CHAPTER XV
ASSESSMENT, REFUND, AND ADMINISTRATIVE
APPEAL PROCEDURES
Section A. Assessment and Audit P rocedure s
3 . 1 Introductory note

The assessment procedure begins with the filing of the tax
return by the taxpayer, and concludes when the local office is 
sues the formal notice of assessment which establishes the tax
due. In computing the amount, credit is given for the quarter
ly installment payments made by taxpayers during the asses s 
ment year . In addition t o stating the tax due, the assessment
notice s ets out the factors making up the tax base, such as
profits from business, income from other sources, personal
deductions , etc. The notice states where, when, and how the
tax is to be paid. Further, it specifies the points where the
assessment differs from the information return filed by th,e
taxpayer .
Since the tax depends upon the tax base, a taxpayer can
not challenge one and not the other.1 Should a taxpayer dis 
pute the assessed tax, he must protest the assessment notice
as a whole .
1 There is one exception to the general rule, i.e. , that the assess
ment notice constitutes the final determination of the tax on income
and that any challenge to either the tax base or the amount of tax
must be made to the entire assessment notice. This exception arises
when two or more persons jointly , most usually in the setting of a
partner ship or jointly owned property , carry on a business or are en
gaged in any other income-producing activity. It is unlikely that such
individuals will have identical income from other sources or identical
personal deductions. Moreover , their shares of the jointly derived in
come may differ .
Under such circumstances , a preliminary notice
dealing with such jointly derived income is sent to each of the partici
pants, settmg out the amount of tax each one owes on this particular
income. As the law requires , such tax base and such amount are es
tablished " separately and uniformly ."
This notice may be contested
separately by each taxpayer.
It must be contested if the taxpayer
does not want the amounts set out in the notice to be incorporated
into the subsequent assessment notice determining his total income
tax base and total tax liability. Moreover , if not contested on the
basis of the preliminary notice, it may not be contested when the final
assessment notice is received.
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If a taxpayer does disagree with the assessment, he must
make known his disagreement within a month. Failure to act
within that month renders the assessment incontestable unless
the taxpayer qualifies for a so-called c orrectin� assessment
because new facts or new evidence is discovered.
Generally,
even this type of correction is not possible after the period of
limitations (normally five years) has elapsed. Prior to the
expiration of the five -year period, if the Regional Office should
discover on examination -which in practice may be stimulated
by a request from the taxpayer himself-that the taxpayer re
ceived a higher assessment than was justified, the error will
be corrected. However, if upon such an examination an error
is discovered showing the taxpayer should have received a high
er assessment, no correction can be made.
The same assessment procedure is used for individuals
and juridical persons, such as corporations . 3 However, where
wages are withheld at the source, a simplified procedure is
used. 4
Tax assessments are signed by the head of the appropriate
branch at the local office, but the tax assessors within that of
fice do all the ass essment work. Since the head is kept fully
informed, the final signature represents not mere acquiescence
but participating responsibility.
To insure maximum uniformity in assessment and audit
procedures , within a local district and through the several units
2 Certain safeguards have been thrown up around the use of the
correcting assessment device. Absent the discovery of new facts or
new evidence , a correcting assessment exceeding the original one is
unenforceable unless accepted by the taxpayer-most unlikely circum
stance.
Moreover , the local office cannot claim facts or evidence
were newly discovered if they were in its own files but their rele
vance went unrecognized.
Should new facts or evidence in favor of
the government develop, the local office may reconsider the entire
assessment but the tax may not be decreased below the original
amount, C omparably , a decreased assessment is possible if new facts
or evidence in favor of the taxpayer are discovered in the course of
an audit or if mistakes are discovered in the course of a review by
the local office' s supervising authority. Thus , where an audit reveals
facts or evidence , partly in favor of the taxpayer and partly in favor
of the government-the situation which in point of fact is the most
usual one-the legal aspects of the entire assessment are reconsidered,
with the result that there is a redetermination of the tax base and the
amount of the tax, irrespective of the previous assessment. However ,
should the matter have been appealed , decisions rendered in the course
of such appeal procedures must be reckoned with.
3 See 3.2a infra .
4 see 3 . 2b infra .
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of government, there is continuing supervision at several lev
els . Over and above the assessing officials is the head of the
local office . In cases of particular c omplexity, he handles the
assessment personally, thus insuring maximum uniformity with
in his jurisdiction. The entire assessment procedure is super
vised by the head of the office , who himself participates in the
discussion of complex questions with the taxpayer, and both in
structs and coordinates the work of his subordinates . The Re 
gional Finance Office, in the course of its supervision of local
office activity, examines individual cases . State and Federal
audit authorities , technically separate but actually working to
gether with a high degree of cooperation, review the work of
local offices.
3 . 2a Details of assessment and audit procedures : In general
The formal assessment procedure, sketched in the preced
ing paragraphs, makes no provision for taxpayer self-assess 
ment. 5 The taxpayer merely files an information return. The
local office determines whether the taxpayer is liable for tax
and, if liable, the amount of tax due . In making such a deter 
mination, assessing authorities investigate all relevant factual
and legal aspects, taking account of all factors whether favor'
able to the government or to the taxpayer .
Return forms are sent by local offices to known taxpayers,
and others are reminded through public notices of their obliga
tion to file .6 Failure to file a return renders a taxpayer liable
to a fine up to a maximum of DM 5,000. 7 Also, in the event
5 C onsideration has been given to the introduction of self-assess
ment procedures in the Federal Republic of Germany . On an experi
mental basis , certain localities temporarily introduced the system.
Reactions varied. Tax consultants , on the whole, were unenthusiastic.
Local tax administration offices reported favorable comments, if only
for the reason that self-assessment released qualified staff members
from assessment work to auditing.
However , there were more un
favorable than favorable comments.
The complexity of the tax law
argued against computation by taxpayers of their own tax liabilities.
Moreover , it was pointed out that with the introduction of automatic
data processing , self-assessment would be obsolete.
If electronic
computers could compute the majority of the liabilities for an tax
payers , there was no need for taxpayers to compute their own taxes.
6 The Ordinance Regulating the Income Tax Law lists all cases
where income tax liability appears likely , and adds a requirement that
r eturns be filed by all such individuals . This list, however , is not of
major practical significance , as every individual requested to file a
tax return by the tax administration must do so.
7 Theoretically , failure to file is subj ect also to a prison term.
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of a definite refusal to file, the appropriate local office is
authorized to make an assessment based on an estimate.
The official form which a taxpayer must use , if properly
completed, should contain sufficient information to enable the
local office to determine the correct tax liability. 8 That of
fice is free, however, to seek additional data and, if it pro
poses to rely thereon, the taxpayer must be informed and given
opportunity to present his arguments .
Where a taxpayer derives profit from a business or in
come from rental properties, a supplementary return is re
quired, listing receipts, expenditures, deductions for deprecia
tion, etc. 9 Also a balance sheet, 10 prepared from business
records, must accompany the return where-as in the case of
business, agricultural or forestry pursuits, or service enter 
prises-net worth comparisons are used t o determine income.
Where a commercial balance- sheet is submitted by the taxpayer,
the figures shown on it, though acceptable from an accounting
point of view and correct from the standpoint of commercial
law, do not always conform to tax law requirements . Addition
al data and annotations must be supplied to adapt these figures
for tax purposes. Alternatively-and in practice, customarily
the taxpayer may submit a separate balance sheet prepared in
accordance with tax law requirements .
In any event, if the
records are based on double entry bookkeeping, a profit and
loss account must accompany the balance sheet. Finally, if
deemed necessary, the local office may require the taxpayer
to submit a principal account statement, Hauptabs chlu Bilber
sicht-i . e . , a horizontal breakdown of all accounts . 1 1 In theory,
any available business reports, including reports prepared by
certified public accountants , must accompany the return though,
in practice , only larger firms , particularly corporations, com
ply with the requirement-not waiting for a special request from
the office.
S where the taxpayer submits only estimates , necessary supporting
information must be supplied.
9 Taxpayers themselves often add clarifying data relative to cer
tain balance sheet items : for example, depreciation tables for indi
vidual assets , detailed breakdown of transitory b alance sheet items,
lists of new receivables and net payables , calculations concerning the
revaluation of assets and reserves , and explanatory notes.
10 This balance sheet may not be abbreviated , that is , the individ
ual items must be shown separately and may not be grouped together
or set off against each other.
11 It shows for each account the initial balances , accruals , and with
drawals , as well as the effect of each account on the profit and loss
account.
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Where a taxpayer used a licensed professional tax consult
ant to prepare the return or the attached information, the re
turn must state the consultant 's name and address . While the
local office generally can rely on the accuracy of the figures
reflected in such a return, and can assume the return con
forms to clearly established legal principles, it also recognizes
that sophisticated advisors will have resolved in favor of the
client any interpretative tax questions the answer to which may
not be wholly clear. Hence, returns prepared with professional
assistance are examined as thoroughly and carefully as any
other returns and inquiries are made whenever considered nee 
essary.
In examining a filed return, 12 a local office makes use
not only of the required supplementary data but also of the
permanent file it keeps on each taxpayer. These files are ex
tremely important, for they contain his prior years' returns, 13
the results of earlier audits, and the so-called cros s -check
memoranda, Kontrollmitte ilunger. Some cross -check memo
randa are obtained, on request, directly from firms which make
extensive fee payments to other taxpayers, e . g . , from broad
casting companies . The bulk of such memoranda, however,
come from the government' s own tax audit of enterprises which
transacted business with such other taxpayer. Illustratively,
the books of a business may show intermittent payments to a
payee who could indulge in tax avoidance through failure to re
port. An auditor, on noting such intermittent payments, pre
pares cross-check memoranda to place in the files of the
taxpayer-payees, thereby enabling the latters ' local offices, as
a matter of routine, to check to be sure such payments were
included in income .
Should questions arise concerning the accuracy of state
ments made in the return, the local office , in seeking additional
information from the taxpayer, 14 usually requests an oral
12 V ery rarely , the local office decides before the return is filed
to take emergency measures designed to insure proper collection of
the tax, i . e . , it may order that the inventories be checked during the
first few weeks of each year.
13 Thus the assessing official has before him the full tax history
of this particular taxpayer .
14 Circumstances creating such requests for additional data can in
clude situations where the basis for valuation of balance sheet items
is not clear or where the profit rate varies from the typical rate for
the particular trade or business. Such differences are apparent to the
assessor upon referring to the tables of standard profit rates published
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conference rather than a written explanatory statement. The
former is preferred, experience having shown that written re
plies are often so vague and incomplete as to be almost use 
less, and the oral conference enables tax officials t o gain an
understanding of the actual facts as well as some impression
of the taxpayer ' s reliability.
However, the local office may not request information or
records other than those the taxpayer can reasonably be ex
pected to furnish. Further, where it is necessary to look into
extensive business records and documents, this normally will
be accomplished on the taxpayer' s premises unless he himself
desires otherwise .
Since the taxpayer must declare in his return that the in
formation therein is correct and complete to the best of his
knowledge and belief, assessing officials commence their own
work on the assumption that the return itself and accompanying
documents are correct. Though the assessment process itself
involves at least some examination of the taxpayer ' s return,
accompanying documents, and permanent file, and oral discus 
sions with the taxpayer if necessary, the assessing official is
confronted with the necessity of completing his share of the
total assessments of a district within a given time . Hence,
other than in exceptional cases, the assessing official himself
does not have time to examine the books and accounts of those
taxpayers who submitted what appeared to be proper returns
and adequate supplementary statements . Nor in such cases
would he request third persons to supply information. In con
sequence of these practices, however, much of the assessment
work in the local office is supplemented by later audits , i . e . ,
extensive examinations of books and records, conducted o n the
taxpayer 's business premises, by other tax officials . Where
such a later tax audit is customary because of the size of the
business or where the assessing official dee ms such an audit
to be necessary, 15 the ass essor-if certain questions remain
open-will make a provisional assessment, postponing final de 
cision until completion of the audit. Modification of such pro
visional assessments is not subject to the restrictions applicable
to final assessments .
(footnote continued)
annually for a number of trades and occupations.
These tables indi
cate the typical mark-up and the rates of gross and net profits com
puted on the basis of turnover.
15 In rare instances , he alternatively may ask the so-called tax
committee , discussed in 3.3 infra, to handle the matter, rather than
the regular audit officials.
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The larger local offices maintain special audit sections
which audit both the large industrial enterprises in their dis 
tricts and comparable enterprises situated in nearby districts
if the local office there does not have similar specialized per
sonnel. Other specialists in these same larger local offices
audit agriculture and forestry operations .
Medium and small enterprises16 are audited by the regular
audit section, Betriebsprujung, in the typical local office, and
this staff audits similar enterprises in districts where the local
office does not maintain an audit section. Such an audit sec 
tion, subordinate to the head of the local office, is staffed with
men of a rank equivalent to those performing assessment func 
tions, the personnel of both sections being interchangeable . 17
As a general matter, audits cover only taxpayers who by
law are required to keep books and records (though such audits
may extend to such taxpayer 's e mployees-wage and salary
earners -past or present, particularly if there is some question
concerning proper withholding of the wage tax) . 1 8 In practice ,
this means that the audits are restricted to industrial o r com
mercial enterprises, independent professional offices, and the
larger agricultural and forestry establishments . In all other
cases, examination of returns is considered completed after
the investigation by the ass essing official and his superior, the
head of the branch who signs all assessments which exceed
DM 500.
Every large enterprise according to the law should be
audited at three-year intervals . In practice, however, because
of the shortage of personnel, these audits actually are c onduct
ed at about four -year intervals, but the fact that each such
audit commences where the prior one ended, means that all
transactions of each large enterprise are subjected to audit on
a continuing basis. By way of contrast, audits of medium and
s mall firms usually cover only the preceding three years, and
are made only after considerably longer intervals, the law not
16 Classification of enterprises as " small," " medium-sized ," and
"large" is governed by specific criteria.
Any business which falls
short of the standards required of a "small" business is classed as
a "very small" business.
17 Under an experimental program , designed to increase the scope
of audit coverage , assessors in some districts not only made the as
sessment , but also audited small enterprises . The results were gen
erally uns atisfactory , primarily because of the heavy burden of the
assessment work itself.
18 In addition, the wage tax staff of the local offke conducts wage
tax field audits.
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specifying any particular period. Medium-sized firms, again
taking the actual practice, are audited about every six and a
half years and small firms about every s eventeen years . Con
s equently, at least 50 percent of the returns filed by medium
sized businesses and at least 80 percent of those filed by s mall
business es are not audited. Note the following data for 1962:
Type of enterprise
Large Enterprises
Medium-Sized
Enterprises
Small Enterprises

Total
number

Number
audited

Number audited as a
percent of total

48,441

1 1 ,911

24.59%

314,360
737 ,576

51 ,166
42 ,814

16.28%
5 . 81%

Though tax audits normally follow a regular schedule, audits
also are made out of turn, especially when the period of limi
tations is about to expire, though even here account will be
taken of the probable amount of tax involved. Sometimes they
take place where the ass essor, on examining a particular re 
turn, questions a taxpayer ' s statements, with verification re
quiring thorough examinations of the books and records and,
perhaps, inspection of the business premises .
The auditor 's functions are strictly limited. He only in
vestigates the taxpayer 's books and records. It is the assessor
who draws the final conclusions from such an investigation, by
deciding all questions of law and fact in order to determine the
proper tax liability. The very nature of the task-i. e . , deciding
whether or not certain facts are to be regarded as having been
proved sufficiently or deciding between competing legal argu
ments as applied to a given set of facts -clearly makes it im
perative that the ass essor exercise his own judgment in fulfill
ing his responsibilities . Since the assessor has the ultimate
responsibility for the assessment, he usually is present at the
final discussion which concludes the audit, where the taxpayer
(and, perhaps, his consultant) confers with the auditing official
and his superior. If the case is an important one, the ass essor
is accompanied by his superior or even by the head of the local
office . If a particularly difficult question is involved, the audit
officials from the Regional Finance Office may participate .
This meeting is designed to explain to the taxpayer the
result of the audit, not to work out a compromise . The as 
sessor has absolutely no power to s ettle in the sense of split
ting or trading of issues; the judgment of the assessor includes
only the power to determine what is or is not taxable . It does
not include the power to compromise. The assessor, however,
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may see fit to state his views during the meeting so that the
taxpayer will know what changes the local office will make in
his assessment ( a correcting assessment) and the rationale in
support of the change .
3 . 2b Details of assessment and audit procedure s where taxe s
withheld at source

While taxes on several types of income are withheld at the
source, wage and salary earners constitute the largest single
group of individuals subject to such withholding. 1 9 Their tax
payments are deducted by their employers on the basis of wage
tax cards issued by the municipal authorities . The cards carry
all relevant personal data needed to compute the withholding
tax, being amended where circumstances change . 20 Each em
ployer must forward the proper amount to the local office at
proper intervals . 2 1 While the wage or salary earner is the
actual taxpayer, he can be held liable only if proper deductions
were not made or if he is aware of his employer's failure to
forward the correct amounts to the appropriate office .
Should the tax withheld exceed the amount due, 22 the ex
cess is refunded to the wage or salary earner under a special
1 9 Other types of income subject to withholding include dividerdt s
and directors.• fees. Also withholding is applied to royalties and inter
est paid nonresident s , the amount withheld being the final tax thereby
rendering a formal assessment unnecessary.
The same is true of
wages earned and, by a recent amendment , interest received by a non
resident. E arnings of foreign entities or of noncitizens , are subject
to unlimited tax liability if they are residents of Germany , and tax is
w ithheld on their earnings. If the earnings are attributable to a per
manent establishment situated in the F ederal Republic, a tormal as
sessment will take account of the amounts withheld.
20 where an individual expects his deductible expenses to exceed
the standard deduction, he may apply for an amendment of his wage
tax card reflecting the additional expenses. Should the circumstances
causing these additional expenses change , the taxpayer must have the
entries amended.
Should he neglect to do this , any resulting under
payment subsequently discovered is claimed by way of a special notice.
This notice , however , has no relationship to the assessment notice is
sued after a regular assessment.
2 1 To insure proper computation and retention, wage tax audits in
the field are carried out at regular intervals. Under the w ithholding
procedure the tax is computed and retained in respect to the actual
pay period-month, week, day-with special wage tax tables having been
drawn up on the basis of the income tax table.
22 This can occur for a number of reasons . For example, the wage
or salary earner may become entitled to higher allowances in the
course of the year because of changes in his family status . His wage
or salary may not be constant for all pay periods throughout the year.
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wage tax adjustment procedure, Lohnsteue r-Jahre sausgleich. If
the wage tax cards supply all necessary information, the local
office then credits the employers.
Millions of refunds are
handled in this way.
Where wage tax cards do not supply all the necessary data,
wage and salary earners entitled to refunds must make appli
cations for such to the appropriate local office . In 1963, of
the 2 3 . 8 million wage earners subjected to this withholding tax,
10 million or 42 percent obtained some refund from their local
offices on the basis of such applications .
The fact that tax is withheld from an individual's wage
does not always neutralize the need to make a formal assess
ment. Sometimes this is required simply because the salary
exceeds a certain amount, or because the taxpayer had more
than a de minimus amount of income from other sources . Under
other circumstances, taxpayers themselves may request assess
ment, e .g., where they have suffered net losses from other
sources of income . Should assessment be made under either
type of circumstance, the amount withheld is credited against
the amount declared due in the formal assessment notice . In
1961, out of the 3 . 277 million persons assessed for income tax,
43 percent were wage or salary earners, having been subject
to withholding at the source by their employers .
Section B . Adminis tra tive Appeals
3 . 3 Introductory note

German tax law provides two distinct types of administra
tive appeal for all income taxpayers, whether individual or
corporate.
The protest, Einspruch, is used for substantive
issues, the c omplaint, Beschwe rde , for discretionary matters
which in practice raise procedural issues . The taxpayer does
not choose between the remedie s ; the type of issue determines
the appeal to be employed.
Once a taxpayer has exhausted the protest unsuccessfully
at the local office level, he must turn to the courts for relief.
Where he must utilize the complaint, however, should the local
office deny relief, the taxpayer may have the whole matter re
ferred to the Regional Finance Office for a decision. Should
he be dissatisfied with that office's decision, he then must pro
ceed through the courts .
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3 . 4a Protest
The prime use of the protest is to challenge an assessment,
that is, to question whether tax liability exists at all or to
raise specific questions involving the tax base or the amount
of the tax. Its timely use prevents an assessment notice from
becoming final or, where there is jointly earned income as in
the case of a partnership, prevents the preliminary determina
tion notice from being incorporated in an unchallengeable as 
sessment notice .
Wage tax questions also may b e raised through the protest.
For example, a taxpayer may conclude he is entitled to a re 
fund exceeding that fixed by the local office, believing that of
fice erred in refusing to enter certain deductible amounts on
his wage tax card. Or he may feel that office was wrong in
contending that a deduction was entered incorrectly on the wage
tax card and consequently was wrong in asserting a tax defi
ciency.
Every effort has been made to simplify administrative pro
cedures, keeping them as flexible and uncomplicated as possi
ble, with formalities at a minimum. The one undeviating re
quirement is that the protest be filed within one month, but the
filing may be effected in a variety of ways . Though it may not
be telephoned, it may be written, in the form of a telegram,
or lodged orally with a local office official .
The law requires only that the protest state that the tax
payer disagrees with the local office ' s assessment. As a prac 
tical matter, however, the taxpayer should state the facts and
supporting evidence he proposes to use ; otherwise the local
office will not know the basis for his objection. In preparing
this protest, the taxpayer may use a consultant, who may have
assisted him earlier in the preparation of his return. How 
ever, very frequently a tax consultant i s called in only after
the taxpayer has decided to file a protest.
Once filed, the protests are handled at the local office .
Prior to January 1 , 1966, taxpayers could choose to have the
protest laid before the tax committee, attached to the local
finance office . 23
However, only one percent utilized this
(footnote continued)
The taxpayer' s deductible expenses in excess of his standard deduc
tion may not have been fully entered on his wage tax card.
23 One or more of these tax committees is attached to each local
office , with the head of the local office or his authorized agent acting
as chairman. otherwise, the membership consists of private citizens.
E ach of the communities located in the district of the finance office
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procedure, and this limited use caused the procedure itself to
be abolished. 24
While in some local offices it has been felt convenient to
establish special staffs to handle administrative appeals, the
great majority of protests are handled by the same officials
who prepared the original assessments, with a detailed review
by the same superior who bears the ultimate responsibility. It
is true that this superior approved the original assessment, but
his scrutiny of the assessor' s report on the protest goes far
beyond his somewhat routine check of the normal assessment
work.
The obvious question is how the taxpayer can hope to bene
fit from a protest if the decision on that protest and the re
view are made by the same officials who reached the original
(footnote continued)
is represented by one member nominated for a six-year term by the
elected governing body of his community. These member s participate
in deliberations and decisions of the committee with reference to tax
payers who have their residence or their business in the particular
community . In addition, the committee comprises two to four mem
bers who must be familiar with the specific conditions of the region
and experienced in business matters. They , too, are nominated for a
term of six years by the elected body of the self-governing political
subdivision representative of the communities located in the district
of the local office concerned. The head of the local office also is en
titled to name suitable persons after considering candidates proposed
by industrial, commercial , professional, or vocational associations ,
trade unions , farmers' unions , and the like.
The composition of the tax committee was one of the prime de
terrents to its use for the protest.
Most taxpayers were reluctant to
let the tax committee know the details of their personal and financial
transactions because of the nonofficial character of its members.
To constitute, for the purpose of the protest, a quorum of the
tax committee, at least two members in addition to the chairman must
have been present. Decisions were taken by majority vote, with the
chairman entitled to vote. In the event of a tie, he cast the deciding
vote. Decisions were not subj ect to instructions by the local office ,
but higher authorities-i.e. , the Regional Finance Office and the state
F inance Ministry-were entitled to be informed of cases before the tax
committee and to be heard in an advisory capacity. A taxpayer dis
satisfied with the committee's decision could then appeal to the courts .
In arriving at its conclusions , the tax committee had the same
authority and was subject to the same limitations as the local finance
office dealing with a protest.
24 A lthough the tax committee has lost the power to decide on a
protest , it remains in existence because of the remaining function-to
give advice in some rare instances of minor importance where the
local office should take advantage of the members' practical experi
ence.

340

GERMANY: ASSESSMENT AND ADMINISTRATIVE A PPEA LS

decision now being protested. The explanation lies in part in
the fact that the taxpayer knows that pressures of time and
shortages of personnel may have caused assessments to be
prepared on the basis of a relatively routine examination.
Moreover, the original assessment notice gave only the brief
est explanation of the local office ' s refusal to accept the tax
payer's statements . By protesting the conclusions of this notice,
the taxpayer, when the matter comes up for discussion, can
give the local office a detailed explanation of the facts, set out
the supporting evidence, and explore legal considerations . Both
parties are fully aware of how the original assessment is han
dled and the device of the protest provides an opportunity for
a full discussion of every possible relevant matter. Further,
when the local office renders its decision on the protest, it
evaluates all the taxpayer 's objections, whether relating to law
or to fact. Thus the taxpayer obtains a very detailed explana
tion of the considerations which led the local office to reach
its conclusions . Should he decide to contest the decision fur
ther-which only occurs in about four percent of the cases pro
tested, he can anticipate the arguments which the government
will advance in court.
Once the protest has been filed, the local office has full
jurisdiction, irrespective of whether the taxpayer has raised 'a
question of law, a question of fact, or a mixed question of law
and fact. It is not required to clear its decision with the Re 
gional Finance Office. Merely because the taxpayer protests
one part of the assessment notice does not restrict the local
office to a consideration of that point alone . The local office
may raise other issues not previously considered, or revise
its own former conclusions -giving the taxpayer more relief
than he requested or, contrariwise, asserting a higher tax than
that reflected in the original assess ment.
The finance office is required to decide the case in con
formity with the law . It is not authorized to render a decision
which would depart from what it thinks is appropriate both
from the factual and the legal points of view, merely because
it is in doubt as to the outcome of litigation. Thus, as to the
type of issue which a court necessarily would decide entirely
for one side or the other, the local office may not split the
issue on the basis of mutual concessions responsive to the
litigation hazards . Furthermore, it must render its decision
in conformity with its own convictions even if it fears that the
courts may hold different views on the subject matter, thus un
favorably prejudicing later cases where the facts are perhaps
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more in the government' s favor. But in practice there are
many questions of fact which by their nature cannot be pre 
cisely answered, or where complete substantiation is unavail
able, leaving room for the assessor to reach a decision which
he believes most closely approximates the actual facts of the
case and which at the same time will s ecure the consent of
the taxpayer who himself recognizes that he is unable to give
a more precise or more complete substantiation.
The annual number of all protests filed in the local offices
of the Federal Republic total between 450,000 and 500,000 and
about 40 percent of this total relate to individual and corporate
tax matters, 25 though the way in which the 40 percent breaks
down as between those two types of taxpayers is not known.
3 . 4b Complaint
Taxpayers must utilize another remedy, the complaint as
distinct from the protest, when the matter challenged involves
procedural rather than substantive questions .
Typical of the situations giving rise to the filing of a com
plaint is the case where a local office imposed a penalty (which
may be as high as ten percent of the tax) on the ground the
tax return was not filed within the prescribed period, and the
taxpayer argues the delay was excusable. Again, the complaint
would be used to contest a penalty imposed for late payment
of the tax (one percent for every month or fraction thereof} ;
or where a taxpayer and the local office disagree as to the
sufficiency of the installment payments an individual or cor
poration makes -the taxpayer' s income estimate for the current
year being somewhat less than the amount of income he re
ceived from such sources during the preceding year.
Like the protest, a complaint must be filed with the ap
propriate office within a one -month period. The absence of
formality with regard to the method of filing, the uncomplicated
and loose standards bearing on statements supporting the com
plaint, the freedom to use tax consultants, which characterize
the use of the protest, also characterize the use of the com
plaint. Also, upon the filing of complaint, it again is the local
office which sits as the reviewing agency. However, contrary
to the situation regarding protests, the issues covered by the
complaint procedure allow a certain discretion, for example, as
to the matter of penalties -the area where the most important
25 The remaining 60% relate to such other taxes as the capital tax ,
trade tax, turnover tax, inheritance tax, real estate tax, etc.

342

GERMANY: ASSESSMENT AND ADMINISTRATIVE A PPEA LS

complaints originate . Should the local office deny the complaint,
another distinctive feature is that the whole case -with the local
office's comments thereon-is sent up to the Regional Finance
Office for a decision. Should the Regional Finance Office deny
the complaint in whole or in part, its formal decision may be
appealed by the taxpayer to the Fiscal Court. The number of
complaints filed annually, relating to income taxes , is not known .
Section c . Extent Administrative P roce ss ing of
Refund Claims Departs from Administrative
Processing of Assessments
3 . 5 Introductory note

In the United States, a taxpayer himself may initiate a re
evaluation of a finally assessed tax of an earlier year, provided
only he files a claim for refund within a three-year period. No
such procedure exists in Germany. German income tax law is
based exclusively on the ass essment procedure . The amount
of tax payable is formally stated in an assessment notice, after
having been computed on the basis of the local finance offic e ' s
investigations which took account o f evidence and arguments
both favorable and unfavorable to the taxpayer . Normally, once
the assessment notice has become final (within one month, ab
sent an administrative appeal), the tax is definitively fixed even
if an actual error was committed. Only in three instances
does Germany have a procedure which bears any resemblance
to the much more sweeping refund procedures available in the
United States . These are described below.
3 . 6 De tails regarding refund procedures

The first exception to the rule that, once an assessment
notice becomes final, corrections cannot be made, relates to
mere mechanical errors . For example, errors attributable to
typographical or arithmetical mistakes must be corrected by
the authorities automatically upon detection. However, the gov
ernment is subject to the five -year statute of limitations even
if the arithmetical error is to the government's detriment.
Second, an assessment notice which has become final can
be modified by a so-called correcting assessment. But this
means only that a change favoring the taxpayer is made if a
tax audit (initiated by the government) reveals new facts or
evidence in that taxpayer 's favor . 26 Most audits are conducted
26 See note 2 supra .
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in accordance with the overall audit program of the tax admin
istration or the local offi ce. Occasionally, a taxpayer himself
will request that an audit be made-a request which the tax ad
ministration or local office may or may not honor -but this
does not mean that the taxpayer himself can initiate a re 
evaluation of the case by filing a refund claim.
The third situation involves the procedure , discussed in
3 . 2b supra, relating to refunds owed wage and salary earners
who have been subjected to withholding at the source. For ex
ample, a given taxpayer may not have requested that the de
ductions shown on his wage card be adjusted in accordance
with the facts or he may have made such a request and the
request been erroneously denied. Under either set of circum
stances , at the end of the year, under this procedure, the tax
payer may file a claim requesting a refund. The local tax
office is in no way bound by its earlier decision, which in fact
only established the probable pattern of deductions and which
both parties recognized was subject to subsequent change .
Should the wage or salary earner be entitled to a refund, he
receives one. Thus, in one sense, the annual wage tax refund
permits a second independent review of decisions reached ear
lier-albeit by the same local office-with the possibility of a
change in its conclusion.
Since the annual wage tax refund procedure involves only
tax refunds and not collection of unpaid taxes, it might appear
to resemble the sweeping refund procedure followed in the
United States . However there is only a superficial similarity.
The wage tax refund procedure is actually deemed to be just a
part of a simplified method of colle cting taxes from a restrict
Whereas the standard
ed group-wage and salary earners .
assessment process results in the taxpayer' s being informed
of the amount he owes, this wage tax refund procedure simply
informs him that he paid, through withholding, more than what
is finally due . And, as pointed out earlier, once a taxpayer
receives the assessment, he has only one month to request
administrative reconsideration. Should he fail to file either a
timely protest or a complaint either as an end in itself or as
a prelude to court action, the amount of the tax-absent later
correcting assessment-is considered fixed. No administrative
appeal is possible simply by filing a claim for refund .
Finally, should a taxpayer secure a readjustment of his tax
liability through timely invocation of the administrative or judi
cial process, no formal application for a refund is necessary;
repayment of any sum owing is automatic.

