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What it is and when a110wed.—Rec0upment, in its
original sense, was a mere right of deduction from the plain
tit1"s demand, arising from payment in whole or in part, or
from recovery, or some analogous fact; but it is now under
stood to embrace all counter claims of the defendant, arising
out of the same transaction, as does the cause of action of the
plaintiff’)
§276.

1—Sedgwick on Damages,
3d ed.,
431.
And will be allowed whenever
an action for damages
can be maln
tained by the defendant for the plain
breach
of the contract sucd
tiif‘s
upon:
iiouston v. Young, 7 Ind., 200.
But it is optional with the defendant
whether he will recoup his damages
in the plaintiff's suit or reserve them
for a separate action of his own:
Morehouse v. Baker, 48 Mich., 335;
12 N. W., 170.
Recoupmcnt adjusts by one action
claims growing out of the
adverse
It is not neces
same subject mutter.
sary that the opposing claims should
In all cuscs
he of the same character.
of both parties
where the demands
spring out of the same contract or
transaction, the defendant may recoup,
although the damages
on both
sides
are unliquidated.
The defense is con
set-oil’,
tradlsfinguishahle
in
from
1st, in he
those essential particulars:
ing conﬁned to matters arising out of.
and
connected
with. the transaction
or contract upon which the suit is
brought: 2d, in having no regard as
to whether or not such matters be
and 3d.
liquidated or uniiquidated:
that the judgment is not the subject
of statutory regulation, but is con

trolled

the rules of the common
v. Feliers, 3 Mich., 281.
C. L., 5 10082 was enacted
in 1861
and regulated the judgment to be ren
dered
in actions where
recoupment
was pleaded
by allowing
a recovery
by the defendant in excess of the claim

law:

by

Ward

of the plaintiff.
At the common law
this defense could be made to the ex
tent only of piaintiﬂ"s claim.
The
right of recoupment is not confined to
damages arising before action brought.
but may include anything for which
u cross actiop could lie at the time of
pleading:
Platt v. Brand, 26 Mich.,
Rccoupmcnt is favored in the
173.
law as avoiding multiplicity of suits:
Morehouse v. Baker, 48 Mlch., 335;
12 N. W., 170.
Recoupment is merely setting oﬂ
one distinct
cause of action against
another, although both of thorn arose
Gillespie v.
out of the same contract:
Torrance, 25 N. Y., 306; and see,
Allen v. Mci\'ibhin. 5 Mich., 449, 456.
And only such damages
can be re
couped as spring out of the contract
upon which suit is brought:
Forrest
v. Johnson, 100 Mich.,
321: 58 N.
W.. 1005; Molby v. Johnson. 17 Mich.,
3922 Thompson v. Richards, 14 Mich..
18-i-5: Holland v.‘ Rea, 48 Mich., 218,

279

or

§ 276

CH. XIV_

RECOUPMENT.

In actions of assumpsit to recover damages for the breach
of an agreement, the defendant may set up, by way of recoup
ment, that the plaintiff has violated the same agreement, and
thus defeat a recovery for more than the balance?
Thus, it
was held that in an action to recover the rent of demised prem
ises, the tenant might avail himself of a breach of the land
lord ’s agreement to repair by way of rccoupment, though not
as a. set-0/f.3
And, in an action to recover the price of goods
sold with warranty, the defendant may recoup his damages
for a breach of warranty.‘
And so, that work contracted for
was not equal in quality to what the agreement required.“ The
doctrine is equally applicable as well where fraud is not
imputable to the plaintiff in relation to the contract on which
225: 12 N. W., 167; Brazee v. Bryant,
50 Mich., 136; 15 N. W., 49; McKev
itte v. Feige, 57 Mlch., 374; 24 N. W.,
109.
is in substance and ef
Recoupment
fect a cross action, and unless the
to sub
party whom it is attempted
ject to it could be compelled
to re
spond for the damages in an indepen
dent action against him, he cannot be
Hence there
by recoupment.
reached
against infants
can be no recoupment
in actions upon contract brought by
Widrig v. Taggart, 51 Mich.,
them:

103; 16 N. W., 251.
2-Wbitbeck v. Skinner. 7 Hill, 53.
3—ibiri.: and see, Darvln v. Potter.
6 Denio, 306; Nichols v. Dusenbury, 2
Comst., 283.
In a suit by a landlord
for rent, the tenant may recoup dam
ages for a breach of covenant for quiet
lease:
in
the
enjoyment contained
Mayor, etc.. v. Mable. 3 Kern, 151.
And in an action for rent. the tenant
may show that he was induced to en
ter into the lease by fraudulent repre
sentations of the landlord, or that the
comprehended
lands
leased
premises
which were not in fact included, and
may recoup the damages sustained in
Aliaire v. Whitney. 1
consequence:
Hill, 424: Whitney v. Allaire, 1
305; Whitney V. Ailaire, 4
Comst.,
Denio, 554.
Reab,
v.
4 Wend..
4—McAliister
483: Reah v. McAiiister, 8 Wend., 109.
The defendant may show that the
goods sold were, by the terms of the
~

_

m_
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contract, to be delivered in good ship
ping order, or that there was some
other warranty as to their quantity
or quality, and for a breach of such
warranty the defendant
may recoup:
Stewart v. Black, 1 Hilt., 122: Ives
155; Batter
v. Van Epps, 22 Wend.,
man v. Pierce, 3 l-illl, 171.
Where
there is an express warranty as to the
description and quality of the goods.
which is broken, the purchaser need
not return them, but may retain them.
and in an action for the price. recoup
such damages as result from a breach
Warren
Van
of the warranty:
v.
Pelt, 4 E. D. Smith, 202: Norris v.
LaFarge, 3 Ibid., 375: Harris v. Ber
nard, 4 Iln'd., 195; Van Epps v. Har
rison. 5 Iiiil, 63. So. in an action by
an administrator
for purchase price
property sold with war
of personal
ranty. defendant may recoup for breach
of the warranty:
Bottwood v. Miller,
112 Mlch.. 857: 71 N. W., 506.
5-—Ives v. Van Epps, 22 Wend., 155.
In an action for payment for service
under a contract which has
rendered
the defen
not been fully performed.
dant may recoup such damages as he
of the non
has sustained by reason
performance of the residue of the con
tract: Sickles v. Pnttison, 14 Wend.,
257 : Hudson v. Feige, 58 Mich.. 148: 24
And in an action for the
N. W.. 863.
price of building a steamboat, the de
fendant may recoup such sum as will
in supplying de
need to be expended
fects in the vessel, or its machinery,
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And

the defendant may

avail himself of it where there was fraud, although he has not
returned the property, on discovering the fraud.’
Nor is it an objection to this defense that the plaintiff does
not sue upon the original contract of sale of property, but
upon a note given for the purchase money.5
so as to make it conform
to the con
tract for its construction:
Blanchard
v. Ely. 21 \\'end..
And where
342.
plaintiff sued for his pay for building
Held, that the defendant
a house:
might recoup his damages sustained
by the non-completion
of the building
at the time speciﬁed, as in such case
damages
the law will imply
for the
want of the use of it. if he were in
tending to occupy it himself; and the
rule is the same if the defendant lost
the opportunity of renting the prem
ises in consequence
of the plaintiii!‘s
default. But if the building was erect
ed for the purpose of renting. and the
defendant did not. in fact. lose any
opportunity of renting by plaintiff's
delay.

there

would

be no

damages

to

recoup: Wagoner v. Caskili. 40 Barb..
1'75. The consignee of goods also may
recoup
from the price charged
for
freight and transportation. any losses
occurring from the wrongful act or
neglect of duty upon the part of the
Strong,v. Grand Trunk Ry.
carrier:
And where action
Co.. 15 Mlch.. 215.
is brought on quantum meruit, for ia
bor done under
special
a
contract.
which has not been substantially per
by the plaintiff on his part.
formed
if there are damages growing out of
such
enter

non~pe-rformance
which
do not
into the contract price. the de
fendant may recoup them in the suit:
Alien v. McKibbin. 5 Mich.,, 4-I9.
ti—Batterman v. Pierce. 3 lliii. 171.
7—Van Epps v. Harrison. 5 ilili.
63: Burton v. Stewart. 3 Wend.. 236;
Biecitcr v. Vrooman,
13 .Tohns., 302;
Sill v. Rood. 15 John:-1.. 230.
Negligcm'e.—In an action for com
for services.
pcnsation
the
employer
may recoup his damages resulting from
breach of ordc-rs and negligence by the
employee
in. the use of defendant's
property: Still v. Hail. 20 Wend.. 51.
And damages. from want of skill. or
the neglect to use it. may be recouped

l

l

l
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in an action
work generally.
of a particular
lves v.
tract:
155; Grant v.
Where fraud

for- compensation
for
or for the performance
job under special con
Van Epps, 22 Wend..
Butler. 14 Johns.. 377.

has occurred. or where
been a failure of considera
total or partial. or a breach of
has

there

tion.
warranty, fraudulent or otherwise. all
or any of these facts may be relied
on in defense by a party when sued
on such a contract.
and he shall not
be driven to a cross action to recover
damages therefor:
Withers v. Green,
9 Iloward. 214; Van Buren v. Diggs.

11 lbid... 461.
8—-Rcab
v. McAiiister.
8
Wend..
109: Judd v. Dennison, 10 Wend., 512:
Harrington v. Stratton. 22 Pick.. 510:
Perley v. Balch. 23 lbid.. 284; Good
win v. Morse. 9 Metc.. 278.
Thus.
in an action by the payee, on a prom
issory note given for the price of
goods, the defendant
may recoup his
damages
for the non~delivery of the
goods at the time
speciﬁed:
Fabri
And
catti v. Lnunitz. 3 Sa_ndf.. 743.
so. where the goods were not of the
quality contracted
for: Spauiding v.
Vandercook,
2 Wend..
431.
And in
an action on a promissory note, given
by two persons on a contract of pur
chase of property by one of the makers
only. it is competent
to recoup dam
ages growing out of breach
of the
contract or purchase. to the same ex
tent as if the note ‘had been given
only:
Mcﬂardy v.
by the purchaser
Wadsworth. 8 Mich., 349.
In an action for tort. there can be
for damages sustained
no recoupment
for another tort.
by the defendant
Murden
by the plaintiff:
committed
Nor for any
v. Priment. 1 lllit.. 75.
distinct and independent wrong on the
part of the plaintiff: (‘ram v. Dres
Sandf.. 120. So. to. in an ac
ser.
tiou for a tort. there cannot be a re
claim arising
coupment
even for a

i

or
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The defendant has his election whether he will set up his
claim by way of recoupment in answer to plaintiE’s demand,
or resort to a cross action for his damages.”
§277. Judgment for defendant, when.—Foi-merly the rule
was, that whatever might be the amount of the defendant’s
damages, he could, in recoupment, only set them up by way of
abatement, either in whole or in part, of the plaintiif’s demand.
And even where they exceeded the plaintitf’s claim, could not,
as in case of set-oﬂ:', go beyond that and have judgment in his
But now the statutes provide:
“That
favor for balance.1°
in any action, in any court, if the defendant shall claim dam
ages by way of recoupment, by 'plea or otherwise, in pursu
ance of the rules and practice of such court, and on the trial of
the issue formed,

if

jury trying the

the court or

Plser v. Stearns, 1
Cockroft. 4 E. D.
Smith, 34; Pattison v. Richards, 22
Barb., 143.
in actions
But where,
for tort, the defendant has suffered
damages from some wrongful conduct
of the plaintii! in the transaction on
which he founds his action. the de
And. in such
fendant may recoup.
cases, recoupment
is as applicable in
actions of tort as in cases of contract:
(‘handler v. Chllds, 42 Mich., 128; 3
105
N. W., 297; Carey v. Guillow,
Mass., 18.
Who may rcc0up.——'I‘he original par
ties to the contract may. of course. re
upon

contract:

iIilt., 86; Drake

coup

such

v.

damages

as

they

may

have

sustained. And it is said that in case
of the assignment of the right of
either party under the contract, the
assignee
will be entitled to all the
advantages and disadvantages of the
rig-ht
of
the
asslgnor,
and
that
will pass to the as
recoupmeni:
incident
to
the
signee
as
an
contract: And see. also, (‘. L., 510054.
But it an infant sues for his wages
the defendant cannot recoup damages
non-performance of the in
for
the
under which
such
fant's agreement
Whitmarsh v.
labor was performed:
llall. 3 Denio, 375: Widrig v. Taggart,
Nor
51 l\iich.. 103; 16 N. W.. 251.
sued upon
the
a surety. when
can
contract of his principal. for the per
formance of which he is the surety.

set up by way of recoupment,
any
damage sustained by his principal for
the non-performance
plaintiff of
by
his part of the contract.
The claim
which may be recouped is a distinct
cause of action belonging to the prin
cipal, which he may bring an action
upon,
or recoup in his own defense,
and this right. of election belongs ex
clusively to the principal,
and the
surety can do no act to impair that
right: Gillespie v. Torrance. 25 N. Y..
306; LaFarge v. Halsey, 1 Bosw.. 171.
And where A. sold goods to B. with
warranty, and (7., a third party. gave
his note for the purchase price, which
was accepted in payment,
on a suit
against (‘.., on the note. he cannot re
coup damages for a breach of the war
ranty of the goods sold.
The right
of action and to recover for those
damages belonged to B.. the purchaser,
alone: Delnno\ v. Rawson, 10 Bosw..
286.
9—Ward v. Fellers. 3 Mich.. 281,

391: Gillespie v. Torrance, 25 N. Y..
306: Mt-Donald v. Christie. 42 Barb..
36: Barth v. Burt, 43 Ibid., 628; Bat
terman v. Pierce, 3 Hill, 171: More
house v. Baker. 48 Mlch.. R35: 12 N.
W., 170.
The burden of proof is on
defendant to establish his claim which
he seeks to recoup:
Truax v. Heartt.
— Mlch., —; 97 N. W.. 394 (Dec.,
1903).
10—Ward v. Fellers, 3 Mlch.. 281.
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such defendant entitled to an amount of damages, whether
liquidated or not, greater than the amount of the demand of
the plaintiff, the court shall give judgment according to the
true right thereof for the defendant, for the amount of such
excess so f0l111d and costs, and issue execution therefor against
the plaintiff, as in cases of judgment and execution on plea
or notice of set-otfs.”"
If, however, the defendant, in his recoupment, use or procure
the allowance of only a part of his damages in defense of the
plaintiif’s claim, he cannot maintain a cross action for the
remainder.‘ 3
_
§278. Notice of the defense.-To make the defense of re
coupment available, notice of it must be given, under the gen
eral issue," unless the defense goes to the whole cause of
action, in which case, it is said to be admissible under the
general issue."
11—C. L., I 10082.
This statute
entitles the defendant to recover the
balance

when

the

damages

proved

by

in
him exceed the demand established
favor of the plalntiﬂ: Chandler v.
Childs. 42 Mlch., 128: 3 N. W., 297.
12—Batterrnan v. Pierce, 8 Hill.
171; Gillespie v. Torrance. 25 N. Y.,
306, 310; Wilder v. Case. 16 Wend.,
583; Brltton v. Turner. 3 N. IL. 481.
But see the correctness
of this rule
in Ward v. Fellers. 3 Mich..
questioned
This last case was decided be
281.
fore the enactment of the statute (C.
L., Q 10082) above cited. by which the
have
defendant may in recoupment.
his whole damages,
of
the beneﬁt
therefore the reason of the rule. that
the allowance of a part of defendant's
damages
in recoupment
will bar an
action for the balance, ls made much
stronger than before.
13—Eldrldge v. Mather, 2 Comst..
157: Diefendorf v. Gage. 7 Barb.. 18:
Barber v. Rose. 5 Hill. 76: Trowbridgc
Hill, 430;
7
v. Mayor of Albany.
Where a plea was "the general issue
notice of set-oi!’ and recoupment" it
was held not suﬂiciently definite, but
Bacon v.
that it might be amended:
Reich. 121 Mlch.. 480: 80 N. W., 278.
Where the docket showed that “the
the general
issue
defendant pleaded

and gave notice of recoupmcnt,
upon
the trial of the appeal in the circuit
court evidence
was
admitted. over
plaintiff's objection that it was too
indeﬁnite and its admission was held
error in Kerr v. Bennett, 109 Mlch..
546: 67 N. W.. 564. See further upon
Llggett S.
sufficiency
of the notice:
& A. Co. v. Michigan B. Co., 100:
Mich.. 445; 64 N. W., 466; (‘. l...
And the defendant
{Q 10071. 10073.
will he limited to the claims set up
in his notice
of recoupment:
ille
Kevitte v. Feige, 57 Mich., 374: 2-1
N. W.. 109; Taylor v. Salt dz L. Co..
103 Mlch.. 1: 61 N. W.. 5.
If defendant recoups for damages

sustained from plaintiff's breach
contract on which he sues. the
point
of reconpment
should
what respect the contract was

of the

notion
out
in
broken
injury:
to defendant‘:-1
R01-thke
v.
Philip Best Brewing Co., 33 Micli.,
340.
14-Barber v. Rose. 5 Hill, 76:
Pungs v. American Brake-Beam CQAI
128 Mich.. 318: 87 N. W., 364.
But

notwithstanding.

if under our statute.

the defendant
desires
to have judg
ment lfor the balance of his damages
after satisfying the plaintiff's claim,
s. notice
of recoupment
would seem
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