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Action on the case by Arabella ’1'. Par
ker against the Providence & Stonington
Steam-Boat Company for personal injuries
to plaintiffIs testator resulting in death.
Defendant pleaded in bars ettlcment and
receipt of plaintiff in full of all demands
by reason of the injury complained of. to
which plaintiff demurred. Demurrer over
ruled.
bItephen A. Cooke, Jr., Louis L. Angel],
IV. 0. Parker, and ii‘. M. Butler, for plain
tiff. lVaIter 1I. Vincent, for defendant.

TILLINGHAS’I’, J. After the overruling
of the defendant’s demurrer to the plain
tifi’s declaration inthis case. (Index ii. 24,)1
the defendant pleaded the folio wlngreiease
in bar of said action: “New Bedford, Mass,
July 16, 1889. Received from the Provi
deuce & Stonington Steam-Ship Co. the
sum of one (1) thousand dollars, the same
being in full settlement of all claims and
demands which I, as executrix of the last
will and testament of Charles W. Parker,
deceased, and as iegatee named in said
will, may have against the Providence &
Stonington Steam-Ship Co., its agents
and servants, for loss of life in conse
quence of the collision on the 14th day of
May, 1889, between the schooner Nelson
Harvey and the steamer Nashua, owned
by the said Providence & Stonington
Steam-ShipCo.; and I do herebycovenant
and agree, to and with said company,
that no suit shall at any time be brought
or prosecuted against said company
T. PARKER, Exec
ARABELLA
therefor.
utrix. Witness: FRANK N. Howss." To
this plea the plaintiff has demurred. as
follows: “And the said plaintiff. as to the
ﬁrst plea, or plea of ettlement of" said
cause of action,comes," etc.,“ when, etc.,
“and says that the said plea, and the
matter therein contained, in manner and
form as therein set forth, are not sufﬁ
cient in law for a bar to said action, and
. the said piaintiffis not bound by law to
answer the same, because said right of
action is given to said plaintiff in her said
capacity as a representative of her chil
dren as well as herself, and is not included
in the powers given by statute to admin
istrators to compromise claims such as
appear in is vor of ordinary estates, and
is such a claim as cannot be compromised
or settled by her as administratrix with
out concurrence of her children, if of age.
or their duly-qualiﬁed guardians of such
of them as are minors, and this she is
ready to verify. Wherefore, for want of
asnﬂicient plea in this behalf, she prays
judgment of this court, and that said de
fendant may further answer the said dec
I

laration."

The only question raised by the demur
rer is whether an executrix has the power
to compromise and settle such a cause of
action as is set out in the plaintiff’s dec
laration without the assent of the next of
kin. Pub. St. R. I. c. l84,§ 32, provides
'29 Atl. Rep. 284.

follows: “Executors and administra.
tors may submit to arbitration or may
adjust by compromise any claims in favor
as

of or against the estates by them repre
sented, in the same manner and with the
same effect as the testator or intestate
might have done." The defendant con
tends that this statute authorizes the
plaintiff in her said capacity to compro
mise and settle a claim like the one in
suit, and that, having done. so, as set no in
the plea in bar. she is precluded H'Oni
The defendant
maintaining her action.
further contends that said statute is
simply intended to afford executors and
administru tors additional protection, and
not in any manner to take away or
abridge their common-la \v powers, among
which is that of compromising and ad~
justing disputed claims in favor of or
against the estates which they represent.
The plaintiff, on the other hand. contends
that said statute does not confer any au
thority upon her to make said compro
mise, and also that it has no bearing up
on the case at bar, because she is merely
a representative of the widow and next of
kin, and sues exclusively for their beneﬁt,
the damages to be recovered not being
assets in her hands. with which to pay
the debts or liabilities of the testator, but
to go to the widow and next of kin
under‘
the
the statute.
Shefurther contends that
action is brought under the provisions of
Pub. St. R. I. c. 204, § 15, and that section
Said
I.20ofsaid chapter has no application.
sections are as follows: “Sec. 15. If the
life ofany person, being a passenger in any
stagecoach
or other conveyance, when
used by common carriers, or the life of any
person, whether a passenger or not, in the
care of proprietors of, or common carriers
by means of, railroads or steam-boats, or
the life of any person crossing upon a pub
lic highway with reasonable care, shall be.
lost by reason of the negligence or care
lessness of such common carriers, pro
prietor, or proprietors, or by the unﬁtness
or negligence or carelessness of their serv
ants or agents. in this state, such com
mon carriers, proprietor, or proprietors
shuif be liable to damages for the injury
caused by the loss of life of such person,
to be recovered by action of the case, for
the beneﬁt of the husband or widow and
next of kin of the deceased person. one
half thereof to go to the husband or wid
ow, and onehalf thereof to the children of.
"Sec. 20. In all cases in
the deceased."
which the death of any person ensues
from injury inﬂicted by the wrongful act
of another, and in which an action for
damages might have been maintained at
the common law had death not ensued,
the person inﬂicting such injury shall be
liable to an action for damages for the
injury caused by the death of such person,
to be recovered by action of the case for
the use of the husband. widow, children,
or next of kin,in like manner and with
like effect as in the preceding ﬁve sections
provided."
The power of an executor or adminis
trator at common law to compromise or.
submit to arbitration disputed claims in
favor of or against the estate which he
Chadbourn v.
represents is undoubted.
Chadbourn, 9 Allen, 173; Bean v. Far
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nam, 6 Pick. 269; Chase v. Bradley, 26 Me.
531; Ohouteau v. Suydam, 21 N. Y. 179,
184; Wood v. Tuunlclifi, 74 N. Y. 2&8; Mur
ray v. Blatchford, 'l Wend. 583, 616: Rog
Eq. 270. 271, and note.
ers v. Hand, 39 N.
Pub. St. R. I. c. 204. §§ 15-20, are printed

'23

Atl. Rep.

12.

418,

sue or not, at her option.
en that, if she fail to sue
12

months,

the

suit

We have hold

for the period oi

is barred

even

as

Having, then, the right to sue,
to be exercised at her own election, it fol
lows,as aa'ecessaryincident to that right,
that she' may control the suit by compro
mise, abandonment, prosecution, or dis
In Stephens v. Railroad Co., 10
missal."
Lea, 448, which was a suit for the beneﬁt L.
of the widow and children oi deceased, it
was held that she had the right to com
to minors.

promise or settle the suit as she saw ﬁt,
without the consent oi the guardian of
the child of the deceased. and against the
consent of her own attorney who man
aged the case.

J.

It
we have said
thus far relates to the power of executors
and administrators generally to com’
promise claims in favor o! and against
the "estates" which they representpIas
that term is ordinarily understood; and
the question which now presents itseli is
whether the law, as above stated, is ap
plicable to a case like the one before us, in
which the cause of action is purely stat
1 utory, and where the damages do not ac
crue to the “estate" of the deceased, prop
erly so called, but to the widow and next of
kin. We fail to see, upon principle, that
any distinction can properly be made be
tween the two classes referred to. The
reasons which underlie and support the
law above laid down,in its application
to executors and administrators, general
ly, are equally applicable and cogent in a
case in which the claim arises by statute.
The plaintiff, in her capacity as executrix,
had a claim against the defendant c0r
growing out of its alleged neg
Foration
igence and wrongful acts in causing the
death of herhusband. Shecould prosecute
No one
this claim or not, at her option.
else had any power to prosecute it. Good
win v. Nickerson, (R. 1.) Index ii, 115.1 Ii
suit is brought upon said claim, it is her
suit, and she may discontinue, compro
mise, or settle the same at her pleasure.
And if she has power to compromise the
suit aiterit is brought, why should she
not also have power to compromise the
claim upon which it is based without
bringing a suit? We cannot see that any
reason can be urged in support oi the ex
istence oi the power in the former case
which does not also apply with equal, if
not added, force to the existence thereof

Leu,

widow, under a statute quite similar to
the one under which this suit is brought,
it was held that she had power to control
the suit by compromise or otherwise.
The court says: “The question -is, can
the widow, under the statutes author
izing the suit, dismiss it against or with
out the consent of the children? ' * *
it is true, as argued, that the suit is
~for the beneﬁt oi the widow and chil
dren. It is also true, the widow alone
has the right to suein theiirst instance.
The children have the right only when
there is no widow. The widow may

in index Ii, pp. H5, 116. It is also well
settled that a statute like the one under
consideration does not change the power
of the executor or administrator existing
at common law, but simply reinforces and
if, in the exercise of
afﬁrms the same.
this power, the executororadmiuistrator,
by reason of negligence or any serious er
ror in judgment, obtains a less sum than
he would clearly be entitled to recover at
law, he may be held to be guilty of a dev
astuvit, and be required to make up the
loss out of his own estate; but still the
compromise, if made in good faith, would
be binding upon the parties thereto.
in
Rogers v. Hand. 39 N. J. Eq. 270, 275,
which was a case in which the executors
compromised and settled a claim against
the estate, without suit, the court says:
“
When they act in good faith, those who
would impeach their conduct must show
fraud or mistake, or that they have act 6I
without authority or contrary to la ."
“They may compromise a lawsuit, may
buy the peace of the estate, and extinguish
even doubtful claims against it, provided
they act discreetly and in good faith."
\See, also, Meeker v. Vanderveer’s Ex’rs,

Law. 392.
will be seen that what

In Greenlcc v.Railroad Co.,
which was a case brought by a

in the latter.
5

J.

15 N.
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'

of the plaintifi
~IAs to the contention
that the action is brought under the pro
'visions of Pub. St. R. 1. c. 204, §'l5, and
hence that section 20 of said chapter has
two answers suggest
no application,
themselves: First,the second countin the
deciaration is evidently framed upon both
of said sections, as it not only charges
thatthe deceased came to his death by

and negligence
reason of the carelessness
of the defendant. but also by the wrong
ful acts oi said defendant: and,secund,
that, even though the declaration were
framed solely upon section 15, as con
tended, yet so long as the two sections
give but one remedy, and the declaration
might as well have been framed under the
one section as under the other, or even
under both together, we think they should
clearly be construed together in determin
ing the question whether the plaintiif had
power to compromise the claim upon
which this suit is based before any suit
if the inlury had not re
was brought.
sulted in the death of the plaintiii’s testa
tor, he would undoubtedly have had
power to compromise and adjust the
claim against the defendant. Furthermore,
the iniurv here complained of was not
occasioned by the mere passive neglect of
the dei'endant, as was the casein Bradbury
v. Furlong, 13 R. I. 15. cited by the plain
tii"i, but might properly be described as an
injury “inﬂicted by a wrongful act." See,
also, Chase v. Steam-Boat Co., 10 R. I. 79.
and McCaughey v. Tripp. 12 R. I. 449.
Furthermore, the law favors the compro
mise of disputed claims, (1 Bouv. Law
Dict., l5th Ed., tit. “C(impromise,‘
and
cases cited,) and will sustain the same as
far as possible, when fairly made. But
the plaintiff argues that the settlement in
question,“ allowed to stand, will have
the effect to bind living parties, who are
competent to act for themselves, which
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is very different from the settlement of
claims in favor of or against the estate of

a

person who is dead,und which are neces

sarily represented by the executor or ad
ministrator as theonly one who can repre

We do not think that this is so.
sent them.
There are no parties to this suit, except
ing the plaintiff and defendant.
The
next of kin are not and cannot be made
parties thereto. And while the settlement
made, if allowed to stand, will doubt
less incidentally affect their interest. still
it is not a. proceeding in which they have
any right as parties thereto. Nor is the
case materially different in this respect
from that of an ordinary claim in favor of
an estate in the hands ofan executor or ad
ministra tor; for, as we have already seen,
they have power to compromise claims,
and by so doing they incidentally afi’cct the
interest of the heirs or devisees, as thecase
may be, in the estate. If a large amount
is realized it inures to their beneﬁt, as
suming, of course, that the estate is

solvent, while if onlya small amount is
realized they will suffer the loss, if such it
may properly be called. In other words,
the.executor
or administrator has full
p0 wer to settle the estate in conformity to
law, and, this being done. the heirs or
devisees have no legal cause of complaint,
whether they receive much or little there
from. But no one would contend that he
cause of their interest they either are, or
have the right to be made, parties to a
suit, or a proceeding of compromise.
In
conclusion, we think that the statute in
question, being evidently intended to
facilitate the settlement of disputed claims
growing out of or appertaining to the es
tates of deceased persons, should be lib
erally construed 'in favor of the object
sought to be attained, and that, thus con
strued, it mayfairiy be held to include such
a compromise as the one under considera
tion. The demurrer to the defendant’s
said plea in bar must therefore be over
ruled. Demurrer overruled.

POWERS AND
BARRY

v.

LIABILITIES OF REPRESENTATIVES.

LAMBERT.

(98 N. Y. 300.)

Court of Appeals of New York.

March 3, 1885.

Appeal from supreme court, general term,
second department.
Action by one Barry against one Lambert,
executrix
of the will of Thomas Lambert,
deceased, to establish a trust in a certain
loan
From a
made by said executrix.
judgment in favor of plaintiff, defendant ap
peals.

William E. Osborn, for appellant.
N. C.
Monk and J. S. Stearns, for respondent.

RUGER, C. J. The evidence in this case,
outside of the admissions of the defendant’s
deceased co-executrix,
tended strongly to
show that the plaintiff, immediately
previ
ous to January 31. 1882, delivered to Maria
Lambert,
defendant’s co-executrix,
the sum
of $2,000 in bills of the denomination of $100
each, and on that day the defendant with his
co-executrix of the estate of Thomas Lam
bert, loaned $1,800 of this identical money,
together with $6,000 belonging to the estate,
and about $200 belonging to Mrs. Lambert,
in one aggregate sum of $8,000 to Margaret
taking back a bond and mort
Lawrence,
gage as security
therefor to themselves
as executors.
however,
Outside
of such declarations,
the evidence was not entirely clear as to
the particular understanding
and agreement
with reference to the disposition of these
moneys entered into, between Mrs. Lambert
and the plaintiff; when the money was deliv
cred to her. This evidence was attempted
to be supplied by proof of certain declara
tions, made by the deceased co-executrix,
Maria Lambert, soon after the loan was
made, in the presence of the plaintiff and
other parties.
Mrs. Lambert was at that
time in feeble health, and her early death
anticipated.
was
then
The declarations
were offered to be proved by the witnesses
who were present at the time they were
made, but their admission was objected to by
the defendant upon the ground that the dec
larations of one executor were not admis
sible as against his associate.
The objec
tion was overruled by the court, and the
evidence was received, to which ruling the
excepted.
This exception pre
defendant
sents the only serious question in the case.
The proof showed that Mrs. Lambert then
made statements to the effect that she had
.received $2.000 from the plaintiff, to make
up the sum of $8,000 loaned to Mrs. Lawrence, and that plaintiﬂ? was to have an in
terest in the mortgage taken as security
for the loan, and to receive her share of the
interest as it was paid by the mortgagor;
that she intended to make an acknowledg
ment to that eﬂ.ect, either by her will, or in
a separate instrument, before she died. She
also stated that she expected to live until
She in fact died in June, soon
September.
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after this conversation.
These declarations
were made by Mrs. Lambert in reply to a
request on behalf of, and in the presence
of, the plalntiff, that she should make such
a declaration or acknowledgment,
as, in the
event of her death, would render the interest
of the plaintiff in the Lawrence mortgage
secure to her.
Mrs. Lambert then promised
to attend to it as soon as she got a little
stronger,
but death intervened
before she
was able to perform her undertaking.
Assuming,
for the purpose of the argu
ment, that this evidence was admissible,
there can be no doubt that these facts
raised a valid implied
trust in invituiu
(Haddow v. Lundy, 59 N. Y. 320; Newton v.
Porter, 60 N. Y. 137), and that the express
acknowledgment
made by Mrs. Lambert
operated as a full and perfect declaration of
trust, suﬂicient,
within the authorities,
to
charge the property then in the hands of the
executors with the obligations of the trust.
While there is no proof of any express
stipulation made between the parties, at the
time the money was delivered, that the se
curity for the loan was to be taken in such
form as to disclose the plaintifff’s interest
therein, yet an understanding
to the effect
that the plaintiff was the owner of one
fourth of the mortgage, and of the interest
accruing thereon, mut be implied from the
absence of any agreement transferring the
title of the money advanced to the execu
tors.
A trust by implication arises from
the use of the money according to such un
derstanding
and agreement,
and notwith
standing
the security
was taken
in the
name of the executors, equity will protect
the interest of the beneﬁciary, and follow
the property in which the money was in
vested, and impose a lien thereon in favor
of the plaintiff to the extent of the sum
belonging
to her thus advanced
and in
vested.
Price v. Blakemore, 6 Beav. 507;
Perry, Trusts, § 842; In re Frazer, 92 N. Y.
240; In re European Bank, 5 Ch. App. 358;
Pennell v. Deffell, 4 De Gex, M. & G. 37...
No diﬂiculty arises from the blending of
the money of the estate with that of another
person in the same loan, for, the units
of which it is composed being of equal val~
ue, it is clearly severable and distinguish
able,
and
sufﬁcient
data
are given
to
enable such severance to be made.
The
cases above cited show numerous instances
in which such a separation has been de
Conceding for the present that the
creed.
admissions of Mrs. Lambert were incompe
' tent to establish
the facts upon which a
trust in invitum can be decreed, it is never
theless true that her statement also operat
ed as a valid declaration
of trust.
It is
well settled that a trust in personal prop
erty may be created by parol, and that no
particular form of words is necessary for
its creation, but the words or acts relied
on to effect that object should be unequivo
cal, and plainly imply that the party maiz

174

POWERS AND LIABILITIES

ing them intended to divest himself of his
interest in the property, and to hold it there
after for the use and beneﬁt of another.
Hill, Trustees, 130; Martin v. Funk, 75
N. Y. 140; Young v. Young, 80 N. Y. 438;
Willis v. Smyth, 91 N. Y. 297. This is
all that is required to create a trust even

OF REPRESENTATIVES.

given, from which a court of equity will ﬁnd
the existence of the trust.
Co-executors,
however numerous, consti~
tute an equity. and are regarded in law as
an individual person.
Consequently the acts
of any one of them in respect to the admin
istration of estates are deemed to be the acts
as against the owner, and although be con
of all, for they have all a joint and entire
authority over the whole property.
tinues to retain possession of the property
Wil
liams, Ex'rs. 810;
But when the legal
devoted to the trust.
Wheeler v. Wheeler, 9
title is in one party, and the equitable
Thus one of two executors may
Cow. 34.
ownership in another, it is only necessary
assign a note belonging to the estate of the
for those facts to appear, in order to con
v. Wheeler,
supra), or
testator
(Wheeler
stitute the holder a trustee for the beneﬁt
make sales and transfers of any personal
0f the other. Pye’s Case, 18 Ves. 140.
property of the estate (Bogert v. Hertell, 4
Hill, 492). He may release or pay a debt,
The evidence, aside from the declarations
in question, tended strongly to establish
a term, or
assent to a legacy, surrender
these facts, and a strong presumption
of make an attornment without the consent or
Williams, ExIrs, 812;
an intended trust might fairly be implied
sanction of the others.
of the Jackson v. Shaffer, 11 Johns. 513: Douglass
from the nature and surroundings
transaction.
v. Satterlee, Id. 16; Murray v. Blatchford, 1
By the will of Thomas Lambert, his wife,
Wend.
It was said in Wheeler v.
583.
Maria Lambert. was given a life estate in Wheeler, supra, “that, if a man appoint sev
all of his property, both real and personal,
eral executors, they are esteemed in law as
and his executors were directed to keep it
but one person representing the testator, and
invested during her life, and pay to her the
that acts done by any one of them, which
income thereof as long as she should live.
relate to the delivery, gift, sale or release
The duties of their oﬂice required the exec
of the testator’s goods, are deemed the acts
utors to seek for advantageous investments,
It would seem to follow from this
of all."
and keep the moneys of the estate em
principle that they have the power of joint
ployed.
and several agents of one principal, and that
It’ was entirely withingthleinpower,
if it was not their duty, in~case~a proﬁtable
any act done or performed by one, within
investment oifcred itself 1ar:er_ln_amQlmt
the scope and authority of his agency. is a
than the available assets of illugtrte, to
valid exercise of power, and binds his asso
supplement them with other funds, if they
ciates.
obtained from other
could be legitimately
It is quite true, however, that neither ex
These moneys were received by . ecutors nor administrators,
whether acting
parties.
Mrs. Lambert under such a contingency. and
separately or jointly, have authority to cre
she was engaged in the lawful and legitl~
ate an original liability on the part of the
estate, or enter into an executory contract
mate performance of her duties as an exec
binding upon or enforceable against it. Mc
utrix when she received and invested them.
There is nothingin the ofﬁce or obligations
Laren v. McMartin~ 36 N. Y. 88; Ferrin v.
Myriek, 41 N. Y. 315; Austin v. Munro, 47
of executors that precludes them from act
N. Y. 366.
ing as trustees upon other trusts, and for
It would seem to follow, as the result of
other beneﬁciaries, if the transaction is not
inconsistent with the duties which they owe
the authorities, that the powers of executors,
Neither will that fact sub
of estates conﬁded to
in the administration
as executors.
ject property, thus held by them in trust, to them, are commensurate with those express
ly granted, or necessarily implied, from the
the hazard of a loss on account of their dual
character, so long as such property can be
nature of the duties imposed upon them,
and their power to bind their associates by
separated and distinguished from the funds
held by them under their trust as executors.
their acts is limited only by the nature of the
The transaction between the plaintiff and
transactions they are called upon to perform.
Mrs. Lambert was. so far as here appears, a Thus having no power to bind the estate by
a new contract, or to revive a demand which
beneﬁcial one for both of the funds intrusted
to her, and in receiving the plaintiff’s money
has once expired, neither their contracts nor
she was acting in the performance of her
admissions can have the effect of creating
legitimate
duty as an executrix.
It was one or reviving the other: but having the
clearly the duty of Mrs. Lambert, when she original power to transfer the property of
the estate for the purposes of their trust, any
used the plaintiff’s money in acquiring this
mortgage, to have caused a recognition of
act, whether performed by one or all. which
the plaintifI’s interest to appear in the instru
has this effect, is within their authority. and
It must be assumed, how~
ment itself (Price v. Blakemore, supra), and
binds the estate.
it was evidently her intention to repair this ever, that such a transfer is made for a law
ful purpose, and in form sufﬁcient to operate
omission before her death, by making such
adeclaration of trust as would protect the in
as a transfer of property between individ
terest of the plaintiff, and the question in
uals.
this case is whether legal proof has been
We are, therefore, of the opinion that the
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acknowledgments
of Mrs. Lambert consti
tuted a good declaration of trust, and that
the making thereof was an act done in the
performance of her duty as an executrix of
the estate of Thomas Lambert, which oper
ated upon and was enforceable against it.
It would hardly be contended, under the cir
cumstances of this case, that a declaration
made by Mrs. Lambert, at the time these
moneys were received by her, as to the pur
pose for which they were received, would
have been incompetent
to prove her nIust
character,
even as against her co-executor;
and it is diﬂIicult to see why a similar decla
ration made by her at a subsequent time
would not be equally competent.
Such a
declaration could in no just sense be said to
create any liability against the estate rep
resented by hcr, or subject it to any action
on account of the statement made. for such
an action could arise only by a wrongful re
tusal on the part of the executors to recog
nize the plaintifﬂ’s equitable rights of prop
erty. The arrangement shown by such a
declaration, instead of creating a liability
against the estate, would simply have the
effect of protecting the party advancing the
money from an unjust claim ofIownership on
the part of the executors, by reason of the
form in which the securities for the loan
were taken.
The establishment of this trust works no
injury to the estate, {or the evidence, aside
trom the declaration, shows quite conclusive
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ly that the plaintiff’s moneys, to the extent
of the lien claimed, and to which the estate
had no title, went to make up the value of
the property now in possession of the de
fendant.
Some objections were made by the appel
lant to remarks that fell from the plaintifi?
while giving her evidence, that tended to
and trans
show personal
communications
actions between herself and Mrs. Lambert.
The witness was admonished by the court
not to relate such transactions, and no rul
ing was made by the court, or exception
taken by the appellant, on the subject of
After the close
such evidence on the trial.
of the trial the appellant asked to have
these expressions struck out.
This motion
was denied by the court, and we think cor
rectly disposed of.
The expressions referred to were inadvert
ently used by the witness, were ruled as in
competent by the court at the time they
were made, and were not relied upon in de
clding the case.
The conclusion arrived at on the main
point of the case renders it unnecessary for
us to consider the question as to the admissi
bility of the declarations of one executor
against his associate, when offered as evi~
dence to prove the facts stated in such dec
iarations.
The judgment should be ~aﬂirmed.
All concur.
Judgment attirmed.
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If

he may advance
v. Holmes, 13 Allen, 110.
his own money for the general purposes of
the will, and may sell the personal eﬂfects
(71 Me. 448.)
for the like object, it is diﬂicult to see why,
Nov., 1880.
Supreme Judicial Court of Maine.
in the absence of any prohibltory provision
in the will, he may not mortgage or pledge
An action by an administrator de bonis
the assets for the same purpose; and the
non against
the Manufacturers’ National
authority so holds. 2 Wil
Bank of Lewiston for the conversion of great weight of
liams, ExIrs, 1001, and cases cited; McLeod
decedent,
belonging
transferred
shares
to the
v. Drummond, 17 Ves. 154; Andrew v. Wrig
on the books of the bank to "John G. Cook,
In Earl Vane v. Rig
ley, 4 Brown, Ch. 125.
Executor." The executor borrowed from the
den, 5 Ch. App. 663, Lord Hatherly said:
bank on his note, giving the stock as security.
“Lord Thurlow expressed his opinion clearly
The money was loaned by the bank on the
to be that the executor is at liberty either to
statement of the executor that it was re
sell or pledge the assets of the testator.
quired in the settlement of the estate.
In fact,
Scott v. Tyler, 2 Dickens, 712, 725.
Wm. P. Frye, John B. Cotton, Wallace H.
he has complete and absolute control over
White,
and Seth M. Carter, for plaintiff.
the property, and it is for~the safety of man
Ludden & Drew, for defendants.
kind that it should be so; and nothing which
except on
he does can be disputed,
the‘
VIRGIN, J. The main question is whether
ground of fraud or collusion between him
James,
the bank obtained a valid title to the shares
in
W.
M.
And
Sir
and the creditor."
of stock pledged to it by the executor as the same case, said:
“It seems to be settled
security for the payment of his
collateral
on principle, as well as by authority, that an
note.
executor has full right to mortgage as well
and
The interest which an executor as such has
as sell; and it would be inconvenient
in the personal estate of his testator is not
very disastrous if the executor were obliged
the absolute title of an owner, else it might
to convert into money by sale
immediately
be levied on for his personal debts; but he
It is a very com
every part of the assets.
holds in autre droit, as the minister and
mon practice for an executor to obtain an
Went.
dispenser of the goods of the dead.
advance from a banker for the immediate
Off. Ex'r (14th Ed.) 196; Pinchon's Case, 9
wants of the estate by depositing securities.
Coke, 86b; Dalton v. Dalton, 51 Me. 171;
It would be a strange thing if that could not
Weeks v. Gibbs, 9 Mass. 76; Hutchins v.
See, also, 3 Redf. Wills, c. 8, §
be done."
As soon
State Bank, 12 Metc. (Mass.) 423.
32, pl. 4 et seq.
as he is clothed with a commission from the
In considering the question whether an ex
probate court, the executor is vested with
ecutor had followed a speciﬁc power in a
the title to all the personal effects which the
will, Chancellor Buchner made the general
testator possessed at the instant of his de
remark: “It is certain that an executor, as
cease; but the title is ﬁduciary and not ben
such, has no power to pledge the estate of
Ford v.
eﬁcial (Petersen v. Chemical Bank, 32 N. Y.
his testator for a loan of money."
If the
oﬂice is not that of an agent,
21), and hi
Russell, 1 Freem. Ch. (Miss.) 42.
but of a trustee (Dalton v. Dalton, supra;
learned chancellor meant that an executor
Sumner v. Williams, 8 Mass. 198; Shirley v.
has no authority to pledge the assets of his
Heaids, 34 N. H. 407).
advance of
testator for a contemporaneous
As a necessary incident to the execution of money for the use of the estate,—for a pur
the will and the administration of the estate,
pose connected with the administration of
the power to dispose of the personal estate
the assets,—he is not sustained by the great
is given to the executor.
And no general
1 Perry, Trusts,
current of modern authority.
proposition of law is better established than
270. and cases there cited, and cases supra.
Although the general proposition mentioned
that an executor has an absolute control
over all the personal effects of his testator.
is so well established. nevertheless. like most
1 Wil
Petersen v. Chemical Bank, supra;
others, it is not without an exception; for
liams, ExIrs (6th Am. Ed.) 709; 2 Williams,
while it is of the greatest importance that the
Ex'rs, 998; 1 Perry, Trusts. § 225, and cases
disposal of a testator’s effects should be made
in notes. And this rule prevails where no
reasonably safe to the purchaser, still it is
statute intervenes.
Rev. St. c. 64. § 49.
the bounden duty of the executor to faithfuh/
While it is the duty of an executor to use - ly appropriate the assets to the due execution
reasonable diligence in converting assets into
of the will; and a misapplication thereof is a
money for the general purposes of the will,
breach of duty for which he is liable. And
the law permits him to exercise a sound dis
all the authorities concur in holding that, if
cretion as to the time, within a limited pe
the purchaser, mortgagee, or pledgee know
riod, when he will sell.
And high authority
or have notice that the transfer to him is
may exist
made for the purpose of misapplyiug the as
has declared that circumstances
sets, his title cannot be upheld, and he there
in which it is certainly not wrong in him,
although it may not be a positive duty, to
by becomes involved, and is made liable to
all persons beneﬁcially interested in the will,
make advances for the beneﬁt of the estate
Munroe
except the executor. 2 Williams. Ex'rs, 1002,
and reimburse himself therefrom.

CARTER v. MANUFACTURERS’ NAT.
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and cases in note x: 1 Perry, Trusts, 270, and
cases in note 1; 1 Story, Eq. Jur. §§ 400, 402,
and cases; McLeod v. Drummond,
17 Ves.
153, where the cases are critically reviewed
by Lord Elden; Collinson v.Llster, 7 De Gex,
M. & G. 633; Yerger v. Jones, 16 How. 30, 37,
38; Hutchins v. State Bank, supra.
It also now _seems to be well settled, in
that~aIn executor ~caInImake
noTaTlld sale or pledge of his testator’s effects
for the payment or security of his own pri
vate debt (2 Sugd. Vend. 372, and cases in
note 0; 1 Perry, Trusts, 270, and cases in note
3; 2 Williams, ExIrs, 1004, and cases in note
(1), on the ground res lpsa loqultur, giving the
purchaser, mortgagee, or pledgee such notice
of the misapplication
as necessarily
to in
volve him in the breach of duty.
Chancellor Kent concludes a critical exami
nation of the cases which had then been de
cided as follows: “I have thus looked pretty
fully into the decisions of a purchaser from
an executor of the testator’s assets, and they
all agree in this: that the purchaser is safe
if he is no party to any fraud in the execu
tor, and has no knowledge or proof that the
executor intended to misapply the proceeds,
or was in fact by the very transaction apply
ing them to the extingulsbment
of his own
private debt. The great dlﬂiculty has been
to determine how far the purchaser dealt at
his peril, when he knew from the very face
of the proceeding that the executor was ap
plying the assets to his own private purposes,
as the payment of his own debt. The later
and better doctrine is that ln.such a case he
does buy at his peril, but that, if he has no
such proof or knowledge, he is not bound to
inquire into the state of the trust, because
he has no means to support the inquiry, and
pre
he may safely repose on the general
sumptlon that the executor is in the due exe
cation of his trust." Field v. Schieftelln,
7
Johns. Ch. 150, 160.
So Chief Judge Taney said: “An executor
may sell or raise money on the property of the
deceased, in the regular execution of his du
ty; and the party dealing with him is not
bound to inquire into his object, nor liable
for his misapplication of the money.
But it is equally clear that if a party dealing
with an executor has at the time reasonable
ground for believing that he intends to mis
apply the money, or is, in the very transac
tion, applying it to his own private use, the
party so dealing is responsible to the per
v.
sons injured." Lowry
Commercial
&
Farmers’ Bank, Taney, 310, 330, Fed. Cas.

equmt,

' ' '

8,581.

The law recognizes a. distinction between
an ordinary trustee and an executor.
The
LAw succ.—l2
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former has possession for custody, and the
latter for administration. The latter has a
necessary incidental power of disposal which
the former does not; and, as a consequence.
when one purchases of the latter stocks or
other securities bearing on their face the rev
elation of a trust, he may do so safely in the
absence of notice or knowledge
of any in.tended breach of trust on the part of the ex
ecutor; but, if he purchases like trust prop
erty of an ordinary trustee, the law imposes
upon him the duty of inquiring into the right
of the trustee to change the securities. Dun
can v. Jaudon, 15 Wall. 165, 175; Shaw v.
Spencer. 100 Mass. 1388; Pendleton v. Fay, 2
Paige, 205; Atkinson v. Atkinson, 8 Allen, 15;
1 Perry, Trusts, § 225, p. 271.
In the case at bar the certiﬁcate of stock
was changed by the corporation, and issued
to Cook, executor, thus revealing to the bank
the trust. But this alone would not imperil
the bank in the transaction, for the executor
had the presumptive right to sell or pledge
the stock. But the executorgave to the bank
his note, for the security of which the pledge
was made. The note could not be collected
against the estate, for it was the personal
note of the executor. Davis v. French, 20
Me. 21. He could not create a debt in that
manner against the estate. And if the money
was thereby procured for his own private
use, and the bank knew it at the time, the
transfer of the stock would be a devastavit,
and could not be upheld.
If the note had
been given to the bank for a private debt due
to the bank from the executor, created before
or during his executorship,
but independent
thereof, it would come within the principle of
the numerous cases before cited, ‘where the
transaction itself would speak, and conclude
the bank. But, if given as a voucher for
money obtained for a legitimate purpose con
nected with a bona ﬁde administration of the
will, then, though the executor alone was
made liable for its payment, the transaction
would be legitimate, and the estate would
have no reason for complaint.
The case ﬁnds
“that the money was loaned in good faith by
the bank, and upon the statement made by
Cook that the same was wanted in the settle
ment of the estate." The presumption is that
he was acting faithfully. There is no evi
dence to the contrary, and the presumption
must stand. The doctrine of this case is rec
ognized in Pettiuglll v. Pettingiil, 60 Me. 412,
425.

Plaintiff nonsuit.

APPLETON,

ROWS,
curred.

O.

LIBBEY,

J., and WALTON, BAR
and SYMONDS, J.1., con
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al. v. SOVVLES.
72a, 64 Vt. 4021.)

Supreme Court .of Vermont.

Franklin.

Feb.

15, 1892.

Exceptions from Franklin county court:

TYLER, Judge.

by L. H. 8: J. P. Rlch,ad
against Albert Sowies, ad
ministrator, to recover the price of a pair
Judgment for plaintiffs. De
of horses.
fendant excepts.
Afﬁrmed.
At the time of the sale the defendant
was the administrator of one W. L.
Sowles, and was carrying on a farm be
longing to the estate of his intestate.
The horses were bought for use on this
farm. The sale was by letter. The plain
tiﬂ’s intestate addressed the defendant
as "A. Sowles, Adm’r." and the defendant
signed. “A. Sowles, Adm'r." The writ
and declaration
ran against "Albert
Sowles, administrator of \V. L. Sowles'
estate," and the court rendered judgment
againstthe defendant“as administrator."
S. E. Royce, for plaintiff.
E. A. .50 wles
and H. A. Burt, for defendant.
.
Assumpsit
ministrators,

BOSS,C.J.
The declaration sets forth a
good cause of action, and was properly
adjudged sufﬁcient against the causes al
leged in the demurrer.
It commands the
attachment of the goods. chattels, or es
tate of Albert Sowles, administrator of
William L. Sowles' estate, and not of the
estate of Wiltiam L. hIowies, of which Al
bert Sowles is administrator.
The words,
of William L. Sowies’ es
“administrator
"
tate, are descriptive of the person named
as the defendant in the suit. if, by chance,
there were two persons of that name in
descriptive words
that locality.
these
would direct the ofﬁcer serving the writ
to the person intended. The common
counts in general assumpsit- constitute the
Those declare that the de
declaration.
fendant, vim, Albert Sowles. and that one
who holds the ofﬁce of administrator of
the estate of William L. Sowles, is in
debted,and made the promises, to the tes
tator whose will the plaintiffs are execut
ing. The plaintiffs do not declare, nor
seek to recover, upon a promise or under
taking of William L. Sowies. the intes
tate, of whose estate Albert Sowles is ad
ministrator. Inasmuch as the defendant
is the legal representative of the estate of
William L. Sowles, if the declaration
sought a recovery upon the promise or
undertaking of the intestate it would be
such repre
necessary to describe him a
sentative.
Then the recovery would be
against the estate, or the defendant as the
representative of the estate. The judg
ment, in such a case, would be against
and to be satisﬁed out of the estate, and
not out of the property of Albert Sowles.
The words, "administrator of Wm. L.
SowlesI estate," in such an action, would
be descriptive of the capacity in which Al
bert Sowles was sued, and that he stood
as the representative of the estate of Will
iam L. Sowles. Hence, when these words
in the declaration follow the name of the

party, whether they will be deemed de
scriptive of his person ordescriptive of the
character or capacity in which he is sued,
is determined by the allegations of the
[f the declaration is against
declaration.
him personally, they will be held to be de
scriptive of his person. That is the only
ofﬁce they can serve in such a declaration.
They may be rejected as surplusage.
If
the declaration is against the estate which
he represents, and the promises declared
upon are not his promises, but; the prom
fees of the person he represents, then they
will be held to be words properly used,
necessary to set forth the representative
character in which he is sued. The allega
tions of the declaration and the facts
found show a personal promise by the de
fendant' and these words are only descrip
tive of the person intended to be named as
defendant. The writ might be amended
by striking them out. Johnson v. Nash,
20 Vt. 40; Waterman
v. Railroad. 30 Vt.
614; Myers v. Lyon, 51 Vt. 272; Jones v.

Tattle.

54

Vt.

488.

As contended by the defendant, an ad
ministrator has no authority, as such rep~
resentative, to create any debts against
the estate. He only has authority, by
virtue of his ofhce, to administer upon the
estate; that is, to ascertain both its as
sets and debts, and to put the formerin
condition to pay the latter, if sufﬁcient.
and the surplus, if any_in a condition tobe
distributed to those legally entitled there
to.
Whatever proper expenditures he
may make in accomplishing this will be al
lowed him by the probate court out of
the estate, on the settlement of his admin
istration account. But if, in caring for
and administering upon the estate, it be
comes necessary to incur an indebtedness,
he can bind himself, and not the estate,
for its payment. He cannot incur a debt
in the administration
of the estate. and
bind the estate for its payment. He can
bind himself only for such payment. Up
on his becoming insolvent, equity will not
enforce the payment of such a debt out of
the estate.
Lovell v. Field, 5 Vt. 218;
Bank v. Weeks. 53 Vt. 115.
Whether, when trust or other property
not owned by the estate has become
mingled with it,a suit may be maintained
for its recovery out of the estate against
the administrator in his representative
capacity. as was held in De Valengin v.
Duffy, 14 Pet. 289, is not involved in this
suit, and need not be considered.
The execution for the enforcement of the
judgment follows the writ. Rider v. Alex
ander,l D. Chip. 267; Perry v. Whipple, 38
Vt. 278; Wright v. Hazen, 24 Vt. 143. As
the writ is against the defendant. not rep
resentatively but personally, so must; the
Rendering
judgment and execution be.
judgment against the defendant, “as ad
ministrator," did not make it a judgment
to be enforced out of the property of the
estate of which the defendant; is adminis
trator, but to be enforced against the de
Adding “ admin
fendnnt’s own property.
istrator" to his name when the defendant
purchased the horses did not bind the es
tate for their payment, but bound the de
fendant. No more does such addition to
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his name in the judgment affect the nat
ure 0! the judgment. or change it irom a
judgment to be satisﬁed out of the defend
ant’s property to one to be satisﬁed out
of the property of the estate. Such addi
tion in making thecontract and rendering
the judgment might indicatethat the debt
was contracted by the defendant in admin
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istering upon the estate, and that he
claimed that it constituted an item in his
administration account. It might be re
lected as surplusage. or by way of amend
ment, without changing the legal nature
of the contract or judgment. This dis
poses of all the contentions insisted upon
in this court. Judgment aﬂirmed.
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BALLARD.
403.)

Supreme Judicial Court of Massachusetts.
Term, 1855.

Nov.

Action of contract against the executor of
Nathan Cook for services in taking care of
the house and furniture of said Cook after
his decease.
There was evidence that one
Osborn, named as executor in the will, but
who declined to accept the trust, employed
plaintiff to take care of the house; that a
special administrator, afterwards appointed,
did not discharge plaintiff, but permitted
The jury returned a verdict
him to remain.
for the plaintifff, and defendant excepted.
S. H. Phillips, for plaintiff.
for defendant.

THOMAS, J.

J.

W. Perry,

O

The jury have found that
the defendant
neither caused, nor in any
way assented to, the employment of the
plaintiﬂf for the services for which this suit
He cannot therefore be charged
is brought.
de bonis proprifs.

It not liable as of his own goods, has the
estate in his hands been charged by the acts
of Osborn, or the special administrator, so
that there may be a judgment de bonis tes
tatoris? WeIthink not; but that the law
of
is. that by a promise, the consideration
which arises after the death of the testator
or intestate, the estate cannot be charged,
but that the executor or administrator is per
And whether
sonally liable on his contract.
the amount is to be repaid from the estate
is a question for the court of probate, in the
settlement of his account.
The old doctrine seems to have been, that,
upon any promise made after the death of
the testator or intestate, the executor or ad
ministrator was chargeable, if at all, as of
his own goods, and not in his representative
Trewlnlan v. Howell, Cro. Eliz.
capacity.
91; Hawkes v. Saunders, 1 Cowp. 289; Jen
nings v. Newman, 4 Term R. 348; Brlgden
v. Parkes, 2 Bus. & P. 424.

The more recent authorities, however, have
settled that an executor may, in some cases,
capacity on a
be sued in his representative
promise made by him as executor; and ajudg
ment had de bonis testatoris.
But it will be
found that, in these cases, that which con
stituted the consideration
of the promise or
the cause of action arose in the lifetime of
the testator.
Dowse v. Coxe, 8 Bing. 26;
Powell v. Graham, 7 Taunt. 581; Ashby v.
Ashby, 7 Barn. & C. 444. And an action for
goods sold and delivered to one as executor,
or for work done for one as executor, charges
the defendant personally, and not in his rep
resentative
character.
Corner v. Shew, 8
Mees. & W. 350.
See, also, Forster v. Fuller,
6 Mass. 58; Sumner v. Williams, 8 Mass.
162;
Davis v. French, 20 Me. 21; Myer v.
Cole, 12 Johns. 349.
In this commonwealth,
an exception _is
made in the case of funeral expenses of the
deceased.
For these, the executor or admin~
istrator may be charged in his representa
tive character, and judgment be rendered de
But the case stands on its
bonis testatoris.
peculiar ground, and is to be limited to it.
Hapgood v. Houghton, 10 Pick. 154.
The modern English doctrine on this point
is, that if the executor or administrator gIives
orders for the funeral, or ratiﬁes or adopts
the acts of another party who has given or
ders, he makes himself liable personally, and
Brice v.
not in his representative capacity.
Wilson, 8 Adol. & E. 849, note; Corner v.
Shew, 3 Mees. & W. 350; 2 \Villiams,-ExIrs,
1522.

It the contract of Osborn, or of the special
administrator, did not charge the estate, of
course the defendant can in no form be lia
ble.

In this view of the case, it is unnecessary
to consider how far the contract of Osborn,
who was named executor in the will, but de
If
clined the trust, could bind the estate.
the executor could not so charge the estate,
a fortiori one who never accepted the trust
could not.
Exceptions sustained.
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OAKLEY.

sec, 120 N. Y. 84.)

of Appeals of New York, Second
sion. April 15, 1890.

Divi

Appeal from supreme court, general
term, ﬁrst department.
William H.Arnoux, for appellant. David
Thornton, for respondent.
HAIGH~I', J. One Eliza Mundy, as the
present owner of the claim in suit, joins
with the plaintiff in this appeal. The ac
tion was brought against the defendant,
as surety upon an administrator’s bond,
to recover the amount adjudged by the
surrogate to be due and owing by the ad
ministrator, and which he was ordered to
pay to Cornelius W. Depew as administra
tor of Rachel Depew,deceascd. It appears
that one Mary Ann Schultz died in the
city of New York intestate, and that
Rachel Depew was her only heir. at law
and next of kin; that, on her petition,
'Bornt P. Winant and herself were ap
pointed administratorand administratrix
of the estate, and the defendant and one
Peter Cortclyou executed the usual bond,
which was joint and several, as sureties.
It further appears that Winant alone ad
ministered the-estate, and that. on a ﬁnal
accounting before the surrogate, it was
adjudged and decreed that there was in his
hands as such administrator the sum of
$1,930, which, with the interest, costs, and
disbursements of the proceedings to com
pel him to account, amounted in the ag
gregate to $4,017.57, which sum he was or
dered to pay over to Cornelius W. Depew as
administrator of Rachel Depew, she having
died in the mean time. Winant, having
converted the money to his own use, failed
to make payment, and the decree was duly
docketed, execution issued and returned
unsatisﬁed; and thereupon this action
was brought against the defendant. the
sole surviving surety upon the adminis
trator’s bond, Depew,as such administra
having assigned the claim to the plain
tpéI,
t .
The trial court held that the plaintiﬂ
was not entitled to recover, for the reason
that Rachel Depew was a co-administra
trix with Winant, that she was one of the
principals in the bond of which the defend
ant was surety, and that she could not
maintain an action against her own sure
ty for the wrongful acts of her co-principal. This would be so if, by executing the
bond, she became liable as surety for the
devastavit of Winant, her co-principal.
This question has received attention in
numerous reported cases in the different
states, in some of which it has been held
that one executing a bond is liable for the
Brazerv. Clark,
default of his co-principal.
5 Pick. 96; Towne v. Ammidown, 20 Pick.
535; Newton v. Newton, 53 N. H. 537;
Ames v. Armstrong. 106 Mass. 15; Boyd
v. Boyd, 1 Watts, 305; Bostick v. Elliott,
3 Head, 507; Babcock v.Hubbard, 2 Conn.
536: Caskie v. Harrison, 76 Va. 85; Jefiries
v. Lawson,39 Miss. 791; Braxton v.State,
25 Ind. 82; Moore v. State, 49 Ind. 558;
Eckert v. Myers. (Ohio,) 15 N. E. Rep. 862.
In several of these cases the question ap

I
181

pears to have received but slight atten
tion. Some have cited as authority the
case of Brazer v.Clark, supra, of which we
shall speak later on, whilst others have
been overruled by later decisions. In the
case of Boyd v. Boyd the administrators
ﬁled a joint inventory, and it wasIheld
that they were jointly and severally liable
for the whole amount of the personal
property described in the inventory upon
the joint and several bond which they had
given. In the case of Ames v. Armstrong,
it was held that the bond was binding
upon both of the executors as to all the
assets included in their inventory which
had come into their joint possession. In
the case of Brazer v. Clark, two executors
gave a joint and several bond with sure
ties. One died, and afterwards the sur
vivor committed waste, which the suretles
upon the bond had to pay. It was held
that they had no right of action for in
demnity or contribution against the heirs
or representatives of the deceased execu
tor; and to the same effect is the case of
Towne v. Ammidown. it will be observed
that these cases have chieﬂy been disposed
of upon questions of liability outside of
the bond; and in the last two cases the
decision was. in fact, against the right to
recover. The Indiana cases to which we
have referred have been expressly over
ruled in the case of State v. \Vyant, 67 Ind.
25, in which case it was held that where
two persons, as administrators, executed
- a smgle bond with sureties, such bond
must be construed as if each of the princi
pal obligors therein had executed a sepa
rate bond with the same sureties, subject
to the sameconditions; and in suchacuse,
after the resignation of one of the adminis
trators,the other maymaintain an action
l against him and his sureties upon the
by him
committed
bond for breaches
alone. In our own state but one case has
been found in which the question appears
to have been considered; and that was
the case of Kirby v. Taylor, ﬁrst reported
in 6 Johns. Ch. 242-253, wherein Chancellor
KENT remarks that “it was probably not
the intention of the bond that Thompson
. should himself he considered as a surety
for his co-guardian. " The same case was
in
Ch. 309-331,
, again reported in~Hopk.
which Chancellor SANDFORD considers the
question in an elaborate opinion, reaching
the conclusion that a principal in a guard
ian’s bond is not liable to the sureties for
This ques
the default of his co-principal.
" tion was not considered in the case of
Tighe v. Morrison, 116 N. Y.. 263, 22 N. E. Rep.
164; and in the case of Sperb v.McCoun,
. 110 N. Y. 605, 18 N. E. Rep. 441, the ques
tion was as to whether one administrator
could maintain an action upon the bond
against the sureties to recover the amount
of the devastavit of a co-administrator,
and it was held that such action could be
upon its assumption
even
maintained
that the plaintiff individually was liable
to the sureties upon the bond. But it was
expressly stated by the court, in its opin
ion. that it did not deem it important to
determine the relation which the plaintiff,
individually, as one of the principals in
the bond, bears to the sureties in reference
to the default.
The question in reference to the liability

q
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oi executors and administrators ior the
deffault oi each other, independent oi any

bond, is well settled by the authorities.
Each oi several executors or administra
tors has the power to reduce to possession
the assets, and collect all the debts due
the estate, and is responsible for all that
he receives.
The payment oi money or
delivery oi assets to a co-executor or c0
administrator will not discharge him irom
liability; for, having received the assets
in his oiﬁcial capacity, he can discharge
himself only by a due administration there
oi in accordance with the requirements oi
the law. Consequently, one joint execu
tor or administrator is not liable for the
assets which come into the hands oi the
other, nor for the laches. waste, devasta
vit, or mismanagement of his co-executor
or co-administrator, unless he consents to
or joins in an act resulting in loss to the
estate, in which event he will become
liable. In other words, co-executors and
co-adminlstrators may act either separate
ly or in conjunction.
They are jointly re
sponsible for joint acts. and each is sepa
rately answerable forhis separate acts and
deffaults.
Bruen v. Gillett. 115 N. Y. 10, 21
N. E. Rep. 676; Croft v. Williams, 88 N. Y.
884; Ormiston
v. Olcott, 84 N. Y. 339;
Adair v. Brimmer, 74 N. Y. 539; 2 Woerner,
Adm’n, §348; Brandt, Sur. § 490.
it is not claimed that any of the estate
came into the hands oi Rachel Depew as
administratrix, or that she, as such, com
mitted any act ordefault that would make
her liable for the devastavit oi Winant, un
less she may be liable thereffor upon the
bond executed by her. The bond thus exe
cuted wasin the form required by the stat
utc. conditioned that they should iaith
iully execute the trust reposed in them as
such administratrix and administrator,
and that they shall obey all orders oi the
surrogate touching the administration oi
the estate committed to them. The statute
provides that every person appointed ad
ministrator shall, before receiving letters,
execute a bond to the people oi the state,
with two or more competent sureties, to
be approved by the surrogate, and to be
jointly and severally bound. 8 Rev. St.
(6th Ed.) p.82,§ 56. So that,beffore receiv
ing letters, she was required to execute
the statutory bond; and, having been as
socia ted with Wlnant as co-administra
trix, shejoined with him in executing the
bond, in which they each undertook to
faithfully execute the trustreposed in them
as administratrix
and administrator.
What was the trust reposed in her as ad
ministratrix? It was to administer upon
the money and assets coming into her
hands, and for which she became person
ally liable, and for such assets as came in
to their joint possession in which they be
came jointly liable to administer and ac
count, anrl not to execute the trust as to
money and assets which came into the ex
elusive control and management oi her co
principal, over which she had no jurisdic
tion or control. They were to obey all
orders of the surrogate touching the ad
ministration oi the estate committed to

them. What orders was she to obey?
Those that were addressed to her, not
those that were addressed to her co-ad
ministrator. The object oi an administra
tor’s bond is to enforce or insure the dis
charge oi the duty reposed in the perIt was not intended, in
sons appointed.
requiring such a bond to be executed,
to change the liability or duties oi the
persons appointed irom that which ex
isted under the provisions oi the statute
independent oi the bond. The bond was
not intended to vary their obligation or
their rights and duties as are deﬁned by
law. Their duties were the same after the
bond had been given as they would have
been had no bond been required or execut
ed. They were, consequently, jointly lia
ble for joint acts, and severally liable for
their own acts. Rachel Depew and Wi
nant each signed the bond as principal.
Neither signed it as surety. The deffend
ant signed as surety, and as such she be
came liable for the joint acts oi the princi
pals, and for the individual defaults oi
It is true they joined in executing a
each.
single bond jointly with sureties. They
doubtless had the right to execute and ﬂle
separate bonds; but this was unnecessary,
for their act in executing the one instru
ment should be construed asii they had
executed separate bonds.
Joint adminis
trators may be willing to undertake the
trust reposed in them when each knows
that he is responsible onlyfor his own acts
and those in which he joins with his asso
ciate, when he would not be willing to be
come surety for the separate acts oi his
colleague. The claim that joint liability
for the acts oi each other under the bond
will promote diligence on the part oi the
principals does not appear to us to be well
fouuded. It may be true that sureties are
at times without power, by timely inter
vention, to prevent waste by one oi sever
al administrators; but such want oi pow
er may be equally true in reference to the
other joint administrators. As we have
seen, one may collect a debt or take into
his possession an asset; and, having re
duced it to possession, he must be respon
sible for the proper administration oi it.
His associate cannot demand or recover it
irom him; and, should he see ﬁt to ah~
scond or commit waste without the
knowledge oi his associate, such associate
would have no other, further, or greater
power to prevent it than the surety.
Other questions were raised upon the ar
gument in refference to the transfer oi this
claim to the plaiutiii, but none which we
deem it necessary here to discuss.
As to
the appeal oi Eliza Mundy, we have not
thought it necessary to consider at this
time. it has done no harm. No motion
was made to dismiss in this court.
Such
motions have been made in the court be
low, one oi which is said to be still pend
ing. For the reasons already stated the
judgment should be reversed, and a new
trial granted, with costs to abide the
event. All concur, except FOLLETT, C. J.,
and Vans, J., dissenting.
Judgment reversed.
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A.

COLT, J. The defendant is sued upon a
probate bond, given by him as one of two ex
ecutors. A judgment having been ordered
for the penalty of the bond, the question be
fore us is how much of the penalty is due
in equity and good conscience, for which an
execution should be awarded. Several breach
Upon two of
es of the bond are assigned.
these, namely, the failure to ﬁle an invento
ry, and the failure to render an account with
in a year, the defendant is liable for nomi~
nal damages.
The principal question arises on an al
leged breach by the defendant, in negligently
permitting his co-exccutor Wellbrock to ap
propriate the personal estate of the testator
to his own use, whereby it was lost. The
bonds given by the two executors were sev
eral and not joint, and neither is liable for
losses caused exclusively by the default of
the other.
In order to charge the defendant,
the burden is on the plaintiff to show that,
in the administration of the estate, the de
fendant was negligent in the performance of
some duty which the law devolves upon him
personally. Austin v. Moore, 7 Metc. (Mass.)
116,

A
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mortgage
due to the testator, in the
state of Ohio, which by his will the execu
tors were authorized to collect and invest as
they might judge to be for the interest of
the estate, was collected upon a joint release
signed
by both executors,
and discharge,
which was forwarded to the mortgagor
The money
through an express company.
when returned by the express company was
received by the co-cxecutor Weifbrock with
out the defendant’s knowledge, and deposit
ed by him in a savings bank m good stand
ing, partly in his own name and partly in
his name as trustee. He afterwards took the
money from the bank without the knowl
edge of the defendant, and it was lost to the
estate by his misappropriation of it. It is
sought to charge the defendant for the loss
of this money.
The report ﬁnds that Wellbrock had al
of the estate;
most exclusive management
that he was a neighbor and friend of the
testator, and had relations more intimate
than the defendant with parties interested
under the will; and that the defendant was
not familiar with laws and forms of busi
ness, or with the English language,
and
was content to leave the business in the
hands of his co-executor.
It appears that
the defendant accounted for all the estate

:

,
l
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which actually came into his individual pos
session.
In their ﬁrst account, which was
ﬁled, assented to by the parties in interest,
and allowed, after the mortgage was collect
with
ed, the executors charged themselves
the amount paid thereon; and in a few days
after it was allowed, the defendant resigned
his trust.
Two other accounts were after
wards ﬁled by Wellbrock, the remaining ex
ecutor, which were assented to by the par
ties in interest, by which he charged himself
with the amount collected on the Ohio mort
gage.
It was the right of each executor to re
Ed
ceive and hold the funds of the estate.
nionds v. Crenshaw, 14 Pet. 166. Neither
can be held responsible for the waste or mis
conduct of the other, unless there be some
act or agreement,
on the part of the one
sought to be charged, by which the estate
has gone into~ or has been negligently suf
fered to remain in, the exclusive possession
and control of the one by whose misconduct
the loss occurs.
Thus both were held liable
in a case where money was delivered to one
executor, and immediately handed over to
the other, who appropriated it to his own
use. Langford
v. Gascoyne,
11
Ves. 333.
But an executor is not held any farther than
he is shown to have participated in the mis
appropriation.
"Merely permitting his co
executor to possess the assets, without going
farther and concurring in the application of
them, does not render him answerable for
the receipts of his co-executor.
Each execu
tor is liable only for his own acts, and what
he receives and applies, unless he joins in
the direction and misapplication of the as
sets."
Peter v. Beverly, 10 Pet. 532,- 562;
Brazer v. Clark, 5 Pick. 96, 104; Sterrett’s

Appeal, 2 Pen. & \V. 419.
It is contended that the defendant is lia
ble in this case, because he must be treated
as having concurred in the wrong, by join
ing in the release by which his co-execuior
was enabled to obtain possession of the
money due on the mortgage and to mingle
it with his own property. The rules which
govern the liability of co-executors
follow
in most respects the rules which prevail as
But, while the latter are not
to co-trustees.
liable for the money which they have not
received, although they join in receipts given
for the same, it was at one time held that
the former were liable in such cases. The
reason given for this distinction was that eo
executors,
unlike co-trustees, have each an
independent power over the personal prop
erty of the testator, and may dispose of it,
receive, pay and give receipts in their own
names, and therefore, that, if one joins with
his co-executor in giving a receipt, he does
an unmeanlng act, unless he intends to ren
der himself jointly answerable for the mon
ey. But this rule, which does not seem to
have been maintained with entire uniformity,
is declared in Williams, ExIrs, (6th Am. Ed.)
1938, to have been greatly relaxed in favor
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executors;
and Lord Eldon, in Shipbrook | is that a joint receipt is only presumptive
v. Hiuchinhrook, 16 Ves. 478, declares it to i evidence that the money came into the pos
session or under the control of both. Monell
have been broken down.
in Joy v. Campbell, 1 Schoales & L. 328, v. Monell, 5 Johns. Ch. 283. And this pre
341, Lord Redesdaie
sumption may be rebutted by proof that the
states the distinction
money was in fact received by one, and that
thus: “If a receipt be given for the mere
purposes of form, then the signing will not
the other jormed only as matter of form and
charge the person not receiving." "The true
for the sake of conformity. See also Mana
question in all those cases seems to have
han v. Gibbons, 19 Johns. 427; Ochiltree v.
Wright, 1 Dev. & B. Eq. 336; Perry, Trusts,
been, whether the money was under the con
trol of both executors.
If it was so consid
§§ 421-426.
It is further contended that, even if the
ered by the person paying the money, then
defendant cannot be charged
the joining in the receipt by the executor
upon
the
ground of his having joined in the release of
who did not actually receive it, amounted
the mortgage, and having allowed the money
to a direction to pay his co~executor;"
“he
due thereon to be collected and deposited by
became responsible for the application of the
money just as if he had received
it." In
Wellbrock alone, yet that the ﬁnding of the
Hovey v. Blakeman, 4 Ves. 596, 608, Lord
master in favor of the plaintiff is supported
by the facts stated in the report, that, in
Alvanley, the master of the rolls, referring
April 1873, within a month after Wellbrock
to the earlier rule, declared that he would
received and deposited the money, and before
not consider the fact that an executor joins
the greater part of it had been drawn out
in the receipt as absolutely conclusive; and
again by him, "either the defendant was
in Scurﬁeld v. Howes, 3 Brown, Ch. 91, he
warned and put on his guard, as testiﬁed to
stated his dissent from the rule, when an
by one of the parties in interest, or his sus
executor joins in signing a receipt, if it ap
picions were aroused;" and that "since that.
pears that he joined for conformity only.
whereas before that time receipts for rent
In. McNair’s Appeal, 4 Rawle, 148, 157, the
had been given in the name of Wellbrock
supreme court of Pennsylvania declares that
alone, he insisted that thereafter they should
“there is no good reason for making execu
be signed by both of the executors."
tors or administrators liable more than trus
But this statement of the master is toomea
tees for moneys
which they have never
gre and ambiguous to enable us to come to
actually received, merely because they have
a satisfactory conclusion on this branch of
joined in a receipt with the co-executor or
the case; and, for the purpose of a fuller
co-administrator who did receive it. The re
and clearer ascertaining and statement of the
ceipt when proved must always be consid
facts and circumstances relied on to charge
ered prima facie evidence against each of
the defendant by reason of negligence and
the signers that he received the money; and
if he wishes to avoid the consequent ifabili~ breach of duty on his part since the original.
ty, it will lie upon him to prove that it was
receipt and deposit of the money by Weil
brock, the case must be
not received by him." The weight of mod
Recommitted to the master.
ern authority, both English and American,
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