308

\

(X)NSTBUCTIVB FKAUD.

PHILLIPS

J
\>,vr

¥

(le Atl.

9,

V.

J.

PULLEN.

45 N.

J.

Eg. 5.)

Court of Cihancery of New Jersey.

Not. 13,

1888.

On order to show cause, wby. an injunction
Bhall not issue to restrain the defendant from
taking proceedings to enforce a judgment at
law.

Bill for injunction by George E. Phillips
against Ralph L. Pullen to restrain proceedings to enforce a judgment

Wm. X. Johnston and John P. Stockton,
Atty. Gen., for complainant. Geo. O. Vanderbilt, C. H. Beasley, and W. D. Holt, for
defendant

McGILL,

The judgment In question
Gh.
was recovered in a suit upon an agreement by
the complainant to pay $7,500 in settlement
of an action that had been commenced
against him by the defendant for damages for
debauching the defendant's wife, enticing her
away, and harboring her. Upon a writ of
error to Mercer circuit court, where the cause
in which the judgment was recovered was
tried, the court of errors and appeals affirmed the judgment of the court below, and
thereby confirmed tHe decision of many of
the questions sought to be again raised by
the bill In this case. That decision determined that the complainant's attorney had authority to make the agreement sued upon;
that the agreement did not lack consideration; that the consideration of the agreement
that there was no aban■was not executory;
by
donment or rescission of the agreement
the defendant, Pullen; and that proof of the
fraud, which is here alleged, was admissible
in defense in that suit, but that the evidence
of it there offered and admitted, was inadequate to establish it. Phillips v. Pullen, 50
All those matters
N. J. Law, 439, 14 Atl. 222.
must now be considered as settled between
The doctrine is well
the parties to this suit.
settled that this court will not, on the anpliCation of the defendant in a judgment at law,
who has had a fair opportunity to be liear
upon a defense, over which the court pp
nouncing the judgment had full jurisdlctio:

enjoin the enforcement of the judgment simply on the ground that it is unjust. A court
of equity limits its interference with the enforcement of a judgment at law to cases
where that appears which clearly shows it to
be against conscience to execute the judgment, and of which the injured party could
not have availed himself in the court of law;
or of which he might have availed himself at
law, but was prevented by fraud or accident,
unmixed with any fault or negligence in himself or his agents. Insurance Co. v. Hodgson, 7 Cranch, 332; Hendrickson v. Hinckley,
17
How. 443; Powers' Ex'is v. Butler's
Adm'r, 4 N. J. Eq. 405; Vaughn v. Johnson,

Eq. 173; Moore v. Gamble, Id. 246;
9 N.
Beeves v. Cooper, 12 N. J. Eq. 223; Holmes
V. Steele, 28 N. J. Eq. 173; Bank v. Manufacturing Co., 33 N. J. Eq. 486, 35 N. J. Eq.
344; Simpson v. Hart, 1 Johns. Ch. 91; 3
Pom. Eq. Jur. § 1361, and note. It Is Insisted
for the complainant that the contract upon
which the judgment in question is based, was
so grossly unconscionable that this court will
here interfere, and stay the enforcement of
the judgment. The action of the court must
depend upon the questions whether the defendant is too late in his application, whether
of the contract
the gross unconsclonableness
is a distinct principle of equity which could
not be urged in defense of the suit at law,
and whether in fact the contract was grossly
will consider these quesunconscionable.
tions in the order In which
have stated
them.
The complainant makes his application by
supplemental bill, in which he alleges that by
his original bill he sought to avoid the agreement for fraud, and because it was grossly
unconscionable; and that he was denied an
injunction to restrain the suit at law, because the grounds upon which the equity of
bis bill rested were good defenses to the action, at law. The defendant, by his answer
to the supplemental bill, claims that the decision of the chancellor (Runyon) was based
upon the defendant's denial of the facts upon
which the equity of the complainant's bill
was founded. No reasons for the chancellor's decision were given.
It appears to me
to be better that
shall assume that the merits of the last two questions under consideration were not passed upon, and that the original application for Injunction affords an excuse for the apparent laches of the complainant in asking the aid of this court. It is established that for mere inadequacy of consideration, unconnected with fraud, a court of
equity will not set aside a contract.
Willis v.
Jernegan, 2 Atk. 251; Griffith v. Spratley, 1
Cox, 383; Gibson v. Jeyes, 6 Ves. 266; Low
V. Barchard, 8 Ves. 133; Osgood v. Franklin,
2 Johns. Ch. 1; Crane v. Conklin, 1 N. J. Eq.
346; Wintermute's Ex'rs v. Snyder's Ex'rs, 3
N. J. Eq. 489; Weber v. Weitling, 18 N. J.
Eq. 441; 1 Story, Eq. Jur. 251; 2 Pom. Eq.
Jur. § 925. The cases of expectant heirs or
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reversioners, who have bound themselves la
unconscionable bargains with respect to their
expectancies,
have been regarded In many
Bemy v.
cases as an exception to this rule.
Pitt, 2 Vern. 14; Nott v. Hill, Id. 27; Wiseman V. Beake, Id. 121; Twisleton v. Griffith,
1 P. Wms. 310; Curwyn v. Milner, note c, 3
P. Wms. 292; Barnardlston v. Lingood, 2
Atk. 133; Gwynne v. Heaton, 1 Brown, Ch. 9;
Coles V. Treeothlck, 9 Ves. 246; Evans v. Peacock, 16 Ves. 512.
Where, however, such In1adequacy of price is so gross that it shocks
the conscience, courts of equity will interfere,
not upon distinct principle, but upon, the
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ground that such Inadequacy amounts to conof fraud.
In Osgood v.
clusive evidence
Franklin, 2 Johns. Ch. 18, Ohancellor Kent

"The doctrine is settled that in setting
said:
aside contracts on account of inadequate consideration, the ground Is fraud arising from
In Gopis v. Middleton, 2
gross inequality."
Madd. 410, the vice-chancellor said: "Mere
inadequacy of price, to invalidate a contract,
must, per se, be so excessive as to be demon-

strative of fraud." In Wintermute's Bx'rs
V. Snyder's Ex'rs, 3 N. J. Eq. 489, 496', Chancellor Vroom said: "Still there may be such
unconscionableness,
such palpable and excessive Inequality in a bargain, as to induce
/'equitable interference. But in all such cases
I the court goes on the ground of fraud, being
I satisfied that gross imposition or undue inmust have been practiced. If the inV^uence
it
adequacy be such as to shock conscience,
will amount to evidence of fraud, and will be
In GifEord v. Thorn, 9 N. J.
so considered."
Eq. 7CS, 740, in the court of errors and ap"Unpeals. Justice Potts uses this language:
doubtedly, if this transaction is to be considered as a matter of bargain and sale, here is
a gross inadequacy of consideration; such an
inadequacy as raises a violent presumption of
fraud, deception,
Ignorance or imbecility."
In Weber v. Weitling, 18 N. J. Eq. 441, Chan►cellor Zabriskie said: "For mere inadequacy
of consideration equity does not set aside a
by fraud, or unless
deed, unless accompanied
the inadequacy is so gross as to Imply fraud."
Judge Story, In his work on Equity Jurisprudence (volume 1, p. 256,) after saying that
inadequacy of consideration is not of itself a
distinct principle of relief in equity,
adds:
"Still, however, there may be such an unconscionableness or Inadequacy in a bargain as ta
demonstrate
some gross Imposition or some
undue influence, and in such cases courts of
equity ought to interfere upon the satisfactory ground of fraud. But then such unconscionableness, or such inadequacy,
should be
made out as would (to use an expressive
phrase) shock the conscience, and amount in
itself to conclusive and decisive evidence of
fraud." Professor Pomeroy, in his work on
Equity .Jurisprudence (section 927) says: "Although the actual cases in which a contract
or conveyance has been canceled on account
of gross inadequacy merely, without other
equitable incidents,
are very few; yet the
doctrine is settled by a consensus of decisions
and dicta, that, even in the absence of all
other circumstances,
when the inadequacy of
the price is so gross that it shocks the conscience, and furnishes satisfactory and decisive evidence of fraud, it will be a sufficient
ground for canceling a conveyance
or contract, whether executed or executory.
Even
then fraud, and not inadequacy of price, is
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the true and only cause for the Interposition
of equity, and the granting of relief."
At this point we are again confronted with
the adjudication already had between the parties to this cause. Equity can interfere only,
iTnn n thg yrnnnf| nf fraud : and the question
bi il'aud In the agreement, as I have stated,
has been heard by a court having fuU jurisdiction over that question, and decided.
Jhstice Magie, who wrote the opinion of the
court of errors and appeals in the case there
between the parties to this suit, disposed of
the suggestion that the price Phillips agreed
to pay is evidence of fraud, in the concluding
"In an
sentences of that opinion, as follows:
action on an undertaking to pay a specific
sum, the rule for measuring damages is compensation, which can only be afforded by a
verdict for that sum, with interest.
No reason why this case should be taken out of that
rule is suggested, but that the agreement was
unreasonable or unconscionable. But, if it
might have been avoided in equity upon that
ground, nothing short of fraud will affect it
at law: and fraud would not be ground for
reducing damages, but for defeating recovery. There is nothing in the stipulated sum
to justify an inference of fraud.
The original suit sought to recover damages Incapable
of accurate determination. Had it proceeded
to trial, the quantum of damages must have
been determined by a jury upon the circumstances.
Where the parties, knowing the clr-K
liquidated the damages by
cmnstances,
an|
agreement not brought about by deceit or imJ
position, it cannot be said that such damages/
are unconscionable."
If gross unconscionableness of a bargain were a distinct principle upon which equity would relieve,
it
would be impossible for me to say that the
bargain, in this instance, was of that charLord Thurlow, in Gwynne v. Heaton,
acter.
1 Brown,
Ch. 8, said of such bargains:
"There must be an inequality so strong,
gross, and manifest that it must be Impossible to state it to a man of common sense,
without producing an exclamation at the inequality of it" If there is nothing in the
sum agreed to be paid that will justify an inference of fraud in the law courts, it can
hardly be that there is so much in it here as
The
to shock the conscience of this court
reasoning of Justice Magie, in which I concurred in the court of errors and appeals, satisfies me that t here is nothing in the stinu lated suni tfi ""■^'<<'psti f^"« s ineq uaUty.
Nor
is there anything in the condition of the parties to make such gross inequality apparent.
Both are farmers. Pullen has property valued at $1,000 or $1,500, and Phillips admits
that he is worth $12,000, while the answer
puts his estate at $40,000. I will discharge
the order to show cause, with cosfs.
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(30 S. B. 735, 104 Ga. 188.)
Supreme Court of Georgia.

April

13, 1898.

Error from superior court, Screven county; R. L. Gamble, Judge.
Action by A. B. Lanier against Chauncey
Decree for plaintiff.
Eakestraw.
Defendant brings error. Reversed.
The following Is the official report:
On August 10, 1895, Lanier and Rakestraw, physicians residing in the town of
Oliver, formed a partnership for the pracsurgery, and obstetrics.
tice of medicine,
The articles of co-partnership contained,
among other stipulations, the following:
"In consideration of the advantages and
benefits that will flow to said Rakestraw by
reason of the formation of said firm and
partnership business, he hereby agrees that
in the event said firm shall at any time
hereafter be dissolved, that he will not locate or engage In the practice of medicine,
surgery, or obstetrics at said town of Oliver, or at any place within fifteen miles
radius from the drug store of said Lanier,
unless he shall first have obtained the written consent of said Lanier.
And, in the
event the said Rakestraw shall violate the
terms of this article, the said Lanier shall
be entitled to sup and recover, as his damages, the sum of one thousand dollars annually from said Rakestraw so long as he
shall violate the terms of this article; said
sum of $1,000 being agreed now between
the parties hereto as damages, and not as a
penalty. This partnership shall continue for
the space and term of twelve months from
the date when signed by the parties hereto,
unless sooner dissolved. This partnership
may be dissolved by either member giving
to the other. In writing, a notice of his intention to withdraw from the partnership;
and, at the expiration of thirty days from
the service of such notice by either member
on the other, said firm shall be dissolved."
On June 3, 1896, Lanier wrote to Rakestraw
as follows:
"Under the provisions of our
contract, a thirty-days notice is required to
dissolve the same; and you are hereby notified that, on the third day of July next,
you may consider the contract between us
In the practice of medicine ended. This will
enable you to make all collections of your
one-third interest In all accounts now on our
books, or what may become due within thirty days, at which time I shall expect a partner in the practice here.
If you desire, you
can fully withdraw from all office practice
and drug-store duties from date.
shall expect to abide by the contract In the letter
and In the spirit In which it was written."
The partnership was accordingly dissolved.
After the dissolution, Rakestraw continued
to reside In the town of Oliver, and to prac-
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tice medicine, surgery,
and obstetrics therein, and within the radius of 15 miles re-

ferred to In the contract.
On September 18,
1897, Lanier wrote to Rakestraw, at Oliver,'
as follows:
"Under our contract, yon are
now due me $1,000, which you will pay at
once, or discontinue practice in this place."
Rakestraw refused to comply with this demand; and on October 26, 1897, Lanier
brought to the superior court his petition,
setting out the foregoing facts, and alleging that Rakestraw was still engaged in the
practice of medicine, surgery, and obstetrics
in the locality mentioned, contrary to hig
contract, in violation of equity and good conscience, and In fraud and damage of petitioner; that by reason of this breach of the
contract, and under the express terms thereof, defendant became Indebted to him in the
sum of $1,000 at the expiration of the year
from the date of the dissolution, and is still
so indebted; that defendaxit
Is hopelessly
Insolvent; that petitioner has no adequate
remedy at law; and that the injury complained of is continuing In Its nature, and
will necessitate a suit at the expiration of
each year, and by reason of the bad faith of
the defendant, and the nature of petitioner's
business, his age, and his circumstances,
the
Injury Is Irreparable In damages. Waiving
discovery, he prayed a Judgment against defendant for $1,000, a perpetual Injunction,
and, until the final hearing, a temporary Injunction, restraining the defendant from engaging in the practice of medicine, surgery,
or obstetrics at the town of Oliver, or any
place within a radius of fifteen miles from
the drug store of petitioner, unless he shall
have first obtained the written consent of
petitioner. The defendant demurred and answered, and, at the hearing of the application for temporary injunction, urged that
the petition set forth no ground for Injunction or other relief against him; that the
stipulation in the contract upon which the
petition was based Is against public policy
and Illegal, and is not valid or enforceable
against the defendant; that It Is not a reasonable or proper stipulation, vrithin the
meaning of the requirements of the law,
and Is unjust, unfair, and against good conscience;
that It is without sufficient consideration to support It, and is lacking In mutuality, and does not put the plaintiff under such obligation as would make the agreement of the defendant valid and binding;
and, further, that, under the facts, the plaintiff was not entitled to the Injunction or other relief. Defendant denied that he had acted in bad faith, or was Infilctlng any legal
Injury upon the plaintiff. He denied that
he was hopelessly insolvent, but admitted
that his assets, which consisted of personal
property only, would not, If sold at public
outcry, net more than enough to pay what
he owed. He alleged:
Before signing the
agreement, plaintiff called his attention to
the stipulation in question, and said that it
had been put In by the lawyer as a matter
of form, and that he (plalntlfl) doubted its
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legality, and gave defendant to understand
that he need not apprehend Its enforcement.
Before the agreement was entered into, certain residents of the town of Oliver had advertised in the newspaper that a physician
was needed in the town, and plaintiff, understanding that defendant might locate in Oliver, induced him to sign the contract, with
the purpose of thereby getting rid of deThis purpose was
fendant's competition.
fraudulent, and vitiated the contract. If othDuring the continuance of the
erwise legal.
partnership, and before any notice of dissolution was given, plaintiff so conducted
himself with reference to the defendant as
to deprive him of the possibility of gaining
any advantage from the association, and
made the partnership the means of injuring and damaging defendant, and of efforts
to blast his good name and prospects.
Plaintiff, before the notice, circulatea reports which were untrue and unfounded, reflecting grossly upon the character and life of
defendant, and which are set out In the anPlaintiff did not comply with his obswer.
He declined
ligations under the contract.
upon different occasions to practice with defendant, declined to recognize notes addressed to the firm in the firm name, and announced that he would not notice any request for a visit that was not addressed to
him personally.
While the co-partnership
continued, plaintiff announced that he intended to ruin defendant, and would drive
As to these allehim out of the country.
gations the evidence at the hearing was conflicting.
The court, after hearing the evidence, ordered that a temporary Injunction
as prayed for be granted, unless a bond with
security,
conditioned to pay the eventual
condemnation money, should be given by the
defendant within 45 days from the date of
the order.
Defendant excepted.
Denmark, Adams & Freeman, for plaintiff
Giquilliat & Stubbs and Oliver &
in error.
Overstreet, for defendant in error.

J.

LITTLE,
Counsel for plaintiff In error,
both by his argument and brief, rests his
case on the proposition that the petition on
which the judge below granted an injunction
in default of bond sets forth no cause for relief, because the contract sought to be enforced is not a legal and binding instrument
Hence this court is called upon to determine
the question whether the contract which is
set out in the foregoing report is void, as contrary to public policy, or whether the same is
valid, and therefore to be enforced.
This
question is to be settled by the rules of law
governing
contracts made In restraint of
trade, and, in seel^ing to make application of
such rules, we find ourselves furnished with
precedents which seem to be authority for all
phases of the question, and rulings distressingly in conflict.
The plaintiff In error submits that the terms of the contract render It
invalid, because It is harsh and unreasonable;
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It Is against public policy; it Is not a reasonable or proper contract, within the meaning or
the requirements
of the law; that it is withIf either one
out consideration to support it.
of these contentions is established, then, as
we understand the law applicable to contracts
of this character, the courts must refuse to
because
enforce
the contract relied upon,
agreements which are unlawful, without regard to the manner of execution, never In law
become contracts, although frequently denominated and dealt with under the name of
illegal contracts.
We cannot, within reasonable limits, undertake to reconcile conflicting
opinions in treating of contracts in restraint
of trade, nor cite the authorities which bear
upon the different constituent elements which
render such contracts valid, or the want of
which make them void, for the reason that
the first are irreconcilable, and the latter inharmonious. It must sufiSce that we shall in
this case present the rales which we consider
established by the most satisfactorily reasoned cases of other jurisdictions, arid the adjudications of our own court,
Mr. Clark, In his work on Contracts, says,
on authority, that at one time in England it
was considered that a contract was contrary
to public policy If it placed any restraint at
all on a man's right to exercise his trade or
calling, but that, gradually, exceptions were
recognized, until at last the court, in a leading case (Mitchel v. Reynolds, 1 P. Wms.
181), established the rule that a contract in
restraint of trade, upon consideration, which
shows it was reasonable for the parties to enter into It, is good; "that whenever a consideration appears to make it a proper and
useful contract, and such as cannot be set
It
aside without injury to a fair contractor.
ought to De maintained," etc. By reference
to that case, we find the conclusion of the
court to be that "in all restraints of trade,
where nothing more appears, the law presumes them bad; but, if the circumstances
are set forth, that presumption is excluded,
and the court Is to judge of those circumstances, and determine accordingly, and if, upon
them. It appears to be a just and honest contract, it ought to be maintained."
Some
question has arisen as to the proper construction of our Code, which declares that "contracts in general in restraint of trade are
void" (Civ. Code, § 3668), and as to whether
the proper interpretation 'of these words
would have the effect to declare that contracts
in general restraint of trade are void, or that
contracts generally in restraint of trade are
Speaking for myself, I Interpret the
void.
language to mean that contracts generally in
restraint of trade are void.
The words of
this section were not codified from any act
of the general assembly, but the same language appeared in our first Code (1863), and
ran without change through successive editions and revisions up to and Including the
Civil Code of 1896, from which
Infer that,
If the words were not intended to be accepted
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tracts in restraint of trade are void) were inInto the codification of laws In
corporated
force in this state as expressing a recognized
legal, principle sanctioned by the highest authority. In Ross V. Sadgbeer, 21 Wend. 168,
Mr. Justice Bronson says: "The law starts
out with the presumption that a contract In
restraint of trade !s void." The same rule
Is stated in Pol. Cont. side page 311; is recognized in the leading case from 1 P. Wms.,
supra; and the principle laid down in Clark,
Besides, such a construction
Cont. p. 447.
seems to be in harmony with the policy of
To one class of persons
the law in this state.
at least— corporations— contracts of this character are forbidden when they tend to lessen
in their respective
business
competition
(Const. 1877; Civ. Code, § 5800); and various
acts of the legislature seem to indicate such
However this may be, it is
a policy to exist.
rethat contracts In imreasonable
certain
straint of trade are contrary to public policy,
and void, because they tend to' Injure the
parties making them; diminish their means
of procuring livelihoods and a competency for
their families; tempt improvident persons, for
the sake of present gain, to deprive themselves of the power to make future acquisitions, and expose them to imposition and oppression;
tend to deprive the public of ths
and caservices of men in the employments
pacities in which they may be most usefUl^to
disthe community as well as to themselves;
courage industry and enterprise, and diminish
the products of Ingenuity and skill; prevent
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competition,
and enhance prices, and expose
Clark,
the public to all the evils of monopoly.
Cont. p. 446. Against evils like these, wise
laws protect Individuals and the public by
Alger v.
declaring all such contracts void.
Thacher, 19 Pick. (Mass.) 51.
Since the early
legislative history both of England and this
country, statutes have been of force looking
to the prevention of monopoly, and the interdiction of restraints upon the exercise of
business, trades, or professions; and in no instance has a contract which Imposed an unreasonable restraint upon the same, in the eye
of the Judiciary, been upheld; and the question of the reasonableness
of the restriction
is one of law for the court.
1 Whart. Cont.
i 433; Blsh. Cont § 517; Benj. Sales, § 527;
2 Pom. Eq. Jur. § 934; MaUan v. May, U
Mees. & W. 653; Wiley v. Baumgardner, 97
Ind. 66. In determining whether such restriction is reasonable, the court will look
alone to the time when the contract was entered into.
Bannie v. Irvine, 7 Man. & G.
Cook v. Johnson, 47 Conn. 175.
It Is,
however, satisfactorily established that,'^ a
matter of law, such a contract Is to be upheld
the restraint imposed is not unreasona-

ble, is founded on a raluable consideration,
and Is reasonably necessary to protect the interest of the party In whose favor
imposed, and does not unduly prejudice the InClark, Cont. p. 446. In
terests of the public.
some jurisdictions
Is held that a. contract in
restraint of trade which is unlimited as to
space is void on its face, and will not be enforced.
Id. p. 450, and authorities cited.
has been held that
On the other hand,
contract restraining the exercise of
trade or
throughout the kingdom or state
business
may be reasonable, and therefore valid. Eousillon V. Kousillon, 14 Ch. DIv. 351; Beal v.
Chase, 31 Mich. 490; Match Co. t. Eoeber,
In determining,
421.
however,
35 Hun,
whether such a contract Is reasonable, the
court wiU consider the nature and extent of
the trade or business, the situation of the
and
parties, and all the other circumstances;
even if the presumption to which we have before referred does not exist against the validity of such contracts, so as to require persons
seeking to enforce them to show that they
consideration,
were made upon
sufficient
and that the restrictions they impose are reasonable (Angler v. Webber, 92 Am. Dec!, note
on page 753), yet. In law, all such contracts
are void, if considered only in the abstract,
and without reference to the situation or objects of the parties, or other circumstances
under or with reference to which they were
made; and this, though the pecuniary consideration paid may have been sufficient to
support the contract in any other aspect, or
any ordinary contract for a legal purpose, or
may be sufficient in value to
even though
compensate the restraint imposed.
But
considered
with reference to the situation,
business, and objects of the parties, and in
the light of all the surrounding circumstances
with reference to which the contract was
made, the restraint contracted for appears to
have been for a just and honest purpose, for
the protection of the legitimate interests of
the party in whose favor
is imposed, reasonable as between them, and not specially
Injurious to the public, the restraint wiU be
held valid. The true test, therefore, of the
validity of such a contract, is whether
supported by a sufficient consideration,
am
whether the restraint is reasonable.
The plaintiff in error contends that the contract imder review is without sufficient consideration to support It, and that for this reason
void.
That there must be an actual
valuable consideration to support such
contract, and such consideration should be
shown on the face of the declaration or com
plaint, although the contract be under Beaij_
are propositions well established.
Bish. Cont.
126; Mete. Cont. p. 233;
Whart. Cont
434; Mitchel v. Reynolds,
P. Wms. 181;
Davis V. Mason,
Term R. 118; Hutton v.
Parker,
Dowl. 739; Pierce v. Fuller,
Mass. 223; Weller v. Hersee, 10 Hun, 431.
That the consideration must thus be shown
Ja generally said to be the only exception to
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as -written, subsequent codlflers, If not subwould, by change or
sequent legislatures,
more clearly have expressed a
amendment,
take It that the
But
different meaning.
words "contracts In general in restraint of
trade are void" (meaning that, generally, con-
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CONSTRUCTIVE
tbe rule that a contract nnder seal Imports
which the party will not be
a consideration
Mete. Gont g 233. And
permitted to deny.

in earlier times It was held that the considMitchel v. Reyeration must be adequate.
nolds, supra; Gale v. Reed, 8 East, 80; Young
T. Timmins, 1 Tyrw. 226. The courts, however, long since departed from this doctrine;
and it may now be taken as settled that, if
it will not be
there is a legal consideration,
inquired whether or not it is adequate, or,
in other words, equal in value to the restraint
See authorities cited in note
agreed upon.
to case of Angier v. Webber, 92 Am. Dec.
As was said by Tindal, O. J., in the
754.
case of Hitchcock v. Coker, 6 Adol. & E.
"It is enough that there Is actually a
438:
consideration for the bargain, and that such
consideration is a legal consideration, and of
Accordingly, in the case of
some value."
Pierce v. Fuller, 8 Mass. 223, one doUar was
held to be a sufficient consideration for a
covenant not to run a stagecoach between
given points, in opposition to the plaintiff.
The consideration upon which the defendant
Entered into the contraST-nnaer review as
expressed was the advantages ang~15enefltg"
that woul d flow to'liim by reason of th e "forftiatft'ii' "Of "siid 'lifffl an'g partnerstjlp^ti^y
"ne ss." TMs7 under the authorities cited, is
•
^sufficient legal conside ration, in__so_iar as~
'*'sucA TOntfacts are depmdent on a cgnsiderafl fo Te 'susjEaineST The" exact value of t he
" ^"
"c'onsicleratibn r^e'''c5u"rt ought noti"aiid,"' i n
"the nature
of t hing s, ca nn ot, undert eike to
measure.
There is nothing in the record of
the case which shows such gross inadequacy
of consideration
as to shock the conscience,
and amount in itself to evidence of fraud.
See Mete. Cont. p. 271.
The remaining objections urged against the
validity of the contract may all be passed
upon in considering the other question upon
which the validity of the contract depends,
namely. Is the restraint which it imposes reasonable?
While public policy forbids any
agreemMit which unreasonably restrains a
person from exercising his trade or business,
it is equally true that public policy also requires that the freedom of persons to enter
into contracts shall not be lightly interfered
with. Clark, Cont. p. 447. The contract under consideration
imposed
a restraint unlimited as to time, but limited as to space.
We are aware that it has been repeatedly
held that, where the restraint is otherwise
reasonable, the circumstances that it is indefinite as to time will not affect its validity
(1 Whart. Cont § 432; Mete. Cont. p. 232; BenJ.
Sales, i 525; Hitchcock v. Coker, 6 Adol. &
B. 438; Pemberton v. Vaughan, 10 Q. B.
87; Catt v. Tourle, 4 Ch. App. 654; Cook
v. Johnson, 47 Conn. 175; Bowser v. Bliss,
7 Blackf. 344); and that our court, In more
than one case, which will be presently referred to, held the same doctrine.
Nevertheless,
if the test of the validity of the contract is,
as we have shown It to be, that It must be
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founded on a yaluable consideration, and that
the restraint Imposed must be reasonable, and
such as la reasonably necessary to protect
the interest of the party In whose favor It is
imposed, and at the same time not unduly
prejudice the interest of the public, it seems
to us that the question of time in the restriction imposed cannot be arbitrarily said
to have no effect on the validity of a contract
which, being reasonable in all other respects
except in point of time, is, from the circumstances, unreasonable and oppressive as to
the latter. See Mandeville v. Harman (N. J.
Ch.) 7 Atl. 37; Keeler v. Taylor, 53 Pa. St.
469.
In the case of Hitchcock v. Coker,
supra, Lord Denman, construing a contract
which imposed a restraint on one who, having entered the service of the plaintiff (who
was a druggist), agreed that he would not at
any time after leaving such service engage in
the business of a druggist In that town, said:
"It is not limited to such time as the plaintiff
should carry on business in Taunton, nor to
any given number of years, nor even to the
life of the plaintiff; but it attaches to the
defendant as long as he lives, although the
plaintiff may have left Taunton, or parted
with his business, or be dead;" and he accordingly held the restraint to be unreasonable and oppressive.
That case was reversed on writ of error, but the point of
reversal was that a restriction so extensive
in point of time was necessary for the protection of the promisee in the enjoyment of
the good will of his trade; and, as we understand the principle ruled in that case, a restriction so extensive is reasonable, and not oppressive, when it prevents the destruction of
a property right or interest or the good will
of a trade or business.
See review of the
case in Clark, Cont. pp. 455, 456.
The contrary of this doctrine, however, is directly
held in French v. Parker, 16 R. L 219, 14

Atl.

870.

With conflicting authorities as to the application of the rules for testing the validity

of contracts in partial restraint of trade, upon which all agree, we think a clear distinction must be taken between the class of
cases binding one who has sold out a mercantile or other kind of business, and the
good will therewith connected, not to again
engage in that business within a given territory, and that class of cases binding one
to desist from the practice of a learned profession.
can readily perceive that a successor of a merchant, broker, or shopkeeper
might reasonably expect to retain the former
patronage of the place of business, but fully
concur with the views expressed by the
court In the case of Mandeville v. Harman,
supra, that professional skill, experience,
and reputation are things which cannot be
They constitute part of the
bought or sold.
Individuality of the particular person, and
die with him. In that case the court said:
"There can be no doubt, I think, that If the
complainant was the most distinguished phy-

I
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sldan of the city of Newark, and had by far
the most lucrative practice in that city, and
he should be so unfortunate as to die next
month or next year, it would be impossible
for his personal representative to sell his
good will or practice, as a thing of property
distinct from the office which he had occupied prior to his death, for any prjce; and
I think it is equally obvious that, if it were
sold in connection with his office, the only
possible value which could be ascribed to it
would be the slight possibility that some of
the persons who had been his patients might,
when they needed the services of a physician, go or send there for the next occupant
of the office. The practice of a physician is
a thing so purely personal, depending so
absolutely on the confidence reposed In his
personal skill and ability, that, when he
ceases to exist, it necessarily ceases also,
and after his death can have neither an intrinsic nor a market value. And, if the complainant should make sale of his practice in
his lifetime, it is manifest all the purchaser
could possibly get would be Immunity from
competition with him, and, perhaps, his implied approval that the purchaser was fit to
be his successor;
but it would be impossible
for him to transfer his professional skill and
ability to his successor, or to induce anybody
to believe that he had."
So far as we have been able to examine,
the cases which have ruled that, if the restraint is reasonably limited as to space, the
fact that it is unlimited as to time will not
render the agreement void, were cases in
which some business or property, or property right, either of goods or good will, had
been sold, and the restriction as to unlimited
time was not considered unreasonable, because it afCected property rights.
Our own
court has considered a number of cases involving contracts in restraint of trade, and
in some of them held that restraints unlimited in point of time did not render the con^tracts voi d; but in ever y one o f such cases,
aa_f ar as''Wti''li S.vejfigasiB I37^'lS^5ff5ri!rJ fltgresF^as
tnval^e drThe" first la tliat of
tkolmes V. Ma,rtin, 10 Ga. 503.
In that case
Holmes conveyed to Martin a house and lot
in the town of Lawrenceville, with this restriction in the deed: "That said house and
lot shall not be occupied by the said Martin
or his assignees as a public tavern or hotel,
which right is reserved In said property by
Holmes."
In that case the court held this
contract to be good, and that contracts in
partial restraint of trade only may be supported, provided the restraint be reasonable,
and the contract founded on a consideration.
In the case of Mell v. Mooney, 30 Ga. 413,
no question arose which called for a ruling
of the validity of contracts in restraint of
trade, the points in the case relating alone
to pleading.
In the case of Jenkins v. Temples, 39 Ga. 655, it appeared
that Jenkins
had bought of Temples an entire stock of
groceries
and confectioneries
at very high
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prices, and Temples had agreed that he
would use all of his influence for Jenkins
with his former customers, and bound himself not to deal in any of said articles at
Spring Place until January, 1869.
Temples
violated the agreement.
The court below
held the contract to be void, and this court
ruled, reversing the judge below, that a
party might legally bind himself for a valuable consideration not to conduct a particular trade or business in a particular place
for a reasonable and definite period of time.
'-m the case of Spier v. LamDam, 45 Ui."!iiy,'
Lambdin sold to Spier an unexpired lease
of the Barnesville Academy, with the consent of the trustees, for the consideration of
$475, representing that he wished to abandon school teaching, and would use his influence for Spier's benefit.
The contract v^a
held to be good and enforceable.
In the
case of EUis v. Jones, 56 Ga. 504, Ellis &
Palmer had purchased a stock of merchandise, consisting of dry goods, groceries, etc.,
from Jones & Co., and the store house containing the same, together with their custom and good will. Jones & Co. having recommenced business in the same place, Ellis
& Palmer filed a bill to enjoin such action.
The injunction was refused. It does not
satisfactorily appear In the case that Jones
& Co. covenanted not to engage in the same
business. In the case of Goodman v. Henderson, 58 Ga. 567, the suit was upon a writ
ten agreement, whereby Goodman, in consideration of $100 a month for two years,
and a further money consideration, agreed
to retire from the business of purchasing
green hides, sheep skins, etc., in the Savannah market forever, and that he would use
his influence in favor of the purchaser, and
sold to him the good will of the business.
This court held in that case that the limit
as to time made no difference if the contract was limited as to space.
In the case
of Brewer v. Lamar, 69 Ga. 656, there was
an agreement to sell a certain proprietary
medicine, and the seller agreed never to use
or permit his name to be used on any preparation for the same class of complaints
for which this medicine was made, and
agreed also to surrender his trade-mark, and
give to the purchasers the exclusive right to
sell and manufacture the same under the
old name.
The consideration of the purchase was $275.
The court held that the
contract was in partial restraint of trade,
and could be enforced. In the case of Newman V. Wolfson, 69 Ga. 764, Newman sold
to Wolfson a stock of goods, etc., together
with the good will of the business, for $1,466,
and covenanted not to engage in a like business In that city for a period of five years.
The court in this case held that the contract
was not unreasonable. In the case of Swanson V. Kirby, 98 Ga. 586, 26 S. B. 71, this
court held that where one has sold out a
given business, and contracted not to again
carry on the same In a particular locality,
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though unlimited as to time, such a contract,
heing reasonable and proper when limited
as to place, and In other respects, was valid.
In this case the consideration paid was
and the property purchased was a
$1,500,
In the American Ticliet Brokmembership
ers' Association, a burglar-proof safe, desli,
typewriter, and other office fixtures. The
covenant was not to open a ticket office in
the city of Atlanta without the consent of
Kirby. In that case the court held that
while contrac ts in total restraint of faa de.

wefrSI SrwEere tSeres traint was^Eg^tiaLJfeaion^S..anafoim3e3~tip^-«'^odcon;
lion, the conSacf wduld~tJ6~e5rofced.
'it

has never been decided In this state that
between professional men (where
no property rights were involved in the contract which imposed the restriction) so extensive in duration as that under consideration In the present case is valid. As was
said by the court in the case of Mandeville
V. Harman, supra: "It is one of the natural
rights of every citizen of this state to use

' -a covenant

his skJU and labor in any useful employment, not only to get food, raiment, and
and
shelter, but to acquire property;
think it may be regarded as very certain
that the courts will never deprive any one
of this right, or even abridge it, except in
obedience to the sternest demands of jus-

I

tice."

We test this contract by the rules before
referred to, and find it supported by a legal
Being limited as to space,
consideration.
although unlimited as to time, we find that
it may properly be classed among contracts
in partial restraint of trade.
When we seek
its terms to ascertain whether It is reasonable, made to protect the promisee, and not
■oppressive on the promisor, we find that no
a,nd no
money was paid by the promisee,
property sold by the promisor. We find
that the promisor, by the nature of the contract, must have rendered
for all
service
the benefits he received.
We find that, under the terms of this contract, if the promisee, the defendant in error, should remove
from the town of Oliver, from the state of
Georgia;
If he should become permanently
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by disease, from continuing
Incai>acitated,
the practice of medicine;
If he should die,—
the promisor, in any event, would not be at

liberty to practice his profession In Oliver,
nor within 15 miles radius of that town. No
matter what the changed conditions might
be. It was so nominated In the bond that he
should not exercise his calling within the
territory prescribed. It must be clear, therefore, that the restrictions imposed upon the
promisor In this contract were larger than
were necessary for the protection of the
promisee.
Full protection would have been
afforded to the latter if the time in which
the restraint should apply had been limited
to the life of the defendant in error, or to
the time In which he was engaged In the
practice of his profession in the county of
Screven.
Had this contract been so limited.
It Is obvious from the view which we take
of the law that it should be upheld and
But, when the term^
would be enforced.
of the contract prohibit one party from at
any time in the future practicing his profession at a given place, without regard to
the fact that the other party should not be
engaged in the competitive business, without
regard to the fact that he may have removed
from the county and state In which such
territory was located, without regard to the
fact of the inability of the party, from age
or physical infirmity, to continue his practice, it would seem to be unreasonable,— Jt
not necessary for the protection of the party
In whose favor the restraint was imposed,
oppressive to the party restrained, and opposed to the Interests of the public; and,
such being the case, the contract cannot be
enforced.
If it be said that It would be
the right of the plaintiff In error, under
any of the circumstances we have mentioned, to pray for a modification or rescission of
such contract, the reply is that we are not
dealing with such question. We are to construe it as It Is written, and, so construing
It, we hold it to be void a nd of no binding
fnr^A an/l W pct
lie .lud^meni: of the Vourl
All the justices
TelowmustBe reversed.
concurring, except COBB, J., absent for
providential cause.
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Court of Appeals of New York. Not. 12, 1878.
Appeal from order of the general term of
the supreme court in the Third judicial department, reversing a judgment entered upon
the report of a referee.
Plaintiff made a claim against the estate of
Latham Cornell, of whose will defendants
were the executors, for interest upon a promThis
issory note executed by the deceased.
claim was rejected, and was referred by stipulation.
The facts, as stated by the referee, are in
substance as follows:
Latham Cornell, the deceased, was the
grandfather of Latham C. Strong. He was
possessed of large property, consisting of real
estate and of personal property Invested in
stocks, bonds and other securities. He died
in 1876 at Uie age of ninety-five. For four
years prior to his death he was partially
blind.
From July, 1871, until the time of
his death, his grandson at his request attended to his affairs, writing his letters, looking after his banking business and his rents,
making out his bills, cutting off his coupons,
reading to him, and on occasions going away
In
from home to transact other business.
July, 1871, Cornell gave to Strong a deed of
two adjoining houses in the city of Troy,
valued at about $32,000, in one of which
houses the grandfather lived until the time
of his death.
The grandson moved into the
adjoining house in the spring of 1872, and
resided there until after his grandfather's
During the time that the two thus
death.
lived in adjoining residences, they were in
daily conference upon business matters of the
old gentleman, in the house occupied by the
grandson.
The grandson with his family
consisting of five persons, during all this time
lived at the sole expense of the grandfather,
and claims to have received, in addition to
the note in suit, as gifts from his grandfather, $30,000 in government bonds and the
assignment of a mortgage for about $1,700.
At what particular time it is claimed these
Mr. Corgifts were made Is not in evidence.
nell made his will in 1871, providing a legacy
of $15,000 for Mr. Strong. In the fall of
1872, Mr. Strong expressed a desire to go into business for himself and to be independent
of his grandfather, and actually was In negotiation with different persons in Troy and
New York with a view of forming business
Mr. Cornell became uneasy at
associations.
the prospect of losing the services of his
grandson and caused him to be written for
to come home.
Mr. Strong came back to
Troy, and bis grandfather said to him then,
as he had previously said, that he wanted
him to give up his ideas of leaving and to
devote his whole time to the business of his
grandfather.
Mr. Cornell further said that
be had no one else to look after his business,
and frequently said that there was money

for all of them. Mr. Strong Immediately abandoned his business projects and
devoted his whole time and attention to his
grandfather's business, until the death of the
latter. After this Mr. Cornell sent for his
legal advisers and proposed to alter his will
so as to make provision to compensate bis
grandson for having devoted himself to his
business.
What provision was intended is
not disclosed by the evidence.
The lawyers
advised that his will be left unaltered, and
that he take some other way of compensating his grandson. Mr. Cornell gave to Mr.
Strong the note in question.
It is as follows:
Troy, April 1, 1873. Five years
"$20,000.
after date I promise to pay Latham L. C.
Strong, or order, $20,000, for value received,
with interest yearly. L. Cornell."
The note was on a printed form, the name
of the payee being printed "Latham Cornell"
The note was filled up in the handwriting of
the maker, but in striking out with his pen
the name of the payee he left the word
"Latham" and afterwards interlined the full
name, "L. C. Strong."
Annexed to the note
was a stub with some printed forms, on
which Mr. Cornell wrote: "Troy, April 1st,
1873, L. C. Strong, $20,000 at five years, to
make the amount the same as Chas. W.
Cornell." The stub was on the note when it
was delivered to the payee, but was torn off
by him before it was transferred to the plaintiff; and there is no evidence that the plaintiff ever knew of the existence of the stub.
The stub and note were taken from a blank
book which belonged to decedent.
No payment of interest was made upon the note
during the lifetime of the maker.
The referee found that the note was given for a
valuable consideration. Mr. Strong sold the
taking his
note to the plaintiff for $19,000,
note, payable in one year after date. What
that date was has not been disclosed.
Mr.
Strong testified at the trial that he still held
the note. Mr. Strong was one of the executors.
Further facts are stated In the opinion.
enough

Irving Browne, for appellant
for respondents.

John Thomp-

son,

HAND, J. The counsel for respondents
suggested at the close of his argument before us that there was no evidence of a delivery of the note to Strong, the payee, and
the finding of delivery by the referee was
entirely unsupported. He does not however
make this a point in his printed brief, and
did not present it strenuously or with any

emphasis in his oral remarks.
It Is true that the evidence In this respect
Ordinarily the
was not very satisfactory.
possession and production of the note by the
payee will raise a presumption of delivery
to him. But this presumption must be very
much weakened when the possession is
shown not to precede the possession of all
the maker's papers and effects by the payee
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as executor, when the note appears to have
heen all in the handwriting
of the maker
and to have been taken with a stub attached,
also in his handwriting,
from a bank book
belonging to him, and when installments of
interest falling due in the maker's life-time
were not paid and although years elapsed
after they so became due before his death
there is no proof of any demand of them by
the payee or recognition of liability by the
am not prepared to say however
deceased.
that these circumstances absolutely destroy
the presumption from possession and production of the instrument. While some evidence
on the part of the plaintiff, showing that the
note had been delivered to Strong in his

I

grandfather's life-time, or at least negativing the idea that Strong found it in the bankbook or among the papers of the deceased
when he took possession of them as executor,
could probably have been easily produced if
consistent with the fact, yet we cannot hold
its absence conclusive against the plaintiff
upon this point, upon the record as it stands.
No motion for judgment or to dismiss was
made on this ground by the respondents although the trial was in other respects treated
by the counsel on both sides as one before a
referee appointed in the ordinary way to
hear and determine and direct judgment as
in an action, and we cannot say but that if
the plaintiff had been notified of such an objection, the evidence would have been supplied. The finding of the delivery by the
referee was not even excepted to, although
there were exceptions to the finding of consideration.
Under these circumstances we
must, I think, assume an acquiescence in the
truth of the finding by the respondents for
reasons known to them, and which if disclosed would probably be entirely satisfactory.

The majority of the general term put their

I

reversal of the judgment upon the ground
that it conclusively appeared from the stub
attached tliat the note was intended as a
gift and was without consideration. In this
I am unable to concur.
The referee's finding that the note was delivered not as a gift but for a valuable consideration has some evidence to support it, in
the proof of the services rendered by Strong
to the deceased, and his abandonment of a
profession at the request of the deceased, in
the intention- expressed by the latter to make
some compensation
for those services, and
the conversation
had with his counsel not
very long before the date of this note, in
which he was dissuaded
from making this
compensation by will and advised to do it
whUe alive, to which he assented.
What appears upon the stub is not in my opinion
conclusive against this result.
There is perhaps difficulty in giving any
entirely
satisfactory construction to this
memorandum made by the deceased; but the
interpretation
of the general term seems to
■my mind inconsistent with the known facts
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of the

Strong certainly had had and
case.
the deceased knew that he had had property
of the value of $32,000 given him before the
date of this note, and perhaps $30,000 more
In bonds. The $20,000 note could not have
been therefore as the general term supposes,
a gift to make him equal in gifts with his
cousin Charles, to whom only $20,000 had
been given in all.
But not only do the circumstances show
that the memorandum could not mean that
this gift of the $20,000 to Strong would
make him equal in gifts to Charles, but the
memorandum itself does not say so. Its
language is "to make the amount the same
as Chas. W. Cornell." While, as has already been said, there is probably insuperable difficulty in discovering precisely all
that the deceased meant by this expression,
its intrinsic sense is merely that the amount
of this note, $20,000, is so fixed to make it
the same as an amount possessed in some
way by Charles, and this is consistent with
both amounts being gifts, or the one being
fixed upon in the testator's mind as a fair compensation for Strong's services and at the
same time equal to an amount he had given
or intended to give to Charles. On the whole
was a piece of
think this memorandum
evidence to be submitted with the other evidence to be considered by the referee on the
question of fact. His decision upon all this
evidence cannot be disturbed by this court.
The same may be said of the proof of
large gifts to Strong either all before, or
some before and some after the date of the

I

note.

The reversal by the general term Is not
stated to be upon the facts, and on the argument it was conceded by the counsel for the
respondents to be upon the law merely.
It
may be that a finding upon aU the evidence
that the note was without consideration and
a gift would not be disturbed, and would be
held by us as not unauthorized by the evidence. On the other hand, we cannot accede
to the proposition that a finding to the contrary, such as has been made by the referee
here, must by reason of the contents of this
stub or other testimony be reversed as erin law.
follows that except as bearing upon unand the relations of parties
due influence,
hereafter considered, the inadequacy of the
services or the extravagance of the compensation are not material. That was a matter
purely of agreement between Strong and the
deceased, and with which the court will not
ordinary
circumstances.
under
Interfere
Earl V. Peck, 64 N. Y. 597; Worth v. Case,
42 N. Y. 362; Johnson v. Titus, 2 Hill, 606.
Although the consideration of a promissory
note is always open to investigation between
the original parties (and we agree with the
court below that the plaintiff here has no
better position than Strong himself), yet as
pointed out by the chief judge in Earl v.
Pock, supra, mere inadequacy in value of the
roneous

It
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thing bought or paid for is never Intended
by the legal expression, "want or failure of
consideration." This only covers either total
worthlessness to all parties, or subsequent
destruction, partial or complete.
Assuming then, as
think vsre must, that
there was no error as matter of law in the
finding of the referee that this note wa s
that
sfiven for a valuable co nsideration, and
the adequacy of that ctmsiaeraiion is something with which we have no concern If the
parties dealt on equal terms, the only point
remaining to consider Is the relations existing between the deceased and Strong at the
date of the note.
It Is Insisted strenuously by the learned
that these were
counsel for the respendents
such as to call for the application of the doctrine of constructive fraud, and threw upon
the plaintiff the burden of proving not only
that the deceased fully understood the act,
but that he was not induced to it by any undue influence of Strong, and that the latter
took no unfair advantage of his superior Influence or knowledge.
The court below were hardly correct In the
suggestion
that the plaintiff conceded this
burden to be upon himself, and for that reason, instead of resting upon the statement of
consideration in the note, gave evidence in
opening his case of an actual consideration;
for this may have been done to show In the
first instance that the note was not a gift
and hence void under the law applicable to
gifts. Indeed It appears from the findings
and refusals to find, and the opinion of the
referee, that such was not the theory upon
which the action was tried or decided.
We return then to the question whether
this case was one of constructive fraud. It
may be stated as universally true that fraud
vitiates all contracts, but ^h a fr^nprai thim
It Is not presum e d but muat~~b e
""the party seekmg t6 r elieve himself frnni ^.ti
(flg^atlogTTnr-tMsrtrpSSii^- WhSSvef, however, the relaHorfe" between the contracting
\ parties appear to be of such a character as
they do not deal on
J to render it certain that
on the one
f terms of equality, but that either
side from superior knowledge of the matter'
! derived from a fiduciary relation, or from
overmastering influence, or on the other from
I
weakness, dependence or trust justifiably rein a transaction is
posed, unfair advantage
rendered probable, there the burden Is shifted. the transactio n is presujiedTg'*^ and It
is incumbent upoiii tWstronger party to show
affirmatively that no deception was practiced,
no undue inflaence was used, and that all
was fair, open, voluntary and well understood. This doctrine is well settled.
Hunt,
J., Nesbit V. Lockman, 34 N. Y. 167; Story,
Bq. Jur. § 311; Sears v. Shafer, 6 N. Y. 268;
Huguenln v. Basely, 13 Ves. 105, 14 Ves.
273, and 15 Ves. 180; Wright v. Proud, 13
Ves. 138; Harris v. Tremenheere, 15 Ves. 40;
Edwards v. Myrick, 2 Hare, 60; Hunter v.
Atkins, 3 Mylne & K. 113. And this is

I

I
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think the extent to which the well-considered cases go, and is the scope of "constructive
fraud."
The principle referred to. It must be remembered,
is distinct from that absolutely
forbidding a purchase by a trustee or agent
for his own benefit of the subject of a trust,
and charging it when so purchased with the
trust. That amounts to an incapacity in the
fiduciary to purchase of himself. He cannot
act for himself at all, however fairly or innocently, in any dealing as to which he has
duties as trustee or agent The reason of
this rule Is subjective. It removes from the
trustee,
with the power, all temptation to
commit any breach of trust for his own benefit. But the principle with which we are
now concerned does not absolutely forbid the
dealing, but It presumes It unfair and fraudulent unless the contrary is affirmatively
shown.
This doctrine, as has been said, is well
settled, but there is often great difficulty in
applying It to particular cases.
The law presumes In the case of guardian
and ward, trustee and cestui que trust, attorney and client, and perhaps physician
and patient, from the relation of the parties
itself, that their situation is unequal and of
the character I have defined; and that relation appearing itself throws the burden upon
the trustee, guardian or attorney of showing
the fairness of his dealings.
But while the doctrine is without doubt to
be extended to many other relations of trust,
confidence or inequality, the trust and confidence, or the superiority on one side and
weakness on the other, must be proved in
each of these cases; the law does not presume them from the fact for Instance that
one party is a grandfather and old, and the
other a grandson and young, or that one is
an employer and the other an employe.
The question as to parties so situated is a
question of fact dependent upon the circumstances In each case. There is no presumption of Inequality either way from these relations merely.
In the present case It cannot be said that
the fact that the deceased employed Strong
as his clerk to read and answer his letters
and cut off his coupons, and make out his
bills, or as his bailiff to collect his rents, or
that at this time he was old and of defective
vision, or that Strong lived near htm and
was his grandson, taken separately or together raise a conclusive presumption of law
that their situation was unequal, and that
dealings between them as to compensation
for these services were between a stronger
and a weaker party, a fiduciary In hac re
and the party reposing confidence.
These
relations as a matter of fact may have led
to or been consistent with controlling Influence on the part of the grandson, or childish
weakness and confidence on the part of the
grandfather, but this was to be shown, and
Is not necessarily derivable or presumable
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stratagems or "speck of Imposition" on the
part of Strong as to this note.
We are not permitted to supply these findings even if we thought them proper for the
referee to make, nor can we sustain a reversal of the original Judgment upon facts
not found and not necessarily inferable from
uncontradicted evidence in the case, the general t«rm not having in any way interfered
with the findings of the referee.
On the whole therefore we reach the conclusion that there was no good reason for
disturbing
the judgment of the referee.
This large claim upon the estate of the deceased Is not so clearly justified and explained in the evidence as we could have wished,
and the circumstances are such as to compgl
this court to look upon the case. If not with
suspicion, certainly with anxiety, yet after
careful examination we can find no material
error in the original decision.
The order granting a new trial must be
reversed and judgment for plaintiff affirmed,
with costs.

;')

ftom the relations themselves, as In the case
of trustee, attorney or guardian.
Prom these relations and the large gifts
to Strong, and
shown from the deceased
from the extravagant amoimt of the compensation In the note, it is very possible the
referee might have found as a fact the existence of weakness on the one side, or undue strength on the other, which rendered
applicable the doctrine of constructive fraud,
and threw upon the plaintiff the burden of
disproving such fraud. These circumstances
may have well been of a character, If not
sufScient to shift the presumption, at least
to authorize a setting aside of a contract
without any decisive proof of fraud, but upon the slightest proof that advantage was
taken of the relation, or of the use of "any
arts or stratagems or any undue means or
the least speck of imposition." Whelan v.
Whelan, 3 Cow. 538, Liord Eldon, L. C; Harris V. Tremenheere, 15 Ves. 40, Lord Brougham; Hunter v. Atkins, 3 Mylne & K. 135.
But the referee not only has' not found as
fact any inequality in the situation of the
deceased and Strong, but refused to find as
a matter of law its existence, and there Is
really no evidence whatever of any arts or
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concur, except MILLBR
absent
Judgment accordingly.

All

JJ.,

^,

and

EARL,
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U. S. 506.)
Conrt of the United States.
(94

Sapreme

Oct.,

1876.

Appeal from the circuit court of the United
for the Eastern district of Michigan.
Xbe facts are stated in the opinion of the
'
court
States

Alfied Bussell, for appellant. A. B. Maynard, contra.
Mr. Justice

FIELD

dell-vered the opinion of

the court.

This is

a suit brought by the heir at law of
Genevieve Thibault, late of Detroit,
Mich., to cancel a conveyance of land alleged
to have been obtained from her a few weeks
before her death, when, from her condition,
she was incapable of understanding the na^
ture and effect of the transaction.
The deceased died at Detroit on the 4th of
February, 1S64, intestate, leaving the complainant her sole surviving heir at law. For
many years previous to her death, and until
the execution of the conveyance
to the defendant, she was seised in fee of the land in
controversy, situated in that city, which she
occupied
as a homestead.
In November,
1863, the defendant obtained from her a conveyance of this property.
A copy of the conveyance is set forth in the bill.
It contains
covenants of seisin and warranty by this grantor, and immediately
following them an
agreement by the defendant to pay her $250
upon the delivery of the instrument; an annuity of $500; all her physician's bills during
her life; the taxes on the property for that
year, and all subsequent taxes during her
life; also, that she should have the use and
occupation of the house until the spring of
1864, or that he would pay the rent of such
other house as she might occupy until then.
The property was then worth, according to
the testimony in the case, between $6,000
and $8,000.
The deceased was at that time
between sixty and seventy years of age, and
was confined to her house by sickness, fi'om
which she never recovered.
She lived alone,
in a state of great degradation, and was without regular attendance In her sickness. There
were no persons present with her at the execution of the conveyance, except the defendant, his agent, and his attorney. The $250
stipulated were paid, but no other payment
was ever made to her; she died a few weeks
afterwards.
As grounds for cancelling this conveyance,
the complainant alleges that the deceased,
during the last few years of her life, was
afUicted with lunacy or chronic insanity, and
was so infirm as to be incapable of transacting any business of importance; that her
last sickness aggravated her insanity, greatly
weakened her mental faculties, and still more
disqualified her for business; that the defendant and his agent knew of her inflrmity,
and that there was no reasonable prospect of
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her recovery from her sickness, or of her long
surviving, when the conveyance was taken;
that she did not understand the nature of the
Instrument; and that it was obtained for an
insignificant consideration, and in a clandestine manner, without her having any independent advice.

These allegations the defendant controverts,
and avers that the conveyance was taken
upon a proposition of the deceased; that at
the date of its execution she was in the full
possession
of her mental faculties, appreciated the value of the property, and was capable of contracting with reference to it, and of
selling or otherwise dealing with it; that
since her death he has occupied the premises,
and made permanent improvements
to the
value of $7,000; and that the complainant
never gave him notice of any claim to the
property until the commencement of this suit
The court below dismissed the bUl, whereupon the complainant appealed
here. The| ^
question presented
for determination
is, <
whether the deceased, at the time she execut- (
ed the conveyance in question, possessed sufficient intelligence to understand fully the nature and effect of the transaction; and. If so,
whether the conveyance was executed und^
such circumstances as that it ought to be upheld, or as would justify the interference of
equity for Its cancellation.
Numerous witnesses were examined in the
case, and a large amount of testimony was
taken. This testimony has been carefully analyzed by the defendant's counsel; and it
must be admitted that the facts detailed by
any one witness with reference to the condition of the deceased previous to her last illand apart from
ness, considered separately
the statements of the others, do not show incapacity to transact business on her part, nor
establish insanity, either continued or temporary. And yet, when all the facts stated by
the different witnesses are taken together,
one is led irresistibly by their combined effect
to the conclusion, Uiat, If the deceased was
not afflicted with insanity for some years before her death, her mind wandered so near
the line which divides, sanity from insanity
as to render any important business trajisactlon with her of doubtful propriety, and to
justify a careful scrutiny into Its fairness.
Thus, some of the witnesses speak of the
deceased as having low and filthy habits; of
her being so Imperfectly dad as at times to
expose immodestly' portions of her person;
of her eating with her fingers, and having
vermin on her body.
Some of them testify
to her believing in dreams, and her imagining
she could see ghosts and spirits around her
room, and her claiming to talk with tBwja;
to her being incoherent in her conve^sation^^
passing suddenly and without cause from one
subject to another; to her using vulgar and
profane language; to her making Immodest
gestures; to her talking strangely, and making singular motions and gestures In her
neighbors' houses and in the streets.
Other

CXDXSTRUCTIVB
witnesses testify to further peculiarities of
life, manner, and conduct; but none of the
mentioned,
considered singly,
peculiarities

veyance.

I

It is not necessary, in order to secure the
aid of equity, to prove that the deceased was
at the time insane, or in such a state of
mental imbecility as to render her entirely incapable of executing a valid deed. It is suf-"
flcient to show that, from her sickness and infirmities, she was at the time in a condition
of great mental weakness, and that there was ]
gross Inadequacy of consideration for the con'
veyance.
From these circumstances, imposltion or undue Influence wUl be inferred. In
the case of Harding v. Wheaton, 2 Mason, 378,
Fed. Cas. No. 6,051, a conveyance executed by
one to his son-in-law, for a nominal consideration, and upon a verbal arrangement that
it should be considered as a trust for the maintenance of the grantor, and after his death
for the benefit of his heirs, was, after his
death, set aside, except as security for actual
advances and charges, upon application of his
heirs, on the ground that It was obtained from
him when his mind was enfeebled by age and
other causes. "TjiYtrpm e weakng
-Tnatirfl Story, in deciding th e case, will raise
T^,.o.
— -* «-«.«<.o.o,.,t
ne cessary presumption of imposialmost
an -■■
tion. eveh'''w5Sirtr'gt6ps"^flgh of legal incapaoity; and though a contract, in the ordinary
course of things, reasonably made with such a
person, might be admitted to stand, yet if it
should appear to be of such a nature as that
such a person could not be capable of measuring its extent or Importance, its reasonableness or Its value, fully and fairly, it cannot be
that the law is so much at variance with common sense as to uphold it." The case subsequently came before this court; and, in de-
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with no one else about the purchase.
With
him and with his attorney he went to the
house of the deceased, and there witnessed
the miserable condition in which she lived,
and he states that he wondered how anybody
could live in such a place, and that he told
Dolsen to get her a bed and some clothing.
Dolsen had previously Informed him that she
would not sell the property; yet he took a
conveyance from her at a consideration
which, imder the circumstances,
with a certainty almost of her speedy decease, was an
insignificant one compared with the value
of the property.
In view of the circumstances stated, we are\
not satisfied that the deceased was, at the
time she executed the conveyance, capable of
comprehending fully the nature and effect of
the transaction. She was in a state of physical prostration; and from that cause, and
her previous infirmities, aggravated by her
sickness, her intellect was greatly enfeebled;
and, if not disqualified, she was unfitted to
attend to business of such "importance as the
disposition of her entire property, and the
securing of an annuity for life. Certain it is,
that, in negotiating for the disposition of the
property, she stood, in her sickness and infirmities, on no terms of equality with the defendant, who, with his attorney and agent,
met her alone in her hovel to obtain the con-

show a want of capacity to transact business.
wlU readily occur to every one
Instances
where some of them have been exhibited by
good judgment in the
persons possessing
and disposition of property.
management
But when all the peculiarities mentioned, of
life, conduct, and language, are found In the
same person, they create a strong impression
that his mind is not entirely sound; and all
transactions relating to tils property will be

narrowly scanned by a court of equity, whenever brought under its cognizance.
The condition of the deceased was not ImThe testiproved during her last sickness.
mony of her attending physician leads to the
conclusion that her mental infirmities were
aggravated by it. He states that he had studled her disease, and for many years had considered her partially Insane, and that in his
opinion she was not competent in November,
1863, during her last sickness, to understand
like the instrument executed.
a document
The physician also testifies that during this
month he informed one Dolsen, who had inquired of the condition and health of the deceased, and had stated that efforts had been
made to purchase her property, that in his
opinion she could not survive her sickness,
and that she was not in a condition to make
any sale of the property "in a right way."
This Dolsen had at one time owned and
managed a tannery adjoining the home of
the deceased, which he sold to the defendant.
After the sale, he carried on the business,^*the defendan t's agent . Through him the transof the property was
'action~T(5FTBe°purchase
conducted. The deceased understood English
Imperfectly, and Dolsen undertook to explain
to her, in French, the contents of the paper
she executed.
Some attempt is made to show
that he acted as her agent; but this Is evidently an afterthought. He was in the employment of the defendant, had charge of his
business, and had often talked with him
about securing the property; and in his interest he acted throughout. If the deceased
was not In a condition to dispose of the property, she was not in a condition to appoint an
agent for that purpose.
The defendant himself states that be had
seen the deceased for years, and knew that
she was eccentric, queer, and penurious. It
Is hardly credible that, during those years,
carrying on business within a few yards
her house, he had not heard that her mind
was unsettled;
or, at least, had not inferred
that Buch was the fact, from what he saw of
her conduct.
Be that as It ma v- Dnlijpn's.
knowledgg_was hl3_] ^owledg e; and, when he
"TilSvelHntedToTISy" the^ annuity, some inquiry
must have been had as to the probable duration of the payments. Such covenants are
not often made without inquiries of that nature; and to Dolsen he must have looked for
Information, for he states that he conversed
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elding It, Mr. Chief Justice Marshall, speaking of this, and. It would seem, of other deeds
by the deceased, said: "If these
executed
deeds were obtained by the exercise of undue
Influence over a man whose mind had ceased
to be the safe guide of his actions, it is against
conscience for him who has obtained them to
derive any advantage from them. It Is the
peculiar province of a court of conscience to
set them aside. That a court of equity will
interpose in such a case is among Its bestHarding v. Handy, 11
settled principles."
Wheat. 125.
The same doctrine is announced in adjudged
cases, almost without number; and it may be
stated as settled law, that w hene ver there is.
g reat wealine ss of mind'Tn^"iS^rson'"ex'e cut!ng^
"g'feoavevMee ui: ikm,'TiTimg'rimr^^sr^i^
''^^?i^iM!mm S^-J:?^^ '^^°^
amoiib^^
con"■■~W'MsoIme^^'quaIIS^'Botf,'"9BH^ffie

fhet tifpaaSct
rd~Bet:"the CM ivpjpiff^a'fti'p'"'°"X"Tifl
li case comes directly witfiln this principle.
In the recent case of Kempson v. Ashbee, 10
Ch. Gas. 15, decided in the court of appeal in
chancery in England, two bonds executed by
a young woman, living at the time with her
mother and step-father,— one, at the age of
twenty-one,
as surety for her step-father's
debt, and the other, at the age of twenty-nine,
to secure the amount of a judgment recovered
on the first bond,— were set aside as against
her, on the ground that she had acted in th*
transaction without independent advice; one
of the justices observing that the court had
endeavored to prevent persons subject to Influence from being induced to enter into trans-

actions without advice of that kind. The principle upon which the court acts in suh cases,
of protecting the weak and dependent, may always be invoked on behalf of persons in the
situation of the deceased spinster in this case,
of doubtful sanity, living entirely by herself,
without friends to take care of her, and conAs well on
fined to her house by sickness.
this ground as on the ground of weakness of
mind and gross inadequacy of consideration,
we think the case a proper one for the interference of equity, and that a cancellation of
the deed should be decreed.
Ji The objection of the lapse of time— six years
—before bringing the suit cannot avail the deIf during this time, from the death
fendant.
of witnesses or other causes, a full presenta-

I\

tion of the facts of the case had become InA
possible, there might be force In the objectioa\
But as there has been no change In this
re-|
spect to the Injury of the defendant, it does I
not lie In his mouth, after having, in the manner stated, obtained the property of the deceased, to complain that her heir did not sooner brln^ suit against him to compel its surrender.
There is no statutory bar in the case.
The Improvements made have not cost more
than the amount which a reasonable rent of
the property would have produced, and the
complainant, as we understand, does not object to allow the defendant credit for them.
And as to the small amount paid on the execution of the conveyance, it Is sufficient to
observe, that the complainant received from
the administrator of the deceased's estate only
$113.42; and there is no .evidence that he ever
knew that this sum constituted any portion
of the money obtained from the defendant. A
decree must, therefore, be entered for a cancellation of the deed of the deceased and a
surrender of the property to the complainant,
but without any accounting for back rents,
the improvements being taken as an equivalent for them.
Decree reversed, and cause remanded with
directions to enter a decree as thus stated.
Mr. Chief Justice

STRONG, concur.

WAITE

and Mr. Justice

Mr. Justice BRADLEY (dissenting). I cannot concur In the judgment given in this case.
Were there no other reason for my dissent, it
would be enough that the complainant has
been guilty of inexcusable laches. He knew
every thing of which he now complains, in
February, 1864, when the grantor of the defendant died, and when his rights as her heir
vested;
and yet he waited until six years and
nine months thereafter before he brought this
suit, and before he made any complaint of the
sale she had made. Meanwhile, he accepted
the money the defendant had paid on account
of the purchase, and he stood silently by, asserting no claim, while the defendant was
making valuable Improvements upon the lot,
at a cost of $6,000 or $7,000, a sum about
equal to the value of the property at the time
of the purchase.
To permit him now to assert that the sale was invalid, because the
vendor was of weak mind, is to allow him to
reap a profit from his own unconscionable silence and delay.
cannot think a court of
equity should lend itself to such a wrong.

I
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ROWORTH et al.
Y. 462.)
of New York. April 23, 1889.
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N. E.

Court of Appeals

165,

Appeal from common pleas of New York
city and county, general term.
brought by William
Action originally
Koworth, to vacate transfers of certain property made by liim to his sons, Joseph G. and
Pending the decision,
John W. Koworth.
William Roworth died, and the action was
revived in favor of the present plaintiffs,
Emma T. Greene and others. A judgment
for plaintiffs was reversed in part and affirmed
in part on appeal to the general term of the
supreme court, and defendants now appeal
to this court.
Thomas Darlington, {Samuel Jones, of
/. M, & A. H. Van
counsel.) for appellants.
Cott, for respondents.
Etjgee, 0.

J.

The reversal by the general

term of so much of the judgment of the special term as awarded relief to the plaintiffs
in respect to the conveyance of personal
property, eliminated from the case all quesupon rulings in relation
tions predicated
This determination left the issues
thereto.
in respect to the validity of the conveyances
of two parcels of real estate as the only subjects of controversy on the appeal to this
court.
The evidence of the exercise of fraud and
undue influence by the defendants Joseph and

John Roworth, in obtaining from their father, William Koworth, deeds of such property,
was quite sufficient to sustain the findings of
The evthe trial court respecting the same.
idence tended to show that for many years
prior to January, 1877, William Koworth
and his son Samuel carried on the business
of manufacturing confectionery at 354 Pearl
street in the city of New York, under the
firm name of Samuel W. Koworth &Co., and
had established a prosperous business
William Roworth was then the owner of a onehalf interest in the assets of said firm; of a
three-quarters interest in the lot and building in which the business was carried on ; of
a house and Jot in Devoe street, Brooklyn,
and another in Fifth street in the same city;
a mortgage on property in Detroit for ^2,000 y
In Janand deposits in bank of about $500.
uary, Samuel W. Koworth died, devising his
interest in the assets of said firm equally to
the defendants, his two brothers, John and
Between the
Joseph, and to his two sisters.
time of Samuel's death, in January, 1877,
and March, 1880, the defendants John and
Joseph had obtained from William Koworth,
without consideration except a promise to
'
pay him a small sum weekly from the partnerahip business, all of the property possessed
by him.
This was effected by transfers and
conveyances of such property, or its proceeds,
made successively at different times by William Roworth to one or both of said defendants, between the dates aforesaid.
At the
time of the death of Samuel the two defend-

ants were each upwards of 45 years of age,
had been unsuccessful in the business
operations theretofore carried on by them respectively, and were not then possessed of
any property.
They were supporting themselves as workmen, upon a small salary, in
the employ of Samuel W. Roworth & Co. In ■
1877, William Koworth was 76 years of age,
His
and had become quite infirm in health.
memory had greatly failed, and he was practically incapable of taking an active and responsible part in the management of his business, although he continued for some time
thereafter to attend at the store and factory,
and make entries in the books, draw up bills,
and render other small services which he had
been theretofore accustomed to perform.
He
had become very nervous and susceptible,
being frequently overcome by emotion, and
easily affected to tears, and subject to the influence of those surrounding him.
He had
an aged wife, who survived him, and was
The flnd^
dependent upon him for support.
ings of fact made by the trial court as the
basis of its judgment with respect to the two
deeds which remain as the subject of controversy on this appeal are substantially the
same, and that one relating to the transfer of
No. 354 Pearl street. New York, reads as
That "the said William Roworth,
follows:
at the time of the execution and acknowledgment of said instrument, did not know or
comprehend the legal effect of the said instrument," and that its "execution, acknowledgment, and delivery * * * were procured
by fraud and undue influence, exercised upon
said William Roworth by the said defendants,
Joseph G. Roworth and John W. Roworth,
and by their taking advantage of his age and
infirmities, and his confidence and trust in
them, and his dependence and reliance upon
them; and the signing and delivery of the
same by William Roworth was reckless and
'
improvident, was done without proper advice
of counsel, ana upon a grossly inadequate
consideration, and while he was acting nnder the influence of said defendants, unduly
The evidence, as vre
exercised upon him."
have said, fully supports this finding, and<
indeed, we are of the opinion that the proof
would not have justified the contrary conclusion. In the consideration of this case the
court cannot shut its eyes to the significant
fact that William Koworth has been substantially stripped of all of his property by some
one; and however or to whomever it passed
originally, either the property or its proceeds
found their way to a common end, viz., to
the benefit and possession of the defendants.
Whatever the defendants advanced, if anything, towards the acquisition of any part of
the property, has been for their own advanfrom funds which
tage, and substantially
they bad received from their father.
The only material question in this case
arises over an aUeged inconsistency between
the findings made by the trial court as the
basis of its judgment, and a single one also
found by the court out of 105 special requests
and
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to And on questions of fact submitted by the
It is undefendants at the close of the trial.
doubtedly an established rule of this court,
where findings of fact, mad!e by the court
or referee, which are inateriiil to the determination of the case, are irreconcilably conflicting, that we will be governed by that
finding which is most favorable to the party
appealing; but this rule presupposes such a
So, far, therefore,
difference in the findings.
as these findings areconfiicting, it is the duty
of the court to endeavor to reconcile them,
It
and give to each some office to perform.
is only when this cannot, by a reasonable
construction, be accomplished, that the court
are bound to accept that finding most favorBennett v. Bates, 94
able to the app 'llant.
N. T. 354; Redtteld v. Eedfield, 110 K. Y.
671, 18 N. E. Bep. 373.
It was said in the
latter case that " we have held that, where the
special findings of a judge or referee differ
from the findings formally made as the basis
of the judgment, the appellant has the right
to rely upon such findings as are most favorable to him.
Those decisions were made at
a time when the practice authorized the submission of proposed findings * * * after
the decision of the case was rendered; and
under that practice such findings were passed
and
frequently
upon, generally weeks,
months, after the formal findings had been
made.
And we held that where such findings differed from the prior findings, and contradicted them, that the appellant had the
right to rely upon them if most favorable to
him. Tompkins v. Lee, 59 N. Y. 662;
Sch winger v. Raymond, 83 N. Y. 192; Bonnell V. Griswold, 89 N. Y. 122. Since those
decisions, the practice has been changed, and
now the proposed findings must be presented
at the submission of the case, and the presumption is that those findings are passed
upon when the case is decided and the formal
Hence, for the purpose of
findings made.
'construing the findings, we must look at all
of them, both the general and special findings, and if they are in confiict we must attempt to reconcile them." In accord with
1the rule thus stated, we must look at the findings in question, to see how far they are inconsistent. Theformal finding will be found
much broader than the one alleged to be inconsistent therewith, as it especially finds that
the deed was fraudulently procured, in ignorance of its effect by the grantor, and these
facts' are not negatived by any subsequent
There is undoubtedly an apparent
finding.
inconsistency between the additional and
some parts of the formal findings, but upon
examination we think it does not necessarily
nullify the effect of the formal finding. The
additional finding is as follows: "That the
said Joseph Gr. and John W. Roworth did not,
about said month of April, or at any time,
persuade or influence said William Roworth
to sign said alleged paper, or make any representations in respect thereto."
"We infer
that this finding relates to the deed in question. In the same connection the court re-
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find that the said William Roworth
was not "by reason of bodily infirmities unable and incapacitated from participating in

■fus.ed to

or taking part in the management and control of his business, property, and affairs," or
that "Joseph G. and John W. Roworth were
not intrusted by William Roworth * * *
with tha exclusive and entire management
and control of his property and business," or
that "he was not dependent upon the said
Joseph G. and John W. Roworth for the
proper management and control of his property and business, and was not solely reliant
upon their advice in regard thereto," or that
he was cognizant of "the real purpose and
effect of his deed to Joseph G. and John W.
Roworth. " It seems quite evident, by these
refusals to find, that the court did not intend,
by its informal finding, to nullify the general
force and effect of the formal findings. The
court had, in its original findings, on seven
distinct and separate occasions applying to as
many different transfers of property, reiterated in substance the findings of franri and
undu e influence on the part oiJJifls e dofond SntlTlllUbtjiuiugumih transfers. The several
findings were presumptively passed upon at
the same time, and it is quite improbable that
the court intentionally determined to leave
two findings in the case radically inconsistent
with each other, or to nullify and contradict
its repeated findings, often expressed and confirmed in its previous statement of facts.
We are of the opinion that the court, by
the additional finding, intended only to say
that there was no direct or positive evidence
of any special influence or persuasion with
reference to the procurement of the deed
in question, but left the judgment to stand
upon the legal presumption of fraud arising upon the facts and circumstances of the
case.
The informal finding was substantially a finding as to the inferences to be
drawn from the evidence, and not upon an
existing and independent fact itself, and in
that respect was rather a finding upon a
question of law than one of fact. In that
view it may be said to be erroneous, and as
The
not affecting the judgments rendered.
leading facts of the 'case have been found,
and are not impaired by any contradictory
finding. They were, substantially, that the
deed was secured by parties who had already
obtained tlie larger portion of the grantor's
property, without any adequate consideration
therefor; that this conveyance left him comparatively destitute of property, and was
made without consideration, in the absence
of any legal adviser, by an aged man, whose
mental and physical condition was much enfeebled, and in ign^j-ance of its legal effect,
to persons occupying a confidential relation
towards him, and who had the management
and control of his property and business affairs, and upon whose advice and counsel he
was accustomed to rely. That these facts
afford sufficient g round to Support a hP^'"g .
■6f fraud ahd Uhdue mliuence, eveu"Wn^'
positive or direct proof of persuasion or in-
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fluence, cannot be questioned.
Tliey present a situation from whicli fnuid is legally

imputable to those benefited, and requiring
an explanation from them, which was not
furnished by the defendants.
As was said by Judge Hand in Co wee v.
Cornell. 75 N. Y. 99: "We return, then, to
the question whether this case was one of
constructive fraud. It may be stated as universally true that fraud vitiates all noTitranta.
but as a gen-ferai thing itis not presumed ,
but must be proved by tB5~p5rty seeking to
relieVfl' fiimsell Irorn an obligation on that
Whenever, however, the relations
ground.
betvfeen the contracting parties appear to be
of such a character as to render it certain
that they do not deal on terras of equality,
but that, either on the one side from superior
knowledge of the matter derived from a fiduciary relation, or from overmastering influence, or, on the other, from weakness, dependence, or trust justifiably repqsed, unfair
advantage in a transaction is rendered probable, there the burden is shifted, the transaction is presumed void, and it is incumbent
upon the stronger party to show affirmatively that no deception was practiced, no undue
influence was used, and that all was fair,
" The
open, voluntary, and well understood.
remarks of Judge Andrews in Be Will of
Smith, 95 N. T. 516, are so pertinent to the
question that we repeat them here: "jjnr'"''
influence, whi ch is a species of fraud, wheg.
transaction inter vari
iipon to annul atransaction
tes, or a testamen ta ry aispo sinnn, "tuatr
iiut the
pfoVOd, ahJ~cdIlflot be pre sumed,
i-Blation lu Which Ihe ptlrll«li"lO a Transaction
stand to each other is often a material circumstance, and may of itself, in some cases.

^
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be sufficient

to raise a presumption of its
existence. * * * and, when the situation is shown, then there is cast upon the
party claiming the benefit or advantage the
burden of relieving himself from the suspicion thus engendered, and of showing, either
by direct proof or by circumstances, that tlie
transaction was free from f rassd or undue influence, and that the other party acted without restraint and under no coercion, or any
pressure, direct or indirect, o*' the party benefited.
This rule does not proceed upon a
presumption of the invalidity of the particular transiiction, without proof. The proof is
made in the first instance when the relation
and the personal intervention of the party
claiming the benefit is shown." The general rule is stated in 1 Story, Eq. Jur. § 238:
"The doctrine, therefore, may be laid dow
as generally true that the acts and contracts
of persons who are of weak understandings,
and who are therefore liable to imposition,
will be held void in courts of equity if the
nature of the act or contract justify the conclusion that the party has not exercised a deliberate judgment, but that he has been im
posed upon, circumvented, or overcome by
If,
cunning or artifice or undue influence."
therefore, we should give fuU effect to the
special finding, and come to the conclusion
that the giving of the deed in question was
the voluntary, unrestricted act of the grantor, it would not, under the circumstances
of this case, justify the retention by the grantee of the property conveyed, or furnish a
reason for refusing relief to the improvident
grantor.
We are therefore of the opinion
that the judgment should be affirmed. All
concur.

A-^^
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(7

Supreme

V.

Wall.

PIBRC®.
205.)

Court of the United States.

Dec.,

1S68.

Error

to the supreme

court, Nebraska ter-

ritory.
Brown filed his bill in September, 1860, in
the court below against three persons, Pierce,
and Weston, alleging that in the
Morton,
spring of 1857, he settled upon and improved
a tract of land near Omaha; that he erected
a house on the tract and continued to occupy
it until August 10th, 1857, when he entered
the tract under the pre-emption laws of the
United States; that Pierce claimed the land
by virtue of the laws of an organization
known as the Omaha Claim Club; that this
organization, consisting of very numerous
armed men, sought to, and did to a great extent, control the disposition of the public
lands in the vicinity of Omaha in 1857, in defiance of the laws of the United States; that
it freqixently resorted to personal violence in
enforcing its decrees; that the fact was notorious in Omaha, and that he, Brown, was
fully advised in the premises; that as soon
as he had acquired title to the land. Pierce,
together with several other members of the
of
club, came to his house and demanded
him a deeU of the land, threatening to take
his life by hanging him, or putting him in
the Missouri river, if he did not comply with
that the club had posted handthe demand;
bills calling the members together to take
action against him; and that knowing all
this, and in great fear of his life, he did, on
the 10th of August, 1857, convey the land by
deed to Pierce; that he. Brown, received no
consideration whatever for the conveyance;
that from the date of his settlement upon
said land, until the time of filing the bill, he
had continued to keep possession either actually or constructively; that Morton claimed
an interest in the premises by virtue of a
judgment lien, and that Weston also made
some claim.

The prayer was, that the deed might
declared void, and Pierce be decreed to
convey, and for general relief.
The bill was taken pro confesso as to
'
the defendants, except Morton, who
swered.

be
re-

all
an-

Tills answer, stating that he, Morton, was
not a resident of the territory, and had no
knowledge or Information about the facts alleged in the bill, but on the contrary was an
utter stranger to them, and therefore could
not answer as to any belief concerning them,
—set forth that on the 28th August, 1857,
Pierce was "the owner and in possession of,
and otherwise well seized and entitled to, as
of a good and indefeasible estate of inheritance in fee simple," the tract in controversy; that being so, and representing himself to be so, and having need of money in
business, he applied to him, Morton, to borrow the same, and that he, Morton, being in-
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duced by reason ot the representation, and
also by the possession, and believing that
he.
Pierce, was the owner, he was thereby induced to lend, and did lend to him $6,000, on

the personal security of him. Pierce; that
before the filing of this bill by Brown, he,
Morton, had obtained judgment against
Pierce for $3,400, part of the loan yet unpaid; that this judgment was a lien on the
lands; and that as he, Morton, was informed
and believed, if he could not obtain his
money from this land, he would be wholly
defrauded out of it.
The answer further stated that the defendant was informed and believed that Brown,
the complainant, entered upon the lands as
the tenant of Pierce, and that the suit by the
complainant was being prosecuted in violation of the just rights of Pierce, as well as
of him, Morton.
There was no replication. Proofs were
taken by the complainant, and they showed
to the entire satisfaction of the court that all
the matters alleged in the bill and not denied
by the answers, were true. See 7 Wall. 213.
There thus seemed no doubt as to the truth
of all the facts set out in the bill.
The court l>elow declared Brown's deed
void, and decreed a reconveyance from Pierce
to him, and that neither Morton nor Weston
had any lien on the premises.
Morton now
brought the case here for review.
Carlisle & Woolworth, for appellant Redick & Briggs, contra.
Mr. Justice

CLIFFORD

delivered

the opin-

ion of the court.

Representations of the complainant were,
that on the tenth of August, 1857, he acquired a complete title to the premises described in the bill of complaint, under the
pre-emption laws of the United States, and
that thereafter, on the same day, he was
through threats of personal viocompelled,
lence and fear of his life, to convey the same,
without any consideration, to the principal
respondent
Framed on that theory, the bill
of complamt alleged that the first-named respondent was at that time a member of an
unlawful association in that territory, called
the- Omaha Claim Club, and that he, accompanied by three or four other persons belonging to that association, came to his house
a few days before he perfected his right of
pre-emption to the land in question, and told
the complainant that if he entered the land
under his pre-emption claim, he must agree
to deed the same to him, and added, that unless he did so, he, the said respondent and
his associates, would take his life; and the
complainant further alleged, that the same
respondent accompanied,
as before^ by certain other members of that association, came
again to his house on the day he perfected
his pre-emption claim, and repeated those
threats of personal violence, and did other
acts to intimidate him, and Induce him to believe that they would carry out their threats
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lie refused to execute the deed as required.
Based upon those allegations, the charge is

that the complainant was put in duress by
those threats and acts of intimidation, and
that he signed and executed the deed, and
conveyed the land by means of those threats
and certain acts of Intimidation, and through
fear of his life, and without any consideration; and he prayed the court that the conveyance might be decreed to be inoperative
and void, and that the grantee might be required to reconvey the same to the complainant
Two other persons were made respondents,
as claiming some interest in the land in conPierce, the principal respondent,
troversy.
and Weston, one of the other respondents,
and were served by pubwere non-residents,
lication pursuant to the rules of the court
They never
and the law of the jurisdiction.
appeared, and failing to plead, answer, or
demur, and due proof of publication in the
manner prescribed by law havftig been filed
in court, a decree was rendered as to them,
that the bill of complaint be taken as confessed.
Nations v. Johnson, 24 How. 201.
Morton, the other respondent, appeared and
filed an answer, in which he alleged that the
principal respondent, on the twenty-eighth of
August, 1857, and for a long time before, was
the owner in fee of the premises; that he
was informied, and believed, that the complainant entered upon the land as the tenant
of the principal respondent, and that he was
prosecuting this suit in violation of the just
rights of all the respondents; that the principal respondent wanting to borrow money,
he, the respondent
before the court, loaned
him a large sum, and accepted bills of exchange for the payment of the same, drawn
to the order of the borrower of the money,
and which were indorsed by the drawer;
that the bills of exchange not having been
paid when they became due, he brought suit
against the drawer and indorser, and recovered judgment against him for three thousand one hundred dollars; that the judgment so recovered is in full force and unsatisfied, and that the same is a lien on the
premises described in the bill of complaint.
No answer, from any knowledge possessed
by the respondent, is made to the allegation
that the complainant acquired a complete
title to the land under the pre-emption laws
of the United States, nor to the charge contained hi the bill of complaint, that the deed
was procured by threats of personal violence
amounting to actual duress.
On the contrary,
the answer alleged that the respondent before
the court was an utter stranger to all those
matters and things, and that he could not
answer concerning the same, because he had
no information or belief upon the subject.
Authorities are not wanting to, the effect,
that all matters well alleged in the bill of
complaint, which the answer neither denies
nor avoids, are admitted; but the better opinion is the other way, as the sixty-first rule
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adopted by this court provides that if no exception thereto shall be filed within the period
therein prescribed, the answer shall be deemYoung v.
ed and taken to be sufficient.
Grundy, 6 Cranch, 51; Brooks v. Byam, 1
Story, 297, Fed. Cas. No. 1,947.
Material allegations in the bill of complaint ought to be answered and admitted, or
denied, if the facts are within the knowledge of the respondent; and if not, he ought
to state what his belief is upon the subject,
if he has any, and if he has none, and cannot
form any, he ought to say so, and call on the
complainant for proof of the alleged facts, or
waive that branch of the controversy; but the
clear weight of authority Is, that a mere
statement by the respondent In his answer,
as in this case, that he has no knowledge
that the fact is as stated, without any answer as to his belief concerning it, is not
such an admission as is to be received as full
evidence of the fact Warfleld v. Gambrlll,
1

Gill &

J.

503.

an answer does not make It necessary for the complainant to Introduce more
than one witness to overcome the defence,
and the w^-known omissions
and defects
of such an answer may have some tendency
to prove the allegations of the bill of complaint, but they are not such an admission
of the same as will constitute a sufficient
foundation for a decree upon the merits.
Young V. Grundy, 6 Cranch, 51; Parkman v.
Welch, 19 Pick. 234.
'Proper remedy for a complainant, in such a
case, is to except to the answer for insufficiency within the period prescribed by the
sixty-first rule; but if he does not avail himself of that right, the answer is deemed sufficient to prevent the bill from being taken
pro confesso, as it may be if no answer Is
filed.
Hardeman v. Harris, 7 How. 726;
Stockton V. Ford, 11 How. 232; 1 Daniell,
Ch. Prac. 736; Langdon v. Goddard, 3 Story,
13, Fed. Cas. No. 8,061.
Attention is called to the fact, that no replication was filed to the answer; but the sugSuch

comes too late, as the respondent proto final hearing In the court below
without interposing any such objection.
Mere formal defects in the proceedings, not
objected to in the court of original jurisdiction, cannot be assigned in an appellate tribunal as error to reverse either a judgment
at law or decree in equity.
Legal effect of a replication Is, that It puts
in issue all the matters well alleged in the
answer, and the rule is, that if none be filed,
the answer will be taken as true, and no evidence can be given by the complainant to

gestion
ceeded

contradict anything which is therein well al-

1 Barb. Ch. Prac. 249; Mills v. Pitleged.
man, 1 Paige, Oh. 490; Peirce v. West, 1
Pet 0. C. 351, Fed. Cas. No. 10,909; Story,
Eq. PI. 878; Cooper, Eq. PI. 329.
Undenied as the answer is by any replication, it must have Its fair scope as an admission; but the court is not authorized to
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anything not expressed in it, beyond
is reasonably implied from the language employed.
Proofs were taken by the
complainant,
and they show, to the entire
satisfaction of the court, that all the matters
alleged in the bill of complaint, and not de-
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threats of personal violence and by duress,
and without any consideration.
Argument to show that a deed or other
written obligation or contract, procured by
means of duress, is inoperative and void, is
hardly required, as the proposition is not denied tn the answer, are true, and the conclu- Inled by the respondent.
Actual violence is
sion of the court below was, that the commot necessary to constitute
duress, even at
plainant acquired a complete title to the land /common law, as understood in the parent
claim, and that the 'country, because consent is the very essence
under his pre-emption
deed from him to the principal respondent
of a contract, and, if there be compulsion,
was procured in the manner and by the
there is no actual consent, and moral compulsion, such as that produced by threats to take
means alleged in the bill of complaint.
life or to inflict great bodily barm, as well as
Nothing is exhibited in the record to supthat produced by imprisonment,
port any different conclusion, or to warrant
is everywhere regarded as sufficient, in law, to deany different decree, unless it be found in one
stroy free agency, without which there can
or the other of the first two defences set up
\be no contract, because. In tl^at state of the
in the answer.
First defence Is, that the principal respond- yjase, there is no consent.
Duress, in Its more extended sense, means
ent, on the twenty-eighth of August, 1857,
and long before that time, was the owner in (that degree of constraint or danger, either
actually inflicted or threatened and impendfee of the premises; but neither that part of
ing, which is sufficient, in severity or in apthe answer, nor any other, denied that the
prehension, to overcome the mind and will of
complainant
acquired a complete title to the
a person of ordinary firmness.
Chit Cent
land, as alleged in the bill of complaint, nor
set up any defence in avoidance of those alle- j 217; 2 Greenl. Bv. 283.
Text-writers usually divide the subject ingations, nor made any attempt to present any
to two classes, namely, duress per mina a and
defence against the direct charge, that the
dure ss of imprisonna ent, and tBat classificadeed under which, the respondent claimed title
was procured from the complainant through
tion was uniformly adopted in the early history of the common- law, and is generally
threats of personal violence and by means of
preserved
in the decisions of the English
duress.
Indefinite as the allegation of title
is, the answer must be construed as referring
courts to the present time. 2 Inst. 482; 2
Eolle, Abr. 124.
to the title under the deed in controversy,
as
it is not pretended that the respondent ever
Where there is an arrest for an improper
purpose, without just cause, or where there
had any other, and, if viewed in that light,
it is in no respect inconsistent with the conis an arrest for a just cause, but without
clusion adopted by the supreme court of the
lawful authority, or for a just cause, but for
territory.
an unlawful purpose, even though under
proper process, it may be construed as duress
Such an indefinite allegation cannot be conany sufficient answer,
sidered as presenting
of imprisonment; an d if the person arre sted
either to the alleged title of the complainant
execute
a contra<!t~5r pay money^jforjofi
or to the charge made in the bill of com- ■release, Ee~"may avoid the contract as one
plaint.
procured by duress, or may recoverbiack the
Briefly stated, the second defence set up in
money in an action for money had and receivthe answer is, that the respondent
was ined.
Richardson v. Duncan, 3 N. H. 508;
formed and believed that the complainant enWatkins v. Baird, 6 Mass. 511; Strong v.
Grannis,'26 Barb. 124.
tered upon the land as a tenant, but the time
when the supposed entry was made is not
Second class, duress per minas, as defined /I
alleged, nor are the circumstances
attending
at common law. Is where the party enters/
the entry set forth, nor is any reason assigninto a contract (1) for fear of loss of lifei 1
ed why the allegations were not made more
(2) for fear of loss of limb;
(3) for fear of j
definite, nor is there any fact or circummayhem; (4) for fear of imprisonment; and I
stance alleged which shows or tends to show
many modem decisions of the courts of thafti
that there was any prior owner to the land,
country still restrict the operations of theu
except the United States, nor that the rerule within those limits. 3 Bac. Abr. tltl
spondent ever pretended to have any other
"Duress," 252.
title to the same than that derived from the
They deny that contracts procured by mencomplainant.
ace of a mere battery to the person, or of
Viewed in any light, those allegations must
trespass to lands, or loss of goods, can be
be regarded as evasive and insufficient; and
avoided on that account, and the reason asthey are not helped by the omission of the
signed for this quaUflcation of the rule is,
complainant
to file the general replication.
that such threats are held not to be of a naThose parts of the answer being laid out of
ture to overcome the mind and will of a
the case as insufficient to constitute a defirm and prudent man, because it is said that
fence, the conclusion
Is inevitable that the
if such an injury is inflicted, sufficient and
title to the land was In the complainant as
adequate redress may be obtained in a suit
alleged, and that he parted with it through
at law.
supply

what

CONSTRUCTIVE
Cases to the same effect may be found
also in the reports of decisions in this country, and some of our text-writers have adopted the rule, that it is only where the threats
uttered excite fear of death, or of great bodily harm, or unlawful imprisonment, that a
contract, so procured, can be avoided, because, as such courts and authors say, the
person threatened with slight injury to the
person, or with loss of property, ought to
have sufficient resolution to resist such a
threat, and to rely upon the law for his remedy. Skeate v. Beale, 11 Adol. & B. 983;
Atlee V. Backhouse, 3 Mees. & W. 642; Smith
v. Monteith, 13 Mees. & W. 438; Shep. Touch.
6; 1 Pars. Cont. 393.
On the other hand, there are many American decisions, of high authority, which adopt
a more liberal rule, and hold that contracts
procured by threats of battery to the person,
or the destruction of property, may be avoided on the ground of duress, because in such
a case there is nothing but the form of a conFoshay v.
tract, without the substance.
Ferguson, 5 Hill, 158; Bank v. Copeland, 18
Md. 317; Eadie v. Slimmon, 26 N. Y. 12; 1
Story, Eq. Jur. (9th Ed.) 239; Harmony v.
Id., 1 Duer, 229;
12 N. Y. 99;
Bingham,
Fleetwood v. New York, 2 Sandf. 475; Tutt
v. Ide, 3 Blatchf. 250; Astley v. Reynolds, 2
Strange, 915; Brown v. Peck, 2 Wis. 277;
Gates v. Hudson, 5 Eng. Law & Bq. 469.
But the case under consideration presents
no question for decision which requires the
court to determine which class of those cases
' is correct,
as they all agree in the rule that
i a contract procured through fear of loss of
by the threats of the other
! life, produced
party to the contract, wants the essential eleI
, ment of consent, and that it may be avoided
for duress, which is sufficient to dispose of,
the plresent controversy. 2 Greenl. Ev. 283;

-ir^rcbmm.

131.

Next question which arises in the case is,
whether the judgment set up by the appellant creates a superior equity in his favor
over that alleged and proved by the appellee.
Before proceeding to examine this question,
it will be useful to advert briefly to the material facts exhibited In the record.
Title was acquired by the complainant under the pre-emption laws of the United States,
and on the same day the principal respondent, through
threats to take his life, if he
refused, compelled him to convey the same to
that respondent, and the record shows that
the respondent
before the court, within the
same month, loaned the money to the grantee in that deed, for which he recovered
judgment, although the grantor was then in
possession of the land, and has remained in
possession of the same to the present time.
The judgment Is founded upon the bills of
exchange received for that loan. Judgments
were not liens at common law, but several
of the states had passed laws to that effect
before the Judicial
system of the United
States was organized,
and the decisions of

FRAUD.

329

this court have established the doctrine that
congress,
in adopting the processes of the
states, also adopted the modes of process prevailing at that date in the courts of the several states, in respect to the lien of judgments within the limits of their respective
jurisdictions.
Williams v. Benedict, 8 How.
Ward v. Chamberlain, 2 Black, 438;
Bayard v. Lombard, 9 How. 530; Riggs v.
Johnson Co., 6 Wall. 166.
Different regulations, however, prevailed In
different states, and in some neither a judgment nor a decree for the payment of money,
except in cases of attachment or mesne process, created any preference
in favor of the
creditor until the execution was issued, and
had been levied on the land. Where the lien
is recognized, it confers a right to levy on
the land to the exclusion of other adverse interests acquired subsequently to the judgment; but the lien constitutes no property or
right in the land itself. Conard v. Insurance Co., 1 Pet. 443; Massingill v. Downs, 7
How. 767.
Such judgments and decrees were made
liens by the process acts in the federal districts where they have that effect under the
state laws, and congress has since provided
that they shall cease to have that operation
in the same manner, and at the same periods,
in the respective federal districts, as like
processes
do when issued from the state
courts.
Federal judgments and decrees are
liens, therefore, in all cases, and to the same
extent, as similar judgments and decrees are,
when rendered in the courts of the state.
Express decision of this court is, that the
lien of a judgment constitutes no property in
the land, that it is merely a general lien securing a preference over subsequently acquired Interests in the property, but the settled
rule In chancery Is, that a general lien is controlled in such courts so as to protect the
rights of those who were previously entitled
to an equitable interest in the lands, or in
the proceeds thereof.
Specific liens stand upon a different footing,
but it is well settled that a judgment creates
only a general lien, and that the judgment
creditor acquires thereby no higher or better
right to the property or assets of the debtor,
than the debtor himself had when the judgment was rendered, unless he can show sopae
fraud or collusion to impair his rights.
Drake, Attach. § 223.
Correct statement of the rule is, that the
lien of a judgment creates a preference over
subsequently acquired rights, but in equity
it does not attach to the mere legal title to
the land, as existing in the defendant at its
rendition, to the exclusion of a prior equitaIn re Howe, 1
ble title in a third person.
Paige, Ch. 128; Ells v. Tousley, Id. 283;
White V. Carpenter, 2 Paige, 219; Buchein v.
Lounsbury v.
Sumner,
2 Barb. Ch. 181;
Purdy, 11 Barb. 494; Keirsted v. Avery, 4
Paige, Ch. 15.
Guided by these considerations, the court

Ill;

'
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of chancery will protect the equitable rights
of third persons against the legal lien, and
will limit that lien to the actual interest
which the judgment debtor had in the estate
at the time the judgment was rendered.
Averill v. Loucks. 6 Barb. 27.
Objection is also made, that the affidavit
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showing that the defendants were non-residents, was not tn due form, and that the order of notice, and the publication of the
same, were insuflBcient to give the court Jurisdiction; but the proposition is not supported by the record, and must be overruled.
Decree

affirmed.
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and Newton until his marriage in
Up to the latter date and longer they
and John Leffler "worked" the home farm
and adjoioing farms purchased by thedr
father. The deeds sought to be set aside are
the following:
A deed of 160 acres, executed on January 5, 1869, by Robert B. McGhance to Sylvester Wilkinson; a deed of 80
acres, executed
on February 16, 1870, by
James A. McChance and his wife to Alonzo
Wilkinson; four deeds executed by Solomon
Wilkinson, all dated May 27, 1873,— one of
133 acres to Sylvester WiUdnson, one of 187
acres to Newton Wilkinson, one of 111 acres
to John Leffler, and one of 169 acres to
Frances Leffler; a deed dated May 27, 1873,
executed by said Sylvester to said Alonzo,
conveying one-half of the 160 acres conveyed
to Sylvester by Robert B. McChanoe; a deed
of 160 acres, dated October 21, 1874, executed by Davis Lowman
and wife and
Daniel Surge and wife to said Sylvester,
Alonzo, Newton, and John.
The first two
deeds were recorded on the respective dates
of their execution.
The five deeds executed
on May 27, 1873, were recorded on July 28,
By the above deeds there were con1876.
veyed to Sylvester 253 acres, to Alonzo 200
acres, to Newton 227 acres, to John Leffler
151 acres, to Frances Leffler 169 acres, making 1,000 acres in all. The evidence showed
that the sons participated In the profits and
produce realized from the business of the
farms, and received their respective shares
of such business up to 1873, or perhaps

in

1876,

1881.

147 111. 370.)

Court of Illinois.
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Appeal from circuit court, Stark county;
T. M. Shaw, Judge.
Bill by Charity Francis and others against
Sylvester Wilkinson and others.
From a decree dlsmls^ng the bill, complainants appeal.
Affirmed.
The other facts fully appear to the following statement by MAGRUDBR, J.:
This Is a biU filed on the 2d day of September, A. D. 1886, by Charity Francis, of Kansas, Rachel Curfman, of Kansas, and Nancy
Oox, of Stark coimty, HL, daughters of
Solomon Wilkinson, deceased, formerly of
Stark county, lU., against Sylvester Wilkinson, Alonzo Wilkinson, and Newton Wilkinson, of said county of Stark, sons of said
Solomon Wilkinson, deceased, and Frances
Leffler, of said coimty, also a daughter of
said Solomon, and John Leffler, of said county, a son of said Frances Leffler, and grandson of said Solomon, to set aside certain
deeds executed to the defendants by the said
Solomon In his lifetime, and for partitioQ
of the lands described in said deeds among
the said children of the said Solomon.
Answers were filed by said defendants denying
the material allegations of the bUl. Since
the beginning of the suit Rachel Curfman,
Frances Leffler, and John Leffler have died,
and their representatives have been made
parties. After hearing had upon testimony
oral and documentary, and upon evidence
submitted in the form of depositions, the circuit court dismissed the biU for want of
equity, and the present appeal is prosecuted
from said decree of dismissal
Solomon Wilkinson
came from Ohio to
Stark county. 111., in 1849, being at that time
about 50 years old. He brought some money
with him, and at once purchased a farm of
200 acres, on which he lived imtQ his death.
He died on April 2, 1885, leaving seven children,
the four daughters and three sons
above named, to wit, Rachel, Charity, Nancy,
Frances, Sylvester, Alonzo, and Newton. His
wife died In the spring of 1871.
The oldest
daughter, Prances, married in 1850, but her
husband died in about six weeks, leaving
one child, John Leffler.
She never left her
father, but kept house for him, and managed the household affairs after her mother's death; and she and her son John, who
became of age In 1872, lived with the old
man on the home place xmtll his death.
Charity married In 1853, Rachel In 1856, and
Nancy in 1857 or 1858, each leaving home
at the date of her marriage. It Is In evidence that the last three daughters assisted
In the woirk of the farm up to the dates of
their respective marriages. Sylvester became of age In 1863, Alonzo In 1865, and
Newton in 1868.
The three sons remained
farm, Alonzo until his marOQ the home
nsge In 1875, Sylvester until his marriage

1881.

Miles A. Fuller and Frank A. Kerns, for
appellants. C. C. Wilson and Frank Thomas,
for appellees.

MAGRUDBR, J., (after stating the facts.)
The grounds upon which the biU seeks to set
aside the deeds are: First, want of mental
capacity; second, the exercise of undue influence.
The three daughters of Solomon
Wilkinson who ffled the bill do not claim
that he showed any want of mental capacity
until after the death of his wife, in the spring
of 1871. He was not able to read or write,
but there is no testimony on either side that
he was not a vigorous man, both mentally
and physically, prior to 1871.
Hence the
deed of 160 acres, executed In January, 1869,
to his son Sylvester Wilkinson, by Robert
B. McChance, and the deed executed in February, 1870, to his son Alonzo Wilkinson, by
James A. McChance, cannot be Invalidated
because of any want of mental capacity.
Nor are we able to discover that the execution of those deeds was procured by any
kind of fraud, deceit, or undue influence.
The two tracts were purchased by Solomon
WUkinsoii, but the proof shows that he knew
of and consented to the conveyances of them
to his sons Sylvester and Alonzo, who had
remained with him after reaching the age of
majority, and had assisted him, the one for
six and the other for five years, in his busl-
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Ordiof farming and stock raising.
the complainant who seeiis to set aside ut
executed deed for want of mental capacity
narily, where a purchase of real property is
or for the exercise of undue influence to prove
made by a father in the name of his legitimate chUd, no trust results in favor of the
the allegations of his bm by a preponderance
English r. Porter, 109 BL
father, but Hie transaction is presumed to
of the evidence.
2 Pom.
285.
be a gift for the benefit of the child.
Unduejnfluenee willn^^be
Eq. Jur. § 1039.
We do not think that there is in this case
inferred frogithe re lation of pa^ nraSiTchflg jt^ preponderance of the evidence in favor of
a want of mental capacity. In 1873, Solowhere tlie gift'ls iirom the parffirjW^ffie
child; unlesnBF former attlie~Tlme'of~ffiS'
mon Wilkinson was about 72 or 73 years old.
gift ,is under the control and dominion "of the
Witnesses for complainants swear that, after
30 N. B.
OUphant v. LeverBidge,
the death of his wife in the spring of 1871,
"latTef:
was much
Eep. 334, 142 HI. 160; Burt v. Quisenberry,
he showed signs of feebleness,
J. H. Cox, affected by the loss of his wife, was not as
132 ni. 399, 24 N. E. Rep. 622.
clear and active in his mind as he had been,
the husband of one of the complainants, says
was complaining and despondent, would somethat the deceased directed the deed of the
times shed tears in talking of his wife,
160 acres to be made in 1869 to Sylvester,
showed the infirmities of age, complained of
because he had then concluded to give each
not being able to attend to his business aa
of his children 160 acres of land. If such
ho had done, etc
Some of these witnesses
was his intention at the time, he did not
give It as their opinion, based upon their
subsequently carry it out as to the complainconversations with him, that he was not
lants. The fact that a grantor, many years
his
competent to do business in 1873.
On the
|befo;re making a final distribution of
contrary, an equal number of witnesses testi/property by the execution of deeds, expressed
fying for the defendants say that they saw
an intention to divide it equally among his
no particular change In him after 1871, exchildren, affords no evidence of undue incept such as was Incident to advancing age;
fluence, or mental incapacity, where a differthat they saw no difference In his business
ent disposition of his property Is made.
capacity; that he seemed to know as much
The labor
Rutherford v. Morris, 77 HI. 397.
as he ever did; that, although he fretted
i of the sons for their father during a number
about his wife, "his mind was all right;"
\of years constituted some consideration foi
that "he was a very smart old man." One
Ithe conveyances which were made to them
by his vendors at his direction. Where a
of the physicians who attended upon him for
eight or ten years before his death and in
father disposes of property by way of adhis last sickness says that he would sit by
vancement or distribution to his children during his life. Instead of disposing of it by
his fireside and talk with him about the comwill, courts will not be as rigid in considermon topics of the day, and that he noticed
ing the adequacy of the consideration paid
no failing except what old age would account
as if the transaction was with strangers.
for. Another doctor, who was called in as
consulting physician during his last illness,
Clearwater v. Kimler, 43 lU. 272. The deceased had the legal right to dispose of the
and had known him and his wife for 30
years, says that he was low-spirited after
two tracts In question as he pleased, and, if
her death, but with that exception he noticed
he saw proper to malie his two sons the recipients of his bounty, the other children have
no difference In his mind. All the witnesses
strong man
Id.
on both sides agree that he was
no cause of complaint.
physically, and before 1871 was an unusually
But the main contention between the parcompetent man as a farmer and stock dealer.
ties is as to the deeds executed by the deParticular instances are mentioned where he
ceased on May 27, 1873, thereby dividing 600
transacted business after 1873.
acres among his sons, his grandson, and his
In 1876 or
1877 he went to Peoria, 25 miles from his
daughter Mrs. Leffler. .It is first Insisted
home, and paid a Judgment of about $1,800
that these deeds were Invalid for an alleged
which had been obtained against himself
want of mental capacity in Solomon WiMnand his son-in-law. Cox, upon a note signed
to malie them.
We have frequently deby him as security for Cox; and the owner
man has sufficient mental cacided that
of the judgment states that at that time his
pacity to dispose of his property by wiU or
mental condition was good, "his m'nd was
deed if he is capable of transacting ordinary
as strong and reasonable as anybciy's," aiid
business, and of acting rationally in the or"he was capable of attending to any other
dinary affairs of life. Buying and selling
property, settling accounts, collecting and
business." In 1884, the year before his death,
paying out money, or borrowing or loaning
at the age of 83 or 84, he went to the office
money, have been mentioned as instances of
of a lumber merchant In Wyoming, distant
what is meant by the transaction of the ordiabout two miles and a half from his house,
nary affairs of business.
and directed an answer to be written to letMeeker v. Meeker,
75 lU. 260; Brown v. Biggin, 94 lU. 560;
ter about a pension dalm, which he had reSchneider v. Manning, 121 lU. 376, 12 N. B.
ceived from the commissioner of pensions,
Rep. 267; Freeman v. Basly, 117 lU. 317,
dictating the replies to be made to the quesN. E. Rep. 65(); Perry v. Pearson, 135 HL
tions In the letter, listening to each answer
218, 25 N. E. Rep. 636.
when
was read to him, and approving of
The burden is upon
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was not thereby rendered Incapable of understanding and protecting his own Interests.
A deed will be permitted to stand notwith-i
standing the fact that the Intellectual powers) 1
have been somewhat impaired by age, if
fuU com-'/
appears that the grantor retained
prehension of the meaning, design, and effect!
of his acts. Perry v. Pearson, supra.
It is next insisted that these deeds were
obtained by the undue influence of the granWilkinson, and
tees therein over Solomon
that for that reason they ought to be set
aside. Undue Influence which will justify the
setting aside of an executed deed must have
been of such a nature as to deprive the grantor of his free agency, and thus to render
his act more the offspring of the will of another than of his own will. Rutherford v.
Morris, 77 lU. 397; Burt T. Qui-senberry,
Some of the witnesses for the comsupra.
plainants testify that after the death of his
wife in 1871, Solomon Wilkinson left the
management of his bustnees more to his sons
than he had formerly done, while witnesses
for the defendants say that he seemed to exercise no less control after that date than before. The sons themselves swear that each
of them was given an Interest In the proceeds and earnings of the farm after he became of age, on condition of his remaining
at home and assisting his father. But, even
if It be true that the father gave his sons
greater control over his business affairs after
1871 than they had previously had, that fact
alone does not establish such a dependence
upon them that he could not freely exercise
his own win In reference to the disposition
of his property. There was money in the
right to draw when he
bank, which he had
He came and went as he saw fit
pleased.
Burt V. Qulsenberry, supra. Where the natural position of parent and child is so changed that the former becomes subject to the
dominion of the latter, and where their situation is such that the child has a controlling
Influence over the wiU and conduct and interests of the parent, equity wUl interpose
Its jurisdiction to set aside instruments executed between them, and, under such circumstances, gifts from parents to diildren will
be set aside, unless most satisfactory evidence Is produced that they were not obBurt v. Quisentained by undue influence.
berry, supra; Harvey v. Sullens, 46 Mo. 147;
Barb. B33. But the fraud
Brice v. Brlce,
or undue Influence which will render a will
or deed invalid must be connected with tJie
execution of the instrument, and operating
when It is made; Pooler v. Cristman, (lU.
Sup.) 34 N. E. Rep. 57; Guild v. Hull, 127
HI. 523, 20 N. B. Rep. 665;) and although
father may act under the advice of his son
In his ordinary affairs, and may be Influenced
by that advice yet such relation and influence do not tend to prove the exercise of
undue Influence* in the execution of a conveyance by the former to the latter, (Brownfield V. Brownfldd, 43 lU. 148; Rutherford
T. Morris, supra.) We discover nothing In
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was giving directions about the work on the
farm. A merchant In Wyoming swears that
he sold him hardware in 1876 and 1878, t»
be used on the farm, and that his mind was
sound, and he was able to transaxst ordinary
business.
Another merchant swears that the
old man did business with Mm at his store
fi'om 1873 to 1881, and paid the accounts
from 1873 to 1876, and understood the nature
of the business he was transacting, and that
there was no Impairment of his mind.
The grantor at the time of making the deed
must know and comprehend the transaction
In which he Is engaged; or, In other words,
the mental capacity to be considered Is that
which exists at the time of the execution of
the deed. 1 Redf. Wills, p. 124; Campbell
V. Campbell, 130 lU. 466, 22 N. B. Rep. 620.
The notary who wrote the deeds made on
May 27, 1873, and before whom they were
acknowledged, swears that Solomon Wilkinson came to his office In Wyoming on that
day, In pursuance of a previous appointment;
that he had his title papers with him, arranged and classified, so as to enable him to
know what piece of land he wanted to convey to each grantee; that there was no one
present while he was writing the deeds, although his son Sylvester may have come lnt»
the office with him; that the old man
seemed to understand just what he wanted;
that 'he said he was going to divide a portion of his property; that he would hand
over one package of title deeds and then
another, and direct how the property described in each should be conveyed;
that
the conveyances written on that day wwe
read over to him after they were drawn
up, and were signed by him by his mark;
that he was not especially feeble, except s»
far as there was feebleness incident to declining years; that his hands were trembling,
and tears came into his eyes, and he said he
had reached that age when he did not fed
able or competent to attend to his business;
that he said he intended to provide for his
other children In some other manner.
While
the evidence shows that on May 27, 1873,
the deceased was somewhat infirm by reason
of old age, and that he was conscious of not
possessing as much vigor as would enable
him to manage his large farms, and attend
to the raising of stock thereon, with the efficiency of former years, yet we think that he
was mentally capable of executing the deeds
signed by him, and of making the division of
property consummated by him on that day.
Old age and loss of memory do not necessarily and of themselves indicate a want of caBurt v. QuIpacity to make a conveyance.
senberry, 132 HL 399, 24 N. E. Rep. 622;
Pooler V. Cristman, (111. Sup.) 34 N. E. Rep.
57. There was here no such mental weakness as will Justify a court of equity In setting aside the deeds, inasmuch as the grantor
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It as teing what he wanted. In 1878 he
Bold a hoi-se, making the trade himself, and
the party buying the horse from him says
that "his mind was all right," and that he
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the testimony In tMs case to Indicate that the
deceased was under any such control as that
he was not able at all times to act freely
The
and according to his own judgment
circumstances already detailed in regard to
the transaction of May 27, 1873, show that
the execution frf the deeds made by the deceased on that day was his own act, and not
the offspring of another's will. He made no
conveyance to Alonzo^ but, in addition to the
80 acres conveyed to the latter in 1870, his
brother Sylvester deeded to him 80 of the
160 acres which he obtained the title to in
1869.
The notary testifies that Sylvester thus
conveyed the 80 acres to his brother Alonzo
at the request of their father, and that such
conveyance was referred to by the father as
a part of his arrangement for the division of
his property. The same considerations already presented apply to the deed made by
Lowman and Burge to the sons and grandson in 1874. Burge swears that he made the
deed to the sons and grandson while they
and Solomon
were present; that Solomon
gave his notes for a part of the purchase
money, and that his mind was i)6rfectly
sound.
This conveyance was a consummation of the division made in 1873, and, while
it does not appear when the notes were paid,
yet the evidence shows that the land was
paid for out of the proceeds of the farm, as
earned by the labors of the grantees in the
deeds. The father may have been influenced
by affection for the three sons and grandson who remained with him and aided him
in managing his farms, and for the widowed daughter,
who stayed at his home, and
Jk^ kept house for him, and managed his household affairs. "But influence secured through
affection is not wrongful, and therefore, alV >though a deed be made to a child at his so^
licitation, and because of partiality Induced
Iby affection for him, it will not be undue injfluence" If it is not such as to deprive the
grantor of his free agency. Burt v. Quisenberry, supra.
The testimony shows that the complainants
and their husbands received from their father from time to time about $2,000 apiece,
paid in land and money and in the discharge
of security debts. They had married many
years before their father's death, and had
left home, and reared families, and acquired
property of their own. The husband of one
of the complainants was a witness to the
execution
of the deeds made on May 27,
They knew of those deeds soon after
1873.
their execution, and two of them received
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money from their father a short time thereafter. The fact that they did not receive as
much as the defendants is no ground for invalidating the deeds to the latter. Inequality in the distribution of the property is not
of Itself conclusive evidence of undue influence, although It may be considered as a
circumstance tending to establish imdue influence.
The grantor or testator may give
one child more than another without invalidating the conveyance or will. Salisbury v.
Aldrich, 118 111. 199, 8 N. E.' Rep. 777;
Schneider v. Manning, 121 lU. 376, 12 N. E.
Rep. 267; Burt v. Quisenberry, supra; Pooler V. Cristman, supra.
Nearly all the testimony introduced by the
complainants in this case for the purpose of
showing the exercise of undue influence consists of proof of declarations made by Solomon Wilkinson
after his execution of the
deeds herein attacked. Those declarations
were to the effect— First, that he had been
persuaded by his sons; second, that he put
the tltie out of himself in order to keep the
property from being lost through suits
brought against him on account of his signing notes for his son-in-law. Cox. But it
Is well setUed that the declaration of a
grantw: when the grantee is not present
cannot be admitted for the purpose of Invalidating the deed. Parties making deeds or
wills cannot invalidate them by thar own
parol declarations, made previously or subsequently. Dickie V. Carter, 42 HI. 376; Bennett v. Stout, 98 HI. 47; Bentley v. O'Bryan,
111 m. 53; GuUd v. Hull, 127 HI. 523, 20 N.
E. Rep. 665; Burt v. Quisenberry, supra.
There was also some evidence of declarations
made by one or more of the sons of Solomon
Wilkinson, to the effect that he made the
conveyances
to them in order to keep the
property from being swept away by the
debts Incurred as security for Cox. If such
declarations made by the father and sons
were properly admissible, the fraud upon
creditors which they tended to show could
In no way operate to the benefit of these
complainants, wlio sue as heirs of the fraudulent grantor. The general rule is that voluntary conveyances, although void as to creditors, are valid as to the parties, and cannot be set aside by the grantor or his heirs.
1 Story, Eq. Jur. § 371;
MUler v. Marckle,
21 HI. 152; Harmon v. Harmon, 63 HI. 512;
Rawson v. Fox, 65 HI. 200; Campbell v.
Whitson, 68 HI. 240; McBlroy v. Hiner, 133
HI. 156, 24 N. E. Rep. 435. The decree of
the elrcuit court is affirmed.
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spintuai adviser, for the purpose of proROSS V. CONWAY et al. (No. 13,341.)
curing her to make such disposition of her
(28 Pac. 785, 92 Gal. 632.)
property. Upon these issues there was
much conflicting evidence before the court,
Supreme Court of California. Jan.
1892.
both in the testimony of the witnesses
Department
Appeal from superior who were examined, as well aa in the circourt, Sonoma county; S. K. Dougherty, cumstances under which the instruments
were executed, and the purposes held by
Judge.
Suit by James B. Ross against John M. Mrs. Ross with reference to her son and
Conway et al. to annul, on the ground of to the church. Upon the evidence before
undue influence, a trust-deed
made by it the court found in favor of the plainhis mother,
Elizabeth G. Ross, for the tiff. This finding was in accordance with
benefit of defendants.
Plaintiff had judg- the verdict of the jury, and upon a motion for new trial, in which the evidence
ment, and defendants appeal.
Affirmed.
George D. Collins and Genrffe A. Jobn^ was again brought before the court tor
son, (D. M. Delmas, of counsel,) for ap- consideration, it adhered to its former
Under these circumstances
pellants. John A. Wright, for respondent. conclusion.
we cannot disregard Its finding. Inas'V«^

HARRISON,

J.

The plaintiff, as the solo
heir of his mother,
Elizabeth G. Ross,
brought this action to cancel and annal
two certain deeds of trust conveying certain real estate in Santa Rosa, executed
by his mother, August 11, 1888, and August 18, 1888, respectively, alleging that at
the time of their exerution
his mother
was weak in body, and that her mind was
impaired, and that the defendant Conway, who was the pastor of the Roman
Catholic church of Santa Rosa, of which
she had been for many years a member,
and who was also her spiritual adviser,
had thereby acquired great influence over
her, and, talking advantage of such in-

much,

however,

as counsel

have

elabo-

a

2

a

a

a

rately argued the facts, we have examined
the record, and are of the opinion that
the evidence fully justifies the findings of
the court.
The court finds that at the dates of the
execution of the deeds of trust Mrs. Ross
was of weak .mind, and in a dying condition, and that she died on the 20th of August; that the defendant Conway was,
and had for a long time previously been,
the pastor of the Roman Catholic church
at Santa Rosa, and the spiritual adviser
of Mrs. Ross; that a confidence was reposed in him by her, and that there existed on his part an influence and apparent authority over her arising out of his
fluence and of her mental weakness, had relation to her as her spiritual adviser,
caused her to execute the said deeds of and that he took an unfair advantage of
trust for the benefit of himself and of the this Influence, and used this confidence
church of which he was the pastor. The and authority for the purpose of procurdefendants denied these allegations, and ing her to execute the two deeds of trust.
the cause was tried by the court, a jury The court also finds that Mrs. Ross had
having been called in as advisory to the in December, 1887, executed a will of all
court upon certain issues. The verdict of her estate, with the exception of some
the jury and the findings of the court minor legacies, in favor of the plaintiff
were in support of the allegations of the herein, and that the provision in the deeds
complaint, and judgment was rendered in of trust for the defendants, other than the
favor of the plaintiff. A motion for a new defendant Conway, were without any
trial having been made and denied, an consideration from them, but were made
appeal has been taken from both the judg- solely through the influence of Conway.
ment and the order denying
new trial.
The rule is inflexible that no one who^
The two deeds of trust re substantially holds
confidential relation towards
the same, the last onehaving beenexecuted anothwr shall take advantage of that remerely for the purpose of correcting an lation in favor of himself, or deal with
erroneous description in the first. Under the other upon terms of his own making;
the trust created by the deeds the trus- that in every such transaction between
persons standing in that relation the law
tees are directed to sell one of the parcels
of land "as soon as practicable," and out will presume that he who held an influence
of the proceeds thereof apply $8,000 in the over the other exercised it unduly to his
improvement of the other parcel, and pay own advantage; or, in the words of Lord
v. Barsham,
the remainder of the proceeds to the de- Langdale in Casborne
fendant Conway. Out of the income to Beav. 78, the inequality between the transbe derived from the parcel to beimproved, acting parties is so great "that, without
f75 per month was to be paid to the plain- proof of the exercise of power beyond
tiff, and the remainder monthly "to the that which may be inferred from the natpastor of the Roman Catholic church in ure of the transaction itself, this court
Santa Rosa, to be disbursed by him in" will impute an exercise of undue influence;" that the transaction will not he
such manner as he may deem charitable.
Other provisions contingent upon the upheld unless it shall be shown that such
of the other had independent advice, and that
death or change in circumstances
plaintiff are unnecessary to be repeated his act was not only the result of his own
here. The issues before the court were, in volition, but that he both
understood
substance,
whether Mrs. Ross was, at the act he was doing and comprehended
This rule finds its
the respective dates on which the deeds its result and effect.
of trust were executed, of weak mind, or application with peculiar force in
case
able to comprehend the provisions of the where the effect of the transaction is to
Instruments; and whether the defendant divert an Estate from those who, by the
Conway used the influence which he had ties of nature, would belts natural recipacquired over her, by virtue of being her ients, to the person through whose influ-
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the diversion Is made, whether such
divbi'sion be for his own personal advantage, or for the advantage of some interIt
eat of which he is the representative.
has l)een more frequently applied to transactions between attorney and client or
guardian and ward than to any other
relation between the parties, but the rule
itself has its source in principles which
underlie and govern all confidential relations, and is to be applied to all transactions arising out of any relation In which
It is termed
the principle is applicable.
by Lord Ei.don " that great rule of the
court that he who bargains in any matter
of advantage with a person placing confidence in him is bound to show that a
reasonable use has been made of that con" Gibson v. Jeyes, 6 Ves. 278. It
fidence.
was said by Sir Samuel. Eomii^ly in his
argument In Huguenin v. Baseley, 14 Ves.
" the relief stands upon a general
300, that
principle applying to all the variety of
relations in which dominion may be exercised by one person over another," — a
principle which was afterwards affirmei)
by liord Cottekham in Dsnt v. Bennett,
4 Mylne & C. 277, saying that he had received so much pleasure from hearing it
uttered in that argument that the recollection of it had not been diminished by
the lapse of more than 30 years.
That the influence which the spiritual
adviser of one who is about to die has
over such person is one of the most pow^erful that can be exercised upon the human mind, especially if such mind is im
paired by physical weakness, is so consonant with human experience as to need
no more than its statement; and in any
transaction between them, wherein the
adviser receives any advantage, a court of
, <;q|uit.v will not enter into an investiga/^tion of the extent to which such influence
Any dealing between
Has been exercised.
will be
j/hem, under such circumstances,
set a-side as contrary to all principles of
/equity, whether the benefit accrue to the
/adviser, or to some other recipient who,
/ through such influence, may have been
made the beneficiary of the transaction.
These principles have been so invariably
announced whenever the question has
arisen that a mere reference to the authorities will sufiice. Norton v. Eelly, 2 Eden,
286; Huguenin v. Baseley, 14 Ves. 273;
Thompson v. Heffernan, 4 Dru. & War.
291; Dent v. Bennett, 4 Mylne & C. 269;
In re Welsh, 1 Kedf. Sur. 246; Richmond's
Appeal, B9 Conn. 226, 22 Atl. Rep. 82; Ford
V. Hennessy , 70 Mo. 580 ; Pironi v. Corrigan ,
Eq. 135, 20 Atl. Rep. 218; Connor
47 N.
V. Stanley, 72 Cal. 556, 14 Pac. Rep. 306; 1
ence
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the 9th of August she bad exprpssed to
Conway a desire to make a testamentary
disposition ot her property, and, upon his
suggestion that Mr. Collins was a suitable person, she requested that he would
send him to her at the hospital where tihe
was lying. He thereupon sought Collins,
and, telling him the wish of Mrs. Boss,
accompanied him to the hospital. On
their way be told Collins of the mode in
which she proposed to dispose of her
property, and, after their arrival, remained in the room with tbera while she
was giving directions about the will, going out, however, occasionally, for short
intervals to visit other people in the hospital, and leaving the building before tb»
will was formally executed. Two days
later he visited Collins at his office, and,
after hearing the will read, he made to
Collins a suggestion of some changes,
and whether a deed of trust would not be
preferable to a will.
An appointment
was then made between him and Collins
to meet that afternoon in theroomof Mrs.
Ross at the hospital. After their arrival
at the hospital, Conway made a suggestion to her that she execute a deed of
trust instead of a will, and also other suggestions in reference to her disposition of
Only himself and Collins
the property.
were in the room during this consultation,
he, however, leaving It temporarily
a
few times during the period over which
the interview extended, but remaining until Collins had received all the directions
that she gave. Assuming that, by virtue
of his relation to her, he had acquired an
influence over her, it must be held that in
the transaction under investigation there
was an undue exercise of such influence;
that by not insisting that she should
have independent adYice, and by continuing to remain in her presence during the
interview with the only other person
whom he permitted to see her, .he exercised an influence over her actions which,
though unseen and inaudible, was none
the less effective in its results.
"The question is, " said Lord Ei.don in Huguenin v.
Baseley, 14 Ves. 300, "not whether she
knew what she was doing, had done, or
proposed to do, but how the intention
was produced ; whether all that care and
providence
was placed round her, as
against tbose who advised her, which
from their situation and relation with respect to her they were bound to exert
on her behalf." While the contract of
purchase
made between the defendant
Conway and the trustees under the instruments sought to be annulled was irrelevant to any material issue before the
court, and would have been properly excluded from evidence, we are unable to
see that its admission could in any way
have been prejudicial to the rights ot the
appellants. The judgment and order denying a new trial are affirmed.

BigPlow, Fraud, 352; Story, Eq. Jur. § 311.
The finding of the court that Mrs. Ross
did not have any independent adviceupon
the subject of making the deeds of trust
Is fully sustained by the evidence. It appears from the record that the attorney
who prepared the instruments was introduced to her by Conway, and that the onWe concur: DE HAVEN,
ly persons with whom she had any interview, or from whom she could receive any LAND, J.
advice respecting the same, were this attorney and the defendant Conway. On
Hearing in bank denied.
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T.

WILLIAMSON.

(2 Ch.

Court

App. 55.)

of Appeals in Chancery.

Dec.

IT,

1866.

This was an appeal by the defendant,
Robert Williamson, from a decree of Vice
Chancellor Wood^ setting aside a sale, on
the ground that the purchaser stood in a
fiduciary relation to the vendor, and did not
make a full disclosure to him of all material
facts within his knowledge relating to the
value of the property. The facts of the case
fully appear in the report of the case before
the vice chancellor (L. R. 1 Eq. 528) and the
judgment of the lord chancellor.
Mr. W. M. James, Q. C, and Mr. Little,
In support of the decree. Attorney General
(Sir J. Rolt), and Mr. Brlstowe, for the appellant.
Solicitors for the plaintiff: Messrs. N. C.
& C. Milne.
Solicitors for the appellant; Messrs. Clowes
& Hickley.
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LORD CHELMSFORD, L. C. In this case
the vice chancellor has made a decree that
an agreement for the sale by the intestate,
William Clowes Tate, to the defendant, Robert Williamson, of the undivided moiety of
an estate called the "Whitfield Estate," in
the county of Stafford, consisting of messuages, lands, and coal mines, ought to be set
aside, upon the ground of the defendant not
having communicated to the intestate all
the information which he had acquired with
reference to the value of the property, and,
in particular, of his not having communicated an estimate of the value of the mines
which was obtained by the defendant pending the agreement
The question raised by the appeal is
whether any such relation existed between
the defendant and the intestate as to render
It the duty of the defendant to make the
communication.
exercised by courts of
The jurisdiction
equity over the dealings of persons standing
in certain fiduciary relations has always been
regarded as one of a most salutary description. The principles applicable to the more
familiar relations of this character have been
long settled by many well-known decisions,
but the courts have always .been careful not
to fetter this useful jurisdiction by defining
Wherever
the exact limits of its exercise.
two persons stand in such a relation that,
while it continues, confidence is necessarily
reposed by one, and the influence which naturally grows out of that confidence is posis
sessed by the other, and this confidence
abused, or the influence is exerted to obtain
an advantage at the expense of the confiding party, the person so availing himself of
his position will not be permitted to retain
although the transaction
the advantage,
could not have been impeached if no such
confidential relation had existed.
H.& B.Eq.(2d Ed.j-22
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Did, then, the defendant, R. Williamson,
when he put himself in communication with
clothe himself with a charthe intestate,
acter which brought him within the range
of the principle?
In considering this question, it will be necessary to bear in mind the situation of both
the parties at the time when the agreement
for the sale of the property was entered
into.
The intestate, when he was quite an infant,
had become possessed of the property in
question independently of his father. He
contracted habits of extravagance at the university, and in consequence of some displeasure
which he had occasioned to his
father on the subject of his debts, the father's doors were closed against him. He was
thus thrown upon the world at an early age
without any one to control him, and with
scarcely a friend to counsel him, and towards
the close of his life he became addicted to
drinking and died prematurely at the age
of twenty-four. The defendant is the nephew
the
of Mr. Hugh Henshaw Williamson,
great uncle by marriage of the intestate,
who had been the trustee and manager of
the property, and the receiver of the rents,
which latter duty the defendant had for some
short time been deputed to perform for him.
It does not appear that the defendant by
his employment acquired any particular information respecting
the property, but as
he states in his answer that he had "previously" (to his first interview with the in"some idea of endeavoring to be
testate)
the purchaser of the estate, in case the same
should come into the market," it is reasonable to suppose that he was not altogether
ignorant of its character,
and must have
formed some idea of its value.
I think no stress can be laid upon the circumstance of Mr. H. H. Williamson having
been the trustee of the property. The trusas to the intestate's moietyi, had
teeship,
come to an end upon his (attaining his majority, in July, 1857. The accounts had been
settled, and Mr. Williamson, in surrendering
his trust, had behaved generously to the inThough he continued after this petestate.
riod to receive the rents and manage the
property, yet there appears to have been
nothing in the office which he undertook
after his trusteeship expired which would
have prevented his dealing with the intestate upon the same terms as a mere stranger. Much less could the mere receipt of
the rents for his uncle have placed Robert
Williamson in a different position from that
of any ordinary purchaser. But a new and
peculiar relation arose out of the circumstances which afterwards occurred.
In the
year 1859 the debts which the intestate owed
at the university were causing him considerable embarrassment He had been pressed
by Mr. Holloway, acting for his Oxford creditors, for payment of an amount of £1,000.
He was unable, in consequence of the unfor-
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tunate quarrel with his father, to apply to
him for advice, and, having before experienced the kindness of Mr. H. H. Williamson, he turned to him again in his difficulties. The letter by which the intestate made
his situation known to Mr. Williamson is
not forthcoming. The defendant, in his answer, says that he was informed by Mr. H.
H. Williamson that it stated he was again
Involved, and either asked for assistance,
or for advice as to the mode of procuring
I should have been glad if we
assistance.
could have seen the terms of this letter, as
it might have explained the exact nature of
the office which Mr. Williamson was asked
to undertake. In the answer to this letter,
dated the 30th of July, 1859, which is set
out in the bill, in paragraph 52, Mr. Williamson invited the intestate to his house,
and desired him to bring with him "a correct account of his debts, omitting nothing,
and he would see what could be done."
The intestate did not accept the invitation,
and nothing more was heard of the matter
until about the 26th of August following,
when Mr. H. H. Williamson received a list
of the intestate's debts due to Oxford creditors, amounting, as already mentioned, to
£1,000. The defendant, in his answer, says
"that the list was given to him by Mr. H.
H. Williamson, and that he, after perusing
the same, remarked that the charges were
excessive, and that the bills might probably
be settled for half the amount; that Mr.
H. H. Williamson thereupon requested him
to see the intestate, and ascertain upon what
terms he could be relieved from his debts,
and, if this could be done for £500 or a
little more, he authoiized the defenda,nt to
advance the intestate that amount on further security of the property." The defendant accordingly wrote to the intestate on
the 26th of August, 1859, the letter, which
Is set out in paragraph 58 of the bill, in
which he states that his uncle is not sufficiently well to attend to business; that the
list of debts owing forms a very heavy
amount, which Mr. HoUoway expects to have
paid immediately; and adds, "I will meet
you in the course of a few days In London,
upon having a couple of days' notice, and,
after hearing your views on the subject, will
talk over the matter, and see in what way
it can be arranged." The counsel for the
defendant say that his office was merely
to see whether a compromise of the debts
could be effected, and that, at the time of
the purchase,
his mission was at an end.
One can hardly believe that his advice and
assistance could have been understood
to
be of this limited character.
He knew that
Mr. HoUoway was pressing for immediate
payment to the Oxford creditors, and that
If he refused to reduce the amount the whole
must be paid. It does not appear that, if
Mr. HoUoway had insisted on a payment
In full, Mr. H. H. Williamson would not have
been disposed to advance a larger sum than

that which he had mentioned, as the property would have been an ample security for
any amount required to cover the whole
of the debts. And the defendant must have
been perfectly aware that the intestate's
property in Staffordshire was the only fund
out of which the debts could be discharged.
The account of the defendant's Interview
with the intestate we have from the answer
He states that he offered to negotiate
alone.
with the intestate's creditors for an abatement of their claims, telling him "that he
was authorized by his uncle to advance £500
or more if required" (I suppose he must have
added "upon the security of the property"),
"but that the intestate positively refused to
allow him to ask for any deduction from his
debts, saying that any such application would
injure his character." The answer then proceeds: "But he at the same time stated that
he was desirous to sell his share of the WhitMr. Bristowe, for the defendfield estate."
ant, said the instant the intestate refused to
allow any attempt to compromise his debts,
the defendant's office of adviser came to an
end, and from that moment the parties, to use
were dealing "at
expression,
the familiar
arms' length." I cannot accept this view of
the defendant's position. I think that bis visit
to London was not solely for the compromise,
but generally for the arrangement of the intestate's debts; that he came with authority
which involved a dealing with the property of
the intestate, as he was to advance his uncle's
money on the security of this property.
And
it may be observed that he had his attention
particularly directed to the mode of satisfying
the debts by a mortgage.
He knew, too, that
if the payment of the debts In fuU was insisted upon, and his uncle refused to advance
a larger sum than "£500 or a little more," a
sufficient amount to discharge all the debts
could easily be raised upon the security of the
property, which was subject only to a mortgage for £1,000. It seems to me that the defendant had placed himself in a position which
rendered it incumbent upon him to give the
best advice to the intestate how to relieve
himself from his debts, and ho one can doubt
that if his judgment had been unbiased that
he would have recommended a mortgage, and
not a sale. But it appears, from the defendant's own statement, that he had a reason for
not giving his a,dvice. As already stated, he
had previously thought of purchasing
the
estate in case it should come into the market
for sale, "an event," he says, "he thought was
not unlikely to happen."
I asked the defendant's counsel what he understood by these
words, and was answered that the defendant's
expectation
was founded upon the hiconvenient nature of property consisting of an undivided moiety. This may have first led the
defendant to expect that he might have an
opportunity of purchasing the property at no
distant period, but his belief in the probabUity of a sale must have been considerably
strengthened at the time of his interview with
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the intestate, from the knowledge he had of
his embarrassments.
Whether the conversation between the defendant and the intestate
turned so abruptly from the intestate's refusal
to compromise his debts, to the expression of
his desire to sell his share of the Whitfield
estate, as represented by the defendant or not,
it is quite clear to my mind that the confidential relation between the parties had not

terminated when the negotiation for the purchase of the property by the defendant commenced, and that he did not then, or at any
rime afterwards, stand in the situation of an
ordinary purchaser.
This being so, the defendant, pending the
agreement, was bound to communicate all the
information he acquired which it was material
for the intestate to know in order to enable
him to judge of the value of Ms property. It
was admitted that the valuation of Mr. Cope
was in the hands of the defendant at the time
he wrote his letter of the 10th September, 1859.
The defendant Is charged 'With making untrue representations in that letter. If he had
done so, it would of course strengthen the
case against him, but
find nothing in the
letter which amounts to a misrepresentation,
nor anything more than a flisparagement of
the property, not uncommon with a purchaser
when he desires to stimulate the owner of
the property to close with his offer.
Having stated my opinion with regard to
the duty cast upon the defendant to communicate Cope's valuation to the 'ntestate. It seems
unnecessary to pursue the case further. The
fair dealing, In other respects, of the defendant during the negotiation, and before the
agreement was signed, becomes almost irrelevant.
The refusal of the solicitors to proceed with the agreement
unless the young
man had some legal assistance, the recommendation of the defendant that the intestate
should apply to his father for advice, the opportunity afforded him pending the negotiation of consulting any friends who were
capable of advising him, the reference to Mr.
Payne whether merely for the purpose of
completing the agreement, or to afford the intestate an opportunity of obtaining his opinion
as to the value, all these considerations are of
when once it Is established
no consequence,
that there was a concealment of a material
fact, which, the defendant was bound to dis-

I

close.

Nor, after this, is it of any importance to
the real value of the property.
Even if the defendant could have shewn
that the price which he gave was a fair one,
this would not alter the case against him.
The plaintiff, who seeks to set aside the sale,
would have a right to say, "You had the
means of forming a judgment of the value of
ascertain
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the property in your possession, you were
bound, by your duty to the person with whom
you were dealing, to afford him the same opportunity 'which you had obtained of determining the sufficiency of the price which you
you have failed in that duty, and
offered;
the sale cannot stand." But, in truth, there

are strong grounds for thinking that the price
agreed to be paid by the defendant is quite
inadequate to the value of the property. There
is no occasion to weigh the opposite opinion
of the engineers and surveyors, and to form
a conclusion from them.
It is sufficient to
take the valuation of the mines by Cope,
amounting to £20,000, and the valuation of
the surface by the defendant's own witnesses,
ranging from £10,000 to £11,290, and making
every allowance for a reduction of the value
of the intestate's share, In consequence of its
being an undivided moiety, it will appear
that the value, by the defendant's own shewing, must have been at the least £14,000. For
this property the defendant agreed to pay
£7,000 apparently about half the value, and
that not at once, but £1,500 was to be advanced to the intestate, which was to bear
interest till the day for the completion of the
purchase, which advance must have been intended to enable the Intestate to pay off his
debts immediately; £2,000 was to be paid on
the 25th March, 1860, and the residue by yearly instalments in the four following years.
It appears to me, upon a careful review of ^
the whol,e case, that it would be contrary to
the principles upon which equity proceeds, in
judging of the dealings of persons in a fiduciary relation, to allow the purchase by the defendant, Robert Williamson, to stand.
I am satisfied that the defendant had placed
himself in such a relation of confidence, by his
undertaking the office of arranging the In
testate's debts by means of a mortgage of his
property, as prevented him from becoming a
purchaser of that property without the fullest
communication of all material information
which he had obtained as to its value; that j
this openness and fair dealing were the more
necessary when he was negotiating with an
extravagant and necessitous young man, deprived at the time of all other advice, eager
to raise money, and apparently careless in
what manner it was obtained; and the defendant having, by concealment of a valuation which he had privately obtained, prn
cured a considerable advantage In the pnce
which the seller was induced to take, and
which even the defendant's witnesses prove
to be grossly inadequate,
he cannot be permitted so to turn the confidence reposed in
him to his own profit, and the sale ought to
be set aside.
Decree affirmed.
Petition of
appeal dismissed, with costs.
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and vouchers had been lost, either by his attorney or by the commissioner, after they
(1 S. W. 408, 84 Ky. 219.)
had been so given him; that he was not
Sept. 14, 1886.
present when the commissioner's report was
of Kentucky.
Appeals
of
Court
made, or when it was confirmed, or when the
Appeal from circuit court. Barren county.
order was made directing him to pay said
This Is an action by appellant for a new sum to the commissioner, nor did he
know
trial In the case of Buford W. Thompson,
that such orders were made, or that his reetc., against George R. Price, Administrator
ceipts and vouchers were lost, until after
The court below
of Joseph Price, Deceased.
execution had issued against him. He prayFrom that
refused to grant a new trial.
ed the court to set aside the report of the
this
prosecuted
George
R.
Price
judgment
commissioner, the order and judgment diBuford W. Thompson, etc., against
appeal.
recting him to pay said sum to the commisof Joseph
George R. Price, Administrator
sioner, the sale of his land, and grant him
Price, was an action to settle the accounts
The court granted him an
a new trial, etc.
of said administrator, and sell lands of his
injunction until further orders, but, on final
By the commissiondecedent to pay debts.
trial, dissolved the injunction, and dismissed
er's report in said action the administrator
From that judgment he appeals
his petition.
in
was found to be indebted to the estate
to this court.
the sum of $295.50.
This report was conThe appellee Dickey made a joint answer
firmed, and an order entered directing the
with
the other defendants. They do not
administrator to pay said sum to commisdeny that appellant did not know that the
sioner, in default of which execution issued,
cor.imIssioner had reported an indebtedness
and land belonging to administrator was
against him of $295.56, and that the court
levied on and sold.
The equity of reaemphad confirmed the report, and ordered him
tion was afterwards levied on, but, before
etc.,
to pay the money to the commissioner,
the sale, this action was brought.
or that his receipts and vouchers had been
W. P. D. Bush, Finlay Bush, and Bales,
lost, until after execution had been issued
George R.
Nuckols & Gorin, for appellant,
against him. Besides, he swears in his depPrice, Adm'r, etc.
W. L. Porter, for aposition to the same thing.
The evidence,
pellees, B. W. Thompson and others.
therefore, as to that matter is conclusive.
The allegation of the petition is that the
receipts and vouchers were placed in the
BENNETT, J. The appellee filed his petition in the Barren circuit court against the hands of the attorney "to file with the comiippellees, Buford W. Thompson, and T. M.
missioner in making ssiid settlement, and
they were either lost by said Bales (the atDickey, the master commissioner of the Bartorney) or by said commissioner after they
ren circuit court, and others; In his petition
ie alleges that appellee Thompson filed his were given to him." The answer in refer"They have no 1
ence to that allegation Is:
petition in the Barren circuit court against
knowledge or information sufficient to form
him, as the administrator of Joseph Price,
a belief as to whether they were placed In
deceased, for the purpose of having the dethe hands of said Bales to be filed with the
cedent's estate settled, and the sale of land
commissioner."
So the answer does not
to pay debts, etc.; that appellee T. M. Dickdeny that said receipts and vouchers were
ey, to whom the case was referred as the
filed with the commissioner, or that "they
master commissioner of the court, reported
had been lost by the commissioner after they
that appellant was indebted to said estate,
had been given to him." The commissioner
as administrator, in the sum of $295.59; that
certainly knew whether such was the fact
said report was confirmed without objection,
or not, and his silence is conclusive against •
and appellant was ordered to pay said sum
him. Besides, the attorney. Bales, swears:
and In default of which
to the commissioner,
"I placed them, as I now believe, and aften
execution was ordered to issue; no payment
having been made, execution issued in the the judgment in the cause was rendered
then believed, in the hands of T. M. Dickey,
name of the commissioner, and by his direcmaster commissioner of the Barren circuit
tion, against appellant, which was levied on
court If
a tract of land containing 99 acres, belongdid not so place them, I lost
ing to appellant; that said land was sold at them; but they were all put together in a
paper, and handed to Dickey, and I find a
execution
sale for the sum of $250, which
part of them allowed, and the others not,
was less than two-thirds of its appraised
The appellee Dickey purchased it.
and, as they were not disallowed or rejected,
value.
Afterwards a second execution was issued,
took it Mr. Dickey mislaid them." Appeland levied on the equity of redemption In
lant swears that he did pay said claims
said land. He alleged that he had paid off against the estate, which were properly provand discharged various just claims and deed, etc.
Mr. Bales also swears that said
mands against the estate of his decedent,
claims were properly proved, etc. No witin amount the sum of $296.56;
exceeding
ness contradicts them, nor did appellees offer
that he gave the receipts and vouchers eviany evidence at all. So it may be regarded
dencing these payments to his attorney, to as conclusively proven (1) that appellant had
file with the commissioner; that said receipts paid and discharged said debt; (2) that l\e
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placed the receipts and vouchers evihad a new trial, and the injunction sustained,
dencing the payment in the hands of his atcharging
and the report of the commissioner
torney, to be filed with the commissioner;
him with $295.56 set aside, and the order directing the payment of it to the commissioner
(3) that they were placed in the hands of the
commissioner, and were lost or mislaid, so
set aside.
that they were not allowed by him in his
Appellant also asks that the sale of his
settlement, and, by reason thereof, judgment
land under said execution be set aside. It is
was obtained against appellant on a demand
contended that this should not be done, for
which he had already paid.
the reason that the reversal of an erroneous,
We understand the general rules of law
not void, judgment does not and cannot set
governing applications for new trials to be:
aside the sale of property made thereunder.
for newly-discovered evidence,
That is, no doubt, the general rule.
But in
(1) When
"the names of the witnesses who have been
this case the return of the officer who made
discovered;" (2) that the applicant has been
the sale shows that the appellee T. M. Dickvigilant In preparing his case for trial; (3)
ey, the master commissioner,
to whom the
that the new facts were discovered after the case was referred, was the purchaser of the
trial, and would be inrportant; (4) that the property at the execution sale.
It is also
evidence discovered will tend to prove facts
alleged in the petition that he was the purwhich were not directly in issue on the trial,
chaser at that sale.
The answer says that
or were not then linown, nor investigated
the return of the officer in that regard was
by the proof; (5) that the new evidence is
a mistake; that he was not the purchaser,
not merely cumulative, etc,.
but he offers no proof as to that matter, and,
Here the evidence was not newly discovthe return of the officer being presumptively
ered, but was known to appellant before the
correct, the commissioner'
must be regarded
.trial, and had been prepared by him to be as the purchaser.
So the question arises, was
used on the trial; and, judging from the rechis purchase valid? Had_he, been^^ree from_
ord, had it been used on the trial, the issue
a fiducial character, "ffiere can be no doubt
would certainly have been decided for the apthat" his purchase would , have been valid;. .
pellant.
So the question
now is, was the tmf^ standing in a fiducial relation to deceappellant vigilant in preparing his case for
dent's estate^quity devolved upon him the
duty to protect the interest of that estate.
Ordinarily, we would say not.
trial?
Had
the trial of the case been before a jury, or ^n such eases "the fiduciary cannot avail himbefore the court by depositions, it would have
self of the influence which his position gives,
been his duty to see that his witnesses were
for th e purposes of his own gain^.nr_.heneflt,
duly subpoenaed to attend court to testify, or ■[tojie _5reju(il£e,.Qr. Tnlury of those Interests
It is a rule \
that their depositions were duly taken.
which it ishis duty to protect.
Nor
would it be reckoned proper vigUance to leave
of equity "that no man'can acquire an interest \
these matters in the hands of his attorney to
where he has a duty to perform inconsistent J
The rule which prevents/
attend to; for the attorney is but his agent,
with that interest.
and his want of proper vi^lance is also that
a person, standing in a fiducial relation, from
acquiring an interest which is inconsistent
of the principal. But a different case is presented here.
The commissioner is the oflBcer
with those fiducial duties, stands mainly upon
of the court,— "the hand of the court,"— whose
motives of general pubUc policy; nor can a.
duty it is in such cases to receive all vouchers
man, standing in such relation with respect
presented to him, and preserve them, and, if
to property, be allowed to purchase the prop- \
\
properly proven, to allow and report them to
erty at a judicial or execution sale, unless
I
This being his official duty, and the the entire responsibility of obtaining the highcourt.
presumption being that he will discharge his est price has been removed or taken out of his /
If he continues under the duty of '
hands.
duty, it cannot be said that after a person
seeing
with him, properly
the property bring its highest price, y
has filed his vouchers
from purchasing.
he is incapacitated
proven, that it is his duty to keep a watch
These principles apply, not only to trustees
over him, as in the case of a private person,
proper, but to all persons invested with fiduto see that he discharges that duty by reportadministrasuch as executors,
cial power;
ing the claim to be allowed by the court.
Had appellant's attorney, with whom he in- tors, assignees of a bankrupt, commissioners
of bankrupts, sheriffs, and judicial officers in
trusted these vouchers to be delivered to the
See,
See Kerr, Frauds, 150, 160.
commissioner,
failed to deliver them, then it general.
also, Stapp V. Toler, 3 Bibb, 450.
could be' truly said that he was wanting in
While the same general principle governs
proper vigilance; for Id that case his attoraU persons occupying a fiducial character, yet
ney's negligence would be his negligence.
there are two classes controlled by "different
But his attorney having delivered the vouchspecial rules."
The first class includes all
ers to the officer of the court,— the hand of
in which the fiduciary and
those instances
the court, in such matters,- properly proven
those with whom he stands in that relation
as vouchers, that was all that was necessary,
consciously
and intentionally deal with each
under the circumstances. That officer having
other, each knowingly taking a part in the
lost them, and appellant not being apprised of
it until after judgment and execution had transaction from which results a contract or
Here the contract is not necesconveyance.
been obtained against him, he should have
had

\
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sarlly voidable,— It may be valid; but a presumption of Its invalidity arises, and that so
strong that nothing short of clear evidence
of good faith, of full knowledge, of adequate
thought,
consideration,
and of independent
The
consent, and action, can overcome it.
second class is where the fiduciary, acting
with reference to his trust, deals with himself in his private or individual character;
as where an agent to sell, sells the property
to himself, or a sheriff buys the property at
his own sale. Such transactions are always
voidable at the suit of the party concerned.
They are not merely presumptively invalid,
as in the first class, where good faith, full
independknowledge, adequate consideration,
ent thought, consent, and action, may be proved; because the sale or purchase, If made
privately. Is not known, or, if made publicly,
by coercive authority, cannot be controlled.
Therefore the good faith, full knowledge, etc.,
For these reasons the predo not control.
sumption of invalidity in the first class is reof invalidity
buttable, and the presumption
in the second clasb is conclusive.
3 Pom. Eq.
Jur. i§ 956, 957. These rules being soimd,
and so well sustained by authority, this cburt
does not hesitate to adopt them for the government of all persons occupying a fiduciary
whether of a private or a public
character,
natiire.

Officers whose powers are not merely per-1
suasive, but coercive, ex parte, and arbitrary, i
should be held to strict impartiality, fidelity,
and integrity in the discharge of their trusts.
All temptation to make private gain, to take
directly or indirectly,
vmfair advantage,
should be removed.
The most effective way
to do so is to declare all such transactions
conclusively invalid. The master commissioner, Dickey, was still acting as commissioner
in the case at the time he purchased the land
at execution sale. It was to the Interest of
the estate that the land should bring its full
value.
It was his duty to encourage its bringing its fuU value.
Therefore, for him to become a bidder for it at the sale antagonized
his private interest with his fiducial duty.
This he had no right to do. For these reasons the injunction should have been sustained, a new trial granted,
the report of the
commissioner allowing the $295.56, and the
order of court directing its payment, set aside,
and the sale of said land set aside, and appellant allowed credit for any sums proved to
have been paid by him for said estate, not
otherwise allowed. Wherefore the judgment
of the lower court Is reversed, and cause remanded
for further proceedings consistent
with this opinion.

LEWIS, J., not sitthig.
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BliMORB

V.

JOHNSON

et ux.

(32 N. EJ. 413, 143 111. 513.)
Supreme Court of Illinois.

Oct. 31, 1892.

Appeal from superior court, Cook county;
Hawes, Judge.
Bill by Susie K. Elmore against Frank A.
Johnson and Annie C. Jolinson to set aside
a deed.
The bill was dismissed for want
of equity, and complainant appeals.
Affirm-

Kirk

ed.

The other facts fully appear in the following statement by Magruder, J.:
This is a bill filed in the superior court of
Cook county on December 11, 1890, by the
appellant against the appellee and his wifu
for the purpose of setting aside a deed made
by the appellant to the appellee on January
17, 1884, conveying to him the W. % of lots
6, 9, 20, and 23, in the subdivision of S. %
of S. W. % of N. W. Vi of section 22, township 39 N., range 13 E., etc., in Cook county; said west half consisting of 16 of the
32 sublets into which said lots 6, 9, 20, and
Also for the purpose
23 were subdivided.
of requiring Annie O. Johnson, the wife of
appellee, to convey to appellant the title held
by her to said west half; and also for the
purpose of taking an account of moneys
paid out by appellee for appellant, and of
moneys
received by him for her, and of
services by her to him and by him to her,
and of losses alleged to have been caused
by want of diligence and skill and by alThe defendants anleged misconduct, etc.
swered the bill. Replications were filed to
Proofs were taken, and, the
the answers.
cause coming on to be heard in May, 1891,
the bill was dismissed for want of equity,
etc.
The present appeal is prosecuted from
such decree of dismissal.
The deed was executed by appellant to
appellee in payment for his services to her
as her solicitor and attorney in the matter
hereinafter mentioned. The bill charges that
the defendant Johnson was negligent and
unskillful in the conduct of the complainant's business; that his services were worth
less than the value of the 16 sublets conveyed to him;
that the complainant was
without means, and when defendant began
to insist upon pay for his services she
agreed to pay him $400 if he would obtain
title for her to the 4 lots or 32 sublots; that,
after a decision had been rendered in her
favor, and before the execution of the master's deed to her, the defendant induced
her, by fraudulent representations and false
promises, to convey to him the west half
of said lots; that she supposed the deed
made by her to be a deed of an undivided
one-half part of the lots when she signed
it; that between the summer of 1883 and
November, 1888, she did certain typewriting
work for the defendant in his office, for
which he had not paid her; that an execution Issued in the attachment suit herein-
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after mentioned was returned no part satis-

fied;
that the executions issued upon the
decree for alimony hereinafter mentioned
could have been collected or secured; that
a mortgage
suit against the property was
allowed to go by default; that the lots had
been sold for taxes; that complainant did
not know any of the facts in regard to said
executions, or the abandonment of the mort-

suit, or the value of defendant's services in the chancery case until the day before filing her bill; that she first retained
the defendant to collect her alimony, and
obtain title to the lots "for a reasonable fee
and reward;" that she did not learn of the
tax sales until "somewhat over a year" before filing her bill; that she fijst discovered
the facts as to defendant's negligence and
misconduct, etc., within a few days before
filing the bill.
The answer of the defendant denies all
the allegations of the bill as to fraud, neglect, or misconduct, and as to the agreement
to take $400 for services, and sets forth a
history of his professional relations with the
complainant, and gives his explanation of
the various matters referred to in the bill,
and charges laches, etc.
On September 24, 1879, the complainant,
who was then about 33 years old, and had
been divorced from' a former husband named
Elmore, delivered to one Collins Pratt, an
attorney in Chicago, government bonds, owned by her, to the amount of $600, to be by
him converted into money, and loaned out
upon real-estate security.
Pratt used this
money to purchase said lots 6, 9, 20, and 23,
and obtained a deed of the same to himself
He then executed
on September 24, 1879.
his own note, dated October 4, 1879, for $600,
paj-able in two years, to the order of complainant, with interest at 8 per cent., and
also a trust deed to secure the same, upon
said lots, to one Paul Mackenhaupt, as trustee, and delivered said note and trust deed,
On March 8, 1880,1
to the complainant.
Pratt, who was at that time engaged to be I
married to the complainant, obtained the/
note and trust deed from her upon some
'
representation that it would be necessary to
change the securities in view of their approaching marriage, and applied to Mackenhaupt for a release of the trust deed, which
was executed and delivered to Pratt on said
8th day of March, 1880. On March 24, 1880,
the complainant and Pratt were married,
and lived together until about May 1, 1880,
when he abandoned her. During said marriage, and on April 13, 1880, Pratt borrowed
$500 of one Elmers, and executed his note
of that date for that amount, payable in two
years, to the order of Eimers, and to secure
said note he and appellant conveyed said
lots 6, 9, 20, and 23 to Charles Thornton,
trustee, by trust deed of same date. On the
same day, April 13, 1880, there was filed for
record a warranty deed, executed by Pratt,
and purporting to have been also executed
gage

344

CWNSTRUCTIVB FRAUD.

by complainant as his wife, conveying said
lots 6, 9, 20, and 23 to one Addie Pratt, a
reputed sister of Collins Pratt, in whose
name subdivision was made of the 4 lots
into the 32 sublets above referred to. On
April 80, 1880, the defendant executed his
unsecured note to the complainant for $600,
payable two years after date, with 8 per
cent, interest. This latter note complainant
claims to have known nothing about until
long afterwards, when she was trying to
collect the $600 from Pratt, and he stated
She
that he had given his note therefor.
says that she then examined her trunk and
and found the note for the first
papers,
time. - On November 1, 1881, complainant obtained a decree of divorce from Collins Pratt
upon the ground of adultery, which decree
required him to pay her $40 every month
as alimony, and changed her name to Susie
K. Elmore. Mr. John W. Waughop was her
solicitor in the divorce suit. Soon after the
separation between complainant and Pratt,
she employed Mr. Leonard Swett to collect
the $600 from Pratt, and Mr. Swett succeeded in obtaining $250 of that amount for
her.
About the time of the decree of divorce, or soon thereafter, Mr. Waughop had
made an agreement for her with Pratt, by
the terms of which Pratt was to pay $500
in full discharge of alimony and of the balance due upon the claim for $600, said sum
of $500 to be paid at the rate of $5 per
week.
She was paid $5 per week up to
and until February 18, 1882.
It would appear that Mr. Swett received $50 for his
By
services,
and Mr. Waughop nothing.
deed dated January 7, 1879, one Arnold and
his wife sold and conveyed to Collins Pratt
and Edgar M. Wilson lots 2, 13, 16, and 27
in said subdivision for an expressed consideration of $600; and ta secure their note
for $500, payable in three years, to order of
William Fitzgerald, with 10 per cent, interest, Pratt and Wilson executed a trust deed,
dated January 21, 1879, conveying said lastnaijied lots to O. T. Hartlgan, trustee.
Such being the condition of affairs, the
complainant, about the middle of February,
1882, applied to the defendant Johnson
to
act as her attorney and solicitor in recovering what might be due to her in money or
property from her former husband, Collins
Accordingly, on February 23, 1882,
Pratt.
the defendant filed a bill for the complainant, as her solicitor, in the circuit court of
Cook county, against the said Collins Pratt,
Addie Pratt, Elmers, and Thornton.
This
bill was sworn to by Mrs. Elmore. It sets
up the facts hereinbefore stated.
It charges
that the note of April 30th was never delivered to her or accepted by her; that Pratt
obtained the $600 to use for himself, and
deceived her in respect thereto, and attempted to defraud her out of the money; that
Either her signature to the deed to Addie
Pratt was forged, or obtained from her by
fraud and misrepresentation, and without

consideration; that lots 2, 13, 16, and 27
are of the value of $1,000, and are the only
property owned by Pratt; that said $600
was not loaned to Pratt, but intrusted to
him for conversion into real-estate securities
drawing 8 per cent;
that the note and
Mackenhaupt trust deed were obtained from
her in order to cheat and defraud her, and
get a release of the trust deed;
that the
Elmers note and Thornton trust deed were
without consideration, or accepted with notice of her rights, and with the intent to
The bill offers to
cheat and defraud her.
return and cancel the note of April 30th.
It contains the following averment: "Your
oratrix believes, and on belief avers the fact
to be, that said defendant purchased said
real estate (lots 6, 9, 20, and 23) with the
money so intrusted to him as aforesaid, to
be invested by him in good real-estate seThe bill prays that the release
curities."
deed made by Mackenhaupt may be set
aside and canceled, and that the trust deed
to him may be declared to be in full force,
and a valid lien upon said lots for the balance of the $600 due from said Collins; and
for such other relief as the nature of the
case may require and -inay seem' meet. On
March 18, 1882, the bill was amended by
averring that Pratt was then the owner of
said lots 6, 9, 20, and 23, and held an unrecorded deed, dated February 9, 1882, from
Addle Pratt to himself. On March 10, 1883,
the prayer of the bill was amended as follows: "Or that Pratt may be declared to
*
*
*
hold the title * * * in trust,
and may be required to convey the same
to your oratrix, and that the said deed
*
*
* to said Addie Pratt may be declared null and void, and may be set aside,"
etc. At the April term, 1882, Collins Pratt
answered the bill, alleging that complainant loaned her money upon his note secured
by the trust deed to Mackenhaupt, after investigation and advising with others; that
said trust deed was released in order tc bor,row $500 to buy household fvu:niture in riew
of the approaching marriage; that complainant has some of the goods bought with the
money borrowed of Elmers;
that she accepted the note of April 30th; that he has
paid $290, instead of $250; that she fully
understood the contents of the deed to Addie
Pratt.
The answer admits the purchase of
lots 6, 9, 20, and 23, and the ownership of
an undivided half of lots 2, 13, 16, and 27,
and denies all charges of deception and fraud
or forgery or misrepresentation, and also denies that he now owns lots 6, 9, 20, and 23,
or holds an unrecorded deed of tiie same
from Addie Pratt.
Addie Pratt also filed
an answer to the bill, denying that the deed
to her was without consideration, or obtained by fraud, or that complainant's signature
thereto was forged, or that defendant had
made a deed to Collins Pratt; and averring
that said deed to defendant was executed
for a good consideration, and was under-
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by complainant when she signed it.
1882, replications were filed to the
answers. March 17, 1883, the bill was dismissed as to Elmers and Thornton, and the
cause placed upon the trial calendar.
The
hearing took place on November 23 and 27,
1883,
the defendants being represented by
counsel.
The decision was in favor of the
complainant, and a decree in accordance
with the decision was entered on December
8, 1883.
The decree found that Pratt purchased lots 6, 9, 20, and 23 with complainant's money; that the note to Elmers and
trust deed to Thornton were valid, but that
the $500 borrowed of Elmers was used by
Pratt, and exceeded the amount which had
been paid by him to complainant; that a
resulting trust had therefore arisen in favor
of complainant, and she was entitled to have
the title acquired by Pratt in said lots conveyed to her; that the deed to Addle Pratt
had been procured by fraud; that the lots
had been sold under decree ui favor of Elmers; that the unsecured note of April 30th
had been surrendered on the hearing; the
decree set aside the deed made by Collins
Pratt to Addie Pratt, and ordered said Collins to execute a deed of the lots to complainant, subject to the right of the purchasee under the foreclosure decree of Elmers, within 30 days, and upon his failing
to do so that the master execute said deed.
On January 16, 1884, the master executed to
the complainant a deed of lots 6, 9, 20, and
23, and on the next day, January 17, 1884,
complainant executed and delivered to the
defendant the deed of the west half of said
lots above referred to. The deed from the
master to her was not recorded until January
17, 1884.
Some time in June, 1882, Elmers
filed a bill to foreclose the trust deed securing his note upon lots 6, 9, 20, and 23. Appellee entered the appearance of appellant
in said foreclosure suit, but a decree of sale
was entered therein, and said lots were sold
under said decree on September 3, 1883, to
Elmers, for $676.23. The certificate of sale
was purchased by appellee and appellant
from Elmers on August 23, 1884, for $731;
one half— $365.50— having been paid by appellee, and the other $365.50 by appellant.
The certificate was assigned to Mrs. JohnAs soon as the time for redemption
son.
wbich was on December 3, 1884,
expired,
the master took up the certificate, and made
a deed conveying the whole of the four lots
Thereupon, on December
to Mrs. Johnson.
her hus8, 1884, Mrs. Johnson and appellee,
band, united in a deed conveying all their
Interest in the east half of the lots to the
appellant.
In addition to the chancery suit, appellee
On March 1, 1882,
took other proceedings.
he began an attachment suit to recover
$388.38 sworn by the complainant to be the
balance of the $600 then due to her, charging
that the debt had been fraudulently conThe attachment writ was levied
tracted.
stood

April

13,
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upon lots 6, 9, 20, and 23, and also upon lots
Judgment was rendered
13, 16, and 27.
therein on April 5, 1882, and general and
special execution issued on November 15,
1882.
No levy, however, was made under
the execution, but it was returned unsatisProceedings were also commenced to
fied.
enforce the decree for alimony, and to set
aside the agreement to settle for $500, payable at the rate of $5 per week.
On March
6, 1882, appellee filed in the divorce suit an
aflRdavit sworn to by complainant on March
2, 1882, setting up the decree for alimony,
the receipt of $5 per week up to February
18, 1882, the delivery to Pratt of the $600,
the release of the trust deed, etc., and alleging that there was due to her $388.38;
that the settlement for $500 had been made
upon representations as to Pratt's poverty,
and had never been fully approved of by
her; that she had given notice of her intention not to accept the $500; that Pratt had
purchased lots 6, 9, 20, and 23 on September
2,

1879, for $600, "and affiant is informed
that they are now worth about $3,000, and
are incumbered to the extent of $540 only;"
that Pratt owns lots 2, 13, 16, and 27, hicumbered for $600; that he refuses to pay
$75 due to her for alimony. A rule was entered by the court after a contest and after
reading other affidavits, requiring Pratt to
Upon his
pay the $75 within a certain time.
failm-e to do so, an attachment was issued,
and he was arrested for contempt of court,
and entered into a recognizance
to appear
in May, 1882, to answer the charge of conHe did not appear, however, but fled
tempt.
from the state, and went to Dakota, where
During the pehe has remained ever since.
riod from April 8, 1882, to August 21, 1883,
appellee caused six executions
to be issued
upon the decree for alimony for the amounts
thereof accruing from time to time, but realized nothing. On May 6, 1882, Hartigan sold
lots 2, 13, 16, and 27 under the trust deed
to him for default in the payment of the
principal of the note secured thereby, and
Interest thereon, and executed a trustee's
deed to the purchasers, Edgar M. Wilson and
Edward B. Holmes. All the lots were so
29,

sold

for

$682.43.

Alex. S. Bradley, for appellant. James
Munroe and F. A. Johnson, for appellees.

V

E

MAGRUDBR, J., (after stating the facts.>
Appellee testifies that the deed made to him
by appellant, conveying to him the west half
of the lots in controversy,
was executed by
her in pursuance of a previous contract
which she had made with him in reference
to payment for his legal services.
He swears
that by the terms of this contract she was
to pay all tne costs, and he was to have a
contingent fee of one-half of what should be
recovered both in the suit for alimony, and
in the chancery suit in regard to the lots.
The evidence shows that this contract was
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made during the pendency of the legal proceedings which the appellee was conducting
It was not entered into
for the appellant
before or at the time of his original employment, which took place on February 15, 1882,
nor did it exist when he filed the bill on
His answer states that
February 23, 1882.
"early in the spring or summer of 1882
•
*
*
•
* it was *
mutually agreed
that this defendant should have and receive
oneas a contingent fee for his services
half."
He testifies that he cannot fix the
date of the agreement, but that, to the best
of his recollection, "it was in March or April,
had a
discovered
possibly in May, after
pretty good-sized job on hand, and a good
deal of work to do, and had done a good deal
of work. * * * She claimed to have no
and could
money early in the proceedings,
not pay my fees in money, and that was why
subsequently
made a different arrangement
with her." Appellant swears that she never
made an agreement with the appellee to give
him one-half of the money or of the land
to be recovered.
The deed to appellee was
also executed while the relation of attorney
and client existed between himself and the
appellant. That deed was made on January
17, 1884,
and he concedes that he did not
cease to be appellant's solicitor until some
time thereafter. In England "it is a settled
doctrine of equity that an attorney cannot,
while the business is unfinished in which he
had been employed, receive any gift from his
client, or bind his client in any mode to make
him greater compensation
for his services
than he would have a right to demand if no
contract should be made during the relation."

I

I

I

Weeks, Attys. at Law (2d Ed.) § 364. More
^than 50 years ago the English doctrine was
adopted by the supreme court of Alabama
in an able opinion in the case of Lecatt v.
Sallee, 3 Port. 115, where it was held that
'
> "an agreement
made by a client with his
counsel, after the latter has been employed
in a particular business, by which the original contract is varied, and greater compensation is secured to the counsel than may
have been agreed upon when he was first revtained. Is invalid, and cannot be enforced."
The reason for the doctrine is to be found in
the nature of the relation which exists between attorney and client.
That relation is
one of confidence, and gives the attorney
great influence over the actions and interests
of the client In view of this confidential
relation, transactions between attorney and
client are often declared to be voidable which
would be held to be unobjectionable between

other parties. The law is thus strict, "not
so much on account of hardship In the particular case as for the sake of preventing
what might otherwise become a public mischief."
Lewis V. J. A., 4 Edw. Oh. marg.
p. 599, top p. 622.
"No single circumstance
has done more to debase the practice of the
law in the popiQar estimation, and even to
lower the lofty standard of professional eth-

ics and self-respect among members of the
legal profession itself in large portions of our
country, than the nature of the transactions,
often in the highest degree champertous, between attorney and client, which are permitted,
judicial
and which have received
It sometimes would seem that the
sanction.
fiduciary relation and the opportunity for undue infiuence, instead of being the grounds
for Invalidating such agreements, are practically regarded rather as their excuse and
justification."
3 Pom. Eq. Jur. § 960, note
1.
Before the attorney imdertakes the business of the client, he may contract with reference to his services, because no confidential relation then exists, and the parties deal
The same
with each other at arm's length.
is true In regard to dealings which take
place after the relation has been dissolved.
1 Story, Eq. Jur. (13th Ed.) §§ 310-313.
But
the law watches with unusual jealousy over
all transactions between the parties which
In the case
occur while the relation exists.
at bar it does not appear that any definite
contract in regard to fees existed between
appellant and appellee prior to the spring of
1882; but. Inasmuch as he undertook to manage her legal interest before that time, there
was an implied contract, created by operation of law, which entitled him to receive
such reasonable compensation as his services
might be worth.
"If the amoimt of com-^
pensation be not fixed by the terms of the
contract by which an attorney or- solicitor
was employed, he would be entitled to be
paid such reasonable fees as have been usually paid to others for similar sei^ices^
Lecatt v. Sallee, supra.
The question, then, arises, what was a
reasonable compensation for the services rendered by the appellee to the appellant? He
has introduced no Independent evidence upon
this subject
His only witness is an ofBce
companion,
who says that, in his opinion,
appellee's legal services were worth $30 per
day, but does not claim to have fuU knowledge of the services rendered in the matter
herein Involved. Appellee is unable to state,
except approximately, the time spent by him
in attending to appellant's matter, but he
says:
"I believe that In the whole matter
* • •
spent at least forty days." Forty
days' services at $30 per day would be $1,200.
We do not think, however, that the
proof establishes $1,200 as the value of the
services.
Mr. W. J. Culver swears that the
customary and usual charge for all the work
done by appellee In the divorce attachment
and "resulting trust" case would be $250 in
money.
Mr. B. F. KIcholson, the attorney
for Pratt, swore that appellee's services In
the chancery or "trust" suit In regard to the
land were reasonably worth from $300 to
$350, and he made the following statement:
"If the fee was contingent upon services,
I think he would be justified in charging
somewhat more. I hardly think double that,
because I think the success was so reason-

I

^
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ably assured
there was not very much
doubt." What was the value of the lots of
which appellee was to have one-half?
In
the affidavit filed by appellant in the divorce
proceeding on March 6, 1882, she swore that
she had been informed that the lots were
then worth $3,000, and were incumbered for
$540, only: This affidavit was drawn by appellee, and was presented to the court upon
an application to set aside the agreement of
settlement for $500. We cannot suppose that
the value of the lots was exaggerated
in
order to induce the court to believe that
Pratt was not too poor to pay more than
$500. Taking $3,000 as the estimated value
of the lots on March 6, 1882, then, by appellee's agreement
for fees, he was to get
property worth $1,500, less $270 of incumbrance, amounting to $1,230.
This amount
exceeded
to
compensation
the reasonable
which appellee would have been entitled imder the implied contract imder which he
We! have
began his services for appellee.
recently held in Morrison v. Smith, 130 111.
23 N. B. 241, that a sale by a client to
J304,
Ian attorney will be sustained if it is fair and
honest, and in no manner tainted with fraud,
I undue influence, or corruption, and that the
law does not go so far as to hold such a
%ale voidable at the election of the client.
In that case the subject-matter of the purchase by the attorney from the client was a
judgment obtained by the former for the latThe judgment debtor was Insolvent,
ter.
except as to his ownership of an undivided
interest In land which was subject to a life
The doctrine of that case Is the law
estate.
of this court as applied to such a purchase
by an attorney from a client as Is there deThe litigation had reached the
scribed.
point where judgment had been obtained.
The judgment was a lien upon a reversionary
interest in land. Its value could, therefore,
be easily ascertained by ascertaining the
value of the interest In the land subject to
the life estate. But there is a manifest distinction between a purchase by an attorney
from a client and a contract made during
the pendency of a litigation for the conveyance or transfer by the client to the attorney
of a part of the property involved in the litigation as a compensation for his legal servWhere a purchase ia proposed,
ices therein.
the seller Is always, to a certain extent, put
He knows that it is for the
on his guard.
interest of the buyer to get the property as
He has every motive
cheaply as possible.
to inquire into and learn the value of the
But, In case of the conthing to be- sold.
tract above indicated, the client is at a great
disadvantage. The value of the property in
litigation depends upon the result of the litigation, and, being unable to understand the
legal aspects of the case, he Is unable to
He must
foresee what such result will be.
rely, not upon his own judgment, but upon
the Judgment and statements of his attorney.
Moreover, he Is unable to judge as to the

I
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value of his attorney's services, because he
cannot know what legal steps are necessary
to be takrai In the conduct of the case. The
advantage Is overwhelmingly on the side of
the attorney where such a contract Is made.
Whatever may be the rule as to a purchase
by an attorney from a client, we think that,
where the title to property is so Involved in
litigation that the value of the property depends upon the decision as to such title, a
contract made during the pendency of the
litigation to compensate the attorney for his
legal services with a part of the property
involved therein should be held to be voidable at the election of the clien t irresp gctive o f the fa l rnegs or iin fai ^jj^fjsa of the nnntract, provicleS. such election is exercised
within a reasonable time.
Such a rule as
this Is demanded by public policy, and in
the interests of a wholesome administration
of justice.
The distinction here noted is\
pointed out in Berrien v. McLane, 1 Hoff.\
Ch. 420, where it is said: "A voluntary gift, \
made while the connection
of attorney and |
client subsists, is absolutely void, and the
property transferred by it can only be held /
as security for those charges which the at-'
tomey can legally make.
Next,, • • • a
transfer of property, made upon an ostensibly valuaole consideration, such as a lease
or sale, is presumptively void.
The client
has the advantage of driving the attorney to
produce evidence to prove its fairness, and
to show that the price or terms were as
beneficial as could have been obtained from
And, lastly, • • • a transa stranger.
fer of a part of the property actually In litigation,
or a contract to transfer a part,
•
* * is void,—illegal,— because of the existing relation of the parties. • • • Such
a contract will not be enforced on the application of the attorney; and, if the client
applies, will be canceled on equitable terms."
The above passage from the Berrien Case is
quoted for the purpose of showing that a
distinction is recognized between a sale and
a transfer of a part of the property in litigation in payment of fees or a contract to
transfer the same; but we do not go so far
as to hold with the learned vice chancellor
in that case that such a contract or transfer
Is absolutely void, but that It is voidable at
the option of the client. The view here exby the following aupressed is supported
Rogers v. Marshall, 3 McCrary,
thorities:
76, 9 Fed. 721, and note to the first opinion,
and cases cited in note;
4 Kent, Comm.
(12th Ed.) p. 449, note b; WaUis v. Loubat,
2 Denlo, 607; Lecatt v. Bailee, supra; Pearson V. Benson, 28 Beav. 598; Newman v.
Payne, 2 Yes. Jr. 199; Wood v. Downes, 18
Ves. 119; Lewis v. J. A., supra; Starr v.
Vanderheyden, 9 Johns. 253; West v. Raymond, 21 Ind. 305; Simpson v. Lamb, 40
Eng. Law & Eq. 59; Hall v. Hallet, 1 Cox,
134; Hawley v. Cramer, 4 Cow. 717; Weeks,
Attys. at Law, (2d Ed.) § 273; Armstrong
T. Huston's Heirs, 8 Ohio, 552; Gray v. Em-
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mons, 7 Mich. 533; Merritt v. Lambert, 10
Paige, 352; Bolton v. Daiiy, 48 Iowa, 348;
1 Perry, Trusts (3d Ed.) § 202.
But even if tlie rule which applies to a ptircbase by an attorney from bis client should
be held to be applicable in the present case,
he contract and the deed made in pursuance
thereof must be subject to a rigid test. In
case of such a purchase, the transaction is
presumptively fraudulent, and the burden is
on the attorney to show "fairness, adequacy,
He must
Lewis v. J. A., supra.
and equity."
remove the presumption against the validity
of the transaction "by showing affirmatively
the most perfect good faith, the absence of
inundue influence, a fair price, knowledge,
tention and freedom of action by the client,
and also that he gave his client full informa2 Pom. Bq.
tion and disinterested advice."
Jur. § 960. In order to sustain the deed
made to appellee on January 17, 1884, it must
appear that the consideration received by appellant was "adequate," and that the appellee
paid "a fair price." This involves the determination of the question whether the services
rendered to appellant were worth what the
property was worth on the day of the delivCounsel on both sides have
ery of the deed.
presented this as one of the material issues in
the case, and have introduced testimony to
show the value of the lots in January, 1884.
Of appellant's witnesses three swore that the
lots were then worth $3,200, two that they
were worth $4,000, and two that they were
Of appellee's witnesses two
worth $4,800.
placed the value of the lots at that time at
about $900, one at from $1,000 to $1,400, one
at $1,200, and one at from $1,950 to $2,400.
It is claimed by counsel for appellee that the
valuations of his witnesses are based upon
actual sales, while the valuations proved by
appellant are matters of opinion, formed from
It has been
a general knowledge of values.
well said that "there is no more important
factor in determining the value of particular
property than the sale of similar property in
the same neighborhood at about the time in
We
Lewis, Em. Dom. § 448.question."
have held that "actual sales of property in
the vicinity and near the time are competent
evidence, as far as they go."
Culbertson &
Blair Packing & Provision Co. v. City of Chicago, 111 111. 651.
But, while such sales may
be the most satisfactory evidence of value,
yet they are only one of the modes of proving
value, and not the only mode.
Railroad Co.
V. Haller, 82 111. 208.
It is true that the witnesses of appellant do not testify to actual
knowledge of sales made in the neighborhood where these lots are located in the year
1884, or about that time, and that some of the
witnesses of appellee do refer to sales.
Purchases made in 1879 are not an exact criterion
of values in 1884.
Nor are forced sales under trust deeds and foreclosure decrees always a correct indication of value.
After
making allowance for the difference thus indicated between the testimony produced by
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appellee and that produced by appellant, we
are tmable to reach the conclusion that the
value of the services rendered to the appellant was equal to the value of the lots conveyed to appellee in January, 1884.
We cannot say, however, after a careful review of the evidence, that the contract for
and the deed made in pursucompensation,
ance thereof, are liable to any other objec*
tions than these two: First, they were executed during the existence of the relation of
attorney and client; second, they secured a
for legal services than
larger compensation
We see no
those services were really worth.
evidence of any undue influence exercised by
the appellee over the appellant, except, perhaps, in the matter of obtaining from her a
renewal of the contract. In the fall of 1882
appellee seemed to fear that appellant would
make a settlement with Pratt without consulting him, or upon a basis not approved by
him; and on November 24, 1882, he wrote
her a letter, In which, after referring to her
previously expressed desire that he should
conduct her business "upon a contingent fee
of 50 per cent, of the amount recovered," he
said, "A definite understanding is therefore
necessary before any further action is taken."
He says that after this date she renewed the
contract for one-half of what should be recovered;
and thereafter, in March, 1883, as
the record shows, he amended the bill by
praying that Pratt be declared a trustee, etc.
It was said in Bolton v. Daily, supra: "We
think that where an attorney sets up an express agreement to pay more than an ordinary fee, exacted of a client where the work
was two-thirds done, under a threat of withdrawing from the case if the agreement was
not made, nothing but the best of reasons
would be sufficient to uphold the agreement."
Here, however, the implied threat to take no
further action without a definite understanding had reference to reaffirming a contract
already made, rather than to the making of
Appellee had
a contract for the first time.
perhaps good reasons for asking for a defiappellant had
nite understanding.
The
thrown out intimations of a settlement for
her litigation. She had shown herself to be
changeable
in her humor, and had already
employed two attorneys besides appellee in
her lawsuit.
She had repudiated the agree
ment of settlement entered into with her second husband.
She had made some incorrect
statements to her counsel;
for example, she
had charged that the note to Eimers and the
trust deed to Thornton had been obtained by

fraud, when the evidence overwhelmingly established the fact that those securities represented a bona fide loan, and that she herself
had voluntarily united in the execution of the
trust deed. Aside from the haste with which
appellee
secured his deed on January 17,
1884, we are satisfied
that the action of appellant in the execution of that deed was free
and voluntary. She admits that she was
pleased with the result reached In getting a
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follow the period of limitation fixed by stat-lvJf
Parties'^,
ute and enforced in courts of law.
will be required to assert their rights within
shorter time in states where the valrapidly, and
ues of real estate Increase
greater temptations are thereby afforded for
Burr v. Borden, 61 111.
speculative litigation.
389.
But the party who is entitled to set the
transaction aside cannot be charged with deor confirmation,
lay, or with acquiescence
unless there has been knowledge of all the
Acts
facts, and perfect freedom of action.
which might appear to be acts of acquiesthe client
cence will not be held to be such
ignorant of the circumor cestui que trust
stances, or under the control of the original
Influence, or otherwise so situated as not to
Rogers v. Marbe free to enforce his rights.
shall, supra; Hawley
v. Cramer, supra.
Confirmation may be evidenced by long acquiescence, "as by standing by and allowing
the purchaser to lay out money in the firm
belief that her title would not be contested."
Pearson v. Benson, 28 Beav. 598.
Let us see how the appellant stood related
to the two objections theretofore pointed out
on January 17, 1884, and for nearly seven
years thereafter. She must be held to have
known that the property which she conveyed
to appellee was worth more than' his services. She alleges in her bill in this case that
she agreed to pay him $400, and, while that
allegation is not sustained by the proof, she
must be held to be bound by it. In her testimony, after stating that appellee introduced the subject of his fees after Pratfs
arrest, she says:
"I asked him
what would be his fees for attending to all
my business,
and making everything perfectly clear and straight for me.
great deal of work
He said there was
about the case, and would probably be
great deal more, and he would have to have
She swears that she thus knew the
$400."
value of his services as fixed by himself.
On January 17, 1884, with knowledge, according to her own evidence, that his services were estimated by himself to be worth
only $400, she conveyed to him one-half of
property which she had sworn to be worth
$3,000 In March, 1882, and which was of
greater value in 1884.
With admitted knowledge as to the disparity between the value

if

•

*

*

*

»

*

is

a

a

i

upon the application of the party in interest,
<^^
it has at the same time been held that such j ,
application must be made within a reasonable time, to be judged of by the court unHaw-^
der all the circumstances of the case.
ley V. Cramer,
Cow. 717; Smith v. Thompson's Heirs,
B. Mon. 310; Fox v. Mackreth,
White & T. Lead. Cas. Eq. pt.
(4th
113; Id., p. 257; McCorAm. Ed.) p. 188,
mick V. Malln,
Blackf. 509; Williams v.
Mason, 405, Fed. Cas. No. 17,733.
Reed,
What is
"reasonable time" cannot well be
defined, but must be left, in large measure,
to the determination of the court in view of
.,
Equity does not always .4-1
the facts presented.

a

decree for the lots.
The proof does not sustain her in the claim which she now makes,
—that she thought she was conveying to appellee an undivided one-half of the lots, so
that as cotenant she would have the benefit
of his services in the ftu:ther management of
the property.
On the contrary, the proof
shows that the deed was fully explained to
her, and that she well imderstood it to be a
conveyance of the west half of the lots, and
that she chose the east half in preference to
the west half upon being given her choice.
We think the proof also shows that appellant
was fully advised of all the steps taken in the
suit.
She was acfjuainted with the value of
the lots, and received information in relation
thereto from the beginning of her troubles,
having accepted a trust deed thereon in 1879,
and having executed a trust deed thereon in
In 1882 she had made an affidavit as
1880.
Afterwards she is
to the value of the lots.
shown to have talked with a number of persons in regard to the future' outcome of the
property. She was a shrewd, capable, business woman; had been engaged in business
before she married Pratt; and, though without much ready money, owned a house and
two lots in a suburb called Melrose.
* If appellant had filed her bill within a reasonable time, we are of the opinion that she
would have been entitled to have the deed to
appellee set aside, either upon the ground
^ that both the deed and the contract which
preceded it were obtained from her while the
''■**("''''relation of client and attorney existed be«'
or upon the
tween herself and appellee,
ground that the property agreed to be given
to appellee as
and subsequently conveyed
«^ compensation for his legal services was
^^ worth more than the reasonable and customlary value of those services. But, inasmuch
could not
*Sls the contract, which appellee
have enforced, was fully completed and executed by the conveyance to him of one-half
the property, the question arises whether or
not appellant has not been guilty of laches
in not sooner filing her bill to have the deed
1884,
when the
set aside. From January,
deed was made, to December, 1890, when the
present bill was filed, a period of almost seven
In connection with the quesyears elapsed.
tion of laches it is a fa'ir subject of inquiry,
under the facts of this case, whether the conduct of the appellant does not show acquiescence, if not confirmation, on her part
Where bills are filed to set aside contracts or
parties standing in a confideeds between
dential relation to each other, the defense of
laches is not usually regarded vnth favor.
It has been said that "length of time weighs
less in such a case than in any other," and
that it is "extremely difficult for a confidential agent to set up an available defense
grounded
on the laches of his employer."
Wood V. Downes, 18 Ves. 120, note 1. But
even in cases where it has been held that
such contracts and sales, without reference
to their fairness or honesty, will be set aside
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of the land and the value of the

services,
she permitted the appellee to deal with the
west half of the land as his own, and recognized him as the owner thereof, for 6 years
and 11 months, without giving any intimation that she intended to disturb his title.
In December, 1884, he paid ofC one half of
the incumbrance held by Elmers, and she not
only permitted him thus to spend his own

money on the property, but furnished him
with the money to pay off the other half of
the incumbrance for herself. From June 30,
1884, down to the time of filing the present
bill, she paid taxes on the east half of the
property, and suffered him to pay taxes on
the west half; sometimes taking the money
over to the treasurer's olEce for him, and
paying his taxes for him on the west half.
A little more than a month before filing the
biU she paid $83.35 for an outstanding tax
title against the east half, and he at the
same time, with her consent, paid the same
amount for a tax deed to himself of the
same outstanding title against the west half,
1888 and 1889 she made efCorts not only
to sell her own lots in the east half, but also
to sell for him the lots in the west half which
she had conveyed to him. She went out to
the property in 1885, and employed a man to
plant trees for her on the east half, telling
him that appellee owned the west half. In
1886
she had some negotiation with one
Whittemore about selling one of her lots in
the east half to him, and spoke of Johnson
as the owner of the west half by deed from
At another time she was
herself for services.
present when appellee offered to sell his lots
in the west half for $75 a lot, and talked to
the same party about buying her own lots in

li
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the east half.
In 18S7 she occupied a part
of the otfice of a real-estate agent named
Hdpson, and proposed to him that he should
seU her lots, referring to appellee as the owner of the adjoining lots, and as being willing
to sell them.
The evidence shows that between January, 1884, and December, 1890, a
belt line railroad was built to the west of
these lots, and the Wisconsin Railroad Company laid its tracks in the neighborhood, and
certain locomotive works were located in that
vicinity. On accoimt of these improvements,
the lots, which had been bought for $600 in
1879, had become worth $16,000 in 1890.
It appears from the evidence that the defendant went into the office of the appellee
as a typewriter in 1883, and did the busmess
of a typewriter for several years. The appellee and two other attorneys had each a
private room, and a large reception or waiting room. The appellant was permitted to
use a typewriter belonging to appellee, occupying the reception room for that purpose.
She was allowed the use of the room and of
the typevrriter without charge, and, in consideration thereof, she did for appellee such
typewriting as he required. We cannot see
that the appellee owed her anything for work
done under this arrangement. While she was
in his office she seems to h^ve done a profitable business as a typewriter for outside parties.
When she procured a typewriter of her
own, and took another oflJce in the same
building, he paid her for the services which
Upon the ground of laches
she rendered.
and acquiescence we think that the court helow properly dismissed the bill. The decree
of the superior court of Cook county is af-

firmed.
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who is a party^to the secret agreement, to ac?
In view of the common interest in making
(82 N. Y. 393.)
the composition. Fair dealing and common
If the
honesty condemn such a transaction.
Ccnrt of Appeals of New York. Not. 9, 1880.
defendants here were plaintiffs seeking to enAppeal from judgment entered upon an orforce the note, It is clear that they could not
der reversing a judgment for plaintifE upon
recover.
Cockshott v. Bennett, "2 Term R.
an order overruling a demurrer to the com763; Leicester v. Rose, 4 East, 372. The Illeplaint. The judgment of the general term
gality of the consideration upon well-settled
sustained the demurrer and dismissed the principles
The
would be a good defense.
complaint
plaintiff, although he was cognizant of the
The facts appear in the opinion.
fraud, and an active participator in It, would
nevertheless be allowed to allege the fraud to
Abram Kling, for appellant. William M.
defeat the action, not it is true, out of any
Ivens, for respondents.
tenderness for him, but because courts do not
sit to give relief by way of enforcing illegal
ANDREWS, J. The complaint alleges in contracts, on the application of a party to
substance that the plaintifE, to induce the dethe illegality. But if he had voluntarily paid
fendants to unite with the other creditors of
the note, he could not according to the genNewman & Bernhard in a composition of the eral principle applicable to executed contracts
debts of that firm, made a secret bargain
void for illegality, have maintained an action
with them to give them his negotiable note
to recover back the money paid. The same
for a portion of their debt beyond the rule which would protect him in an action to
amount to be paid by the composition agreeenforce the note, protects the defendants in
ment He gave his note pursuant to the barresisting an action to recover back the money
gain, and thereupon
the defendants signed paid upon it. Nellls v. Clark, 4 Hill, 429.
\.
the composition. The defendants transferred
It is claimed that the general rule that a
the note before due to a bona flde holder,
party to an illegal contract cannot recover
and the plaintiff liaving been compelled to
back money paid upon it does not apply to
pay it, brings this action to recover the monthe case of money paid by a debtor, or in his •><'
ey paid.
The complaint also alleges that the behalf, in pursuance of a secret agreement,
plaintifT was the toother-tn-law oL Neyman,
exacted by a creditor In fraud of the compoand entertained for him a natural love and
sition, and the cases of Smith v. Bromley, 2
affection, and was solicitous to aid him in
Doug. 696, note; Smith v. Cuff, 6 Maule & S.
effecting the compromise, and that the de160; and Atkinson v. Denby, 7 Hurl. & N.
fendants knowing the facts, and taking an 934,— are reUed upon to sustain this claim.
unfair advantage of their position, extorted In Smith v. Bromley the defendant, being the
the giving of the note as a condition of their
chief creditor of a bankrupt, took out a combecoming parties to the composition.
mission against him, but afterward findiu.^
f We tliink this action cannot be maintained. no dividend likely to be made, refused to sign
The agreement between the plaintiff and the the certificate unless he was paid part of his
defendants to secure to the latter payment of
debt, and the plaintiff, who was the banka part of their debt in excess of the ratable
rupt's sister, having paid the sum exacted,
proportion payable under the composition
brought her action to recover back the money
The
Lord
wa a a fraud upon the other _c reditQES.
paid, and the action was sustained.
fact that the agreement to pay such excess
Mansfield in his judgment referred to the
was not made by the debtor, but by a third
statute 5 Geo. II. c. 30, § 11, which avoids all
contracts, made to induce a creditor to sign
, person, does not divest the transaction of its
^
fraudulent character.
the certificate of the bankrupt, and said:
A composition agreement Is an agreement
"The present is a case of a transgression of a
as well between the creditors themselves as
law made to prevent oppression, either on
Each
between the creditors and their debtor.
the bankrupt or his family, and the plaintiff
creditor agrees to receive the sum fixed by
is m the case of a person oppr«>ssed, from
The signthe agreement In full of his debt
whom money has been extorted and advantage taken of her situation and concern for
ing of the agreement by one creditor is often
an inducement to the others to unite in it.
her brother." And again: "If any near rela-i
If the composition provides for a pro rata, tion is induced to pay the money for the\
bankrupt, it is taking an unfair advantage]
payment to all the creditors, a secret agreement, by which a friend of the debtor underand torturing the compassion of his family." /
In Howson v. Hancock, 8 Term R. 575, Lord
takes to pay to one of the creditors more
Kenyon said that Smith v. Bromley was dethan his pro rata share, to induce him to
unite In the composition, is as much a jaaiL. cided on the ground that the money had been
paid by a species of duress and oppression,
upon the other cr editorsasi f the agreerng gt
and the parties were not In pari delicto, and
"was_direeUy_betw^|jfle_,debtor_aad^
this remark is fully sustained by reference to
_Jgredi^^ lfvioiatesTheprinaple~oFequity,
Lord Mansfield's judgment. Smith v. Cuff
and the mutual confidence as between credwas an action brought to recover money paid
itors, upon which the agreement Is based,
by the plaintiff to take up his note given to
and diminishes the motive of the creditor
V.
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In Robinson v. Gould, 11 Cush.'57, the rule
was applied where a surety sought to plead
his own coercion as growing out of the fact
that his principal was suffering illegal Imprisonment as a defense to an action brought
upon the obligation of the surety given to secure his principal's release.
But the rule in
Cro. Jac. has been modified so as to allow a
father to plead the duress of a child, or a
husband the duress of his wife, or a child the
Wayne v. Sands, 1
duress of the parent.
Freem. 351; Baylie v. Clare, 2 Brownl. & G.
276; 1 Rolle, Abr. 687; Jacob, Law Diet
"Duress."
We see no ground upon which it can be
held that the plaintiff in this case was not in
par delictum in the transaction with the defendants.
So far as the complaint shows he
was a volunteer in entering Into the fraudulent agreement.
It is not even alleged that
And
he acted at the request of the debtor.
in respect to the claim of duress, upon which
Smith V. Bromley was decided, we are of
opinion that the doctrine of that and the subsequent cases referred to can only be asserted
in behalf of the debtor himself, or of a wife
or husband, or near relative of the blood of
the debtor, who intervenes in his behalf, and
that a person in the situation of the plaintiff,
remotely related by marriage, with a debtor
who pays money to a creditor to Induce him
to sign a composition, cannot be deemed to
have paid under duress by reason simply of
that relationship, or of the interest which he
might naturally take in his relative's affairs.
The plaintiff cannot complain because the
defendants negotiated the note, so as to shut
out the defense, which he woxild have had to
it in the hands of the defendants. The negotiation of the note was contemplated when it
was given, as the words of negotiability
show. It is possible that the plaintiff while
the note was held by the defendants, might
have maintained an action to restrain the
transfer, and to compel
Its cancellation.
Jackman v. Mitchell, 13 Ves. 581. But it is
unnecessary to determine that question in
this case. The plaintiff having paid the notejkf
although under the coercion resulting from l\
the transfer, the law leaves him where the )'
transaction has left blm.
The judgment should be affirmed.
All concur.
Judgment affirmed.

the defendant,
for the balance of 'a debt
owing by the plaintiff, which was exacted by
the latter as a condition of his signing with
The dethe other creditors a composition.
fendant negotiated the note and the plaintiff
was compelled to pay it. The plaintiff recovered.
Lord Ellenborough said: "This is not
a case of par delictum; it is oppression on
the one side and submission on the other; it
never can be predicated as par delictum
where one holds the rod and the other bows
to it." Atkinson v. Denby was the case of
money paid directly by the debtor to the
creditor. The action was sustained on the
authority of Smith v. Bromley and Smith v.
Cuff.

It is somewhat difHcult to understand how
a debtor who simply pays his debt in full
can be considered the victim of oppression or
extortion because such payment is exacted by
the creditor as a condition of his signing a
or to see how both the debtor
compromise,
and creditor are not in pari delicto. See remark of Parke, B., in Higgins v. Pitt, 4 Bxch.
312.
But the cases referred to go no further
than to hold that the debtor himself, or a
near relative who out of compassion for him
pays money upon the exaction of the creditor,
as a condition of his signing a composition,
may be regarded as having paid under duress
and as not equally criminal with the creditor.
These decisions cannot be upheld on the
ground simply that such payment is against
public policy. Doubtless the rule declared in
these cases tends to discourage fraudulent
transactions of this kind, but this is no legal
ground for allowing one wrongdoer to recover back money paid to another in pursuance
of an agreement, illegal as against public
policy. It was conceded by Lord Mansfield
in Smith v. Bromley, that when both parties
are equally criminal against the general laws
of public policy, the rule is "potior est conditio defendentis," and Lord Kenyon in Howson V. Hancock, said that there is no case
where money has been actually paid by one
of two parties to the other upon an illegal
contract, both being particeps criminis, an action has been maintained to recover it back.

It is laid down in Cro. Jac. 187, that "a man
shall not avoid his deed by duress of a stranger, for it hath been held that none shall
avoid his own bond for the imprisonment or
danger of any one than himself only." And
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Appeal from supreme court, general term,
first department
Action by the Hanover National Bank of
the City of New York against Sarah F.
Blake. From a judgment of the general
term (20 N. Y. Supp. 780) affirming a judgment for defendant rendered at special
term plaintiff appeals.
Reversed.

r

'/

;

i
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The action Is brought by the payee of a
promissory
note against the indorser. The
\^
facts were not in dispute, and were stated
by the general term as follows: Frederick
D. Blake and Charles Waterman were partners engaged in the dry-goods business under the firm name of F. D. Blake & Co.
They were indebted to various creditors,
including the plaintiff, and, becoming insolvent, executed a general assignment of
all their property to James H. Thorp on the
On the 4th of
24tli day of April, 1888.
June, 1888, the creditors of F. D. Blake &
Co. signed a composition agreement by which
they agreed to take 40 per cent, of their
respective claims, to be paid by four notes,
made by the members of the firm, each for
10 per cent of the claim; two payable in
and two in 18 and 24
6 and 12 months,
months,— the latter' two Indorsed by Sarah
Blake. The Hanover Bank, desiring to
have the security of Mrs. Blake upon all the
notes, asked that she indorse the first two
as well as the last two, which she did. This
was not known to the other creditors, and
was a security additional to that provided by
the terms of the composition agreement
The note in suit is the third of the series,
payable In 18 months, and properly indorsed
by Mrs. Blake, In accordance with the composition agreement
At the trial both parties moved for judgment, which the court
directed for the defendant
At the general
term that judgment was affirmed, and the
plaintifC has again appealed to this eourt

V

i

Thos. S. Moore, for appellant
bridge Smith, for respondent.

0. Bain-

J. (after stating the facts). In the
term opinion the question of law
was stated thus: "Did the secret agreement, by which Mrs. Blake Indorsed the
first two notes, invalidate the whole composition agreement,
so that notes given in
pursuance of its terms are not enforceable
by the plaintiff?" The learned jtKtices,
finding no controlling authority in this state,
determined the question adversely to the
plaintiff, and upon the ground, in substance,
that, as the agreement was fraudulent, the
fraud permeated and vitiated the whole
composition agreement, and disabled the
creditor from recovering anything under It
In this view we are not able to agree with
H.& B.EQ.(2d Ed.)— 23
GRAY,

general

I

N. B. 519, 142 N. Y. 404.)
Court of Appeals of New York. June
(37

them.
It may Be true that there was rto
decision, in the courts of this state, in its
features so precisely in point as to compel
adherence to its authority, and it is true that
the view of the general term has support
think,
in decisions of English courts.
however, that in our state there are expres-

sions of opinion by eminent judges of this
court, and by a former very distinguished
judge of the superior court of the city of
New York, which rather commit us to a
contrary view, and which should commend
themselves to us, as furnishing a wise and
more politic rule in these cases of composition by an insolvent debtor with his creditors. The general principle has been long
settled in England and here that a secret
agreement which induces a creditor to agree
to a composition by the promise of a preference, or of some undue advantage, over
the other creditors, is utterly repugnant to
the composition agreement,
and, from Its
fraudulent nature, is avoided by the law.
The very essence of a composition agre&ment
that all creditors come In upon
terms of equality, and that equality would
be destroyed If the secret agreement
were
given effect.
In Leicester v. Rose,
East,i^
372,
at page 381, Lord Ellenborough observed that the principle of all the cases
was "that where the creditors, in general,
have bargained for an equality of benefit
and mutuality of seciu^ty. It shall not be
for one of them to secure any
competent
'
partial benefit or secm-ity to himself."
In
Russell T. Rogers, 10 Wend. 474-479, Justice (afterwards chief justice) Nelson said:s
"So scrupulous are courts In compelling
of good faith
creditors to the observance
towards one another in ca,ses of this kind,
that any security taken for an amount beyond the composition agreed upon, or even
for that sum, better than that which is
common to all, it unknown to the othar creditors, is void and inoperative." It is In the"
extent of the operation of the principle,
which was thus early asserted, that we wiU
find the divergence of judicial opinions between English judges and those of this state.
It Is curious to observe that, though Leicester
T. Rose was relied upon as the basis of authority for their conclusions, the application of the doctrine of that case has been
different In each country. Leicester v. xtose
was decided in 1803.
Its facts were that
several creditors of the insolvent refused to
sign unless collateral security, which was
to be given for the first two installments
of the composition payment, should also be
given for the last two. The defendant
agreed to procure this additional security,
and, not having done so, the action was
brought to enforce his agreement Lord
Ellenborough stated
the question to be
whether any legal effect could be given to
such an agreement,
which gave to some
creditors a better security than to others;
and he held that
could not, as
was a
4
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fraud upon the rest of the creditors. The
ease of Howden v. Haigh, 11 Adol. & B.
1033, was decided in 1840, and was a suit
By a secret agreeupon composition notes.
ment between the plaintitC and defendant
that the latter should indorse to him a bill
accepted by a third party, in order to give
him a preference beyond the other creditors, the former had been Induced to sign
the composition deed. It was held that he
Lord Denman, relying
could not recover.
upon Leicester v. Rose and Knight v. Hunt,
5 Bing. 432, held that every part of the
transaction was avoided by reason of the
Littledale,
deceit upon the other creditors.
J., while agreeing with him that the fraud
extended over the whole, remarked, rather
significantly, "It is possible that the plaintiff
may be entitled to sue for the original debt"
The case of Knight v. Hunt, 5 Bing. 432, referred to by Lord Denman, if we are to re
gard the language of the opinion, did not
expressly decide that the whole transaction
In that case the plaintiff had
was avoided.
refused to accede to a composition of 10
shillings in the pound until a brother of the
debtor agreed to supply him with coals to
an amount in value equal to half the debt.
The coals were furnished; but the notes remained unpaid, and the plaintiff brought
Best, 0. J., stated the
this suit upon them.
principle that the judgment of the creditors
is influenced by the supposition that all are
to suffer in the same proportion, and briefly
with the remark: "Here the '
concluded
plaintiff has had his ten shiUtngs in the
pound in coal, and he cannot have it again
In Mallalieu v. Hodgson, 16
in money."
Adol. & B. (N. S.) 689 (decided in 1851),
Erie, J., held that "where any creditor, in
fraud of the agreement to accept the composition, stipulates for a preference to himself,
his stipulation is altogether void. Not only
can he take no advantage from it, but he is
also to lose the benefit of the composition."
In this ruling he railed upon Leicester v.
The plaintiff
Rose and Howden v. Haigh.
there was seeking to recover for the balance
of his original debt, after allowing for the
amount of the composition and the value of
It was his claim that the
a preference.
composition deed had not released the debt
to him, because he had been induced to believe that he alone was preferred, whereas
some other creditors had also been secretly
preferred. It will be observed that, in Mallalieu V. Hodgson, it was unnecessary to decide whether the plaintiff had lost the benefit of the composition.
The question was
whether the plaintiff could defeat the effect
of the composition
agreemjnt by the plea
that he had been deceived into supposing that
he was the only creditor secretly preferred.
As an expression of judicial opinion, it must,
however, be accorded its weight as evidencing the continuance of the authority of Ho.wden V. Haigh.
That case furnishes the sole
basis of authority on which subsequent de-

FRAUD.

cisions and text writers have rested the doctrine that the fraud in the secret agreement
with the creditors so vitiates the whole ti'ansaction of composition as to disable him from
recovering even the amount of the composition. Leake, Cont. 768; Chit Cent C94;
say the sole au"Wald's Pol. Cont 239.
thority, because Leicester v. Rose did not
go so far as that, and Howden v. Haigh was
an extension of the principle which was supposed to be justified by Lord BUenborough's
The doctrine
decision in the former case.
of Howden v. Haigh, it may hi observed,
did not go whoUy unquestioned in England,
as may be inferred from the remarks of Littledale, J., in that case, which
have quoted,
and of Baron Alderson in Davidson v. McGregor, 8 Mees. & W., at page 768; who
said he was "alarmed at the extent to which
that decision goes."
In this state, with the case of Leicester v.
Rose before him. Judge Duer, In Breck v.
Cole, 4 Sandf. 79, formed quite a different
conclusion as to the extent of the effect of a
secret agreement which attempts to secure to
a creditor an advantage over the other creditors.
Breck v. Cole was an action upon a
promissory note secretly given to the plaintiff, in addition to the composition notes, as
an inducement to him to agree to the composition. Judge Duer, in his opinion, comments upon the fraudulent nature of the
agreement in its effect upon the other creditors; observing that "it is, in all cases, the
concealment of a fact which It was material
for them to know, and the knowledge of
which might have prevented them from assenting to the composition. * • • Every
composition deed is. In Its spirit if not m its
terms, an agi'eement between the creditors
themselves, as well as between them and the
debtor. It is an agreement that each shall receive the sum or the security which the deed
stipulates to be paid and given, and nothing
more, and that upon this consideration the
debtor shall be wholly discharged from all
the debts then owing to the creditors who
The learned judge then adsign the deed."
verts to the violation of the equality among
creditors worked by secretly giving additional
security, and states this conclusion: "Hence,
• •
either the composition deed itself, ♦
which seeks to
or the private agreement,
evade— and, if valid, would defeat— it, must
be set aside; and sound policy and the principles of good faith require that the latter
It Is perfectly
course should be followed.
just that every creditor who signs a compoation deed should be estopped from setting up
any private agreement repugnant to its terms,
lor inconsistent with Its intention and spirit
* • •
* ♦ every private agreement
'^d *
♦ • •
lis of this character, and consequently
an
such
security
of
which ia the fruit
[every
He reviews
agreement is illegal and void."
the early decisions in the courts of England
and of this state, and concludes that "it is the
clear and inevitable result of the decisions
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where a composition is made with creditors, every security given to a particular
creditor, not provided for in Uie terms of the
deed, and not disclosed, iaj5Qi4i.j:Sa fraild
upon the creditors from whom it IS~T!5S^
The importance of this expression
cealed."
of judicial opinion shotild not, in my judgment, be underestimated.
It was delivered
by one of the most eminent judges in this
state, and was concurred in by his associates,
Judges Mason and Campbell. It does not appear from the opinion that Howden v. Haigh
was before him, although it had been decided
But, whether his attention
10 years before.
was called to it or not, the learned judge's
opinion was formed after considering the
same early English cases as were considered
by Lord Denman in Howden v. Haigh and by
Justice Brie in Mallalieu v. Hodgson. Judge
Duer limited the effect of the fraudulent secret agreement to the nullification of any
rights or advantages attempted to oe gained
under it, and regarded it as^ something quite
separable
from the composition agreement
From all tlie early cases In England
itself.
and in this state, the inference from the decisions is, not that the composition agreement is avoided, but, as Justice Nelson stated
it in Russell v. Rogers, "the security taken
for an amount beyond the composition agreed
upon, or even for that sum, better than that
which is common to all, * • • is void and
inoperative."
So in Fellows v. Stevens, 24
"Wend. 294, Justice Cowen held that the law
would set aside "all secret terms made by the
creditors with the debtor, more favorable to
the former than is allowed to the other cred-.
It is the secret agreement itself |
itors."
which is fraudulent and void. Bliss v. Mat-^
teson, 45 N. Y. 22; Harloe v. Foster, 53 N. Y.
think Leicester v.
385. And that is all that
Rose decided.
White v. Kuntz, 107 N. Y.
518, 14 N. B. 423, is one of the latest cases in
which this court has considered the effect of
composition agreements.
In that case the
plaintiff had signed a composition agreement
by which he agreed with other creditors of
the debtors to accept one-third of the Indebtedness due them in four notes, to be indorsed
by the father of the debtors.
To induce the
plaintiff to sign this agreement, Kuntz, the
father of the debtors, secretly agreed to purchase of him the composition notes within a
specified time, and to pay $10,000; the composition notes aggregating only about $6,000.
This secret agreement Kuntz refused to perform, alleging that it was null and void.
Thereupon, plaintiff brought an action, alleging these facts in his complaint, and also
that several other creditors had been induced
to sign by a secret agreement to pay them a
larger percentage than the one-third provided
for in the composition agreement, and, upon
the ground that that agreement was void as
to him, demanded its cancellation, and that
of the notes delivered under it, and a judgment against the debtors for the amount of
Demurrer to the
the original indebtedness.
complaint was sustained below, and in this
that,
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It was
court the judgment was sustained.
plaintiff
between
held that the agreement
and Kuntz, the debtors' father, was fraudulent, and could not be enforced, and that the
composition agreement, as to all the innocent
As the' plaintiff was
parties, was avoided.
not an Innocent party, but had himself taken
a fraudulent advantage, he could not set up
The opinion disthe fraud of the creditors.
It was said
cusses what were his rights.
that he had not forfeited all claims upon his
debtors; that "he must have either the composition notes, or his original notes;" that he
could not avoid the composition agreement as
to himself, and enforce his original notes for
their full amount, as that would unjustly result in an advantage over the other creditors,
and "he should be held to the composition."
"His only remedy," it was said, "against the
defendants,
is upon the composition notes."
Judge Earl, in delivering the opinion in
White V. Kuntz, cited the English case of
Mallalieu v. Hodgson, supra, as an authority
in point; but that he did not adopt the opinion, in all its expressions, is evident, for he
held that there was "no ground upon which
he [the creditor in the case before him] can
It is very plain, ^
be deprived of all remedy."
from the opinion in White v. Kuntz, that it
Is the secret agreement, by which the creditor
receives an undue advantage, which is deem-'
It was so considered,
ed to be avoided.
again, by Judge Andrews, in Meyer v. Blair,
109 N. Y. 600, 17 N. E. 228, who, referring to
White V. Kuntz as authority for the statement that a collateral agreement is void in
composition cases, which secures to one creditor an advantage over others, said, "The\
court refuses to enforce the secret bargain, |
and confines the creditor, who is a party to I
the fraud, to a remedy to recover the sum /
which, by the terms of the composition,
he^
agreed to accept."
In Solinger v. Earle, 82
N. Y. 393, the facts were that a third party
had given his note for a portion of the insolvent's debt to the defendants, to induce
them to agree to the composition. Having
paid the note to a transferee thereof, he
brought an action to recover back from the
defendants the money so paid. It was held
that the action could not be maintained, for,
though the transaction was a fraud upon the
other creditors, the parties were in pari delicto. Judge Andrews, remarking that fair
dealing condemned such a transaction, said:
"If the defendants here were plaintiffs seeking to enforce the note, it is clea'r that they
could not recover." Inasmuch as the note
sued upon was for an additional amount beyond the amount of the composition agreement, the remark of the learned judge was in
line with aU the authorities. He held the secret agreement was void, and could not have
been enforced.
The case is in no wise in
conflict with White v. Kuntz or Meyer v.

J
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If we should say that the fraud of the secret agreement made by the creditor operated to avoid the whole transaction of compo-
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sitlon, the result would be to leave him with
If the
the original Indebtedness unreleased.
composition agreement, by which the debt
was compromised, is to be deemed nullified
do not see
by the fraudulent transaction,
why the creditor would not be at liberty to
pm-sue the original debt; a view which Littledale, J., regarded as possible in Howden
It would certainly seem to be the
V. Haigh,
logical outcome of the proposition asserted
below that, if the composition agi-eement has
been avoided, it has become inoperative as
We assert a
an agreement for any purpose.
wholesome rule, and one which works a just
result, if we hold that the secret and fraudulent agreement itself is illegal, and is inoperative to confer any rights or advantages
upon the creditor.
Perfect equality is to be
maintained among the creditors.
It was
thought below that the secret agreement and
the composition agreement constituted but a
single and indivisible transaction or agreement
am not prepared to accede to that
proposition, though it has support in some of
the English cases referred to.
It seems to
me the case falls easily within the rule which
permits a severance of the illegal from the
legal part of the covenant
Pickering v.
Railway Co., L. R. 3 O. P. 235, 250; U. S.
In Mallam v.
V. Bradley, 10 Pet 343-360.
May, 11 Mees. & W. 653, the plaintifCs, who
were surgeon dentists, agreed to take the defendant as an assistant, and to instruct him
for a term of yeai's, and he agreed, at the
expiration of that term, not to practice his
profession "in London, or any of the towns
in, or places in, England or Scotland, where
the plaintiffs might have been practicing."
It was held that the covenant as to not practicing in London was valid, and that not to
practice elsewhere was illegal, but that the
valid part was not affected by the illegality
of the other part. Here, the agreement with
other creditors for a composition was lawful
and valid, imless they should elect to rescind
it upon the discovery of the secret agreeBut the
ment—an element not present.
agreement for, and the giving of, additional
security, was unlawful and void. Is there
any reason why the bad may not be rejected,
and the good retained? If the alternative
Is, as it presents itself to my mind, that the
composition
agreement shall stand as a reoriginal demand, or
lease of the plaintifC's
that it shall fall, and leave the plaintiff at
liberty to recover the original debt,
am for
upholding it, and
fail to see why the legal
part of the transaction had with it cannot
be severed from the illegal part
We should
be careful, in our desire to punish the harsh
and imscrupulous creditor, who presses his
debtor, and bargains for an advantage over
other creditors, by deprivation of legal rights
and remedies, that we do not go too far, and
lay down a rule which may result unjustly
in other ways. It ought not to be possible
that through his fraud he may be reinstated
in his original position as a creditor for the

I

I

I

I

FRAUD.

whole sum due. The operation of a secret
agreement
is such that the other Innocent
creditors may, because of the fraud of their
debtor, elect to refuse to be bound by their
agreement of composition with him.
the
secret agreement is executory, they may not
so elect, and may rely that the creditor secretly seeking to obtain some promise of advantage over them will be prevented from
enforcing 'it, and from gaining anything by
his fraud. Its illegality is a perfect defense
in the hands of the promisor. The composition agreement is one thing, as an agreement
all the creditors to release some
between
part of the insolvent's indebtedness to them,
upon terms equal as to each; and the secret
fraudulent agreement with one or more of
them- is a stipulation which, from its inception, was unlawful, and which the law annuls.
Bliss V. Matteson, 45 N. T. 22.
It was also suggested in the opinion below,
In support of the rule there asserted, that if
it did not obtain there would be an inducement to an imscrupulous creditor to commit
a fraud, for his only risk would be to lose
his additional security, while assured of the
amount of his composition. To a certain extent, that may be true; but, on the other
hand, it may be suggested that if it were
the rule the insolvent debtor would have the
inducement to ensnare his creditors into
some secret arrangement, and thus, by tridi
and device, to leave them wholly remediless,—
disabled to recover the amount of the composition, and disabled from pursuing the original debt which the composition agreement
It seems wiser simply to regard
released.
the secret agreement as one which the law
The creditor makes it
avoids for its fraud.
with the risk of its worthlessness.
if repudl;
ated, and the debtor makes it with the peril
that its discovery will furnish cause for his
other creditors to avoid the composition
agreement.
The conclusion reached is the result of a careful examination of- the authorities, and the doctrine they teach, and it is in
accord with a wiser policy. It must not be
forgotten that the defendant's contract of indorsement is within the terms of the composition agreement with respect to the note
In suit We know nothing of the fate of the
earlier notes, the indorsement upon which
by defendant was secretly and fraudulently
procured to be added.
She had a perfect defense to the enforcement of her contract
We are only concerned now with the question
of whether the plaintiff shall have the

If

amount of the composition, notwithstanding
it may have been agreed secretly that It
should have some better secmrity for the payment of some of the composition installments.
This question, for the reasons stated, should be answered In the affirmative;
and therefore the Judgments below should be
be reversed, and a new trial ordered, with
costs to abide the event
All concm*, except
ANDREWS, 0. J., and PECKHAM, J., dissenting. Judgments reversed.
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BATES, Ch. The case presented for relief
William Chandler, three days before

is this:

his marriage with the complainant Elizabeth
Chandler, while under an engagement of marriage with her, made a voluntary conveyance
of all his estate, real and personal, thereby,
if it be allowed to operate, defeating the
right of dower which otherwise would have
accrued from the marriage, ■and also withdrawing from his own control the means he
then had, whereby provision mght be made
for his intended wife and the issue of the
marriage, either through a will or by law in
This conveyance
case of his dying intestate.
was made without notice to her, and, as we
must take it, without her knowledge derived
in any way whatever before the marriage.
Yet no misrepresentation as to his means ap. pears; nor any positive deception as to what
was done beyond simple nondisclosure. Nor
are we to consider it as an element in the case
that Mrs. Chandler, before the engagement,
knew that Chandler had held this property
or that she had formed any expectations with
regard to it.
We may now take the legal question presented by such a case. Will a court of equity
relieve against a voluntary conveyance by
the husband of all his estate, made pending
or, as the English cases term
an engagement;
it, pending a treaty of marriage made without
any disclosure to the intended wife or knowledge on her part, though without any express
misrepresentation or deception practiced by
the husband? This is the general question;
but it is to be considered in two forms:
(1) Will equity relieve, at least so far as to
save to the wife her dower in the real estate,
even though the conveyance must stand as it
affects the personal estate and also the real
estate, except as this may be subject to dower?
(2) Will equity go further, and set aside
the deed wholly, thereby admitting to take effect the same consequences
which would
have followed if no such deed had been executed, so that, as Chandler in fact died intestate, the whole property shall descend or
be distributed as in ordinary cases of intestacy?
Either form of relief will give Mrs. Chandler her dower. On the latter depends her
claim to a share of the personal estate, and
the claim on behalf of the Infant complainant
as heir at law and distributee.
The
1. Let us consider the first question.
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English court of chancery has from the earliest times protected the marital rights of the
husband against a fraudulent settlement by
the wife pending a treaty of marriage. It Is
considered that he becomes a purchaser of
the wife's property, in consideration of the
charge he assumes of her maintenance and
the payment of her debts; that this is a right
upon which fraud may be committed, and
which ought to be protected.
Lord Thurlow,
in Countess of Strathmore v. Bowes, 1 Ves.
Jr. 27. This view has commanded universal
consent from the beginning. But until a recent date the doubt has been as to what circumstances should be held to render the settlement fraudulent,— whether there
must
have been some misrepresentation or deception practiced upon the husband, such as
amounts to actual fraud, or whether mere
nondisclosure was sufficient as a fraud in
law to invalidate the settlement;
especially,
whether mere nondisclosure should be fatal
where the husband was at the time of the
marriage ignorant as well of his wife's having held the property as of its having been
disposed of away from him.
The first full examination of this subject
was in Countess of Strathmore v. Bowes (decided in 1789) supra.
That was a bill filed
by Bowes, the husband, to set aside a settlement made before marriage by his wife, the
Countess of Strathmore. There was also a
cross bill filed by the wife to set aside a deed
revoking the settlement, on the ground of
duress by the husband in obtaining it from
her. First, upon an issue directed to Inquire
whether the deed of revocation was obtained
by the duress, and, a verdict so finding, that
deed was set aside. 2 Brown. Oh. 345. Then
the cause came to be heard upon the bill to
set aside the settlement,
before Justice Buller, sitting for the lord chancellor. He decreed in favor of Lady Strathmore. Upon a
rehearing before Lord Chancellor Thurlow,
the decree was affirmed; and, finally, it was
affirmed again on appeal to the house of
lords. The argument before Justice Buller
and his opinion are reported in 2 Cox, Ch. 28.
The rehearing before the lord chancellor, with
his opinion, are reported both in Cox, Ch.
and in 1 Ves. Jr. 22. Upon the rehearing the
arguments are best reported in Ves. Jr., but
the opinion of Lord Thurlow, in Cox, Ch. As
a decision the case is of no importance upon
the question before us, since the settlement
made by Lady Strathmore was not a fraud
upon the marital rights of her husband under
any—the most liberal— construction of fraud.
It was made before she knew Bowes, her
future husband, even pending a treaty of marriage with another man, and with his consent; and her marriage to Bowes was itself
obtained by a gross fraud on his part But
the case is valuable as containing a full review of all the prior decisions.
Justice Buller considered that the decisions had gone
only so far as to relieve the husband in
cases of some actual fraud practiced upon
him, and he so lays down the rule. The re-
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suit, lie says, is "that, if tlie wife is guilty of | subject is approached treat the principle a^
any fraud, and holds out to the husband that one of undoubted acceptance in this court;
there Is nothing to Interfere with his rights, and it must be held to be the rule of the
then any deed executed by her in prejudice court, to be gathered from a uniform curof such representation
shall be void." Bari
Bare- rent of dicta, though resting upon a very
slender foundation of actual decision touchconcealmeint he he ld not to be sufficieni_
'^ox,tSfl5Tr''LordTliurlow, though it did not ing the simple point." This was in 1833.
In England v. Downs (1840) 2 Beav. 522,
affect the result of that case, seems to have
held to the more liberal construction of in which the question concerned the validity
frauds, which includes concealment as, well of a settlement made by a widow upon chilas positive misrepresentation. In his opinion dren of a former marriage before a second
"If a woman, during marriage, the master of the rolls, Lord Lang(1 Ves. Jr. 28) he says:
proved
the course of a treaty of marriage with her, dale, considered it not suflaciently
makes, without notice to the intended hus- that the settlemen-f was made pending a
band, a conveyance of any part of her prop- treaty of marriage; or, if so, that it was
erty, I should set it aside, though good primaj concealed up to the time of the marriage;
facie, because affected with that fraud." It and on these grounds he sustained the setis true, according to Justice Buller's view, tlement.
But he states the law quite fully
that the early decisions were upon cases of on the point before us, and clearly in acactual misrepresentation or deception, but it cordance with Goddard v. Snow, that mere *
is also true that the distinct question whether concealment is sufficient to avoid an ante- 1\
bare concealment was itself fraud had never nuptial settlement by the wife.
He adds a
before been raised; and thei-efore the cases qualification, not necessary to be here conprior to that of Strathmore v. Bowes are to sidered, viz. that the concealment is evidence of fraud, rather than fraud per se,
be considered rather as presenting examples
of fraud as they occurred in fact, than as de- and therefore is open to explanation; so
ciding in what fraud on marital rights must that cases may occur in which noncommuniconsist so as to limit the construction of it cation would not be held fraudulent.
Next is Taylor v. Pugh (1842) 1 Hare, 608.
Lord Thurlow must so have regarded them in
laying down his view of fraud in terms more In this case, a settlement made before marcomprehensive
than Justice Buller had done, riage, to the exclusion of the husband, was
embracing in his definition mere concealment,
sustained* on the special ground that the
which Justice Buller had expressly excluded. husband had previously seduced the woThe later decisions in England and America man, thus putting her in a situation in
which she must submit to a marriage withhave sanctioned the view of Lord Thurlow.
The first of these is Goddard v. Snow, 1 out being able to stipulate for a settlement
Buss. 485, decided by Lord GifCord, master out of her own property. In his opinion,
of the rolls, in 1826.
In that case, the wife, the vice chancellor, Sir James Wigram, noten months before her marriage, settled to tices, with strong disapproval, the argument,
her separate use for her life, and subject to that to avoid such an antenuptial settlement
her appointment after her deatjh, two sums by a wife, without the intended husband's
of money, £900 in all, being not the whole linowledge, actual fraud or deception must be
of her estate.
Her intended husband was proved; and he cites as the true rule a stateignorant both of her possession of the funds ment from 2 Ropers, Husb. & Wife, 162, that
and of the settlement made of them, and "deception will be inferred if, after the comof the treaty for marriage, the
so continued until after her death, when he mencement
filed his bill to set aside the settlement as wife should attempt to make any disposione made in fraud of his marital rights. tion of her property without her intended
No actual misrepresentation was alleged, husband's knowledge or concurrence."
nor deception other than was implied in the
It is true that the cases cited subsequent
concealment.
Here the precise question was to that of Goddard v. Snow give only the
presented whether bare concealment was in dicta of judges in support of the rule of that
itself a fraud.
In the argument and deci- case; but they show at least a concmrrent
sion of this case. Countess of Strathmore v. judicial opinion, from that case down, in
Bowes was fully reviewed, and the opinions favor of the rule which holds mere conof Justice Buller and Lord Thurlow consid- cealment to be at least evidence of fraud.
Lered. Concealment alone was held to be a jThe real doubt has been whether the concealment should, in all cases, per se avoid
V fraud, and the settlement was set aside.
Next is a case in which the subject is con- the settlement, or whether a settlement not
sidered by Lord Brougham, though the deci- disclosed to the husband might, neverthesion went upon other grounds. St. George less, be sustained upon such equitable conV. Walie, 1 Mylne & K. 610.
Lord Brough- siderations as the meritorious character of
am raises the question, and upon a review the objects provided for, such as children of
of the cases says that in none, except God- a former marriage (Hunt v. Matthews, 1
dard V. Snow, had there been a positive de- Vern. 408; King v. Cotton, 2 P. Wms. 675);
cision avoiding a settlement by the wife so the poverty of the husband and his inon the mere ground of want- of linowledge ability to make any settlement upon his
by the husband. "Yet," he proceeds to say, wife (King v. Cotton, supra; St. George v.
"it is certain that all the cases in which the Wake, 1 Mylne & K. 610); so the fact that
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of part only of the wife's
property, which was the ground in De Manneville v. Crompton, 1 Veas. & B. 354.
The only equitable consideration relied upon in the pending case was that Mrs. Chandler, as we must assume, had no knowledge
that William Chandler had held the property in controversy; and hence the expectation of it could not have been an inducement to the marriage.
But this circumThe true
stance is certainly
immaterial.
ground of relief is not the disappointment
of an expectation, but fraud upon a legal
right; that is, the right to a marriage without any secret
alteration of the circumstances of the parties as they stood at the
The husband's
time of the engagement
ignorance of the property settled, though
urged in Goddard v. Snow and Taylor v.
Pugh as a ground for sustaining the settlement, was expressly overruled and was disIn the latapproved in England v. Downs.
ter case Lord Langdale says: "If both the
property and the mode of Its conveyance
pending the marriage treaty were concealed
from the intended husband, as was the case
in Goddard v. Snow, there is still a fraud
practiced on the husband. The nonacquisition of property of which he had no notice
is no disappointment;
but still his legal
right to property actually existing is defeated, and the vesting and continuance of a
separate power in his wife over property
which ought to have been his, and which is,
without his consent, made independent of
his control, is a surprise upon him, and
might, if previously known, have induced
him to abstain from the marriage." In Taylor v. Pugh the same consideration was rejected by the vice chancellor; and he reasoned with great force that no equitable
considerations arising out of the circumstances of the particular case, such as those
before referred to, shall excuse a concealment from the husband, or sustain a settlement made without his knowledge.
.,
In this country the ignorance of the hus/ band of a settlement by the wife pending a
1 treaty of marriage has of itself been uniformly held fatal to the settlement, though
no actual misrepresentation or deceit might
appear. The cases are collected in 1 White
' & T. Lead. Cas. Eq. 317. See, especially, Linker V. Smith, 4 Wash. C. C. 224, Fed. Cas.
No. 8,373; Tucker v. Andrews, 13 Me. 124;
Logan V. Simmons, 3 Ired. Eq. 487; Spencer
V. Spencer, 3 Jones, Eq. 404, 409; Poston v.
Gillespie, 5 Jones, Eq. 258; Kamsay v. Joyce,
1 McMul. Eq. 236 (in which latter case an
issue was directed to the single question
whether the husband had knowledge of the
settlement); and Manes v. Durant, 2 Rich.
Eq. 404. In North and South Carolina the
whole subject of fraud on marital rights
has been examined in a series of cases contemporaneous with the later English decisions, and without reference to them, but
reaching the same conclusion, viz. that no
the settlement Is
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antenuptial settlement by the wife can be
valid if made without the husband's knowledge; it matters not how meritorious may
be the objects provided for by the wife, or
what may be the circumstances of the husband. He is considered as having rights
springing out of the treaty of marriage, not
to be controlled by any equitable considerations between the wife and third person.
And in North Carolina the result reached by
frequent Investigations of the subject has
been to establish a rule requiring, in order
to sustain a settlement by the wife, not only
that the husband have general knowledge of
her intention to make one, or that she has
done so, but requiring his consent to the
very act or instrument by which the settlement is made. Spencer v. Spencer, 3 Jones,
Eq. 409; Poston v. Gillespie, 5 Jones, Eq.
262.

We see, then, both in England and in this
country, since the decision of Countess of
Sti'athmore v. Bowes, and the cases prior to
it, the course of judicial opinion has tended
more and more to strengthen the protection
of marital rights against -settlements made
to their prejudice
by enlarging the
(1)
ground of invalidity.
This originally was
only actual fraud, evidenced by positive misrepresentation or deceit, but now it includes
also constructive fraud, such as arises from
mere nondisclosure; and (2) by excluding all
the exceptions founded on equitable considerations in the particular case, which were
originally allowed to support such settlement; thus making in all cases the husband's knowledge, at least, and in some
courts his positive assent, essential to the
validity of a conveyance or settlement made
after an engagement to marry.
Now, wishing to lay down a rule only for
the case presented, it is enough to say that
this court will protect a husband against a
voluntary conveyance or settlement by the
wife of all her estate, to the exclusion of her
husband,
made pending an engagement
of
marriage, without his knowledge, prior to the
marriage, even in the absence of express
misrepresentation or deceit, and whether the
husband knew of the existence of the property
'The concealment _ of what._it Js the
■oi:,,not,.
right of the husband to knoWj_and_Hiiat_it,
is tIrfi"Tluty of thE -aafe to discl ose, is itself
frajidLinJaw. it is a doctnne of equity, not
so fully developed at the date of Strathmore
V. Bowes as now, that the concealment, to the
prejudice of another party with whom one
is dealing, of facts which, if known to him,
might affect his decision, and which there is
an obligation arising out of the transaction
to disclose, is a fraud. It is so treated in
equity without respect to the motive of the
party In the concealment, being what is termed a "constructive fraud."
But whether a
conveyance or settlement made under the circumstances I have stated is always void, or
whether it may be sustained upon sucn equitable considerations as were admitted in the
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earlier English cases, and in St George v.
Wade, 1 Mylne & K. 610, such as the reasonableness of its provisions as being made for
children of a former marriage, or its embracing only a part of the wife's estate, or such
as the husband's inability to make a settleleave as questions open
ment upon the wife,
in this state until they arise judicially.
We now reach a question which was discussed with much earnestness and ability on
both sides: Will equity extend to the wife
against an antenuptial
the like protection
conveyance by her husband which we have
^een it afEords to the husband against her?
After a patient examination of the argu.' ment and authorities,
find no just ground
of discrimination against the wife. First,
f
dower is a right of property, and, as such, a
proper subject of protection; indeed, a right
!
above all other rights of property favored.
l Again, dower is a marital right, as well as
is the husband's interest in the wife's prop\grty. Protection, maintenance, and dower are
the rights inuring to her from the marriage;
and, though her dower is inchoate only until
the husband's death, it is none the less, in
his lifetime, a legal right, vested and indefeasible, except by her own act. This is so
far recognized that a release of it by the wife
is held a sufficient consideration to support a
postnuptial settlement upon her, and to make
It available, If bona fide, against the husband's
creditors. Ath. Mar. Sett. (27 Law Lib.) 162;
Again, the
BuUard v. Briggs, 7 Pick. 533.
wife is a purchaser of her marital rights, as
much so as is the husband.
She takes them
consideration,
rendered by her in the
for^a
marriage,— a consideration not, indeed,
the
same m kind as that rendered by the husband for his marital rights, but, considering
all the. consequences involved in marriage,
what the wife surrenders is In value or measure more, certainly not less, than what she
receives.
She surrenders her person,
her
services, her self-control, her means of selfsupport; ^nd, as to property, far more than
However, it should
the interest she acquires.
be said that whether the wife's dower, as
well as the husband's interest in her estate,
is to be protected against fraud, depends not
at all upon such considerations as the comparative value of the consideration rendered by
each, or the value of their respective rights,
buT solely upon the fact that there exists a
marital right, which, in common with all
legal rights, is a proper subject of legal protection, whether it be itself of more or less
value, or whether it spring from a larger
or less consideration rendered. If there could
be any ground, in addition to the mere existence of a right defrauded, to evoke a
swifter interposition for one sex rather than
the other, it would be the consideration that
the wife, being of the weaker sex, the more
needs legal protection.
It was argued by the defendant's counsel
that in England dower is not protected as a
marital right against a conveyance by the
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the marriage, even though
made on the eve of marriage and expressly to
exclude the wife, that under the English decisions, the husband and wife, in this respect,
stand on a different footing. There is no
decision upon the precise question, but the
weight of opinion is in favor of the position
taken. Prior to the statute of uses, estates
were largely held in trust; and it was, from
the beginning, considered that dower did not
attach to a use, even when it was one reserved
to the husband under a conveyance made by
himself. Whether a conveyance with a use
reserved to himself by the husband, made on
the eve of marriage, and with the express
purpose of barring dower, was, at that period,
held to be effectual, does not appear by any
decided case. The case Ex parte Bell, 1 Glyn

husband before

&

J.

282,

Law Lib.)

cited in

1

Roper, Husb. & Wife

(32

354n, that a voluntary settlement
though set aside as
made by the husband,
his
prevents
fraudulent against creditors,
wife's right of dower, cannot be taken as a
decision upon the question, since it does not
appear whether the settlement was made
pending a marriage treaty. The dicta on
this point are conflicting. Lord Chief Baron
Gilbert is reported to have said that such a
conveyance
would be fraudulent as to the
wife. 4 Cruise, Dig. 416; 1 Roper, Husb. &
Wife (32 Law Lib.) 354n. In 1 Crusie, 411, .
and in 4 Cruise, 416, it is laid down that a I
by the husband, in trust
secret conveyance
before marriage, to defeat dower, is void;
and the whole doctrine as to antenuptial settlements by the wife is expressly applied to
conveyances by the husband made under like
On the other hand. Lord
circumstances.
Hardwicke, in Swannock v. Lyford, Co. Litt.
208a, note 1, also reported fully In Park, Dower, 382, treats it as admitted "that if a man,

'i

marriage, conveys his estate privately,
without the knowledge of his wife, to trustees
in trust for himself and his heirs in fee, that
will prevent dower." Upon this authority.
Park, Dower, 236, so lays down the rule.
So, also, does 1 Washb. Real Prop. 161. After
the statute of uses, which converted all uses
into legal estates, and so admitted dower to
attach to them, another mode of avoiding
the inconveniences of dower was resorted to
by the practice of settling jointures in lieu
of dower. By a statute of Henry VIII., which
was passed to remedy the inconvenient effect
of the statute of uses as to dower, the husband was authorized to settle upon his intended wife, before the marriage, a jointure,
which, if reasonable, was held effectual as an
equivalent for dower, and barred it, even
though made without the wife's privity, the
courts of equity reserving the power to relieve the wife against a jointure unfair or
Such, after much contromerely illusory.
versy was the construction finally given to
this statute In Earl of Buckingham v. Drury,
3 Brown, Pari. Cas. 492, cited in 1 Roper,
Husb. & Wife, 477. The effect was that
dower, under the English system, became a
before
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precarious, and, In the case of large estates,
an infrequent mode of provision for the wife;
and hence its value as a marital right, and the
importance of protecting it, was the less appreciated. Marriage was not presumed to have
been contracted in expectation of it, unless
upon representations to the wife that she
would become entitled to it. This may account for what otherwise must appear as an
unjust discrimination made by the English
courts of equity in withholding from the wife
such protection as is given to the husband
against secret antenuptial settlements.
Such
"^
'^
a reason is suggested in the note to 1 Roper,
~i
Husb. & Wife, 354. But in this country,
clearly the same reasons do not apply. Her
~
dower is the only provision made by law for
the wife out of the husband's real estate.
^>
Practically it is a most important resource,
and the only form of provision out of real
^
estate enjoyed by her, except under wills.
It does, in fact, to a large extent, enter into
>^~^
the wife's expectations in cpntracting marVriage, and properly so. It, therefore, ought
to receive all the protection accorded to any
marital right. To refuse it would, in this
-i
countiy, where jointures are unknown, render the right of dower precarious, if not
wholly illusory.
'
^^ none of the American
cases has this
/subject been thoroughly examined; but so
^
far as they have gone they treat the wife's
t
I
marital rights and their claim to protection
I
^
»
as being on the same footing with those of
\ the husband.
In Swaine v. Ferine, 5 Johns.
t-Ch. 482, a conveyance was made by a husJ
band before marriage, with a view to defeat
the wife's dower. The deed was to his
daughter, was kept concealed for many
years, and possession did not go with it.
,; After the husband's death the widow filed
f her bill for dower, and it was decreed to
I her; the deed being adjudged fraudulent as
against her. It is true, that In a previous
suit, the deed had been held void as against
a mortgagee claiming under a mortgage subsequent in date to the deed; but the widow
was admitted to her dower not at all In consequence
of the decree previously made,
that the deed was void as against the mortgagee.
It was expressly declared to be
fraudulent as against her also; and she
would have been relieved quite as certainly,
had there been no previous controversy between the husband's representatives and another party touching the deed. It is also
true that this was treated by the chancellor
as a case of fraud in fact. It is, then, an
authority for the relief of the wife against
an antenuptial conveyance by the husband,
fraudulent In fact; but whether she should
be relieved against a conveyance on the
ground of mere nondisclosure is a question
not decided in Swaine v. Ferine.
To the same extent precisely is the ruling
of Petty V. Petty, 4 B. Mon. 215. In that
case a settlement by the husband, on the eve
of marriage, of all his property, upon his
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children by a former marriage, was declared
void so far as it affected the wife's dower in the real estate. It was a case of fraud
in fact, very gross In its circumstances, being in violation of express representations
before marriage, in order
m^ade to the wife
This case, like
to
induce her consent
Swaine v. Ferine, decides nothing as to the
It is, however,
effect of mere concealment.
In one oi its features, a valuable recognition
of the meritorious character of dower as a
marital right, and of its claim to legal protection; for the wife was relieved upon a
bill filed In her husband's lifetime, while her
dower was inchoate only, the deed being adjudged void, lest it should, through delay,
become an Impediment to her right of dower in the event of her surviving the husband.
Now, although, in Swaine v. Ferine and
Petty V. Petty, relief was given against
fraud in fact, yet in weighing the effect of
these decisions upon the case before us this
They recognize the
is to be considered.
wife's dower to be a marital right, and as
such a proper subject of protection In equity
against a fraudulent antenuptial conveyance, placing it upon an equal footing In
this respect with the husband's marital
rights. Then, with respect to the sort of
fraud against which she should be relieved;
whether It must be only what is termed
fraud "in fact," or whether she should be
protected against "constructive fraud," such
as bare concealment, the same rule must apply In her favor which we have already
seen has become settled for the husband's
protection, viz. that constructive, as well <as
actual, fraud will Invalidate an antenuptial
conveyance.
Two cases,

at least, have carried the protection of the wife thus far. One is Cransom V. Cransom, 4 Mich. 230. A husband,
two weeks before his marriage, made a voluntary conveyance of his lands to his sons,
with the design to exclude his Intended
wife.
There was no misrepresentation to
the wife; no positive deception.
It was a
case of mere concealment. The deed was
held void on two distinct grounds, viz. the^
absence of a sufficient delivery> and also
that, "being executed secretly, for the purpose of cutting off the wife's dower, it was
a fraud in law upon her rights accrued directly from the marriage."
The other case
of this class is Smith v. Smith, 6 N. J. Eq.
515.
A husband, on the day of the marriage, but before it, without
the wife's
knowledge, settled property upon himself
and a daughter by a former marriage, with j
intent to defeat dower. Actual misrepresentation was alleged by the bill, but denied by
No proof to that effect apthe answer.
pears, and the decision does not rest upon
any such feature; but the chancellor assumes the broad ground that "a voluntary
conveyance by a man on the eve of marriage, unknown to the Intended wife, and
made for the purpose of defeating the in-
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terest which she would acquire by the marriage in his estate, is fraudulent as against
I see no sound distinction," he adds,
her.
"between this case and the like conveyance
by a woman under the like circumstances."
In 1 Scrib. "^ower, 561, there are cited, 'to
the same point, Littleton v. Littleton, 1
Dev. & B. 327, and Rowland v. Rowland, 2
Sneed, 543; but these cases
have not seen.
Scribner refers to the American decisions as
"not being entirely uniform";
and in 1
Washb. Real Prop. 175, it is said that "the
conflicting."
cases are singularly
On examination of the cases, I find no conflict
whatever as to the power of a court of equity to relieve the wife. It is only in courts
of law, where a legal seisin is essential to
dower, that the claim. to it against the husband's conveyance prior to marriage has
been denied; as in Baker v. Chase, 6 Hill,
482.
The other case cited in Washburn as
against the doctrine of Swaine v. Ferine is
Jenny v. Jenny, 24 Vt. 324. I have examined this case, and think It not relevant to
the question, though, not having it by me,
cannot state Its circumstances. The rule to
be derived from the equity decisions Is that
the wife's dower will be protected against a
voluntary conveyance of the husband, made
pending a marriage engagement, under precisely the same circumstances In which the
husband Is relieved against an antenuptial
settlement by the wife.
I am therefore of opinion that Mrs. Chandler is entitled to dower out of the real estate described In the deed of trust, notwithstanding the execution of the deed before
her marriage, together with one-third of the
rents and proflts accrued since her husband's death.
It appears from the answer
that part of the real estate— a lot in Wilmington—has been sold by the trustees for
$400, Its value. Assuming, as it Is proper to
do, that the purchaser was a bona flde purchaser, without notice, the court will not
follow this lot into his hands; but the
widow Is nevertheless entitled, as against
the defendants, to an assignment of such a
share of the remaining real estate as she
would have taken if the lot had remained
In their hands; and therefore, in assigning
the dower, although it will be assigned only
out of the remaining real estate, yet in estimating her share of that, the whole real estate, including the lot sold, will be consid-
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2. It now remains to consider briefly the
claim of the complainants to relief beyond
the allowance of dower to the widow. The
prayer is that the trust deed be declared
wholly void, so that the real estate may descend under the Intestate law, and the personal estate be distributed precisely as if no
deed had been executed.
This relief the
court cannot decree.
A court of equity will not interffere to set
aside a voluntary conveyance, because the
conveyance disappoints hopes or expecta-
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tions,

just and reasonable;
it violates obligations, If

however

not
i
they
\}
are only natural or moral ones. Courts of M '^
'
equity, as well as of law, protect only legal
|\
rights, and enforce legal obligations; legal,
|'
mean, as distinguished from such as are {\C/^
" '
merely natural or moral. For example, a
promise, however solemnly made and binding in morals, If without a consideration, is
not enforced In equity any more than at
law; nor is the obligation of a parent to
provide for children after his death.
So a
conveyance will be set aside on the ground
of fraud only when It is in fraud of some
legal right, and one existing at the time it Is
Now, In this case, we may waive the
made.
fact that, as to the infant complainant, he
was not in esse at the execution of the trust
deed.
It Is a consideration decisive of the
whole of this branch of the case that, even
had William Chandler not conveyed his estate, his marriage would have vested no
rights in it, nor have restricted his absolute
,
control of it beyond the wife's dower in the
real estate.
He could, after marriage, have '
even because

I

effectually disposed of his whole personal;^
estate and of the inheritance of his real estate by just such a trust deed as this. It
follows that his control of the property
could not be less absolute before the mar-l(
rlage than after It; for, otherwise, an en-'
gagement to marry would be of more force
than marriage Itself. Besides, as any disposal of property before marriage, which he
could as freely have made after marriage,
defeated no right, but removed only a bare
chance that the complainants might succeed
to It If Chandler should continue to hold it
and die intestate, the loss of such a chance
cannot be treated as the disappointment of
a just and reasonable expectation in marriage, nor as so altering the circumstances
of the husband as to have Influenced the
decision of the Intended wife.
Again, it is
clear that this deed would have stood
against any attempt by Chandler to dispose of the personal estate and the inheritance of the real estate by another deed or
by will. That he made no such attempt,
but died intestate, so that, as It happened,
these complainants would have succeeded
to the whole property but for this deed,
cannot affect the deed. A conveyance can
be set aside only for causes affecting it
when it is made, as for fraud then committed, or for the protection of rights then
existing.
Its validity cannot be held In suspense, to be determined by future contingencies.
This would subject titles to a distressing uncertainty.
But it was argued for the complainants
that the deed, being fraudulent In respect to
dower, is, therefore, wholly void, passing no
title whatever; so that the heir at law may
succeed
to the real estate, and the distributees to the personal estate, as a consequence of the fraud on the right of dower,
though they themselves might have no equl-
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ty to set the deed aside. Such would be the
effect if the deed -were illegal; as where it
violates the provisions of a statute which
avoids the deed itself. It is then a nullity,
and stands in the way of no claim which
otherwise would be valid.
And so, where a
conveyance is tainted with fraud in fact, in
which the parties claiming under it are implicated, such a conveyance is wholly void;
for no effect whatever can be given to an
instrument actually fraudulent; and therefore it is that, although a conveyance which
is merely voluntary, and not fraudulent ■in
fact, is invalid only against existing creditors, and not against subsequent creditors.
Yet, if the conveyance is tainted with actual
fraud, it is void altogether, and subsequent
^
creditors are let in. But such is not the efThe object of
fect of cgnstructive fraud.
the doctrine of constructive fraud is to protect some right or interest which, in equity,
, ought to be preserved, against the efCect of
La conveyance which is in. other respects
Ikvalid; and therefore equity does not avoid
the deed altogether, but saves against it the
rights or interests which are to be protected.
A deed containing some provisions or hav-
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ing some operation forbidden by statute or
public policy, or contrary, as in this case, to
some equity, is held invalid only so far as
the statute or policy or equity requires, upon the principle "ut res magis valeat quam
pereat." Bredon's Case, 1 Coke, 76; Shep.
Touch. 68; Doe v. Pitcher, 6 Taunt. 359;
Darling v. Rogers, 22 Wend. 483. Thus a
voluntary conveyance, if not fraudulent in
fact, passes the title to the grantor, but subject to the rights of existing creditors,
■v^fhich are preserved by raising an implied
trust in the grantor. See 1 Story, Eq. Jur.
So in this case the trust deed is
§ 371.
effectual between the parties, but equity
preserves the right of dower against the
real estate in the hands of the grantees.
Precisely as at law, dower follows real esby the husband after the
tate conveyed
man'iage, though the conveyance is otherwise good.
It does not seem accurate to
say that a deed is void for constructive
fraud. The deed is valid; title under it
passes, but subject in equity to those rights
which are affected by the fraud.
Decree for complainant, Mrs. Chandler, in
accordance with the foregoing opinion.

