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CHAPTEE XV.
THE SALE OF LANDS FOR UNPAID TAXES.
When made. Lands are sold by the government for taxes,
either because the assessments made upon them are not paid within the time allowed by law for their voluntary satisfaction by the
owner, or because a personal assessment against the owner remains
uncollected by the ordinary process.
Whether the sale is to be
will

made for the one reason or for the other, the same principles
it,

govern

though in some particulars the proceedings will differ.

As government

The land must be liable.

has no inherent

a

if

a

right to deprive the citizen of his property except in pursuance of
sale
regular and lawful proceedings, and for lawful demand,
If by law
of lands will be void
they were not liable for the tax.
a

if

;*

it

a

a

sale will be void though for
they were exempt from taxation,
tax actually assessed and so
will be
made for
tax legally
assessed but which in some lawful manner has been discharged.

Payment of the tax by the owner, or by any one entitled to
is

and termination of any statutory
The persons who, besides the owner, are entitled
to make payment, are those who are assessed for the tax, and any
it,

make

an absolute defeat

power to sell.^

would

interests

be

injuriously • affected by

a

others whose

sale,

Hobson

v. Dutton,

9

'

;

is

it

f

either because of liens they may have, or of contract relations and
any one having the right may depute another to make
for him.
Whether any third person may make payment
not so clear but
Kans., 477.

22

Gray,

Ark.,

29

Iowa,

118;

'See Bennett v. Hunter,
V. Irwin, 18 id., 549.

cey

Sprague

440;

Bennett
18

d.

Hunter,

rat., 100;

3

v.

Coenan, 30 Wis.,

Wall.,

2094

Wallace

ii.

326.

Same case in error,

9

B.

G

Walton
Brown,

9

;

3
;

;

;

;

;

3

4

'Dougherty v. Dickey, W. & S., 146; Hunter v. Cochran,
Penn. St., 105;
v. Meredith, 17 id., 42 Ankeny v. Albright, 20 id., 157 Laird v.
Montgomery
Heister, 24 id., 452 Jackson v. Morse, 18 Johns., 441 Den «. Terrell, Hawks,
283; Rowland «. Doty, Har. Ch.,
Johnson v. Scott, 11 Mich., 232; Raynor v.
Lee, 20 id., 384; Curry v. Hinman, 11 111., 420 Morrison v. Kelley, 22 111., 610;

Wall., 336; Ta-
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as the state is only interested in obtaining the revenue
for,

it would

seem

S23

it has called

that, before any sale, and consequently before

any rights of third parties have intervened, any mere volunteer
may pay the tax if he chooses ;' and certainly if the proper officer
should receive payment, any question concerning the right to
make it would be precluded. Payment is an act in pais, which
may be proved not only by the record, but by the original receipt ;" and it may also be made out by any other evidence which
satisfies a jury of the fact.'
But payment cannot be shown in opposition to a judicial finding;
thereto and their privies.*

at least as between

Tender of the tax by any one who has

the parties

right to make payment, is effectual to prevent a sale, whether the tender is accepted
or not.^ But a tender, in order to be effectual, must be of the

full amount of the tax

a

it can not be of any thing less, unless the

;

statute makes provision for payment of a part by itself, as

it

does

sometimes for the benefit of tenants in common or owners of dis-

tinct portions of the premises taxed.
Necessity

for regular proceedings.

' See Reading
v.

■o.Finney, 73 Penn.
Austin, 23 Ark., 375.

*

Johnstone D.Scott,
St , 13; Been v. Wills,
'Dennett «.
Kandt). Schofield,43
Iowa, 61.

Crocker,

11
21
8

III.,

To the validity of any

it is imperatively necessary that there shall

sale of lands for taxes,

Kinswortliy

^

Mich.,
Texas,

Martin

v.

McKeynolds

283;

d.

Snowden,

Grat,

18

Longenberger,

100 ;

57 Penn.

G43.

Greenl.,
167;

St., 467 ;

Hanniu, 21 Mich., 374;
id., 285; Adams «. Beale, 19

Hammond

239;

Cook B.Norton,

61

u.

Gay lord ®. Scarff, 6 Iowa, 179; Cadmus?). Jackson, 52 Penn. St., 295; Wallace 1). Brown, 22 Ark., 118. In this last case it is strongly intimated that if
^

the collector, after the tax has been paid to him, proceeds to a sale of the land,
and then obtains a judicial confirmation of the sale under a statute providing
" a complete bar
therefor, and which makes the confirmation
against any and
all persons who may thereafter claim said land in consequence of informality
or illegality in the proceedings," the sale might and ought, in a direct pro-

for the purpose, to be

ceeding

set aside

for fraud, though it could not

be at-

tacked collaterally.
^Schenck v. Peay,

worthy

V.

'Hunt
V.

Burke,

Austin,
«.

23

1

McFadgen,

25 id., 377.

Dill.

C.

C,

269;

Ark., 375; Tacey
20

Ark.,

277;

Loomis

b.

Irwin,

18

v.

Heft

v.

Pingroe, 43 Me.,
Wall., 540.

Gebhart,

65

299;

Penn. St., 510;

KinsCrum
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have been a substantial compliance with the law in

which have led to

proceedings

all the official

it.^

The
statutory power.
officer who makes them sells something he does not own, and
which he can have no authority to sell except as he is made the
But he is made such agent
agent of the law for the purpose.

Tax sales are made exclusively under

a

only by certain steps which are to precede his action, and which
If these fail, the
under the law are conditions to his authority.
If one of them fails, it is as fatal as if
power is never created.

all failed.

Defects in the conditions to a statutory authority can-

by the courts ; if they have not been observed, the
courts cannot dispense with them, and thus bring into existence
not be aided

which the statute only permits when the conditions have
IST either,
been fully complied with.
as a general rule, can the
a power

courts aid the defective

execution of

statutory power ; they may
do this when the power has been created by the owner himself,
and when such action would presumptively be in furtherance of
his purpose

in creating

it; but

a

a

statutory power must be exe-

cuted according to the statutory directions,

and presumptively any

other execution is opposed to the legislative will, instead of in
furtherance of it. It is therefore accepted as an axiom when tax
that a fundamental condition to
sales are under consideration,
■

their validity is that there should have been a substantial compliance with the law in all the proceedings of which the sale was
This would be the general rule in all cases in
the culmination.
which

is to be divested of his freehold by adversary probut special reasons make it peculiarly applicable to the

a man

ceedings

;

case of tax sales.

These reasons are thus summarized by the su" Sales of real estate for the
:
nonpayment

preme court of Maine

of taxes must be regarded in a great measure as an ex parte proThe owner is to be deprived of his land thereby ; and
ceeding.
a series of acts preliminary to the sale are to be performed to authorize it on the part of the assessors and collector, to which his
attention may never have been particularly called ; and experience and observation render it notorious that the amount paid by
'

Tliere must be express statutory authority for selling lands for taxes. A
power to tax does not include the power to cause lands to be sold for nonpaySee Mclnery v. Reed, 23 Iowa, 410 ; Sibley v. Smith, 2
ment of the taxes.
Mich.,

48G; Sharp v. Spier, 4

Hill,

76.
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purchasers at such sales is uniformly trifling, in comparison with
It has therefore been held, with
the value of the property sold.
make
out
a valid title under such sales,
great propriety, that to
great strictness is to be required ; and it must appear that the
provisions of law preparatory to^and authorizing such sales, have
^

punctiliously complied with."
In Virginia, somewhat stronger language has been employed.
" founded on forfeitures,
" These sales and
purchases," it is said,
been

deserve

no indulgence from the court.

It

is therefore the well

settled law that he who claims under a forfeiture, must show that

tlie law has been exactly complied with."^ This language, if
strictly taken, is unquestionably more exacting in its requireIt is not necesments than the authorities generally will justify.
in any proceedings so complicated as those
in which lands are sold for taxes, that there should be shown an
exact and punctilious compliance with all the provisions of law
sary, we apprehend,

•

With many of these provisions,
before they can be supported.
as we have endeavered to show in a preceding chapter, the party
interested in defeating such a sale could have no concern whatever. They are not made for his protection or benefit, and whether

A failure to obobserved or not, they do not .afiect his interest.
serve them, can, therefore, furnish no ground of complaint on his
behalf ; and it is not perceived that it can constitute for liim any

just or equitable protection against the demands of the state for
It is sufficient for his case if the provisions
its lawful revenues.
which do concern him have been observed ; and if others which are
made in the interest of the public are overlooked or disregarded,
the

public,

through

its proper authorities, must be the proper

Ch. J., in Brown v. Veazie, 25 Me., 359, 363. See also Keene v.
Houghton, 19 id., 368; Smith v. Bodfish, 37 id., 289; Flint i). Sawyer, 30 id.,
226; Paysoa i). Hall, 30 id., 319; Matthews «. Light, 33 id., 305; Howe v. Eussel, 36 id., 115; Stevens t). jVtcNamara, 36 id., 176; Loomis v. Pingree, 43 Me.,
299; Lovejoy v. Lunt, 48 id., 377; "Williamsburg v. Lord, 5i id., 599; French v.
' WJiitman,

Patterson,

61

id,, 203.

' Oarr, J., in "Wilson v. Bell., 7 Leigh, 22, 24. And see Yancey v. Hopkins,
1 Munf., 419; Christy v. Minor, 4 id., 431; Nalle v. Fenwick, 4 Rand., 585;
Allen V. Smith, 1 Leigh, 231, 254; Chapman i). Doe, 2 id., 329, 357; Jesse v.
Preston, 5 Grat., 120; Martin i). Snowden, 18 id., 100. In California it has
in these cases are strictissimi juris. Ferris v
been said that the proceedings
Coover, 10 Cal., 589, 633; Kelsey v. Abbott, 13 id., 609.
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party to complain. This''is reasonable, and this is the rule that
is laid down by the authorities.
Onus

At

of proof.

the common law

it was necessary that one

who claimed to have obtained title to property of another, under
proceedings based upon a neglect of public duty, should take upon
himself the burden of showing that the law had been complied
with by those who had had the proceedings in charge. Especially
if the proceedings would operate with severity'-, and be in their

in the nature of

effects something

a

forfeiture, the law was strict

in its requirement that his evidence should exhibit the proceedings from step to step, and show that each of the safeguards with
which the statute

had

surrounded the delinquent for his protec-

tion in this very emergency, had been duly observed.
And this
tenderness for his interests appeared but reasonable.
Of what
service could it be that safeguards were provided, if observance
was not essential

if

or incompetent officer might overlook or disregard them with impunity, and deal with the property
of the citizen as if his position as an officer of the government
vested him with a dispensing authority over legislation, and
;

a careless

authorized him to make, in his discretion,
proceeded

a

law for the case

as he

?

This rule of the common law has not been modified by decisions,
and is still recognized and enforced, where statutes have not

It

may consequently be said to be the general rule,
that the party claiming lands under a sale for taxes, must show
affirmatively that the law under which the sale was made, has
changed

it.

been substantially complied with, not only in the sale itself, but
in all the anterior proceedings.^ But although the authorities
' Stead's

Ex'rs v. Course, 4 Cranch, 403; Parker u. Rule's Lessee, 9 id., 64;
Williams v. Peyton's Lessee, 4 Wheat., 77 ; McCliing v. Ross, .1 id., 116 ; Thatcher «. Powell, 6 id., 119; Games v. Stiles, 14 Pet., 332; Pillow v. Roberts, 13
How., 472 ; Moore v. Bro wu, 1 1 id., 414 ; Ilarly v. Doe,»16 id., 610 ; Parker v. Overman, 18 id., 142 ; Little v. Herndon, 10 Wall., 26 ; Hughey's Lessee v. Horrell, 3
Ohio, 233 ; Holt's Heirs v. Hemphill's Heirs, 3 id., 332 ; Lafferty's Lessee v. Byers,
5 id., 458; Thomson's
Heirs v. Gotham, 9 id., 170; Kellogg «. McLaughlin, 8

id., 114; Polk «. Rose, 25 Md., 153; Pope v. Headen.o Ala., 483; Elliott v. Eddins, 34 id., 503; Garrett «. Wiggins, 1 Scam., 335; Pitch v. Pinckard, 4 id.,
69; Doe v. Leonard, 4 id., 140; Wiley v Bean, 1 Gilm., 303; Irving v. Brownell,
234;

11 111., 403;

Gcevveyt).

Spellman

Urig,

18

v. Curtenius,

13

id., 409; Marsh

id., 343; Lane

b.

Bommelmann,

v.

Chestnut,

21 id.. 143;

14

id.,

Charles
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concur in this rule with great unanimity, they are not so entirely
in accord when the question regards the strictness required in the
showing that shall be made. On this point some of the cases,
particularly those which were decided at a very early day, have
used language importing a strictness greater than in most cases

would be possible, and greater than is demanded

by any considerations of policy or of justice to the party whose estate is in question.
The later cases lay down a more just and reasonable
rule, and warrant us in saying, that the requirement of a compliance with the law, when the question arises as one of title, is satisfied by obedience to those provisions of the law which are in
the nature of conditions to the power to sell, and are not merely
To I'Cdirectory under the rules laid down in another chapter.^
quire more than this would be needless for any beneficial purpose,
and would greatly embarass, and in innumerable cases, defeat the
collection of the revenue.
The requirement that the claimant under

a

tax sale should show

the proceedings to have been regular, was entirely according to the
The original owner would show a
natural order of evidence.
prima facie right by producing the documents and evidence which

To overcome this, there
his original ownership.
must be evidence of a title overriding or extinguishing it ; and
such a title would not appear in the tax purchaser until the successive steps, taken in compliance with the tax law, and ending in
To prove merely a sale,
a sale and conveyance, had been shown.

demonstrated

would be futile, unless the power to make the sale was established

;

and to prove merely an instrument purporting to be

a

conveyance, would be even more idle.
Waugh, 35 id., 315; Norris i). Russell, 5 Cal., 250; Keane v. Caunovan, 21
id., 291 ; O'Brien v. Coulter, 3 Blackf., 431 ; Williams v. State, 6 id., 36 ; Wiggins
». Holley, 11 Ind.,3; Gavins. Sherman, 23 id., 33; Ellis ». Kenyon, 25 id., 134;
Jackson v. Shepard, 7 Cow., 88; Atkins v. Kinman, 20 Wend., 341; Sharp v.
Spier, 4 Hill, 76; Sharp v. Johnson, 4 id., 93; Newell «. Wheeler, 48 N. Y.,
486; Westfall v. Preston, 49 id., 349; Hall v. Collins, 4 Vt., 316; Bellows v. Elliott, 12 id., ■'j69; Brown ii. Wright, 17 id., 97 ; Waldron v. Tuttle, 3 N. H., 340 ;
Cass V. Bellows, 31 id., 501 ; Hawley ii. Mitchell, 31 id., 575 ; Annan v. Baker,
49 id., 161; Scott ■». Young Men's Society, 1 Doug. Mich., 119; Latimer v.
Loyett, 3 id., 204; Scott v. Babcock, 3 Green, Iowa, 133; Uaylord v. Scarff, 6
Iowa, 179: McGahen v. Carr, 6 Iowa, 331; Morton v. Reads, 6 Mo., 64; S. 0.
9 id., 878; Nelson v. Grebel, 17 id., 161; Kelly v. Medlin, 26 Texas, 38
V.
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N"or was there any special injustice or hardship in the rule of
the law, which required the tax purchaser to prove the regularity

of the proceedings under which he claimed.
Whether the interest of the state might not be best subserved by casting the onus
of showing defects in the title on the adverse claimant, and
whether,

therefore, on grounds of public policy

it might not be

advisable to change the rule accordingly, are questions that stand
quite apart from any which concern the claims or rights of the
purchaser ; but regarding his position only, there was no hardship
in calling upon him to give proof of his title by showing a sale
made with due authority.

A

tax sale is the culmination of proceedings which are matters of record ; and it is a reasonable presumption of law that, where one acquires rights which depend
npon matters of record, he first makes search of the record in order to ascertain whether anything shown thereby would diminish
the value of such rights, or tend in any contingency to defeat

A

tax purcliaser consequently cannot be, in any strict
technical sense, a bona fide purchaser, as that term is underthem.^

'

That

on which tax sales depend are to be proved by tlie
records, or by the originals from which tlie records should be made up ; the
following cases are autliority, if indeed any is necessary : Job v. Tebbetts, 5
the proceedings

Schuyler e. Hull, 11 id.,
463,465; Boston «. Weymouth, 4 Cush., 538; Bucksport ». Spoflibrd, 13 Me.,
487; Adams v. Mack, 3 N. H., 493, 499; Blake v. Sturtevant, 13 id., 567; Pittsfield «. Barnstead, 40 id., 477 493; McCrory v. Manes, 47 Geo., 90; Sheldon,
Lessee v. Coats, 10 Ohio, S78"; Thevenin v. Slocum, 16 id., 519, 531; Blodgett
t). Holbrook, 39 Vt., 336;
Iverslie v. Spauldiag, 33 Wis., 394; GearhaVt «.
Dixon, 1 Penn. St., 234; Diamond Coal Co. ■».Fisher, 19 id., 267; Miner v. McLean, 4 McLean, 138 ; Games v. Stiles, 14 Pet., 333. But such records do not
import absolute verity like those of courts, and it may be shown in contradiction to their recitals that the facts were otherwise than as there stated. Diamond Coal Co., J). Fisher, 19 Penn. St., 367, 373 ; Boston v. Weymouth, 4 Cash.,
538, 541; Blake «. Sturtevant, 32N. H., 567; Graves ■„. Bruen, 11 111., 431,
448; Tebbetts D. Job, 11 id., 453; Schuyler v. Hull, 11 Id., 463 465. In Kellogg
u. McLaughlin, 8 Ohio, 114, 116, the record of tax proceedings was held to be
conclusive against the party claiming under a tax sale, but not against the
party contesti.ng it. In Miner ». McLean, 4 McLean, 138, 140, it is said that
" parol evidence is not admissible to supjily a defect in the record.
This well
established rule can admit of no exception."
In Coit v. Wells, 3 Vt, 318, it
was decided that the records of the advertisements in the case of road taxes
were not evidence at all unless they contained all the particulars required by
These cases, however, are not inconsistent with a resort to parol
the statute.
evidence as secondary to that of record when the latter is lost or destroyed.
Gilm.,

376, 380;

Graves

v.

Bruen,

11

111.,

431,443;
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honafide parchaser is one who buys
an apparently good title without notice of anything calculated
to impair or aflEect it ; but the tax purchaser is always deemed to
stood

a

lie cannot shut

have such notice when the record shows defects.

his eyes to what has been recorded for the information of all
concerned, and relying implicitly on the action of the officers,
assume what they have done is legal because they have done it.

It is

indeed

law

never

presumption of law that official duty is performed ;
and this presumption stands for evidence in many cases ; but the
a

assumes

the

of jurisdictional facts; and
the general rule
that the taking

existence

have been taken, that the

a

is

;

it

is

is,

throughout the tax proceedings
of any one important step
jurisdictional prerequisite to the
next and
cannot therefore be assumed, because one
shown to
officer performed his duty in

that which should have preceded

taking

it.^

is

Presumptions of regularity.

But while the tax purchaser
making his showing, the strictness required in the proof may

reasonably be made to depend, to some extent, upon the circumstances.
Presumptions are indulged in every class of proceedings; and in some cases presumptions may give an efficient sup-

a

a

port to evidence which, without them, would be insufficient to
establish the necessary facts. Indeed, in some cases, presumptions may supply links which appear to be missing in the testitax case, that
mony. It was once said by an eminent judge in
" full evidence of every minute circumstance ought not,
especially
distant day, to be required. From the establishment of some
at
^

is

it

possible that others may be presumed, and less than
Nothing, under some
positive testimony may establish facts."
facts

If

A

'

tax purchaser comes strictly ■within tlie rule caveat emptor.
his title
failed
to
notice
of sale, he has no remedy
give
fails because the collector
Hamilton v. Valiant, 30 Md., 139. Neither has he for
against the collector.
a

remedy against the town.
any error or irregularity which defeats his title
And see Jenks v. Wright, 61 Pean. St., 410,
v. Melrose, 10 Allen, 49.
authorized to refund the bids to
In Michigan the Auditor General
414.
is

Lynde

;

is

;

but his right to do
purchasers in some cases in which titles prove defective
to
the
cases
in
enumerated
the
statute
the state taking
limited strictly
so

4

no responsibility for the action of otBcers where the purchaser has the same
opportunity for knowing tlie facts that the state officers have. People ■».
Auditor General, 30 Mich., 13.
Cranch, 413. See, to the
''Marsliall-, Ch. J., in Stead's Executors v. Course,
33
Thayer,
v.
76.
Me.,
Freeman
same effect,
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But when that
could be more just or reasonable.
" distant
day arrives, when presumptions are relied upon, it will
be found necessary to observe, with some circumspection, what
circumstances,

has

"

the parties, relative to the property

the position of

been

from the time the sale was made.

claimed,

That position may
influence.

sometimes very reasonably have a controlling

If

the

has made no claim under his title, and has left the

and the weaker are all presumptions in its favor."

on the other hand, he has made claim in practical and

ive form by taking possession, and especially

if,

If,

the
'

weaker

is,

The older it is without any claim being made under
it

"

it,

tax purchaser
original owner to treat the property as his own, it is difficult to
understand on what ground any presumption can be built up in
aid of the tax title, deriving its force from the lapse of time.

effect-

after the posses-

it

sion was taken, the other party, with full knowledge thereof, has
neglected, for any considerable period, to assert his own rights,

it

must be conceded that the claim of the tax purchaser will come
before the courts under circumstances entitling
to much greater
indulgence.

If

The reasons for this are manifest.

one who claims to have

is a

is

it

is

if

is

it,

a

title to property shall lie by for
long term of years without
in the enjoyment of that which,
while another
asserting
the title
not
valid, should be enjoyed by himself,
ver-y

it

if

is

because he
well
violent presumption that his supineness
he were to
aware of some defect which would defeat his claim
in
The
he
the
assert
longer
delays
legal proceedings.
stronger

it

it

is

it

is

;

if

and
this presumption becomes
the time could ever arrive
could be presumed without dewhen, because the claim
old,
obvious that
could only be on an indulgence of prefects,
That he may lie by
sumptions that are opposed to reason.

until the time can arrive when, because of his
will
be
lying by,
presumed that no defects exist, and then be
in
the
law
inferable he did
by
possession of that which
put
before,

is

an absurdity so manifest that

time need not be wasted in the attempt to make

more so.

See, to the same eflFect, Eead v. Good-

Hole ». Rittenhouse, 19 Penn. St., 305; Worthing
Me., 270; Eichardson v. Dorr,
Vt.,
Townsend v. Downer,
9;

Webster, 45
id., 183.

46 Penn. St., 62.

5

'

Alexander v. Bush,
year, 17 S. & E., 350;

it

not venture to demand

is

it

it

because of defects,

■».

33

CH.

SALE OF LANDS FOE UNPAID TAXES.

THE

XV.]

331

It

is different when the tax purchaser has been ia possession.^
That fact is some evidence that he at least believes his title to
have validity ; and if those who might dispute it neglect to do so,
the inferences will be more or less strong, according to the circumstances, that their action is attributable

to the belief that

a con-

It

is doubted if in any case, on common
tax title could be presumed valid before the full

test must be ineffectual.

law principles, a
period allowed by the statute of limitations for bringing suit had
The court of appeals of Virginia decided at an early
expired.
day that it could not be,^ and no satisfactory reason has been suggested in any quarter to cast a doubt upon the correctness of this

Still, presumptions may be very forcible in some
cases, where, on the evidence, it is left in doubt whether the tax
proceedings have or have not been conducted in conformity to
conclusion.

If

law.

possession has been held under them for a considerable

period, though it may not have been for a length of time sufficient
to bar suits for the recovery of lands, there may reasonably spring
from such possession an inference in favor of its legality, of sufficient force to turn the scales on any point left in doubt on the
proofs, and to justify a jury, to whom the case is submitted, in
the

drawing

conclusion

which

supports the

possession.

The

longer the possession has continued, the stronger should be the
intendments in favor of the title under which it is held ; and
although - these cannot make valid that which in itself is void,
they may, and should, be allowed their weight whe.n a case is to

What their

be determined which the evidence has left in doubt.

weight should be must depend on the circumstances

;

there

can

Possession, recovery against tlie grantor of defendant in trespass, and payment of taxes, are evidence in favor of a tax deed thirty years old that a sui'plus bond, the cost of which is receipted in the deed, was given. Lackawana
'1

Iron

Co.

■wliere

B.

Failes,

55 Penn. St., 90.

there has been possession

As

of recitals in deeds generally,
them, see Worthing v. Webster, 45

to the force

under

Me., 370.

Allen

Leigh, 231, 355. The validity of a tax sale is] not to be
mere
deed of the collector, unaccompanied
presumed from the
by extrinsic
Nor, in an action of ejectevidence that the prior proceedings were regular.
ment, will any presumptions be made in favor of the validity of the deed,
merely because the party claiming it proves a possession adverse to the title
''

n.

South,

1

of another party, but for a period short of that prescribed
limitations. Towrisend v. Downer, 33 Vt., 183.

by the statute of
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be no definite rule of law on the subject which can be applied in

all cases.'
Presumptions could in no case supply the want o£ a record
when the law requires one, and it has never been made ; neither
can they help out a record which is so defective as not to answer

But when it has been once made

the requirements of the law.^

to appear that a record has existed which is now lost or destroyed,

presumptions may justly be allowed great weight in support of
the secondary evidence, in proof of the contents of the record,
and that it was in compliance with the

law.^

Five years' possession does not warrant a finding in favor of the regularity
of proceedings, wlien their correctness is not sliown by tlie evidence. Phillips V. Sherman, 61 Me., 548. See Pejepscut Proprietors v. Ransom, 14 Mass.,
As to what Tvill be overlooked in Pennsylvania, under their statute,
145.
which declares that no irregularities in the assessment, process, or otherwise,
shall be allowed to affect the title of the purchaser, see Laird d. Hiester, 24
Ponn. St., 453. As to the force of the presumption in favor of the correctness
of official action under that statute, see Cuttle i). Brockway, 24 Penn. St., 145 ;
Heft v. Gephart, 65 id., 518. In Schoff ». Gould, 53 N. H., 512, the tax proceedings depended on the vote of a meeting, and the question was made upon
proof of the warrant for holding it. The court say : " The meeting was held
in March, 1841 — more than thirty years ago — and officers were chosen who
'

acted as such, and the jury might have presumed that the warrant remained
posted the requisite time. Bishop v. Cone, 3 N. H., 513; Northwood v. Bar-

rington,

9

id.,

87.3 ;

Petersborough

!).

Lancaster, 14 id., 373

;

School District

«.

Bragdon, 33 id., 514. In Cavis v. Robertson, 9 N. H., 534, it was held that this
rule did not apply where the facts were recent, and the records might be
amended, but would apply where, from the lapse of time, it may be presumed
that the officers who made the records are no longer living, or have no recollection of the facts. It does not appear that the officers who made the record
are dead, but it is a fair presumption that they have lost recollection
fact that the notice remained posted."

of

the

The following cases are important, as showing what, under their varying
circumstances, was held sufficient evidence of an assessment: Bratton v. MitchW. & S., 259 ; Crum v. Burke, 25 Penn. St., 377, 381 ; Heft ii. Gephart, 65
id., 510 ; McDermott «. Hoffman, 70 id., 31 ; McReynolds v. Longenberger, 57
id., 13 ; Pittsfield v. Barnstead, 40 ST. H., 477. The sale book does not prove
Bratton d. Mitchell, 1 "W. ife S., 310. Neither do the recitals
an assessment.
in the tax warrant. Hoffer v. Matteson's Es'rs, 16 N. J. Eq., 382.
ell,

7

i'Coit a. Wells, 2 Vt., 318; Capron v. Raistrick,
Laughlin, 8 Ohio, 114; Porter ». Byrne, 10 Ind.,
82 Wis., 394 ; Moser v. White, 29 Mich., 59.

44 id., 515;
146;

Iverslie

Kellogg
v.

«.

Mo-

Spaulding,

in the proper offlcs, and it is not shown that
in existence, there is no presumption that one was made.
Hall
In Cass ». Bellows, 31 N. II., 501, 510, Eastman, J.,
1). Kellogg, 16 Mich., 139.
'Where

a record is not found

one was ever
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Special authority to sell. The various proceedings which
usually are required to precede a sale of the lands have been sucWhether, when these have been taken, the
officer will require any special warrant or process as his authority
for proceeding to a sale, must depend upon whether something of
that nature is provided for by law.
In some of the states a list
cessively mentioned.

of delinquent

lands is made out and properly certified by the
officer of state, to whom

state auditor, or some other designated
the returns of delinquent taxes

have

been made, and

this list is

transmitted to the county or township official who by law is entrusted with the duty of making sales, and constitutes his warrant for doing so. In other states, the statutes make other special
Whatever list, certificate or wai-rant
provisions for the purpose.
is prescribed by the statute, it is to be looked upon as in the nature of process, and it is indispensible that the officer should
have it before taking any steps towards making a sale.^
And in
all his action he must keep within the command of his warrant
and of the law ; for his authority will fail to support him when
he fails to observe

it.^

uses the following language : " In Cavis B..Eobertson, 9 N. H., 524, it was held
that there are cases in which it may he submitted to a jury to presume, from
a defective record of the election of a town oificer, and from his having
acted under the appointment,

that the meeting was duly held, the proceedings
; but that this cannot be done

of the town regular and the officer duly sworn

where the proceedings are recent, and no cause is shown why the defective
record cannot be amended if the truth will warrant it." And, after comment-

ing upon Gibson v. Bailey, 9 N. H., 168, he adds : " In the case before us, the
town clerk had deceased before the suit was brought. The record was defective, but showed that the collector was evidently sworn in some way.
Nearly forty years had elapsed from the making of the record to the com^
mencement of the suit, and, from the authority of the cases cited, and the
principles therein stated, we think the evidence was competent to be submitted to a jury, as tending to show the collector to have been duly elected and
duly sworn. It can make no difference whether the demandant was the proThe
prietor of the lot at the time it was sold, or a subsequent purchaser.
'
'
was
sworn
into
office
was
to
all ; and, if he
open
record that the collector
purchased with that before him, he took the title, subject to the same rights
in regard to the record, as had existed with respect to former owners."
1 See

Horner

■u.Craig, 5

v.

Cilley,

Ired., 139;

14

N. H., 85; Hannel v. Smith, 15 Ohio, 134; Kelley
v. Kent, 19 Ai-k., 603; Miner v. McLean, 4 Mc-

Gossett

Lean, 138.
2
Where the statute requii-es the sale to be made within two years from the
Usher «. Taft, 33 Me., 199.
date of the warrant, a sale at a later day is void.
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Notice of sale.

is,

The first proceeding usually required of the
oflacer who is to make sale
that he shall give public notice of
his intention to do so. Under different statutes notices in various forms are required, as may be thought most suitable l,o the

If

case.

the statute fails to specify the

character of the notice,

is

;

a

^

but
provision so
doubtless one in writing must be intended
Unusual care
indefinite will not often be met with.
required

in obeying the directions of the statute regarding notice,

as no

a

is

a

is

sale which has
entitled to notice can be bound by
no constitutional provision entibeen made without it.
There
tling one to notice in particular mode: what the statute has
one who

the case of residents, per-

in a newspaper

Sometimes

the published notice

a

^

;

all that

is

is

published

is

In

but for nonresidents,
notice
provided for.'
generally all that

sometimes required

is

sonal notice

is

made sufficient must be deemed so.

made requisite even

346.

Yerg.,

A

307.

v. Kose,

Dev., 549; Doe

of course void.
preceding the day
See Orr v. Travacier, 31 Iowa, 68.

sale

is

C,

principle, Avery

must be complied with
v.

Allen,

Conrad

i).

67

N.

Darden,

4

See, for the same

it

Whatever the provision

4

tain period.

is,

a

;

in the case of residents
while other statutes direct that the tax
list shall be kept posted in some public place or places for cer-

It

'

Pearson

v.

15

Ark., 331 Kiusworthy v. Mitchell,
Garabaldi v. Jenkins, id., 453.
;

Merrick v. Hutt,
■u.Skully, 27 id.,

21

id.,

145

;

has been decided that where, by the statute, the proceedings are different
in the case of nonresidents from what they are in the case of residents, the
subsequent proceedings will be invalid unless they follow the assessment.

McDermo't

226;

Lovejoy,

53 Barb., 407.

it,

citing Comstock v. Beardsley, 15 Wend., 348; Bush D.Davison,
In North Carolina seems that the mortgagee
regarded as
is

550.

it

286,

5

a

it

a

it,

a

it

^

Where the statute required notice to be given to the occupant, if the land
was occupied,
was held that one having a paper title to
lot of 169 acres,
and who, though not on
cultivated
small piece of
was entitled to nosale made without giving
tice, and
was void.
Leland v. Bennett, Hill,
16

Wend.,

the owner

=

;

of land mortgaged, so as to be entitled to the notice required to be given to
Whitehurst v. Gaskill, 69 N. C, 449 S. C, 12 Am. Kep., 655.
the owner.
The owner of unseated lands is only entitled to such notice as the statute

Case, 11 id., 338.

is

;

is

a

is

it

shall provide for, and he must take notice of the tax proceedings at his peril.
Cuttle V. Brockway, 32 Penn. St., 45. It is said in Louisiana that
in the
power of the legislature to determine what shall be sufflcient to bring parties
published notice
into court in tax cases, and if
provided for and given,
New Orleans v. Cordeviolle, 10 La. An., 732 Draining, Co.
suflaoient.
that
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This is one of the most important of all the safeguards

stric%.

"which has been deemed

necessary to protect the interests of par-

ties taxed

be a substitute for it or excuse the
; aud nothing can
failure to give it.^ The notice being a prerequisite to the officer's
authority, the fact that in the particular case it can be shown that
the party concerned

was

fully

will be

aware of the proceedings,

of no avail in supporting them.
He is under no obligation to
take notice of the proceedings unless duly notified.
Mere informalities or unimportant variances in an attempt to comply with the
law may not be fatal, but variance in substance cannot be overlooked.

It

may be useful to notice some of the cases on the subject.
the statute required the notice to contain a particular
statement of the taxes on each lot, a notice not containing it was
held void.^ So where the notice was for less than the statutorj'
"Where

time, though but for a single day, the proceeding was held to be
as

fatally defective

as

if no notice at all had been given.'

So

where the notice was required to be published for a certain time
in the paper of the state printer, and the publication was duly
begun, but before completion
state printer,

the paper ceased to be that of the

it was held insufficient*

So

a

notice is defective if

>

Washington D. Pratt, 8 Wheat., G81; Early «. Doe, 16 How., 610; Moulton
Blaisdell, 24 Me., 283; Flint v. Sawyer, 30 id., 226; Hill v. Mason, 38 id.,
461 ; Bush v. Davison, 16 Wend., 550 ; Alexander v. Pitts, 7 Cush., 508 ; Blalock V. Gaddes, 33 Miss., 452; Reed b. Morton, 9 Mo., 878; Priudle i>. Campbell, 9 Minn., 212; Jeuks v. Wright, 61 Penn. St., 410. A written notice will
not answer where a j)rinted notice is required by S'tatute.
Lagrone v. Rains,
48 Mo., 536.
Nor can posting the list be omitted when required by statute.
Yenda i). Wheeler, 9 Texas, 408: see Pitts v. Booth, 15 id., 453.V.

''Washington

d.

Pratt,

8

Wheat.,

681 : see

Jenks

v.

Wright,

61

Penn. St., 410.

Newark, 36 N. J., 288. A similar ruling was made in Pope v.
Ala., 433. And see Elliott «. Eddins, 24 id., 508 ; Flint v. Sawyer,
30 Me., 226 ; Hobbs ». Clements, 32 Me., 67. Twelve weeks' notice of sale requires eighty-four full days. Early v. Doe, 16 How., 610. Where notice is
required to be for ten days, Sundaj's excepted, and it is omitted two days, not
Haskell v. Bartlett, 34 Cal., 281. See further as to time
Sundaj's, it is void.
<if publication, Kellogg d. McLaughlin, 8 Ohio, 114; Cass «. Bellows, 31 N.
H., 501 ; Moore v. Brown, 4 McLean, 211 ; S. C, in error, 11 How., 414; Westbrook V. Wiley, 47 N. Y., 457 ; Dubuque v. Wooton, 28 Iowa, 571.
^ State V.

Headon,

5

^Bussey

Lyon

».

v.

Hunt,

Leavitt,
11

13

Me., 378.

id., 395; Sharp

v.

Compare

Johnson,

4

Pope

Hill,

».

Headou,

5

Ala., 433;

92; Cambridge

v.

Chan-
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the collector in appending his name fails to add his name of office,
so that it does not appear to be official ; ^ or if given before the
^
person has in fact been sworn into office ; or if delayed after the

And the notice is
prescribed by law for its publication.^
bad if it differs from the assessment in giving the name of the
person to whom the land is taxed ;^ or iE it fails to give the name
^
of the person taxed when the statute requires it ; or if the detime

scription of the land is insufficient." As regards all such cases,
the law is well summed up in a case in which the statute required
the notice to state the "amount of taxes assessed," and the notice

" The advertisement did
given was incorrect in this particular.
not state the amount of the tax assessed on the land, but stated a
wholly different amount, and for all legal purposes might as well
have contained no statement whatever of the amount of the tax.
To comply with the statute the exact amount must be given. A
deviation, however small, must be fatal, because

a

rule of law

cannot be made to fluctuate according to the degree or extent of
its violation."''
The most important of the usual requisites of notice of sale,
are that it shall give a proper description of the land to be sold,
and a statement of the time and place when and where the sale
A change in the name of the paper in which the notice is
6 N. H., 371.
Isaac «. Sliattuok, 12 Vt.,
required to be published will not affect the notice.
Where a city common council is required to give notice in a paper to
668.
dlcr,

be designated, the designation
ers, 29
'

Spear

°

Langdon

3

Hill

Kelly
V.

Mich.,

V.

v.

Ditty,

9

Craig,

^Bettison

SUimmin v.
' Sargeant

Vt.,

Poor,

v.

«. Mason,

Benjamin,

must be made by the council. Appeal of Pow-

504.

5

14

283.

20

38

Vt.,

7

Compare

Journeay,

Brackett

v.

Commonwealth,

356;

Noyes

u.

Haverhill,

11

citing Wait
And see Alvord

578,

51 Penn. St., 31.

v. Smith, 15 Ohio, 134.

Magee

Eudd, 21 Ark.,
Inman, 26 Me., 233.
Beau,

Hannell

v.

;

v.

v.

See

13.

Me., 461.

Ii'ed., 129

Pick.,

Broughton

See

».

Vining,

49

Me., 356;

46 Penn. St., 358 ; Pierce

Cush., 338.
v.
v.

Gilmore, 2 Yeates,
Collin, 20 Pick., 418.

330;

Gray, 125.

' Such a defect could not be aided by any information imparted by tlie auctioneer to the bidders at the sale. Koukendorf v. Taylor, 4 Pet., 349.

J., in Alexander

v. Pitts, 7 Cush., 503.
The amount of the tax
in the notice was $4.12. Compare Clarke u. Strickland, 2 Curt. C. C, 439. That an immaterial variation in the notice from that
required by the statute maybe (overlooked, see Ogden «." Harrington, 6 McLean, 418; Scott V. Watkins, 33 Ark., 556.
■>

Bigelow,

■was 13.30;

that stated
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will be made. The requisites for a descriptii)n in the assessment
roll have been heretofore given. In the notice as in the assessis precisely the same necessity that the description
shall be sufficiently definite to identify the land, in order that the
ment, there

owner may be apprised of the peril to which his interests are
What has been said regarding the description under
exposed.^
the head of assessment, is consequently applicable here. The cases
referred to in the margin discuss other defects, or alleged defects,
reference.^
Consent of the

in notices of sale, and may be useful for
owner of land to

a

defective

held, would not bind him,

as

publication of notice, it has been
he cannot, in that manner, confer an

authority upon an officer of the law, nor can he pass a title to
his freehold by mere waiver.^ Proof of giving the notice should

duly made of record, and it ought to show what the facts are,

be

so that any one inspecting

the record may know that the statute

An affidavit, or

has been complied with.

takes to state merely the legal conclusion,

a I'eturn, which under"
that " due notice was

" notice as
given, or "legal notice," or
required by the statute,"
or to make any other general allegation of a similar nature, ought
not to be received as sufficient evidence that the law has been com-

Bidwell

v.

Little,

5

v.

Webb, 10 Minn.,

59

JST.

;

4

;

Cush., 260; Eastman

H., 290; Wil-

Bidvvell v. Cole-

id., 78.

Porter

Whitney,

v.

Greenl., 306 Shimmin v. Inman, 26 Me., 228 Hobba
Greene d, Lunt, 58 id., 518 Smith v. Messer, 17 N. H.^

83 id., 67

;

■B.Clements,

;

11

BufFum,

Sneed, 333

opinion

;

-

v.

;

man,

rarnum
Harris,

V.

1

See

liams

4

1

is,

in fact, evidence only of the officer's
It
plied with.
that he has performed his duty.*

;

Alvis,

v.

13

Ala.,

Turnpike Co.,
23

617.

Johns. Cas.,

107;

Cheatham

v.

Howell,

6

Gilbert

V.

3

3

Scales

*

4

a

is

a

is

;

is

it

a

is

:

5

;

it

a

is

it,

;

;

3

;

;

Pierce v. Richardson, 37 id., 306, 314 Langdon v. Poor, 20 Vt., 13 Hughey
Oliio, 231 Styles v. Weir, 36 Miss., 187 Sutton v. Calhoun, 14 La.
Horrell,
V.
sufficient to follow
form for a notice, it
the statute gives
If
An., 209.
of
sale
that being otherwise
name
the
place
specially
does not
even though
" Where the
Mich.,
Mr.
Blackwell
562.
says
Clark v. Mowyer,
fixed.
prescribed by the statute, that form must be strictly and literally folform
lowed; the court will not admit the substitution of different one." Blackw.
different in substance but to say that the
on Tax Titles, 233. True, if
more strict rule of complifollowed,
literally
stating
be
statute form must
The
publication of notice, not
to
justify.
authorities
ance than we can find
insufficient, unless these
iu the reo-ular issue of paper, but in extra sheets,
Bibb, 465.
Davis v. Simms,
are sent to all the subscribers.
420

Yerg.,
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The sale must be made at the very

Time and place of sale.

In this retime and place provided by law for that purpose.
gard, the utmost strictness is required, since otherwise the whole
purpose of the notice, both as regards information to the public
A
and protection to the owner of the land, will be defeated.
it to be at the outer

sale inside a building, when the law requires
door, has been held to be void.^

So

a sale

either before or after

for the purpose, is wholly with-

If,

the time which has been named

is

however, an
out warrant of law, and cannot be sustained.''
authorized, in order to complete
adjournment from day to day
reasonable

begun, perhaps

a

has been

a

it

a

presumption
that the sale was begun in season, and adjourned .as thus prosale appearing to have been made'aftervided, should uphold
sale after

wardSj in the absence of any showing to the contrary.'

K

Jesse

«.

Preston,

Grat., 120.

Ruby V. Huntsman, 32 Mo., 501 Vassar v. George, 47 Miss.,
Rollins, 29 Mo., 267; McISTair v. Jenson, 33 Mo., 312.
;

'

done.

5

is

2

a

4

7

7

6

H., 194; Wells ».
id., 143; Nelson v. Pierce,
Burbank, 17 id., 393; Lovejoy ii. Lent, 48 Me., 377; Briggs«. Whipple, Vt.,
Cush., 260; People ». Highway Commissioners, 14
18; Farnum ®. Bufl'um,
Mich., 528; Games v. Stiles, 14 Pt., 323. As to the strictness of proof required
ia showing notice, see County Commissioners v. Clarke, 36 Md., 206; Jarvis
V. Sillimaii, 21 Wis., 607; Iverslie v. Spaulding, 32 id., 394; Piercer. Sweetzer,
sale was made in
Ind., 649. Evidence of the officer, in general terms, that
exact pursuance of the statute,
not sufficient without specifying what was
311; GwinB. Van Zant,

713, 721.

See

State V.

is
;

;

9

9

is

a

a

;

is

;

'

Wilkins' Heirs v. Huse, 10 Oliio, 139; Hope». Sawyer, 14 111., 254. The
sheriff has no general power to sell for taxes, but only to sell at the time and
place fi.ted by law. Hogins ». Brashears, 13 Ark., 243 Merrick v. Hutt, 15 id.,
the first
331 Bonnell v. Roane, 20 id., 114.
Where the regular time for sale
Monday of March, but a, sale at another time may be ordered by tlie county
deed reciting
court,
sale at another time, but reciting no order,
void on
McDermott v. Skully, 27 Ark., 226. A sale not begun on the day
its face.
void on its face. Prindle v. Campbell,
fl.\ed by law,
Minn., 212 Park v.
Kan., 615 Entrekin v. Chambers, 11 id., 368.
Tinkham,
Burns v. Lyon,
Watts, 363
Mich., 140 Harley v. Street,

;

2

Powell,
;

v.

it

a

;

4

;

4

a

Bestor

29

a

a

it

8

it

it

2

Gilm., 197 Lacy v.
Iowa, 429 Love «. Welch, 33 id., 192.
Where collector's sale was advertised at particular time and place, and the
to have been held in the town and on '.he day desigcollector's return states
will be presumed, in absence of proof to the contrary, that
nated,
was
held at the precise time and place specified.
Vt, 419. In
Spear v. Ditty,
tax collector need not specify in his return the day
seems,
Connecticut,
Picket v. Allen, 10 Conn., 146. In Iowa tax
on which the sale was made.
deed showing that the land was sold at an adjourned sale, without reciting
See

Davis,
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Competition at tlie sale.

The sale must be a public sale, with
This is a universal requireopportunity for open competition.'
ment ; and it may seriously be questioned whether the legislature
possesses the power to provide for the extinguishment of the owner's title by a secret or private sale.
The sale itself is a proceedto
ing
perfect a statutory forfeiture.
The legislature has proba-

bly authority to declare

a forfeiture of property taxed, for delinin
quency
making payment ; but in such an act the sovereign
power of the state is pushed to the very limit, and it is believed

that

which comes short of such a declaration, and leaves
the title still in the owner, could not provide for divesting him of
it by means of administrative proceedings secretly taken, and of
which neither actual nor constructive notice was to be given him.

A

a statute

public sale is the usual and proper course

;

and this, in order

to constitute any protection to the owner, must be so made as to

competition. And, as having an important influence on
this subject, the courts have been compelled to take notice of
fraudulent practices, which are almost as common as tax sales
themselves.
"lam aware," says one learned judge, " that there
is much management and fraudulent perversion of the law about
invite

purchasing at treasurer's sales. It is our duty to discountenance
it.'' ^ " Over a sale of this description,'' says another, " the owner
has no control

he cannot refuse a bid, or adjourn the sale, or

;

fix

sum below which the property shall not be struck down.
The
The owner is not consale is managed by the agent of the state.
a

The highest bidder becomes the purchaser, although the

sulted.

a hundredth part of the value of the propis the rule; the purchasers who congrefor
cents
Acres

sum bid be less than
erty."

^

gate at the sale are usually

speculators anticipating enormous
and competition in purchases is usu-

profits on their investments ;
ally the last thing they desire. The persons in default will, in
many cases, be poor and friendless ; at any rate they will not be
present; and the officer will commonly be found sufficiently dis-

a

it,
Is

at least prima facie evidence tliat the sale was propthe causes justifying
that
proper cause for adjournment existed. Lorain v. Smith,
erly held, and

».

Wright,

61 Penn. St., 410.

Jenks

Bumside,

J., in Donnel

Dudley

Little,

v.

3

'

67.

2

Iowa,

3

37

Ohio,

«. Bellas, 11 Penn. St., 341, 351.
504.
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posed to be complaisant to the interests of those who are at hand.
It is not surprising, therefore, if in some instances it is discovered

that he has accommodated
cludes all competition.*

in

them to an extent that practically exIt is still more common, perhaps, that

friendly way arrange among themselves, that no
competition shall take place, and that the harvest shall be equitAll such arrangements are a
ably apportioned between them.
fraud upon the law, and upon those whose protection is had in
purchasers

a

"It is essential to the
public sale is provided for.
validity of tax sales, not merely that they should be conducted
in conformity with the requirements of the law, but that they
view when

a

should be conducted with entire fairness.

Perfect freedom from

all influences likely to prevent competition in the sale should be
The owner is seldom present, and is
in all cases strictly exacted.
generally ignorant of the proceeding until too late to prevent it.

The tax usually bears
the property

;

a

very slight proportion to the value of

and thus a great temptation is presented to parties

to exclude competition at the sale, and to prevent the owner from

The proceeding, therefore,
should be closely scrutinized, and whenever it has been characterredeeming

when the sale is made.

ized by fraud or unfairness,

should be set aside, or the purchaser
be required to hold the title in trust for the owner."
Such is the
of
the
court
of
the
in
a
in which
case
Union,
language
supreme
the purchaser of land at a tax sale had contrived to prevent competition, by the representation

that the owner would

defeat the

The court, very properly and justly, held

Bale by redemption.

ihe sale to be void as a fraud,^ following

in this regard an early
combination betvveen bidders to preclude
held
was
also
fatal to the sale.^
competition
case in Ohio, where

a

As in Brown v. Hogle, 30 111., 119, -svhere the treasurer in proceeding to
make sale, permitted favored persons to go through his list and select out in
advance the lands they would purchase.
'

' Field, J., in Slater
31 Iowa, 578.

v.

Maxwell,

6

Wall., 268, 276.

See also

Kcrwer

v,

Allen,

2 Ohio, 504.
In Case v. Dean, 10 Mich., 13, it was decided
between
a
comhination
such
bidders would not defeat the title of a purthat
a
nor
to,
was
nor
party
who
shown to be aware of it. See also Martin
chaser
In
Reeve
d. Kennedy, 43 Cal., 643, it is held that a sale
V. Cole, 38 Iowa, 141.
3

Dudley v Little,

cannot be attacked collaterally for fraud in obtaining it.
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Officer not to buy. In order that there may be free competition, it is essential that the officer who maizes the sale should act
only, and not become interested in the purchases.
He cannot be allowed to occupy the inconsistent positions of purchaser and seller, in which his cupidity would draw him in one
as salesman

The law cannot safely intrust
direction and his duty in another.
the securities provided for private parties to the care of those who
are interested to prevent their accomplishing the purpose for
which the securities are provided.
No provision of law, it is assumed, would ever be made which would subject official integrity
to the trial of such conflicts between interest and duty, as would
be sure to arise if the officer were allowed to bid at a sale where
his duty would be to obtain the highest practicable bid in the interest of another.
To put himself in that position is regarded as
a fraud in the officer upon the law ; and on general principles of
public polic}', the sale which he makes to himself is void.^ On

no other principle can integrity and good faith be secured in proceedings of this ex parte character.

Sale in separate parcels.

The sale should also be made of

the parcels of land as they appear in the list.

This is the general

Exceptions are made by statutes for various reasons.
Where a tract is capable of subdivision, the statute may authorize the owner of a part to relieve such part from liability by payrule.

proportionate part of the tax.^ Under some statutes, any
one who will distinctly define any portion of an unimproved
tract of land, may pay the tax upon that portion.
So statutes
of
an
or
claimant
undivided
interest
the
owner
to pay
permit
ing

a

upon that by itself.'

lu

any of these cases the part of the land,

Pierce ». Benjamin, 14 Pick., 356; Clute 'e. Barron, 3 Midi., 193; Payson v.
Hall, 30 Me., 319; Taylor «. Stringer, 1 Grat, 158; Chandler ». Moulton, 33
Vt., 345. In Pox ». Cash, 11 Penn. St., 307, it is decided that this principle
will not preclude a clerk in the treasurer's ofDco from becoming a purchaser.
To the same effect is Wells v. Jackson Manuf. Co., 47 N. H., 335. The officer
selling cannot act as agent for others in buying; though if he does so, and
'

the purchase is afterwards set aside on that ground, the owner must refund to
tlie purchaser what he has paid. Everett b. Bebe, 37 Iowa, 453.

Fellows ». Denniston, 23 N. Y., 420.
' Without express statutory authority, undivided interests cannot
2 See

be

sold

Roberts v. Chan Tin Pen,
separately when the tract is assessed as an entirety.
In Vermont, it appears that a collector's deed of land sold for
33 Cal., 359.
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in the land, upon which the tax is not paid, reBut in other
mains subject to sale and may be sold by itself.
respects the listing is to be followed in the sale.^ To group lands
or the interest

in the sale which are

assessed

as separate

interests, is incompe-

Each
though they be owned by the same person.^
parcel is chargeable with its own taxes, and is to be redeemed by
paying them; but such a joint sale charges it with the tax upon
tent, even

like issuing one execution upon several
judgments, and selling jointly the lands which are charged with
the other also, and is

separate liens.^

It

may or may not be important

to the owner

taxes, -n-hich describes tlie land simply as so many acres of a large lot, passes
an undivided interest in such lot equal to the proportion which the number of
acres sold bears to (he whole number

Vt.,

of acres in

the

lot.

Sheafe

i>. Wait, 30

735.

llow., 18; V^^alkcr v. Monre, 3 Dill. 0. C, 356; MorWoodburn v. Wireman, 37 Penn. St., 18; Hayden
■u.Foster, 13 Pick., 493; Willey «. Scoville, 9 Ohio, 43; Atkins i>. Hinman, 3
Gilm., 437; Spcllman v. Curtenius, 13 111., 409; Pitkin v. Yaw, 13 id., 351 ;
Penn v. Clomans, 19 Iowa, 373 ; Ware v Thompson, 29 id., 65 ; Martin v. Cole,
38 id., 141; Moulton v. Bla'.sdell, 34 Me., 383; Wallingford v. Fiske, id., 38C;
Andrews J). Sentor, 32 id., 394; State v. Kichardson, 21 Mo., 430; Baskins i).
Winston, 34 Miss., 431. Though a sale together of several lots which really
constitute one tract may be good, yet this can only be so when they were assessed together, or when lliey constitute a definite portion or fraction of what
was assessed, so tliat, by mere division or subtraction, the amount of ta.x
chargeable on the property sold can be determined from the assessment roll.
McQuesten v. Swope, 13 Kans., 33. In Pennsylvania, the sale of seated lands
with unseated is void for want of jurisdiction. Dietrick v. Mason, 57 Penn.
St., 40. Unseated lands are sold without regard to ownership.
Heading v.
Finney, 73 Penn. St., 467. See Cuttle v. Brockway, 33 id., 45. In New York,
it is held competent, where distinct interests are held subject to a lien for
taxes, to provide by statute for a judicial sale of the whole fee, on the application of one party, after publication of notice to unknown owners. Jackson
1). Babcock, 16 N. Y., 346.
■Ballance

ton

V.

Forsyth,

v.

Harris,

13

9 "Watts, 319;

= Andrews v.

Bcnter, 32 Me., 394; Woodburn ■».Wireman, 37 Penn. St., 18;
Hayden v. Foster, 13 Pick., 493. In Minnesota, when an assessment is of a
whole block, the treasurer cannot sell in parcels. Moulton v. Doran, 10 Minn.,
67.

To sell one's " right, title and interest " in land is not equivalent to a sale
of the land Itself. Clarke v. Strickland, 2 (Jurt. C. C, 439. Where the sale
was of an undivided interest when all was assessed together, the sale was held
void. Roberts «. Chan Tin Pen, 23 Cal., 359. It would be otherwise if the
statute provided for the sale of undivided interests after the tax on other in3

terests had been paid.
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that he have the opportunity of a separate redemption, but the
fact that it possibly may be so is sufficient reason why the lawshould protect the right.

Surplus bond.

Various

methods

are

if that shall
is,

states to save something to the owner,
■when

One of these

his land is sold.

will bring, and

adopted

in different
be possible,

to have the land put up

if

it

with
interest and expenses, require the surplus to be deposited in the
for sale for what

the bid exceed the tax,

Another

to require

a

show his right.

is

state or county treasury for the benefit of the party who shall

bond to be given by the

a

is

purchaser to account for the excess over the taxes and charges,
to require
which bond shall be lien on the land.^ Still another
so much of the land to be sold as may be requisite to satisfy the
a

a

tax and charges, either prescribing
general rule as to where the
discretion to the offiparcel sold shall be taken off, or allowing

in that regard.

cer

Excessive sale. It has been said that in the absence of any
statute limiting the officer's right to sell, to so much as would be
is

is

a

restriction to this extent
requisite to pay the tax and charges,
would be intended by the law.^ Whether this so or not
per-

'

tax

is

strictly obeyed.
void,^

and

sale of the whole when less would pay the
sale of the remainder after the tax had been

Peters v. Heasley, 10 Watts, 308; Loud

v.

Penninan,

19

Pick., 539; People

8

a

is

conDoug., Mich., 276. The giving of "the surplus bond
the
to
the
of
title
to
the
at
the
tax
sale.
passing
purchaser
dition precedent
"Watts, 364; Donnel
Sutton V. Nelson, 10 S. & R., 238; McDonald v. Maus,
1

1}. Hammond,

a

is

A

a

it

not for
moment to be supposed
haps not very material, as
without
this or some equivalent
that any statute would be adopted
And such a provision must be
provision for the owner's benefit.

Bellas, 10 Penn. St., 341 Cuttle v. Brockway, 24 id., 145. As to suit upon
That there
no presumption
see Crawford v. Stewart, 38 Penn. St., 34.

such

pay

is

a

it,

;

V.

bond was given, where the tax purchaser does not take possession or
see Alexander v. Bush, 46 Penn. St., 63.

taxes,

3

^

Blackf., 431. The power to provide by law that the
O'Brien v. Coulter,
whole should be sold, when not necessary to pay the tax, was denied in Martin V. Snowden, 18 Grrat., 100; Downey v. Nutt, 19 id., 59.
'LoomisD. Pingree,

Lunt, 48 id., 377; French v.
Patterson,
N". H., 400; Lyford v. Dunn,
Dev., 554; Love v.
33 id., 81; Jaquith v. Putney, 48 id., 138; Avery v. Rose,
Ired., 347 Baskins b. Winston 34 Miss., 481 Crowell v. Good-.
Welbourn,
43 Me.,

399; Lovejoy

Ainsworth

d.

«. Dean, 31

;

,

;

5

4

id., 303, 310;
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by the sale of a part would also be void, for the very
plain reason that the power to sell would be exhausted the moment the tax was collected.^
It has been shown in a preceding chapter that an excessive levy
is void, whether it is made excessive by including with lawful
satisfied

ttixes those which are unlawful, or in any other manner.

If

the

levy would be void, there would of course be nothing to uphold

And if

valid levy were to be increased afterwards by
A sale for
■unlawful additions, the sale would be equally bad.
anything more than is lawfully chargeable is a sale without jurisdiction, and therefore void.^
a sale.

a

Sale to highest bidder and

for cash.

The sale must be to
that method is

the highest bidder, or, which is equivalent, when

to the person who offers to pay the tax and charges
And as the conveyance must be
for the smallest parcel of land.^
prescribed,

actually made, if the sale is made to one
man, and by arrangement the deed is made to another, such deed
The
The sale must be for cash.
can convey no title whatever.*

in execution of

can give no credit where

officer
win,

a sale

the statute

provides for

none.*

Allen, 535; Stead's Executors v. Course, 4 Cranch, 403; Mason d. FearHow., 248 ; French v. Edwards, 13 Wall., 506. Under the Massachusetts
statute providing that if an estate is capable of division the collector may sell
so much thereof as would be sufficient to discharge the taxes and intervening
3

son, 9

charges, it must appear by the collector's deed or otherwise, that the land was
so divided that no greater portion was sold than was necessary to satisfy the
tax and charges, or that it could not be conveniently divided to that extent.

Crowell
» See

When
tract,

V.

Goodwin,

3

Allen,

535.

8 AVheat, 681 ; Mason u. Fearson,
9 How., 248.
consists of several distinct parcels constituting one
the several parcels are offered separately and no bids obtained, the

"Washington

■>].Pratt,

the land as assessed

if

whole may then be offered together. State v. Maxwell, 6 Wall., 268. Whore a
quarter section contained several village lots, it was held incompetent to sell
off an acre from one side for the tax on the whole. Ballance v. Forsyth, 13

How.,

18.

B. Doe, S Blackf., 581 ; Hutchens
«. Doe, 3 Ind., 538; HardenKidd, 10 Cal., 403 ; McQuesten v. Swope, 13 Kans., 33. Sale void
where an illegal percentage is added. Bucknall v. Story, 36 Cal., 67. And
=

McQuilkin

burgh

V.

see ante pp. 295-397.

sSee Cardigan

B.

Page,

6

N. H.,

183;

' Keene v. Houghton, 19 Me., 368.
' Cashing v. Longfellow, 26 Me.,

Bean v. Thompson,

306.

In Longfellow

19

v.

id., 290.

Quimby,

29

id.,
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It

must not be for more bhaii is due, as this would be a plain
excess' of jurisdiction.'
Observing the statutory directions and

precautions,

and the principles of the common law and of

public

policy, to which reference has been made, the officer may transfer to the purchaser the full interest in the land which has been
assessed, and may convey a complete and perfect title, if such is the
provision of law on the subject.'* And inadequacy of price does
not defeat such a sale ; if it did, the power to collect revenue by
this method would be futile.^

Who may acquire tax titles.

Some persons, from their rela-

tion to the land or to the tax, are precluded from becoming purThe title to be transferred on such a sale is one based
chasers.
on the default of the person who owes to the government the

But one person may owe this duty to the
government, and another may owe it to the owner of the land.
duty to pay the tax.

may exist where the land is occupied by a tenant,
Where
who, by his lease, has obligated himself to pay taxes.
the
it
would
cause
to
a
land,
this is the relation of the parties
Such

a case

shock to the moi-al sense if the law were to permit this tenant
to neglect his duty and cut ofi" his lessor's title by buying in the
land at a tax sale. So the mortgagor, remaining in possession of
the land, owes

it to the mortgagee to keep down the taxes

;

and

196 it was decided, tliat wliere the sale was for casla, tlie giving of credit to
In Donnel v. Bellas, 34 Penn.
tlie purcliaser afterwards would not defeat it.
St., 157, the treasurer took a note from the purchaser instead of cash. The

sale was held void, and incapable of being aiSrmed by the treasurer by
receiving payment after leaving office. See the same case, 10 Penn. St., 341 ;
id., 341.

11

Peters v. Heasely, 10 Watts, 208 ; Loud a. Penniman, 19 Pick., 589. A sale
for the taxes of several j-ears, one of which has been paid, is void. Kinsworthy V. Mitchell, 21 Ark., 145. And see Douglass^. Short, 3 Dev., 433. Sale of
Gardner ■».Brown, Meigs, 354.
lands for the tax of the wrong party is void.
which
is
also
void. Elvvell v. Shaw, 1 Greenl.,
illegal,
Sale for two taxes, one of
830 ; Hardenburgh ■!;.Kidd, 10 Cal., 403.
' It has already been stated, that the separate interests of different owners
'

In such a case, a sale of the land
are, under some laws, assessed separately.
for a tax assessed against one does not cut ofi the interests of others. Irwin
Where the whole title is sold, it
D. Bank of United States, 1 Penn. St., 349.
cuts ofi' back taxes, unless other provision is made. Trego n. Huzzard, 19
Penn. St., 441 ; Irwin v. Trego, 23 id., 368 ; Same v. Same, 35 id., 9.
s

Sec State v. Maxwell,

6

Wall.,

208.
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justly be chargeable with connivance at fraud and

allow the taxes to become
delinquent, and then discharge them by a purchase which would
at the same time cut off his mortgage.
There is a general priaciple applicable to such cases ; that a purchase made by one
dishonesty,

a

mortgagor might

duty it was to pay the taxes shall operate as payment
only ; he shall acquire no rights as against a third party, by a
neglect of the duty which he owed to such party. This principle
is universal, and is so entirely reasonable as scarcely to need the
whose

Show the existence of the duty, and the
support of authority.
is
made
out in every instance.-'
disqualification
The cases to which attention is called in the margin, and many
others to which they refer, will show the application of the rule

It has been applied to
variety of circumstances.
cases where the default was only in part that of the purchaser;
as where he was tenant in common with others,^ or where his
under

a great

own land was taxed

as one parcel

with that of another,

and

the

'Varney «. Stevens, 32 Me., 331; Gardiner v. Gerrish, 23 id., 46; Fuller o.
Ilodgdon, 25 id., 243; Mathews ii. Light, 33 id., 305; Coombs «. Warren, 34
id., 89; Williams v. Hilton, 35 id., 547; Haskell v. Putnam, 42 id., 244; Coxe
V. Wolcott, 27 Penn. St., 154; Coxe v. Gibson, id., 160; Oldhams v. Jones, 5 B.
Mom-., 458, 467; Blake «. Howe, 1 Aikens, 306; Willard v. Strong, 14 Vt., 532;
Lacey v. Davis, 4 Mich., 140; Taylor ■».Snyder, "Wal. Ch., 493; Frye v. Bank of
Illinois, 11 111., 367; Prettyman v. Walston, 34 id., 175; Higgins v. Crosby, 40
id., 260; Smith D.Lewis, 20 Wis., 369; Avery d. Judd, 21 id., 262; Barretts.
Welch, 23 id., 175; Phelan v. Boylan, 25 id., 679; Edgarton v. Schneider, 26
id., 38.") ; Brown v. Simons, 44 N. H., 475 ; McLaughlin o. Green, 48 Miss., 175,
207; Carithers v. Weaver, 7 Kans., 110; Krutz v. Fisher, 8 id., 90; Kelseys.
Abbott, 13 Cal., 609; Barrett ij. Amerein, 36 id., 322; McMinn v. Whelan, 27
id., 300; Cofflnger v. Rice, 33 id., 408; Garwood
Savings and Loan Society v. Ordway, 38 id., 679.
2

v. Hastings,

38 id., 216;

Lloyd V. Lynch, 28 Penn. St., 419 ; Maul «. Rider, 51 id., 377 ; Piatt v.
Clair's Heirs, 6 Ohio, 327; Page ii. Webster, 8 Mich., 263; Butler v. Porter,
13 id., 263; Dubois «. Campau, 24 id., 360; Clioteau v. Jones, 11 111., 300, 322;
Brown «. Hogle, .'^O id., 119; Chickering d. Faile, 38 id., 342; State «. Williston, 20 Wis., 240; Phelan d. Boylan, 25 id., 679; Baker ti. Whiting, 3 Sum.,
475, Downer's Adm'r «. Smith, 38 Vt., 464.
That payment by one tenant in
common enures to the benefit of all, see Chickering v. Faile, 38 111., .343 ;
McConnel v. Konepel, 46 id., 519. As to what right one might have to buy
the interest of his cotenant after paying his own tax, there is some discussion
in Butler v. Porter, 13 Mich., 263. As to the right of one tenant in common
to buy in a matured tax title, see Kirkpatrick v. Mathiot, 4 W. & S., 251 ;
Rcinboth v. Zerbe Run Co., 29 Penn. St., 139; Frentz v. Klotsch, 28 Wis., 313.
St.
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was sold together; ' and

taxes made

to a case where an agent

347
to pay

purchase of his principal's lands, assuming to justify himself on the ground that his principal had neglected to
supply him with the means of making payment.^ In all such
a

and all to which the like reasons apply, the purchase, as
between the parties, is in law a payment only ; or, if made at second hand, from another who was purchaser at the public sale, it
is allowed to operate, for the purposes of justice, only as a redempcases,

it may have

remedy over for the
money paid, or for any portion thereof, if in equity any other
person who is benefited by the purchase ought to have paid it ;
otherwise not.
tion,^ and

the party making

a

Some other cases are not so plain, because the duty as between
the parties is not so definitely determined by their contract, or by
their legal relation. While a mortgagor in general cannot be
allowed to cut off his mortgage, by buying in the land at tax
sale, yet if the mortgagee were in possession, receiving the issues
and profits, and bound to pay the taxes himself, it might not be
so clear that the mortgagor should

be precluded from taking ad-

If it were to be so held,
vantage of the mortgagee's neglect.
there would seem to be reason for holding that the mortgagee
also, by reason of his relation to the title, was precluded from
becoming purchaser of the mortgagor's interest at a tax sale, and
that his remedy would be confined to a payment for the protection of his lien, with a remedy over for the amoupt paid.
It
cannot be said in such
is under no obligation
'

Cooley

i>. "Waterman, 16

that either mortgagor or mortgagee
to the government to pay the tax.
On

a case,

Mich.,

366.

' McMahon

v. McGraw, 26 Wis., 614.
As to the disqualification of the agent
his principal's land at tax sale, see further Oldhams «. Jones, 5
B. Monr., 458 ; Bartholomew v. Leach, 7 Watts, 473 ; Matthews v. Light, 32
Me., 305 ; Lindsley i). Sinclair, 24 Mich., 380 ; Krutz «. Fisher, 8 Kans., 90 ;
Schedda v. Sawyer, 4 McLean, 181 ; Kelsey i). Abbott, 13 Cal., 609 ; Bernal v.
Lynch, 86 id., 135, 146 ; Barton v. Moss, 32 111., 50. One who has bargained
for the land, and is in possession under an agreement to purchase, occupies a
similar position. Haskell c. Putnam, 42 Me., 244; Voris «. Thomas, 12 111.,
442; Olivers. Croswell, 43 id., 41. See Coxe d. Wolcott, 37 Penn. St., 154;
Quin V. Quin, 27 Wis., 168.

to purchase

3 See

Shepardson

Oarithers v. Weaver,

v.
7

Elmore, 19 Wis., 424; Coxe v. Wolcott, 37 Penn.
Kan., 110; Bernal v. Lynch, 36 Cal., 135, 146.

St., 154;
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the contran-, the tax being one that purposely is made
ride the lien of the one as well as the title of the other,

to over-

it might

it seems to us, be held that neither mortgagor nor mortgagee was at liberty to neglect the payment, as one step in bet■well, as

tering his condition at the expense of the other, but that the presumption of law should be that the party purchasing did so for
And so are some of
the protection of his own interest merely.
the authorities.''

in no contract or fiduciary relations,

a

he stands

is

a

it,

Whether one should be precluded by the naked fact that he
from making
claims title to the land, or that he has possession of
with whom
another
purchase in extinguishment of the right of
question often

title on his own default,

clear and well founded in equity.

owes no duty to any other in respect to the land,

But when one
is

is

the principle

build up

it

son, to pay the taxes, shall not

a

touched by the discussions of courts without having as yet been
So far as the cases
very fully or comprehensively examined.
hold that one who ought, as between himself and some third per-

not

so clear

is

to set
upon what principle of equity or of estoppel such other
up, as against him, his neglect to perform in due season his duty
has been distinctly held that

assessed,

fixed upon the possessor

30 Wis., 103.
In this case the mortgagee held tlie legal
certain sense,
trustee.
spoken of in the opinion as being, in
delivering the opinion, makes no mention of the earlier case of
a

Dixon, Ch.

J.,

Sturdevant

t>. Mather,

20

Wis.,

576, 585,

in which he had referred

a

Fiski). Brunette,

title, and he

is

'

possession, when the tax was

it

to the government.
There are some cases in which

to the same

a

a

6

it

a

question, and to the decision in Williams v. Townsend, 31 N. Y., 411, 415, in
manner understood by the reporter to imply an approval.
In the same
connection he also referred " to Walthall v. Rives, 34 Ala., 91, and Harrison v.
Fla., 711, in which
Roberts,
was held that
mortgagee may purchase and
hold paramount title under older judgment liens, and to Chapman v. Mull,

Ired. Eq.,

a

a

2

7

observations of Sir Tliomas Plummer, M. K., in
Cholmondely ®. Clinton, Jac. & Wal., 181, et seq., upon the general question
how far the principles applicable to dealings between trustee and cestui que
trust apply to the case of mortgagor and mortgagee."
The Illinois cases are
mortgagee, like
very emphatic, that
trustee, cannot affect the rights of the
292, and the

a

a

is is

4

a

sale for delinquent taxes accruing
mortgagor by purchasing the property at
Chickering d. Faile, 26 111., 507; Moore ■».Titman, 44 id.,
on the premises.
In Brown -d. Simons, N. H., 475,
367.
like decision, in a case in which
in
was
possession.
It
not
the mortgagee
very clear how far Williams «.
Townsend, supra, was designed to lay down
contrarv defence.

j
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to pay, and precluded his becoming a purchaser at a sale

for the taxes when they became delinquent.

In the leading
the occupant had gone into possession under an invalid tax title,
by the decision he was precluded from relying upon a second
which acccrued while he was in the occupancy of the land.^

case
and

title

The

subject is dismissed with very brief mention, the court appearing
to regard the claim as inequitable and unjust, but for what reason
is not very clearly explained. Other cases treat the point as
equally plain.^
'Douglas

But it seems to us that it is deserving of more

■».Dangerfield,

10

Ohio, lfi2.

III,

300, 333, per Treat, Ch. J. " The purchase of a
portion of the land by George "W. Jones, at a sale for taxes, did not stregthen
his title. That purchase was made prior to the sale by the administrator.
He
was ilien one of the owners of the land, and as such bound to pay the taxes
assessed upon it.
The purchase was but a mode of jjaying the taxes legal!}'chargeable against him." " He admits in his answer that he suffered the land
fo be sold, and bid it in for the pm-pose of defeating an older tax title, and not
with a view of acquiring any new title." This doctrine is affirmed in Lacej^o.
Davis, 4 Mich., 140, 153, where it is said by Martin, J., to be of no importance
whether a party claiming title to land is assessed personally for the tax or not.
" It is the possession which creates the disability in the purchaser."
The case
holds that if one acquires the possession while the tax is a lieu on the land, he
is bound to discharge the lien, and cannot buy at tax sale.
But see Jjy brand v.
Hauey, 31 Wis,, 230; Blackwood v. Van Vleet, 30 Mich., 118. In Tweed v.
Metcalf, 4 id., 579, it was decided that one who had bought at a tax sale might
buy the same land at a subsequent sale made at any time before redemption
The doctrine of Choteau v. Jones, mpra, was
from the first had expired.
affirmed in Voris ». Thomas, 13 111., 443, and the same general doctrine is asserted in Smith v. Lewis, 30 "Wis., 350, 354, though there the case was between
mortgagee and the assignee of the mortgage, and the relation of the parties
The same remark may be made of Dubois v. Campau,
precluded a purchase.
Bassett v. Welch, 23 Wis., 175, goes the full length of deciding
34 Mich., 368.
that the mere fact of possession when the taxes are assessed is a disqualification to buy. Jones ». Davis, 34 Wis., 329, was a case where one in possession
of land had endeavored to cut off a judgment lien by a purchase at tax sale,
corresponding to the case of purchase by a mortgagor.
Whitney «. Gunderson, 31 Wis., 359, 379, asserts the broad doctrine that if one was in possession
when the tax was assessed, "it then became his duty to pay the taxes, and he
could not permit the lands to be sold for such taxes, and obtain a tax deed for
the pui-pose of destroying an outstanding title." And see McMinn ■;'.Whelan,
In Blakely ?;. Bestor, 13 111.,
37 Cal., SOU; Burrett «. Amerein, 36 Cal., 333.
the
case
TrumhuU,3.,
on
the ground of an obligation
apparently
puts
708, 714,
"
" tliat the defendant is
It is insisted," ho
as between parties.
or
''

Choteau v. Jones,

11

says,
duty
not in a position to avail himself of an outstanding tax title, be it ever so regular, for the reason that he is shown by the record to have been in the poss es-
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consideration whether, where parties stand to each other in the
position of adverse claimants to land, either of them can insist
that the other shall discharge a duty to the government for his
protection. There being nothing in the relation of the parties to
each other upon which an estoppel can be raised, it is necessary

look elsewhere for the disqualification insisted upon ; and this
can only be found in some general rule of public policy.
It is

to

certainly an imperative requirement of public policy that the revenues of the state shall be collected, and that no one shall be allowed to defraud the treasury of his due proportion ; but in the
case where a tax sale

has been

there is no fraud, and the

made

No wrong
upon the land has been received.
has consequently been done to the state.
There has been delay
in payment, but it is one for which the state makes ample provision, and for which it charges the party concerned with all costs,
revenue chargeable

and an interest sufficient

is not perceived that the state can then have

any complaint to make,

as the

duty owing to

it,

It

convenience.

for any public in-

fully to compensate

though performed
The state, then, not being

objects to

ticular

it

it

tardily, has been performed at last.
would seem that whatever individual
wronged in the purchase,
ought to be able to point out how and in what par-

is

is

is

it

wrongs him.
It difficult to dispute the truth of what said by the supreme
court of Pennsylvania, that " there
nothing in reason or law to

it

it
is

sion of tbe premises at the time the taxes accrued and the sale look jjlace,
wherefore
said that
was his duty to have paid the taxes, and that he
not
to
be
to
permitted
avail himself of a tax title acquired through his
ought

This may or may not be so. It does not necessarily follow that beperson is in possession of premises he
bound to pay the taxes assessed upon them he may occupy them as
tenant under an agreement that
;

a

a

cause

is

default.

his landlord shall pay the

if,

taxes, and in such case there would be no obligation on the tenant to pay them, particularly
in pursuance of the agreement,
they were listed for taxation in the landlord's name."
In Swift v. Agnes, 33

is

a

a

a

it

it
is

decided that where one owning land, and bound to pay taxes
Wis., 228,
tliereon, permits them to be sold and deeded for such taxes, and then purchases
to be conveyed to
the tax title, and causes
third person for his benefit, he
defense in ejectment against one who has purcannot set up such title as
sale on execution against him since the execution of the tax deed.
chased at
nothing in the fact that the owner of land has become the purchaser
Tliere
at tax sale which can estop him from claiming the surplus moneys.
Russell
V.

Reed, 27 Peun. St., 166.
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who holds a defective
sale for taxes." ^

title from purchasing a betAs between himself and any
adverse claimant it is an unimportant consideration whether the
one or the other was in possession.
If the state, in taxing land,
takes any notice of ownership, it is either for the convenience of
ter at

a man

a treasurer's

in making collections, or for information to parties
concerned.
The tax is upon every possible interest in the land ;
and all parties having interests are equally under obligation to
the officers

the state to make payment.
The penalty for failure is a forfeiture or
sale which will cut them all off ; and while, without doubt, any one

may defeat such

who can give satisfactory reasons for an
assertion that it would be unjust to him for the purchaser to be
allowed to rely upon
not perceived that any other person
is

it

it,

a sale

;

is

;

a

is

can well insist upon
aside
right to do so.
This, of course,
from any question of irregularities or defects in general, any person may rely upon those when the tax title
made use of against
him
as they go, or may go, to the power of the officer to sell
at all.2

the state or county.

'

a

a

it

if

Iby

is

It not an uncommon provision that,
no bidders offer to take the land and pay the tax,
shall be bid in for the state or for the county. A purchase on
such bid would give the state or county the usual rights of
Bids

Woodward,

wood

V.

J., in

Van Vleet,

Coxe

30

«. Gribson,

Mich.,

27

Peiin. St.,

160, 1G5.

And

see

Black,

118.

is

is

a

a

is

is

is

it

it

a

a

6

it
is

is

is

2

It lield in California that one in possession of lands, if under no legal cr
moral obligation to pay the tax, may buy in the lands at tax sale. Moss v.
made in Kansas.
Bowman v. CockShear, 25 Cal., 38. The same ruling
rill,
Kans., 311, 332.
In Blackwood v. Van Vleot, 30 Mich., 118,
said
that "to preclude any person from making and relying upon
purchase of
lands at tax sale, there must be something in the circumstances of the case
■which imposes upon him
duty to the state to pay the tax, or something
which renders
inequitable, as between himself and the holder of the existAnd
denied that the mere
ing title, that he should make the purchase."
in possession of the land when the tax
levied, should prefact, that one
when
the
land
not
assessed to him, and ho
clude his becoming purchaser
bound by no contract relations to pay the tax. The person taxed cannot
Garwood v. Hastings, 38 Cal., 216; McMinn o.Whelaa,
title at tax sale.
get
A collusive purchase, made to cut off mortgage, may be set
27 id., 300.
aside. Savings and Loan Society b. Ordway, 38 Cal., 679; Stears «). HoUenbcck, 38 Iowa, 550.
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purchaser,

and no more.

carry into eSect such

"Whether a deed would

a purchase

must depend

Different sales at the same time.

be requisite to

upon the statute.*

"Where the taxes of several

are delinquent at the same time, sales are sometimes perSuch sales
mitted to be made separately for each year's tax.
might raise serious questions as between purchasers, if two or
more should severally buy the land at sales bearing the same date,
years

and subject to the same redemption.
separate sales are unauthorized.''

In Iowa it
Such

seems that such

questions might

and

should be settled by statute.

Certificate of sale.

The sale is usually accompanied or followed by the issue to the purchaser of a certificate, which recites
the fact of sale, and states the time when the purchaser will become entitled to a conveyance.'
' Commissioners

if

No title passes until the time

authorized to bid the amount of the tax on behalf of the

tliey bid more, may have the land left on their hands unless the
county see fit to take it. The bid cuts off the jirior title. Russell ». Keed, 27
count}',

Pcnu.

And see Cuttle v. Brockway, 33 id., 45. Commissioners auoff
land for the United States, unless some person will bid twobid
thirds the appraised value, are not compelled to do so, and a sale to another
St., 160.

thorhed to
bidder

for less

is not invalid.

Turner

v.

Smith, 14 Wall., 553, 562.

Where

lands are bid in by a county at a tax sale, and the law 2Drovides for their being
subsequently sold after a specified notice, a private sale without the notice is
void. The provision for such a sale is to be regarded as a proceeding to col-

Jenks «. Wright, 61 Ponn. St., 410.
lect taxes, and must be followed.
In Kansas, the county treasurer holds a certifijate of sale to the county
until it can be sold to an individual, and then assigns the certificate. The
county

commissioners

Magill,

4

Kan.,

cannot control

his action in this regard.

State

e.

415.

^Preston

v. Van ©order, 31 Iowa, 250 ; Shoemaker v. Lacey, 38 id., 277. In
Iowa, where the treasurer, on the same day, made difierent sales of the same
land for the taxes of different years, and the owner, being aware of but one
sale, had redeemed therefrom in good faith, he was held entitled to redeem from
the other after the statutory time, by paying the amount for which the land
was sold, with legal interest and penalty.
Shoemaker v. Lacey, 38 Iowa, 277,
citing Noble «. Bullis, 33 id., 559. In California, it is held that a sale for a
city tax of one year will not cnt off the tax for the preceding year. Cowell v.
Washburn, 22 Cal., 510.

' The certificate is evidence of the sale, but the record of sale is better evidence. McCready «. Sexton, 29 Iowa, 356; Henderson v. Oliver, 83 id., 513;

Clark

V.

Thompson,

37

id., 536.
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allowed for redemption, if any, has expired,^ nor until the proper
Until then the purchaser has an
conveyance has been executed.
inchoate right, which he might perhaps protect as a purchaser on
execution might ;^ but he has no title.^

The deed.

The requirements of a deed are not uniform in the
different states. In general it should recite enough to show an
authority to sell, but it need not set out all the prior proceedings.*
The tax deed as evidence.

It

has been shown that, according

to the principles of the common law, the purchaser at a tax sale
when he attempts to enforce rights under his purchase, is under
the necessity of taking upon himself the burden of showing that
the purchase was made pursuant to law.
To do this he must show
the substantial regularity of all the proceedings.
'

In

The deed of

Kansas it seems to be held that title passes at the sale, subject to be deStebbins v. Guthrie, 4 Kans., 353.

feated by redemption.

' See Ferguson v. Miles, 3 Gilm., 358 ; Stout v. Keyes, 2 Doug., Mich., 184.
Under the Mi.ssouri statute it has been held that the tax deed does not relate
back to the sale, where redemption was allowed afterwards. Donohoe ». Veal,
19 Mo., 331.
Thompson, 10 Pick., 859; Higlitown «. Freedle, 5 Sneed, 312;
Bush, 46 Penn. St., 62; Stephens v. Holmes, 36 Ark., 48. A deed
Hoffman v. Bell, 61 Penn.
executed after the officer's term has expired is void.
But it is no objection that it was executed after the taxpaj'er's death.
St., 444.
^Tilson

B.

Alexander

Curry

v.

v.

Fowler,

3

A. K. Marsh.,

504.

Little •«. Herndon, 10 Wall., 26; Sibley v. Smith, 3 Mich., 486; Elstoa
Kennicott,
46 HI., 187 ; Wetherbee v. Dunn, 32 Cal., 106 ; Large v. Fisher, 49
V.
Mo., 307. Where a statute authorized a sale of real estate after fourteen days
demand of payment, but required the deed to "state the cause of sale," etc.
and also the particulars of the proceedings preparatory to a sale : Seld, that a
deed was void which did not state that the taxes were not paid within fourteen
days after demand. Harrington v. Worcester, 6 Allen, 576. Where notice is
required by law to be given to the owner before a deed is made, the requirement must be strictly complied with. Denike b. Rourke, 3 Biss., 39. A tax
deed is not void for slight irregularities or variances from the statutory form
Bowman i>. Cockrill, 6 Kans., 311 ; Haynes v. Heller, 12 id., 381. The recitals
in a tax deed are in Kansas prima facie evidence of the facts recited. Hobson
The deed shows no title without acknowledgment.
V. Button, 9 Kans., 477.
Tilson v. Thompson, 10 Pick., 359 ; Stierliu v. Daley, 37 Mo., 483 ; Dalton v.
In New York it seems that if the deed purports to be given
Fenn, 40 id., 109.
as nonresident, when in fact they were assessed to a
lands
the
of
on a sale
Ratler o. Worth, N. Y. Court of Appeals, 11 Albany
void.
former owner, it is
<See

Law Journal,

401.

23
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It -would prove
would not stand for tliis evidence.
its own execution ; nothing more. The power to execute it must
be shown before the deed itself could have any force ; for no ofconveyance

ficer can make out his own jurisdiction to act by the mere fact of

In all administrative

acting.

proceedings

the facts

upon which

jurisdiction depends must always be shown by him who claims
This principle is undisputed. It
anything under its exercise.
leads us inevitably to this conclusion ; that whoever claims lands
under a sale for delinquent taxes, must take upon himself the burden of proving that taxes were duly assessed, which were a charge
upon the land, and that the successive steps were taken which led
to a lawful sale therefor, at which he or some one under whom he
claims became the purchaser.'
The difficulty of making the complete showing in these cases
has been thought to be so great as to render some modification of
the rule reasonable,

and

statutes

have

from time to time been

made in that direction.

The early statutes were probably not as
in their terms as their authors intended ; at least,

comprehensive
'

Stead's Lessee

v.

Course, 4 Cranch, 403

;

"Williams

v.

Peyton, 4 "Wheat., 77;

McClung «. lioss, 5 id., 116; Thatcher v. Powell, 6 id., 119; Rondendorff v.
Taylor, 4 Pet., 349 ; Clarke v. Strickland, 3 Curt. C. C, 439 ; Minor i). McLean,
4McLean,138; Moore ». Brown, 4 id., 211; same case in error, 11 How., 414;
Mahew «. Davis, 4 McLean, 213; Parker t). Overman, 18 How., 137; Browns.
Veazie, 25 Me., 359 ; Payson v. Hall, 30 id., 319 ; Loomis v. Pingree, 43 id., 399 ;
Lovejoy v. Lunt, 48 id., 377; "Will iamsburghs. Lord, 51 id., 599; French «. Patterson, Gl id,. 303 ; Doe v. Roe, 2 Hawks, 17 ; Avery «. Rose, 4 Dev., 549 ; Love
V. Gates, 4 Dev. & Bat., 353 ; Garrett v "White, 3 Ired. Bq., 131 ; Jordan d. Rouse,
1 Jones, L., 119 ; Yancey v. Hopkins, 1 Munf., 419 ; Christy c. Minor, 4 id., 431 ;
jSTalle V. Fenwick, 4 Rand., 585 ; Allen v. Smith, 1 Leigh, 231 ; Chapman v. Doe,
id., 329

Polk

Md., 153 ; Beatty v. Mason, 30 id., 409 ; Dyer v.
Doe v .Insurance Co., 8 S. & M., 197 ; Natchez v. Minor, 10
id., 246; Rule«. Parker, Cooke, 278; Hamilton v. Burum, 3 Yerg.,355; Pope

3

Boswell,

;

39

•0. Headen, 5

v. Rose, 35

id., 465

Ala.,

;

Lyons

Hunt,
Penn

; Blakeney v. Ferguson, 8 Ark.,
McReynolds v. Longenberger,
57 id., 13; Bucknall v. Story, 36 Cal., 67; Richardson v. Dorr, 5 Vt., 9; Fitch
V. Casey, 3 Greene, Iowa, 300; Eellog v. McLaughlin, 8 Ohio, 114; McMillan
v. State, 6 Blackf., 36; Doe «. Flagler, 1 Ind.,
D. Robbins, 5 id., 31; "Williams
543 ; Doe v. Sweetzer, 3 id., 649 ; Barnes v. Doe, 4 id., 133 ; Kyle ®. Malin, 8 id., 34 ;
Atkins V. Kinman, 20 Wend., 241 ; Doughty v. Hope, 3 Denio, 595 ; Waldron
-0. McComb, 1 Hill, 107; Sharp v. Spier, 4 id., 76; Tallman v. White, 2 N.Y.,

273;

66;

Shearer

Bennett

B.

»..

11. "Wright, 33

433 ;

Woodburn,

Buffalo,

III,

193 ;

17

v.

10

11

id., 395

St.,

511;

id., 383; Cruger

Scammon

v.

d. Doughertj^ 43 id., 107
Chicago, 40 id., 146.

;

Chicago

CH.
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by the courts, they did not change to any considera-

ble extent the former rule. Thus, a statute which declared that
the deed should be evidence of the regularity of the sale, was held
to prove only the regularity of the proceedings at the sale, leaving
the purchaser

still under the necessity of showing the regularity

of the prior proceedings.^
Where the statute makes the

prima facie evidence that the
requirements of the sale have been complied with, it is necessary
die&di

first that the holder of the tax title should prove the performance
by the assessor and collector of the several acts which are conditions precedent to the power to sell ; and then the contestant is
put to proof that the requirements of the law, as to time and manner of sale, were not complied with.^ So a statute which makes
the deed evidence of a title in fee simple in the owner, is held to
be evidence only of such a title
has been shown

it*

In later

by

after the right to give the deed

that support
language has been chosen with more care,

the proof of anterior proceedings

statutes

and the tax deed, given by a competent officer, has been declared
frima facie evidence not only of the regularity of the sale, but of
all prior proceedings,

and of title

in the purchaser.

This, it

will

wholly the burden of proof, which before rested
upon the purchaser, and casts it upon the party who would conThe purchaser is no longer under the necessity to
test the sale.
be seen, changes

show the correctness of the proceedings, but the contestant must
show in what particular he claims them to be incorrect. The
power to enact such laws has been denied in argument, but the
decisions sustain them.*

These decisions

are that the

statutes

'Tallman d. White, 3 N. T., 66; Striker v. Kelly, 3 Denio, 323; Doughty v.
Hope, 3 id., 594; Beekman «. Bigham, 5 N. Y., 366 ; Westbrook v. Wiiley, 47
id., 457 ; Rowland v. Doty, Har. (Jh., 3 ; Scott ». Young Men's Society, 1 Doug.,
Mich., 119; Latimer v. Lovett, 3 id., 204; Ives v. Kimball, 1 Mich., 308; Yenda
■B."Wheeler, 9 Texas, 408 ; Wilson v. Lemon, 33 Ind., 433.
2Robson

V.

^See cases

Osborn, 13 Texas, 398.
above cited.

Also Merrick

v.
'•

Hutt,

15

Ark.,

331.

A

declaration

law that the tax deed should be good and effectual both at law and
in equity," gives no special sanction to the conveyance beyond that derived
from the general principles of law. The purchaser must show that all prerequisites were complied with. Hadley v. Tankersley, 8 Texas, 12.
In

a tax

^Pillow.B.
Freeman

d.

Roberts, 13 How., 472; Williams v. Kirtland, 13 Wall., 306, 310;
Thayer, 33 Me., 76; Orono v. Veazie, 57 Me., 517; Hand v. Ballou,

■
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take away no substantial rights ; they only regulate the order of
proceeding in the legal tribunals, in exhibiting the evidence of substantial rights; and they rest on the solid foundation of the
authority of the legislature over the whole subject of
evidence ; an authority, however, which has this very plain limit;
that it cannot deprive one of his property by making his adverwhatever that claim may be, conclusive of its
sary's claim to
it,

supreme

It

own validity.

cannot, therefore, make the tax deed conclusive

peculiar effect to conveyances on sales made

for taxes, unless in express terms declared
Forbes

Francis,

v.

Bank,

Halsey,

Ark

26

424; Briscoe

«.

case

v. El wood, 53 id., 435 SteedCoiilter, 18 Ark., 423; Butts v.

id., 52 Johnson
;

541

Planter's

,

V.

7

N. T.,

man

;

12

applicable to the
;

Statutes giving

a

evidence of the holder's title to the land.''

S.

4

v. Murdock, 36 Miss., 693; Belcher v. Mhoon, 47
Lindenbower, 43 Mo., 163;
C.,46 id., 291; Cooks. Hackleman, 45 id., 817; Huffman v. Bell, 61 Penn. St., 444; Delaplaine v. Cook,
Wis., 44; Stewart v. McSweeney, 14 id., 408; Whitney v. Marshall, 17 id., 174;
Smith V. Cleveland, 17 id., 556; Lumsdeu -b. Cross, 10 id., 282; Allen v. Armstrong, 16 Iowa, 508; Adams v. Beale, 19 id., 61; Eldridge b. Kurhl, 27 id.,
160; Clark v. Connor, 28 id., 311, 315; Hurley i). Woodruff, 30 id., 260; Genther V. Fuller, 36 id., 604; Sprague v. Pitt, McCahon, 312; Sibley v. Smith,
id., 140 Amberg v. Rogers,
id., 383 Wright
Mich., 486 Lacey v. Davis,
«. 'Seeley, id., 339;
■». Dunham,
13 id., 414; Groesbeck
Stanbery ». Sillon,
Yeoman,
Ohio,
307;
18 Ohio (N. S.), 571; Turney v.
14
Smith v. Chapman, 10
Grat., 445. It
competent to make certificate of city engineer prima facie
evidence of the validity of
charge against owners of property for special
St. Louis v. Coons, 37 Mo., 44; St. Louis v. Armstrong, 38 id., 29.
assessment.

Conn., 424; Ray
t).

;

9

;

a

is

;

i

2

7

id., 613; Abbott

;

it

'

In Iowa statutes are sustained which make tax deeds conclusive evidence
that the property was regularly listed and assessed, and that
was regularly
advertised and sold. Allen v. Armstrong 16 Iowa, 508 McCready v. Sexton,
29 id., 356; Rima v. Cowan, 31 id., 135; Clark v. Thompson, 37 id., 536;

is

it

Madison v. Sexton, id., 563; Smith i). Easton, id., 584; Easton •o. Perry, id., 681.
The original owner may still contest the liability of the land to any tax; and
said in general terms by the court that on all jurisdictional questions the

a

a

;

is

it

is

is

deed cannot be made conclusive.
See Martin i). Cole, 38 Iowa, 141.
It
manifest, however, that this word jurisdictional
not employed in the same
often
in tax cases
sense here as
sense that makes each necessary step
jurisdictional requisite to the next; for in Iowa some of the most important
steps in the proceedings are held to be conclusively established by the deed.

On the question what shall be sufficient to rebut the prima facie case made for
the tax purchaser by his deed, and cast upon him the onus of showing regular
4

:

proceedings, the following cases are instructive
Bidleman v. Brooks, 38 Cal.,
73; Rayburns. Kuhl, 10 Iowa, 93; Lacey ». Davis,
Mich., 140; Wrights.
Dunham, 13 i(}., 414; Case «. Dean, 16 id., 12; Hall v. Kellogg, id., 139.
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of local and special assessments, such as those for paving streets,
etc, do not apply to them at all, and the purchaser under proceedings of that nature will be compelled to rely upon the common
law rule, and prove regularity.^

Judicial

sales

for taxes.

In

some of the states

it has been

advisable to provide that, before sales shall be made of
lands for the satisfaction of delinquent taxes, a judicial determination of the delinquency shall be had.' A judicial hearing in such
deemed

fairly be understood to have in view, first, the protection of the parties taxed, by giving them the opportunity to
inspect the proceedings and make their objections before the
final steps are taken which might conclude their rights forever;
a case may

and, second, the greater security of purchasers

at the .sales, which

may reasonably be supposed to follow a judicial determination
that the proceedings are such as, under the law, will justify a
sale being made. It has not been deemed advisable, in a work so
general in its plan as the present,

ination

of the proceedings

to enter at large into an examfor which provision is made under

The same general principles apply
In some cases ■— usually cases of street or other
to them. all.
special assessments — the judicial proceedings begin when the
statutes of different states.

assessors have completed

their work, and the assessment is ex-

amined and confirmed before process for^collection is issued ; or,
if the assessment is found to be defective, or is believed to be unjust, it is set aside at that stage, and the case sent back to the
assessors for new action

or the proceedings are simply quashed,
leaving the authorities to begin anew if they shall think it advisable to do so.^ The local statutes differ so much in the authority
'

Sharp

V.

26 Tex., 48 ;

Spier, 4

Stierlin

Hill,
b.

;

76 ;

Bucknall

v.

Daley, 37 Mo., 483

;

Story, 36 Cal., 67 ; Kelly v. Medlin,
Glass ti. Wkite, 5 Sneed, 475.

^The present constitution of Illinois requires tlie legislature to provide, in
cases where it is necessary to sell real estate for the nonpayment of faxes or
assessments, for state, county or municipal purposes, that a return shall be

all

made to some general officer of the county having authority to receive state
and county taxes ; and such officer alone, upon the order or judgment of some
court of record, is to have the power to sell.
■D.Chicago, 63 id., 299; Webster v. Chicago,

Hills
62

s. Chicago,

60 111., 86; Otis

id., 303.

^The following are cases of confirmation of special assessments under New
York statutes: Matter of Harman Street, 16 Johns., 231; Matter of Dover
Street, 1 Cow., 74; Matter of fourth Avenue, 3 Wend., 453; Matter of Twenty-
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they confer upon the courts, that the decisions made in one state
are commonly of little service as affording a guide to the action

of courts in other states.

Under some statutes the action of the
assessing boards is allowed to be reviewed on the facts as well as
on the law; under others, only questions of the regularity and
legality of the proceedings are submitted to the court. More
generally the court takes up the case at the point were the collector has demonstrated his inability to collect the tax from resiand sale of goods and chattels, and when the
tax upon nonresident or unseated lands has remained unpaid, for
the period allowed by law for making voluntary payment, before
dents by distress

compulsory proceedings

are suffered to be resorted to.

In any judicial proceeding

the court which assumes to act must

have that authority of law for the purpose which is called jurisdic
This consists in first, authority over the subject matter, and
tion.

The first comes
authority over the parties concerned.
from the statutory law, which designates the particular proceeding as one of which the court may take cognizance when the par-

second,

ties are properly before it

stitution of proceedings,

the second comes from the proper inand the service of process upon the par;

ties concerned, or something which is equivalent to such service.

Concerning jurisdiction of the subject matter, it is only necessary
to observe that it must come wholly from the coustitution or statutes of the state ; the common law giving to the courts no author-

ity in such

cases.

Moreover that which

and limited jurisdiction.

is conferred

is a special

The importance of this fact appears in

that familiar principle that nothing is taken by intendment in favSixth

Street,

ingstou

Pearl

12

Street,

id., 203

Street, 19 id., 651;

ter of William

;

Matter of Furman Street, 17 id., 649 ; Matter of LirMatter of De Graw Street, 18 id., 568; Matter of
Matter of Jolm and Clierry Streets, 19 id., 659; Mat-

18 id., 556;

and Anthony Streets,

19 id., 678 ; Matter of Soutli Seventli
of Bushwicli Avenue, 48 id., 9 ; Matter of Central
Parli, 51 id., 277, 303 ; In re Sliarp, 56 N. Y., 257 ; In re Van Antwerp, 56 id.,
261; Striker v. Kelley, 7 Hill, 9; S. C, 3 Denio, 333; Embury v. Connor, 3 N.
T., 511, 533; Matter of Canal and Walker Streets, 13 id., 406; King v.
Mayor, etc., of New York., 36 id., 183 ; Matter of Broadway, 49 id., 150. Tiiat
the court in passing upon the assessment cannot review political action, such
as the determination of the necessity or propriety of opening the street, or the
proper limits of an assessment district, see Matter of Albany Sti-eet, 11 Wend.,
149 ; Matter of William and Anthony Streets, 19 id., 676 ; Matter of John and
Cherry Streets, 19 id., 659 ; Matter of Livingston Street, 18 id., 556.

Street, 48 Barb.. 13 ; Matter
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court of special and limited jurisdiction, but
it must appear, by the recitals of the record itself, that the facts
oxisted which authorized the court to act, and that in acting the
a

court has kept within the limits of its lawful authority.
this principle is applicable to the case of a court of general

And

jurisdiction, which in the particular case is exercising a special and limited authority, as well as to the case of special courts created for

the making by the collector or some proper officer, of

is,

taken

a

such special and limited authority only.^
Taking up the case after a failure to make collection is supposed to have occurred, the first step commonly required to be
report to the court showing that the supposed delinquency actuThis being the document that calls into activity an
ally exists.
must conform to the law

it it

authority of the court before latent,
in every substantial requirement, or

will fail

entirely to have

any efficiency for the purpose.^
The next step will perhaps be, the giving of notice which shall
stand in the place of the process which in ordinary cases brings

«. Koss,

"Wheat, 116; Thatcher

v.

proceedings

Powell,

G

'McClung

5

the parties before the court.
Proceedings of this nature are not usually

against

id., 119; Francis'

4

6

5

5

5

Hayw., 294; Tift i). Griffin, Geo., 185; Daliin v. HudLessee v. Washburn,
Cow., 221; Deming b. Corwin, 11 Wend., 647; Sheldon n. Wright,
son,
N. Y., 497; Bridge v. Ford, Mass., 641; Smith e. Eice, 11 id., 511; Barrett

Ired., 404; Harshaw v. Taylor,
Vt., 246; Jennings v. Stafford,
J.,
22
Farr,
v.
N.
356 Piatt v. Stewart, 10 Mich.,
Perrine
C),
513
Jones (N.
in
these
cases
are
governed
by the same principles which
Proceedings
260.
Gillis,
«.
45
Gal., 541; Eitel b. Foote, 39
Jones
govern other judicial sales.
In all the proceedings, includCertain lands were sold for taxes.
Cal., 439.
ing the order of sale, the lands were described as in A. county. In point of
Held, thut a.s to these at least the
fact two-thirds thereof were in B. county.
Harris,
Sneed,
v.
332.
The confirmation of an asWilliams
void.
was
sale
fixes
the
character
of
the
as resident or nonresthe
court
property
sessment by
16

;

3

1

Crane,

if

still proceed

resident becomes nonresident

as against

a

ident, and

a

4

;

V.

resident.

afterwards, the collector

Gossett v. Kent,

19

Ark.,

will

601.

Sup. Ct.
111., 414.

111. (1875),

is

7

evidence of delinquency, and

is

7

;

«See Marsh v. Chestnut, 14 111., 223; Charles v. Waugh, 35 id., 315; Morrill
v. Olin, Sup. Ct. El.,
■V.Swartz, 39 id., 108; Fox v. Turtle, 55 id., 377; People
323.
The
News,
collector's
report
only prima facie
Chicago Legal
(1875)
subject to be disproved.

Chicago Legal News,

322.

See

Andrews

Denham

v.

v.

Eumsey,

People,

67
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parties/ nor, in tlie case oi lands or interests in lands belonging to
persons unknown, can they be.
They are proceedings which have
regard to the land itself rather than to the owners of the land,
and if the owners are named in the proceedings, and personal notice is provided for, it is rather from tenderness to their interests,

and in order to make sure that the opportunity for a hearing shall
not be lost to them, than from any necessity that the case shall
assume that form.
As in all other cases of proceedings in rem,
if the law makes provision for publication of notice in a form and
manner reasonably calculated to bring the proceedings to the
knowledge of the parties who exercise ordinary diligence in looking after their interests in the lands, it is all that can be required.

We refer to

a few cases

illustrative

as

of

the

general

In

prin-

ciples on which the judicial action must be supported.
ing case in the federal supreme court, it appeared that the statute
under which the proceeding was had, required the sheriff, in the
a lead-

of nonpayment of taxes by a specified time, to levy the
same by distress and sale of the goods and chattels of the person
in default. Failing thus to collect, he was to report the failure
event

to the county court, whose duty it then was to direct its clerk to
for the taxes, together

make out a certificate of the lands liable

with the amount of the taxes and

charges

due thereon, and to

publish the same, and if the taxes and charges were not then paid
within thirty days, judgment was to be entered for the amount
due, and execution to issue upon which the land might be sold
and conveyed.

The sheriff made no such report as the statute
it was held that the court never

provided for, and for want of this

obtained jurisdiction to proceed in the case.^
Moreover the clerk
never made publication of the list, and this failure would have
'

Parks V. Miller, 48 III., 360 ; Schaeffer v. People, 60 id., 179. Where a sale
is to be confirmed by a court, no one is to be heard to oppose it who is not adversely interested. One describing himself simply as " tenant in possession "
shows no right to be heard.
^Thatcher

see

u.

v.

Percifield,

1

Ark.,

473.

Powell, 6 "Wheat., 119, following with approval Francis' Les5 Hayw., 294.
To the same effect is McClung ?>. Ross, 5
And see Thacher ex parte, 3 Sneed, 344; Spellmani). Curteuius,

v.

Washbrn-n,

Wheat., 116.
13 111., 409;

«. Kuggles,
477.

Black

Morrill

v.

Swartz,

39

id., 108;

Fox

v.

Turtle, 55 id., 377; Fortmau
Mayo v. Ah Loy, 33 Cal.,

58 id., 307 ; Schseffer v. People, 60 id., 79 ;
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if the proper report had been

been fatal to the proceedings

In other

made.^

have been

and imperfections

cases the following errors
held to render the judicial proceedings void : Proceeding tg judgment before the time limited for voluntary payment of the taxes
had expired
rendering the judgment in a proceeding not taken
" all owners and
claimants," and by service on the land,
against
'
as the statute required ; rendering judgment upon a collector's

f

report which failed to show,

required, whether the
delinquent taxes were state taxes or county taxes
applying for
at which
and obtaining judgment at
from
that
different term
the statute required the application to be made.^ And
judgment
void which
given in figures merely, with neither words

will

what de-

referred

to,

it

if
it

is

nor signs to indicate that money
intended, or
nomination of money the figures stand for."
The defects which were held fatal in the cases

is,

is

is

a

a

;''

as the statute

with one exception in which the judgment was
all
defects
which went to the power of the court to
meaningless,
act at all.
an ulterior
The proceeding to judgment and sale
is

be seen, were

''

proceeding which, under the law, must have for its antecedents
the proper showing that an attempt to collect has proved ineffectual, and that the case has been brought before the court by

Thatcher

111.,

409;

v. Po-svell,

Charles

6

'

proper time.

a

proper notice and at

Wheat., 119.

i. Waugh,

But when those facts ap-

See also Spellman

r. Curtenius,

13

McKee v. Champaign County, 53
id., 207; Abbott ». Lindenbower, 43 Mo.,

35 id., 315;

id., 477; Fortman

'Williams
s

Hartsock,
Maj'o

u.

Gleason,

5

6

?;. Ruggles, 58
Iowa, 381.
103; McGahen «. Case,

Iowa,

284.

For

the same

principle,

see

Hartsock,

15

Pickett

b.

15 111., 279.

Ah Loy,

V.

Swartz, 39

i'.

»

Hogle,

Brown

«

•"Morrill

Lawrence

v.

33 Cal., 477.

i'.

See also

111., 108.

Pickett

v.

id., 379.

30 111., 119.

Fast, 20

111.,

338; Lane ». Bommelmann,

21

id., 143; Eppin-

Bailey

v.

Doolittle,

24

1

;

gcr r. Kirby, 23 id., 531 Dukes v. Rowley, 24 id., 310;
Wall., 398.
id., 577; Woods v. Freeman,

'It

a

can be no objection to
judgment against the land for taxes, that
the collector did not make ilie tax out of the personalty, when the collector did distrain the personalty, and the objector replevied the same out of tlie
Deerham v. People, 67 111., 414.
It is no objection to an
collector's hands.
6

application for judgmentagainst lands that the valuation is excessive.
Chicago Legal News, 215.
V. People, Sup. Ct. 111. (1874),

cer

Spen-
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has been ren-

pear by the record of the court, and the judgment

of regularity in the prior proceedings are forenot only that, but irregular action of the court it-

dered, all questions

And

closed..^

self

will not render its judgment invalid, though it might author-

ize a reversal in an appellate court

It

if

a review is allowed

by

principle of general application, that while a judgment which has been rendered without competent -jurisdiction
may be treated as a mere nullity everywhere, yet that for mere
irregularities it can be assailed only in a direct proceeding for that
purpose ; that is to say, by motion or petition in the same case, or
statute.

is

a

by some proceeding in the nature of

In

a

review in

error.^

subsequent to judgment the rules which

the proceedings

The deed given
govern ordinary judicial sales are applicable.^
by the officer who sells by virtue of such a judgment should
by its recitals, an authority presumptively sufficient to
authorize
and indeed this
usually required by the statute,
which prescribes

a

is

it,

show,

form reciting the judgment

and

The

sale.^

deed cannot be evidence of the regularity of the proceedings un-

'

less made so by statute.^
Foley,

See Mayo «.

Gillis,

Reeve «. Kenaody, 43 id., 643; Jones

40 Cal., 281;

».

id., 541.

45

v.

tax sale under

a

it

;

,

6

4

2

2

8

6

9

Atkins

;

13 111., 173,

See also

3

Marsh,

a

B.

is

'

leading case in tax matters illustrative
Hinman, Gilm., 437 Merritt v. Thompson, 14 id., 716; Wilkins' Lessee v. Huse,
Ohio, 154; Eitel v. Foote, 39 Cal,,
439; Ex parte Kellogg, Vt., 509; Edgarton v. Hart,
id., 207; Wall D.Trumbull, 16 Mich., 228; Daily s. Newman, 14 La. An., 580; Cadmus v. Jackson,
53Penn. St., 295; "Wallace v. Brown, 22 Ark., 118; Carter v. Walker,
Ohio
As
to
the
recitals
in
S.),339.
such
cases
see
Atkins
v.
necessary
Hinman,
(N.
Gilm., 437; Young v. Thompson, 14 111., 380; Dukes v. Rowley, 24 id., 310;
Bailey v. Doolittlo, 24 id., 577; Dentler d. State,
Blackf., 258; Williams a.
id 36. In Cadmus v. Jackson, 53 Penn. St., 295
State,
was held that
Chestnut

of this principle.

2

Curry
Jones

*

See

As

v.
B.

a

judgment could not be defeated by showing that the tax was
This showing is sometimes permitted under statutes.
paid before judgment.

Hinman,
Gillis,

15

11 111., 420;

to the necessary recitals

226; Brown

v.

Conway v. Cable,

37

id., 83.

Cal., 541.

Hogle, 30

in the

111., 119;

deeds, see

Wetherbee

v.

McDermotl

b.

Scullj',

27

Ark.,

Dunn, 32 Cal., 106.

a

5

SeeElston v. Kennicott, 46 111., 187; Little v. Herndon, 10 Wall., 26. In
California where lands are assessed as an entirety to several, part of whom
pay portions of the tax, the court in rendering judgment should ascertain
what interests are delinquent, and exonerate the rest.
43 Cal., 121.

People

v.

Shimmins,

