CHAPTER XVI.

ARREST OF JUDGMENT.

Section 1. For What Defects?

CHAPTER XVI.

PELICAN ASSURANCE COMPANY V. AMERICAN

FEED AND GROCERY COMPANY.

ARREST OF JUDGMENT.

Supreme Court of Tennessee. 1909,

122 Tennessee, 652.

Mr. Chief Justice Beard delivered the opinion of the

SECTION 1. FoR WHAT DEFECTS?

^^ourt.

In the case at bar errors are assigned upon the action of

the trial judge in admitting over objection incompetent

testimony, in overruling a motion for peremptory instruc-

tion, in giving .certain instructions to the jury, and failing

. ELICAN ASSURANCE COMPANY V. AMERICAN
FEED AND GROCERY COMPANY.

to grant requests that were submitted. It will be ob-

Supreme Court of T ennessee.

served that these errors if committed, occurred in the trial

1909.

of the cause, and would have constituted grounds of a mo-

122 Tenn essee, 652.

tion for a new trial, made in the court below, to the end

that a retrial might be obtained, or, failing in this, then to

preserve the same in the record, so that the ruling of the
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trial judge in declining the motion might be preserved to

the plaintiff in error. Railroad v. Johnson, 114 Tenn.

633, 88 S. W. 169. Resting upon matters extrinsic to the

:MR. CHIEF J usTICE BEARD delivered the opinion of the
fiourt.

* *

~

* * * * * * *

technical record, they could only be preserved for review

in this court by a properly filed bill of exceptions. If,

as is contended by counsel for plaintiff in error, they can

here be made the subject of investigation, by reason of the

motion in arrest having been overruled, then we can see

no distinction between that and a motion for new trial;

for the very errors that are now made the subject of com-

plaint are those which would have been properly raised

on this latter motion. It is apparent that, to secure a re-

versal on account of these errors, it would be necessary to

lools beyond the ''face of the record" into the evidence in-

troduced. This cannot be done. It is well settled by the

585

In the case at bar errors are assigned upon the action of
the trial judge in admitting over objection incompetent
testimony, in overruling a motion for peremptory instruction, in giving 1certain instructions to the jury, and failing
to grant r equests that were submitted.
It will be observ d that these error if committed, occurred in the trial
of tbe cau e, and would have constituted grounds of a motion for a new trial made in the court below, to the end
that a retrial might be obtained, or, failinO' in this, then to
pre erve the same in the record, so that tl e ruling of the
trial judge in declining the motion miJrht be preserved to
the lain tiff in error.
Railroad v. J olznson, 114 Tenn.
633 8 S. W . 169. Resting upon matters extrin ic to the
te hnical record they could only be pre erved for review
in this court by a properly filed bill of exceptions. If,
as is •Contended by oun el for plaintiff i error, they can
her b made the subject of inve tigation by rea on of the
motion in arrest haYin ' been overruled, then we can e
no di tinction etw en that and a motion for new trial;
for the ver. error that are now made the subject of complaint are tho e which would have be n properl rai ed
on thi latter motion. It is app rent that, to secure a rev r. al n account of the e err r it would e nece ary to
I k l yond tl1e "fa e of the record ' into th evidence introdu ed. This cannot be done. It is well settled by the
585
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authorities that a motion in arrest of judgment lies alone

for some error which vitiates the proceeding, or is of so

serious a character that judgment should not be rendered.

It "can onl.y be maintained for a defect upon the face of

the record, and the evidence is no part of the record for

this purpose." Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct.

296, 28 L. Ed. 835; Van Stone v. Stilhvell E. T. C. Co.,

142 U. S. 128, 12 Sup. Ct. 181, 35 L. Bd. 961; 23 Cyc. 825.

Applying this rule of correct procedure to the present

case, it follows that the judgment must be affirmed.

GRAY V. COMMONWEALTH.

Supreme Court of Appeals of Virginia. 1895.

92 Virginia, 772.
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authoritie that a motion in arre t of judgment lies alone
for some error which vitiate the proceeding, or is of so
eriou a character that judgment should not be rendered.
It " an only be maintained for a defect upon the face of
the record, and the evidence is no part of the record for
this purpose.'' Bond v. Dustin, 112 U. S. 604, 5 Sup. Ct.
296, 28 L. Ed. 835; Van Stone v. Stillwell E. T. C. Co.,
142 U. S. 128, 12 Sup. Ct. 181, 35 L. Ed. 961; 23 Cyc. 825.
Applying this rule of correct procedure to the present
case, it follows that the judgment must be affirmed.

RiELY, J., delivered the opinion of the court.

After the jury had rendered their verdict the prisoner

moved the 'Court in arrest of judgment, on the ground that

one of the jurors was incompetent ; which motion the court

overruled. It appears from the bill of exceptions that
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the juror, when examined on his voir dire, suggested him-

GRAY V. COMJ\10NWEALTH.

self that he might not be competent to serve, as he was

deputy sheriff when the killing took place, which was

more than two years prior to the trial, and had the war-

rant for the arrest of the prisoner, but, on being fully ex-

Supreme Court of Appeals of Virginia .

1895.

amined by the court, answered that he made no arrest

92

and had not formed or expressed any opinion as to the

Virginia, 772.

guilt or innocence of the prisoner, and could give him a

fair and impartial trial. PTe was thereupon accepted by

the court as a juror, without ol)jection from either side.

The prisoner claimed that ho had discovered, after the

iurv was sworn, that the said juror had not only the war-

rant for his arrest, but also, with a number of other per-

sons, had pursued him for some days, and had several

times visited the neighborhood in searcli of him. It is

not the province of a motion in arrest of judgment to cor-

rect an error like the one alleged. That lies only to cor-

RrnLY, J., delivered the opinion of the court.
* * * * * * * * * *
After the jury had rendered their verdict the pri oner
moved the court in arrest of judgment, on the ground that
one of the jurors was incompetent; which motion the court
overruled.
It appear from the bill of exceptions that
the juror, when examined on his voir dire, suggested himself that he might not be competent to serve, as he was
deputy sheriff wh n th killing took place, which wa
more than two year prior to the trial, and bad the warrant for the arrest of th e prj oner, but, on being fully examin d by the court, an wered that he made no arrest
and had not form d or ~r pr s ed any opinion a to the
guilt or inno nc of th l ri on r, and could o·ive bim a
fair nd impartial trial.
IT wa . th er upon a c pt d b~,;
th
ourt a a juror, without obj tion from eith r i
'Th pri. n r lai d that h had di overed, after th
inrv w , . worn t t th . aid juror bad not only the warr ant f r hi arre t, but al o, with a numb r of oth r per.'on. h 1 ur. u d him for om day , and had s v ral
f i 0R vi. it d tl
n i,.)1b rhood in ar h f him.
It i'
r1 t th provinr f motion in arr . t of juflgm nt to orr · ·t an rror lik the on all g d.
That Ii only to or1
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rect an error that is apparent on the face of the record.

Commonwealth v. Stephen, 4 Leigh, 679; Watt's Case, Id.

672; Bishop on Cr. Pro. (3d ed.), sections 1282 and 1285;

and 4 Minor's Institutes (3d ed.) Pt. I, 939. The ground

of the objection nowhere appears in the record. This

bill of exceptions was not, therefore, properly taken. But

even if the proper proceedings had been resorted to, the

statement set forth in the bill of exceptions, which is not

supported by the affidavit of the prisoner or any one else,

did not disqualify the juror or furnish ground for a new

trial, and certainly not when the objection was not brought

to the attention of the court until after the verdict. Bris-

tow's Case, supra.

The judgment of the Circuit Court must be affirmed.

A-ffirmed.

HUBBARD V. RUTLAND RAILROAD COMPANY.

Supreme Court of Vermont. 1907.

80 Vermont, 462.
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RowELL, C. J. Case for negligently injuring the plaintiff

by a collision of trains, on one of which he was a passen-

ger. Plea, the general issue, and trial by jury. Ver-

dict and judgment for the plaintiff. The defendant con-

587
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rect an error that is apparent on the face of the record.
Conini.onwealth v. Stephen, 4 Leigh, 679; liVatt's Case, Id.
672; Bishop on Cr. Pro. (3d ed.), section 12 2 and 12 5;
and 4 Minor's Institutes (3d ed.) Pt. I, 939. The ground
of the objection nowhere appears in the record.
Thi
bill of exceptions was not, therefore, properly taken. But
even if the proper proceedings had been re orte to, th
.. tatement set forth in the bill of exceptions, which is not
upported by the affida' it of the pri oner or any one el e
did not disqualify the juror or furni h ground for a new
trial, and certainly not when the objection was not brought
to the attention of the court until after the verdict. Bristow' s Case, supra.

* * * * • * * * * *
The judgment of the Circuit Court must be affirmed .
.Affirmed.

ceded the right of recovery, but denied the claim for dam-

ages, both in character and extent, in manner and form

alleged.

The defendant moved in arrest, for that *'the verdict is

largely based on facts not in issue under the declaration

and concessions of the defendant made on trial and ac-

cepted by the plaintiff, and varies materially from the is-

sue made on trial, and finds facts foreign to such issue,

HUBBARD V. RUTLAND RAILROAD COMP ANY.

and is for for entire damages, without discrimination be-

tween facts made material and immaterial by the issue,

Supreme Court of Vermont.

1907.

and is insufficient."

It is conceded that when the motion goes to defects in

BO Vermont, 462.

RowELL, C. J. Case for negligently injuring the plaintiff
by a colli ion of trains, on one of which he was a pa enPlea, the general issue, and trial by jury.
Verger.
dict and judgment for the plaintiff.
The defendant conceded the right of reco' ery, but denied th claim for damages, both in character and extent in manner and form
alleged.

* * * * * * * * • •
The defendant moved in arre t for that ''the v rdi t i
largely based on fact not in i sue under the d ·claration
and on e ions of the def ndant made n trial an a pt d b the plaintiff, a
Yari mat rially fr m th i ue made on trial, an find . fa t f r i 0 ·n to u h i. u
and is for for entire damaO'e
ithout di riminati n b tween fa t mad mat rial and immaterial by th
ue,
and i jn uffi i nt."
It is on eded that wh n the motion goe to d f t in

588
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the pleadings, an inspection of the record alone is to gov-

ern, and that the evidence cannot be looked into. But

it is contended that when the motion goes to defects in the

verdict, as this motion does, the rule is different; that the

verdict is a part of the record, but any defect in it is not

apparent on its face ; that it is not a pleading, and if a mo-

tion in arrest will lie for defects in it, it follows that it

must be looked into to discover those defects, and that this

necessitates an examination of the evidence upon which

it rests.

That a judgment may be arrested for defects in the ver-

dict is clear. But a motion for that purpose stands like a

motion in arrest for defects in the pleadings, and like that,

must be tested by what appears on the face of the record,

of which the verdict is a part. Mr. Gould says, in speak-

ing of Lord Mansfield's disapprobation of the rule, that

when there are good and bad counts, and a general ver-

dict for the plaintiff for entire damages, without discrim-
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inating between the counts, no rule appears to be more

clearly warranted by the original principles of the law

than that the judgment, which is only an interference of

law from the facts ascertained upon the record, must al-

ways be formed from the face of the record itself, and

from that alone; and as the jury must be presumed to

know nothing of the sufficiency or the insufficiency of

counts, the conclusion seems perfectly just, in legal theory,

that the damages are as likely to have been assessed in

whole or in part on the bad count as on the good count.

r!--id's PI. c. X, sec. 58, n. (7).

Mr. Tidd says that the only ground for arresting judg-

ment at this day is, some matter intrinsic, appearing on

the face of the record, that would render the judgment

erroneous and reversible; for though it seems to have been

otherwise formerlv, yet it is now settled that judgment

cannot be arrested for extrinsic or foreign matter not ap-

nenring on the face of the record, but that courts are to

iudge upon the record itself, that their successors may

know the frrounds of their judgment. 2 Tidd's Pr.

'/'OIR) * # •

The defendant contends, as we have seen, that if the tes-

timony cannot be looked into when the verdict does not

show the defect on its face, there can be no remedy in such

TRIAL PRACTICE

[Chap. 16

the pleadings, an inspection of the record alone is to govern, and that the evidence cannot be looked into.
But
it is contended that when the motion goes to defects in the
verdict, as this motion does, the rule is different; that the
verdict is a part of the record, but any defect in it is not
apparent on its face; that it is not a pleading, and if a motion in arrest will lie for defects in it, it follow that it
mu:t be looked into to discover those defects, and that this
necessitates an examination of the evidence upon which
it rests.
That a judgment may be arrested for defects in the verdi,nt i clear. But a motion for that purpose stands like a
motion in arrest for defects in the pleadings, and like that,
mu t be tested by wbat appears on the face of the record,
of ·which the verdict is a part. Mr. Gould says, in speaking of Lord Mansfield's disapprobation of the rule, that
when there are good and bad counts, and a general verdict for the plaintiff for entire damages, without discriminating between the counts, no rule appears to be more
clearly warranted by the original principles of the law
than that the judgment, which is only an interference of
law from the facts ascertained upon the record, must alway be formed from the face of the record itself, and
from that alone; and as the jury must be presumed to
know nothing of the sufficiency or the in uffi.ciency of
rount , the conclusion seem perfectly just, in legal theory,
that the damages are as likely to have been assessed in
whole or in part on the bad count as on the good count.
! ! ~ ,, lrl ' . Pl. c. :X, se . 58, n. (7).
Mr. Tidd says that th only o·round for arresting judgment at this day is, some matter intrinsic, appearino- on
th face of the record, that would render the judgment
erroneous and rever. ih1 e; for though it
mR to have been
oth rwi. formerlv, y t jt is now s ttlcd that judgment
<'annot h arr0st d for extrinsic or foreign matt r not ap11 aring on · th0 fR
of the rPror 1, hut that rourts are to
'ndg upon the recor 1 it. elf, that th fr lliC'CeRRors may
Jmow tl10 0Tn1mds of their judgment.
2 Tidd 's Pr.
· rn 1R). * * •
Th e •fen ant ont nd. a we hav s n, that if the t tim ny C'annot be l ok 1 int
hen th v rdi t do s not
show the d f ct on its fa e, there can be no r medy in such
1
•

Sec. 1]

58~

ARREST OF JUDGMENT

Sec. 1] Abrest of Judgment 589

a case by motion in arrest. And that is true if, as here,

if anywhere, the defect appears only in the testimony, for

that is not a part of the record, and the court must judge

upon the record, and upon that alone. But the verdict

being a part of the record, if the record as a whole shows

the defect, it is enough. And it will show it, and must

show it, if it is a defect that the law recognizes as ground

for a motion in arrest. Thus, if the verdict varies sub-

stantially from the issue, as if, instead of finding the mat-

ter in issue, the jury finds something foreign to the issue,

the judgment must be arrested, for the court cannot tell

for which party judgment should be rendered. Here the

verdict does not show the defect on its face, but taken

with the rest of the record, which shows what the issue

was, the record as a whole shows the defect on its face.

The same is true when the verdict finds only part of the

matter in issue, omitting to find either way another ma-

terial part. These instances are sufficient to show how
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defects in a verdict not apparent on its face are made to

appear for the purposes of a motion in arrest.

Judgment affirmed.

BULL V. MATHEWS.

Supreme Court of Rhode Island. 1897.

20 Rhode Island, 100.

TiLLiNGHAST, J. This is a motion in arrest of judg-

ment on the ground of a misjoinder of causes of action.

The action is trespass on the case for trover and conver-

sion, and the declaration contains a count in trover and

conversion, and also the ordinary counts in assumpsit. At

the trial of the case in the District Court a decision was

rendered in favor of the plaintiff for $19.10 and costs; but

a case by motion in arrest. And that is true if, as here,
if anywhere, the defect appear only in the te tim ny for
that is not a part of the record, and the court mu t jurloupon the record, and upon that alone.
But the v rdict
being a part of the record, if the record a a whole how
the def ct, it is enough.
And it will show it, and mu t
show it, if it is a defect that the law recogniz a groun
for a motion in arrest.
Thus, if the verdict varies subtantially from the issue, as if, instead of finding the matter in issue the jury finds something for eign to the i sue
the judgment must be arrested, for the court cannot tell
for which party judgment should be rendered. Here the
verdict does not show the defect on its face but taken
with the rest of the record, which show what the i ue
was, the record as a whole shows the defect on its face.
The same is true when the verdict finds only part of the
matter in is ue, omitting to find either way another material part.
These instances are sufficient to show how
defects in a verdict not apparent on its face are made to
appear for the purpo es of a motion in arrest.
Judgment affirmed.

there is nothing in the record to show whether the judg-

ment was based on the count in trover and conversion,

or on those in assumpsit. No plea was filed in the case,

but as the defendant entered an appearance the general

issue is deemed to be filed. Gen. Laws E. I., cap. 237, sec.

BULL V. MATHEWS.
Supreme Court of Rhode I sland.

1897.

20 Rhode I sland, 100.

TILLINGHAST, J.
This is a motion in arre t of judg-ment on th ground of a mi joinder of cau e f action.
The a tion i trespa on the a e for tr ver and conv r ion, and th e declaration ontains a count in trov r an l
f'onver ion and al th ordinary ount in a ~, nm1 , it.
the trial of the ca e in th Di trict ourt a d i ion wa
r n r din favor of the plaintiff for $19.10 an
.t · n
there i nothin()' in the r cord to how wh ther th judgment wa ba ed n th count in trover a d
nv r i
or on tho e in a um it. N plea wa fil d i th
but a the def ndant nt r d an a
aran the
n ra1
issue is deemed _to be filed. Gen. La s R. I., cap. 237, ec.

590
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3. But whether, in this case the general issue as to the

connt in trover, which would be not gnilty, or as to the

counts in assumpsit, which would be non assumpsit, is in,

we have no means of determining. Within five days after

the rendition of said decision the defendant filed his mo-

tion in arrest of judgment in the District Court, where-

upon the case was certified to this court.

It is a familiar rule of common-law pleading that counts

sounding in tort cannot properly be joined with counts

sounding in contract, and also that such misjoinder is

fatal, not only on demurrer, but also on motion in arrest

of judgment. Ency. PI. & Pr. vol. 2, p. 803, and cases

cited; Haskell v. Boiven, 44 Vt. 579. The effect of such

misjoinder is clearly expressed in Chit. PI. 9 Am. ed. 206,

as follows: ''The consequences of a misjoinder are more

important than the circumstances of a particular count

being defective; for in a case of misjoinder, however per-

fect the counts may respectively be in themselves, the
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declaration will be bad on demurrer or in arrest of judg-

ment, or upon error. See also Gould's PL cap. 4, sec. 87,

and cases cited.

The ordinary test for determining whether different

causes of action may be joined is to inquire whether the

same plea may be pleaded and the same judgment given

on all the counts of the declaration; and unless this ques-

tion can be answered in the affirmative the counts cannot

be joined. See Drury v. Merrill, ante, 2. See also Court

of Probate v. Sprague, 3 R. I. 205.

A Implying this test to the case at bar, it will at once be

seen that there is a fatal misjoinder. If the pleader in

this case had simply omitted to strike out the money counts

which are printed in the writ, perhaps we might disre-

gard them; but as he has filled them out in the ordinary

way where the case is assumpsit, we feel bound to presume

that he intended to rely thereon, as well as on the count

in trover.

It is true that, since the case was certified to this court,

the plaintiff's counsel has filed an affidavit setting forth

that by reason of mistake and oversight he neglected to

strike out the money counts, and also that at the trial in

the District Court, the o\'idonce introduced was confined

to the count in trover, which was the only count relied on.

TRIAL PRACTI E
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3. But whether, in this case the general issue as to the
· nnt in tro-ver , which would be not guilty, or as to the
counts in assumpsit, which would be non assumpsit, is in,
we have no means of determining. Within five days after
the rendition of said decision the defendant filed his motion in arrest of judgment in the District Court, whereupon the case was certified to this 'court.
It is a familiar rule of common-law pleading that counts
sounding in tort cannot properly be joined with counts
sounding in contract, and also that such misjoinder is
fatal, not only on demurrer, but also on motion in arrest
of judgment.
Ency. PL & Pr. vol. 2, p. 803, and cases
cited; Haskell v. Bowen, 44 Vt. 579.
The effect of such
misjoinder is clearly expressed in Chit. Pl. 9 Am. ed. 206,
as follows: ''The con equences of a misjoinder are more
important than the circumstances of a particular count
being defeictive; for in a case of misjoinder, however perfect the counts may respectively be in themselves, the
declaration will be bad on demurrer or in arrest of judgment, or upon error. See also Gould's Pl. cap. 4, sec. 87,
and cases cited.
The ordinary test for determining whether different
ca u es of action may be joined is to inquire whether the
same plea may be pleaded and the same judgment given
on all the counts of the declaration; and unless this question can be answered in the affirmative the counts cannot
be joined. See Drury v. Merrill, ante, 2. See also Court
of Probate v. Sprague, 3 R. I. 205.
A lying this t t to the case at bar, it will at once be
seen that there is a fatal mi joinder.
If the pleader in
thi ca had imply omitted to tr ike out the money counts
whi h ar printed in the writ, p rha
we might di regard them; but a he has filJed th m out in the ordinary
way wh re the ca e i as ump it, we fe 1 bound to pr ume
that h intended to rely ther on as well as on the count
in trov r.
It is tru that, sin the ' a e was rtified to thi court,
th
Jni tiff '.
un. 1 has fil d an affid vit etting forth
th at y r a. n f mi tak and over io-ht h negl cted to
. trik ., o t the on y
unt , and al o that at th trial in
tlw i. tTi t
nr t, 111
vid . n r introdnr
wa, onfined
r, whi h wa th only count relied on.
t th ·CO nt in tr

, ec. 1]
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But as a motion in arrest of judgment raises only those

objections which are apparent upon the re<}ord; State v.

Paul, 5 R. I. 189 ; Black on Judgments, vol. 1, Sees. 96-8 ;

and as the affidavit forms no part of the record, we are

not at liberty to consider it.

Judgment arrested.

PITTSBURGH, CINCINNATI, CHICAGO & ST. LOUIS

ARREST

OF

J DGMENT

591

But as a motion in arre t of jud ·ment rai e only tho e
bjection whi h are apparent upon the rocord; State v.
Paul, 5 R. I. 189; Black on Judgments, vol. 1, e . 96-8;
and as the affidavit form no part of the record, we are
not at liberty to consider it.
J udgment arrested.

RAILWAY COMPANY V. CITY OF CHICAGO.

Appellate Court of Illinois. 1908,

144 Illinois Appellate, 293.

Mr. Peesiding Justice Thompson delivered the opinion

of the court.

This is an action in case begun the 16th day of May,

1895, in the Circuit Court of Cook county, Illinois, by the

Pittsburgh, Cincinnati, Chicago & St. Louis Railway Com-

pany against the city of Chicago to recover three-fourths

of the damages sustained by it on account of the destruc-

P I TTSBURGH, CINCINNATI, CHICAGO & ST. LOUIS
RAILWAY COMPANY V. CITY OF CHICAGO.

tion of property of which "the plaintiff was possessed as
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of its own property," during riots there in July, 1894.

Appellate Court of Illinois.

1908.

**********

144 Illinois Appellate, 293.

The action is based ujoon a statute of this state provid-

ing as follows:

"That whenever any building or other real or personal

property except property in transit, shall be destroyed or

injured in consequence of any mob or riot composed of

twelve or more persons, the city, or if not in a city then

the county in which such property was destroyed, shall be

liable to an action by or in behalf of the party whose prop-

erty was thus destroyed or injured for three-fourths of the

damages sustained by reason thereof.

"No person or corporation shall be entitled to recover in

any such action if it shall appear on the trial thereof that

such destruction or injury of property was occasioned or

in any way aided, sanctioned or pennitted by the careless-

ness, neglect or wrongful act of such person or corpora-

MR. PRESIDING J us TICE THOMPSON deli ered the opinion
of the court.
This is an action in ca e begun the 16th day of May,
1 95, in the Circuit Court of Cook county, Illinois, by the
Pittsburgh, Cincinnati, Chicago & St. Loui Railway Company against the city of Chicago to recover three-fourths
of the damages sustained by it on account of the destruction of property of which "the plaintiff was po es ed as
of it own property," during riots there in July, 1894.

* * * * * * * * * *
The action is based upon a statute of this state providin a follows:
'That w hene er any building or other real or personal
property except property in transit, shall be de troyed or
injured in con equence of any mob or riot com osed of
t elve or more per on the city, or if not in a city then
th ounty in which u h propert · was de tro ed hall be
liable to an action by or in behalf of the arty who e rop~rty was thus destroyed or injur d for three-£ ourths of the
damages sustained by rea on ther of.

*

*. *.

* ••• , .

"No per on or corpora ti n hall be entitled to recover in
anv uch a ti n if it hall a pear on the trial thereof that
u · h d truction or injury of pro erty wa occa ioned or
in any way aid d, anction d or ermitted by the careles n s, negl ct or wrongful act of uch per on or corpora-
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tion ; nor shall any person or corporation be entitled to re-

cover any damages for any destruction or injury of prop-

erty as aforesaid, unless such party shall have used all

reasonable diligence to prevent such damage.

**No action shall be maintained under the provisions of

this act, by any person or corporation whose property

shall have been destroyed or injured as aforesaid, unless

notice of claim for damages be presented to such city or

county within thirty days after such loss or damage oc-

curs and such action shall be brought within twelve months

after such destruction or injury occurs, * * *"

It is urged the motion in arrest of judgment should have

been sustained because the declaration is insufficient in

that it does not state a cause of action by failing to state

facts but only stating conclusions in several particulars.

Tt is argued (1) ''that ownership is not alleged as a con-

clusion nor by way of uncertain or incomplete statement,

by way of argument, by evasion, nor is there any allega-
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tion from which it can necessarily be inferred. All that

is alleged is possession;" (2) "that the declaration should

locate the mob as within the city of Chicago;" (3) the stat-

ute ''requires that such party shall have used all reason-

able diligence to prevent such damage," while the declar-

ation only avers that the injury was not occasioned through

any neglect on the part of the plaintiff to use reasonble dil-

igence to prevent such injury; (4) that "the declaration

does not aver that a notice of plaintiff's claim for damages

was presented to the city within thirty days after the de-

struction or damage to its property occurred."

The numerous alleged defects in the declaration which

have been presented for our consideration are purely for-

mal. The defects complained of could not have been

reached by a general demurrer. They could only have

been grounds for a special demurrer assigning the causes.

A judgment after verdict can only be arrested for substan-

tial faults. All defects which would not have been fatal

on a general demurrer are cured by pleading to the issue,

and are aided by verdict. When the pleading states the

essential requisites of a cause of action, the court will pre-

sume that the particular fact or circumstance which ap-

pears to be defectively or imperfectly stated or omitted

TRIAL PRACTICE
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tion; nor shall any person or corporation be entitled to recover any damages for any destruction or injury of property as aforesaid, unless such party shall have used all
reasonable diligence to prevent such damage.

* * • • • • * • • •

''No action shall be maintained under the provisions of
this act, by any person or corporation whose property
shall have been destroyed or injured as aforesaid, unless
notice of claim for damages be presented to such city or
county within thirty days after such loss or damage occurs and such action shall be brought within twelve months
after such destruction or injury occurs, * * * ''
It is urged the motion in arrest of judgment should have
been sustained because the declaration is insufficient in
that it does not state a cause of action by failing to state
facts but only stating conclusions in several particulars.
It is argued (1) "that ownership is not alleged as a connlusion nor by way of uncertain or incomplete statement,
by way of argument, by evasion, nor is there any allegation from which it can necessarily be inferred.
All that
is alleged is possession;" (2) "that the declaration should
locate the mob as within the city of Chicago;" ( 3) the statute ''requires that such party shall have used all reasonable diligence to prevent such damage," while the declaration only avers that the injury was not occasioned through
any neg] ect on the part of the plaintiff to use reasonble diligence to prevent such injury; ( 4) that "the declaration
does not aver that a notice of plaintiff's claim for damages
was presented to the city within thirty days after the detruction or damao-e to its property occurred.''
The numerous alleged defects in the declaration which
have been pre ented for our consideration are purely forThe defects complained of could not have been
al.
rea h d y a general demurrer.
They could only have
be n o-roun , f r a pecial demurrer a ignin ('/' the causP-s.
judg
t aft r
rdict can only be arrested for substantial fault . .
11 d f cts which would not have been fatal
n a gen eral d murr r ar cured by pleading to the i u ,
and ar ai
hy verdi t.
Wh n th pleading states the
ntial r ui ites of a cau e of action, the court will presum that th
arti ular fact or circumstan e which appears to be defectively or imperfectly stated or omitted
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was proved at the trial. A defective or inaccurate state-

ment of a cause of action is cured by a general verdict but

where no cause of action is stated a verdict will not cure

the defect. Gould on PI., chap. X.

Counsel for appellant state in their original argument

(p. 21): ''The declaration states the name of the plain-

tiff. It states that 'said plaintiff was possessed as of its

own property,' of the railway equipment, etc., described

and claimed to have been injured or destroyed, and for

which judgment is asked. It also avers 'that the property

of the plaintiff was destroyed or injured.' These aver-

ments only amount to an assertion that the plaintiff ivas

the owner of the property mentioned and that the legal

title was in the plaintiff. Such an averment is only a

mere statement of a conclusion of law and amounts to noth-

ing as an averment." At common law the possessor of

personal property is prima facie the owner of the property.

The averments that "iDlaintiff was possessed as of its own
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property," and "the property of the plaintiff was de-

stroyed or injured," amount to an allegation of owner-

ship by the plaintiff, when the declaration is first ques-

tioned after verdict. Beigen v. Biggs, 34 111. 170. On a

motion in arrest of judgment "every intendment will be

indulged in favor of the declaration, and if it contain.^

terms sufficiently general to comprehend by fair and rea-

sonable intendment any matter necessary to be proved, and

without proof of which the jury could not have given the

verdict, the want of an express averment in the declara-

tion has been cured by the verdict." Danley v. Hihhard.

222 111. 88; Fountain Head Drain Dist v. Wright, 228 111.

208. We hold that the conclusion to be drawn from the

averments of the declaration is that the plaintiff is the

owner of the property destroyed or injured.

The declaration avers that "within the territorial limits

of tlie city of Chicago, aforesaid, in consequence of a cer-

tain mob or mobs, riot or riots, each of which was then

and there composed of twelve or more persons within the

territorial limits of said city of Chicago, a large quantitv."

etc. This language locates the mob within the city of Chi-

cago in the language of the statute and fully answers the

second reason urged in arrest of judgment.

We do not think it necessary to comment on the third

T. P.— 38

wa pro ed at the trial. A def ecti e or inaccurate statement of a cause of action is cured by a general verdict but
where no cause of action is stated a verdict will not cure
the defect.
Gould on Pl., chap. X.
ounsel for appellant state in their original argument
(p. 21) : ''The declaration states the name of the plaintiff. It state that 'said plaintiff was possessed as of it
own property,' of the railway equipment, etc., de cribed
and claimed to have been injured or de troyed, and for
which judgment is asked. It also avers 'that the property
of the plaintiff was destroyed or injured.'
These averments only amount to an assertion that the plaintiff was
the owner of the property mentioned and that the legal
title wa in the plaintiff.
Such an averment is only a
mere statement of a conclusion of law and amounts to nothing as an averment. ''
At common law the posse sor of
personal property is prima f acie the owner of the property.
The a\ erments that ''plaintiff was possessed as of its own
property,'' and ''the property of the plaintiff was detro Ted or injured,'' amount to an allegation of owner. hip by the plaintiff, when the declaration is first questioned after verdict. Beigen v. Riggs, 34 Ill. 170. On a
motion in arre t of judgment ''every intendment will b
indulged in fa or of the declaration, and if it contain:
t rm. sufficientl general to comprehend by fair and r aonable intendment any matter necessary to be proved and
without proof of which the jury could not have o-iven the
v rdict, the want of an express averment in the declarati n has b en cured by the verdict.'' Danley . H iuba rd.
2 .... 2 Ill.
; Fountain Head Drain Dist v. Wright, 2_ Ill.
20 . We hold that the conclusion to be drawn from th
a\ erments of the declaration is that the plaintiff i th
wner of the property destroyed or injured.
The declaration avers that "within the territ rial limit
of the ity of hicago, afore aid in on equenc of a c rtain mob or mob , riot or riots each of whi h wa . h n
and th r compo ed of twelve or mor per on within th
t rrit ria1 li it of aid city of hirag·o, a lar quantih-. ''
et . Thi lano-ua locate th mob within the cit. of hiag in the 1 ngu o-e of th
tatute and fully an w r. th
Pron r a on ur .-: d in arr t of ju o- nt.
W do not think it n c . ar to comment on the third
T. P.-3
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and fourth reasons urged in arrest of the judgment further

than to state that under the rule announced in Danley v.

Hihhard, supra, the allegations contained in the declara-

tion concerning these matters are sufficiently general to

comprehend by fair and reasonable intendment the mat-

ters necessary to be proved in the respects complained of,

and the court did not err in overruling the motion.

Ajjirmed}

1 The same rule applies to matters in abatement. They cannot be availed

of on motion in arrest. Hiiger v. Cunningham (1906) 126 Ga. 684, 56 S. E.

and fourth reasons urged in arrest of the judgment further
than to state that under the rule announced in Danley v.
Hibbard, supra, the allegations contained in the declaration concerning these matters are sufficiently general to
comprehend by fair and reasonable intendment the matters necessary to be proved in the respects complained of,
and the court did not err in overruling the motion.

• * * * * * * * * •

(i4; Hawkins v. Hughes (1882) 87 N. C. 115.

Section 2. Time foe Making Motion.

Affirmed. 1

CHICAGO AND ALTON EAILROAD COMPANY

V. CLAUSEN.

Supreme Court of Illinois. 1898.

173 Illinois, 100.

Me. Justice Caetweight delivered the opinion of the

1 The same rule applies to matters in abatement.
They cannot be availed
of on motion in ~rrest.
Huger v. Cunningham (1906) 126 Ga. 684, 56 S. E.
64; Hawk.ins v. Hughes (1882) 87 N. C. 115.

court :
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Appellee brought this suit against appellant to recover

damages for injuries alleged to have been sustained by the

starting of a train on which he was a passenger, while he

was attempting to get off at appellant's station at Gard-

ner, Illinois. There was a judgment for appellee, which

has been affirmed by the Appellate Court.

It is argued at much length that the trial court improp-

SECTION

erly overruled a demurrer to the first original count and

2.

TIME FOR MAKING MOTION.

five amended counts of the declaration upon which the case

CHICAGO AND ALTON RAILROAD COMP ANY
V. CLAUSEN.

finally went to trial. No error has been assigned upon

such ruling on the demurrer, either in the Appellate Court

or this court, and none could be so assigned for the rea-

son that after the demurrer was overruled the defendant

Supreme Court of Illinois.

pleaded the general issue and thereby raised an issue of

1898.

fact, which was tried. It has always been the rule in this

173 Illinois, 100.

State that if a party wishes to have the action of a court

MR. JusTICE CARTWRIGHT delivered the opinion of the
court :
Appellee brought this suit against appellant to recover
damages for injuries alleo-ed to have been sustained by th
tarting of a train on which he wa a pa enger, while he
wa attempting to g t off at appellant's station at Gardn r, Illinois.
There was a judgm nt for appellee, which
has been affirm d by th App llat Court.
It is argu d at much 1 ngth that th trial court impropr]y verruled a d murrer to the fir t oriO'inal count and
fi am nded count of tbe d claration u on which the ca. r
finally w nt to trial.
No error ha. he n
ign d upon
. u h rulinO' on th d murr r eith r in the App Hate Court.
r this urt, and on ou] b . a .. i ~n d for the r an that ft r tb
murr r wa. ov rrnl d the d f ndant
pl cl d tl1 g n ral i , u an 1 th r by rai d an i su
f
fc t
l1ic·h wa. tri d. It ha. always b n th rul in thi.
~ at that if a
rty ish , to rrnv th a tion f a court
i-

1
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in overruling his demurrer reviewed in this court he must

abide by tlie demurrer. By pleading over he waives the

demurrer and the right to assign error upon the rul-

ing. * * *

Defendant made a motion in arrest of judgment, which

was overruled, and that is assigned for error; but having

once had the judgment of the court on its demurrer it could

not again invoke it for the same reasons by motion in ar-

rest. After a judgment overruling a demurrer to a de-

claration there can be no motion in arrest of judgment on

account of any exception to the declaration that might

have been taken on the argument of the demurrer. Rouse

V. Coimty of Peoria, 2 Gilm. 99; Quincy Coal Co. v. Hood,

11 111. 68; American Express Co. v. Pinchney, supra; In-

dependent Order of Mutual Aid v. Paine, 122 111. 625.^

While the defendant, by pleading over, waived its de-

murrer and the right to assign error upon the ruling of

the court on the demurrer, it did not waive innate and sub-
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stantial defects in the declaration which would render the

declaration insufficient to sustain a judgment, and the ques-

tion whether it is so far defective may be considered under

the assignments of error. The question which may be

thus presented is not as broad as those questions which

may be raised by demurrer, for the reason that defects

in pleading may sometimes be aided by the pleadings of

the opposite party, or be cured by the Statute of Amend-

ments and Jeofails, or by intendment after verdict. The

objections made to the various counts of the declaration

are, that the statements therein are too general and in

definite in. failing to show how the starting of the train

operated to throw plaintiff from it and in what manner it

was started, and that the various counts allege certain du-

ties on the part of the defendant, and charge the neglect

and violation of other duties, and the doing of other acts

foreign to the duties so alleged, as the jause of the sup-

1 This is the orthoilox rule, and seems to be based on no better reason tlian

that suggested in the followinrr qijotntion from Tidd : "After judgment

on demurrer, there can be no motion in arrest of judgment, for any exception

that might have been taken on arguing the demurrer; the reason is, that the

matter of law having been already settled, by the solemn determination of the

court, they will not afterwards suffer anyone to come as amicus curiae, and tell

them that the judgment which they gave on mature deliberation is wrong;

but it is otherwise after iudgTTient bv default, for that is not given in so sol-

emn a manner." 2 Tidd'e Practice, *918.
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in overruling his demurrer reviewed in this court he must
abide by the demurrer. By pleading over he waives the
emurrer and the right to assign error upon the ruling. * * *
D fendant made a motion in arrest of judgment, whicl
was overruled, and that is as igned for error; but havin
nee had the judgment of the court on its demurrer it could
not again invoke it for the same reasons by motion in arr t. After a judgment overruling a demurrer to a declaration there can be no motion in arrest of judgment on
a count of any exception to the declaration that might
have been taken on the argument of the demurrer. Rouse
. County of Peoria, 2 Gilm. 99; Quincy Coal Co. v. Hood,
77 Ill. 6 ; .American E x press Co . v . Pinckney, supra; Independent Order of Mutual .Aid v. Paine, 122 Ill. 625.1
While the defendant, by pleading over, waived its demurrer and the right to assign error upon the ruling of
the court on the demurrer, it did not waive innate and subtantial defects in the declaration which would render the
declaration in ufficient to sustain a judgment, and the question whether it is o far defective may be considered under
the assignments of error.
The question which may be
thus presented is not as broad as those questions which
may be raised by demurrer, for the reason that defects
in pleading may sometimes be aided by the pleadings of
the opposite part , or be cured by the Statute of Amendments and J eofails, or by intendment after verdict.
The
objections made to the various counts of the declaration
are, that the statem nts therein are too general and in ·
definite in failing to how how the starting of the train
operated to throw plaintiff from it and in what manner it
was started, and that the various counts allege certain duties on the part of the d fend ant, and charge the negl ct
and violation of other duties, and the doing of other ads
fcreign to the duties so alleged, as the ...iu ~ 3 of the sup1 This is the ortboclox rule an~
ems to b ba d on no better rea on than
that suggested in the followinrr <inot~tion fr0ni T ir10: '' fter judgment
on demurrer, there can be no motion in arrest of judgment, for any exception
that might have b en taken on arguing th d murrer · the rea on i that the
matter of law having been alread. settl d, by the solemn determination of the
court, they will not afterward uffer an one to come a amicus curiae, and tell
them that the judgment wbi h they ga e on mature deliberation is wrong;
hut it i other irn aftn jurlgment hv rlf'fault, for that is not given in so sol·
emn a manner.''
2 Tidd 's Practice, *918.
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posed injuries. So far as the declaration is defective in

the respects complained of, the defendant's plea of the

general issue, of course, could not aid or supply any omis-

sion or informality therein. It is also true that the Stat-

ute of Amendments and Jeofails does not extend to cure

defects which are clearly matters of substance. It pro-

vides that judgment shall not be reversed for want of any

allegation or averment on account of which omission a

special demurrer could have been maintained, but it does

not protect a judgment by default against objections for

matter of substance. Many such objections, however,

have always been cured, at the common law, by a verdict.

At the common law, independently of any statute, the rule

was and is, ''that where there is any defect, imperfection

or omission in any pleading, whether in substance or form,

which would have been a fatal objection upon demurrer,

yet if the issue joined be such as necessarily required, on

the trial, proof of the facts so defectively or imperfectly
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stated or omitted, and without which it is not to be pre-

sumed that either the judge would direct the jury to give

or the jury would have given the verdict, such defect, im-

perfection or omission is cured by the verdict." (1 Chit-

ty's PI. 673.) This rule was quoted and approved in Kee-

gan v. Kinnare, 123 111. 280, and Chicago and Eastern Illi-

nois Railroad Co. v. Eines, 132 id. 161. The intendment

in such case arises from the joint effect of the verdict and

the issue upon which it was given, and if the declaration

contains terms sufficiently general to comprehend, by fair

and reasonable intendment, any matter necessary to be

proved, and without proof of which the jury could not have

given the verdict, the want of an express statement of it in

the declaration is cured by the verdict. Under this rule

a verdict will aid a defective statement of a cause of ac-

tion, but will never assist a statement of a defective cause

of action. (1 Chitty's PI. 681.) Where the declaration

and the issue joined upon it do not fairly impose the duty

on the plaintiff to prove the omitted fact, the omission will

not be cured, {Joliet Steel Co. v. Shields, 134 111. 209), and

if, with all the intendments in its favor, the declaration is

so defective that it will not sustain a judgment, such de-

fects mav be taken advantage of on error. {Wilson v. My-

ricTc, 26 111. 34; Scho field v. Settley, 31 id. 515; Chicago and
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posed injuries.
So far as the declaration is defective in
the respects complained of, tbe defendant's plea of the
general issue, of course, could not aid or supply any omision or informality therein. It is also true that the Statute of Amendments and J eofails does not extend to cure
defects which are clearly matters of substance.
It provides that judgment shall not be reversed for want of any
allegation or averment on account of which omission a
pecial demurr~r could have been maintained, but it does
not protect a judgment by default against objections for
matter of ubstance.
Many such objections, however,
have alway been cured, at the common law, by a verdict.
At the common law, independently of any statute, the rule
was and i , ''that where there is any defect, imperfection
or omission in any pleading, whether in substance or form,
which would have been a fatal objection upon demurrer,
yet if the i ue joined be such as necessarily required, on
the trial, proof of the facts so defectively or imperfectly
tated or omitted, and without which it is not to be pre8umed that either the judge would direct the jury to give
or the jury would have glven the verdict, such defect, imperfection or omission is cured by the verdict."
(1 Chitty ' Pl. 673.)
This rule was quoted and approv d in Keegan v . Kinnare, 123 Ill. 280, and Chicago and Ea tern IlliThe intendrnent
nois Railroad Co. v. Hines, 132 id. 161.
in su h ca e arises from the joint effect of the verdict an<i
the is ue upon which it wa o-iv n , and if the <lr:!cla.ration
con tains term ufficiently o-eneral to comprehend, lJy fair
and reasonabl intendment, any matter nee .· ·ary to be
proved, and without proof of which tbe jury could not have
giv n th vPrdi.ct, the want of an xpress tat ment of it jn
th d laration i. cured by the verdi t.
Under thjs rule
a verdi t ill aid a <l f tive statement of a cau e of action but will n v r a i t
tatement of a def tive cctu.~e
of arti . (1 hitty'. I. 681.)
Wber th declaration
an th i. u join d upon it do not fairly impo th dut.
on th plaintiff to prov th mitt a fact the omi ' ion will
not b ur d, (Joli t Steel Co. v. hields, 134 Ill. 209), and
if with a11 th int ndm nt in its favor, th
claration is
a f c·i iv th t it wilJ not u. tain a judo·ment, u h d f ·t: mav h tak n a va tao- f n rror. (Wilson v. Myrick, 2 ill. 4; chofi ld v . ettley, 1 id. 515; Chicago and
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Eastern Illinois Railroad Co. v. Hines, supra; Culver v.

Third Nat. Bank, 64 111. 528.) * * *

When these rules are applied to the declaration in this

case, we are satisfied that, although not very well drawn,

it is clearly sufficient to sustain the judgment. * * *

The judgment of the Appellate Court will be affirmed.

Judgment affirmed.

NEWMAN V. PERRILL.

Supreme Court of Indiana. 1880.

73 Indiana, 153.

Elliott, J. The questions presented by this appeal

597
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Eastern Illinois Railroad Co. v. Hines, supra; Culver v.
Third !\at. Bank, 64 Ill. 5~8.) * * *
When th se rules are appli d to the declaration in this
case, we are satisfied that, although not very well drawn,
it is clearly suffi ient to u tain the judgment. * * *
* * * * * * ** * *
The judgment of the Appellate Court will be affirmed.
Judgment affirrned.

arise upon the ruling of the court sustaining the appellee's

motion in arrest of judgment.

**********

Appellant argues that, as the court had overruled de-

murrers to the complaint, it could not afterwards right-

fully sustain a motion in arrest. We do not think that

the court, by ruling wrongly upon the demurrers, precluded

NEWMAN V. PERRILL.
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itself from afterwards ruling rightly upon the motion in ar-

rest. If, when the motion was presented, the court deemed

Supreme Court of Indiana.

1880.

the complaint so clearly bad as not to be sufficient to sus-

tain a judgment, it was right to arrest the proceedings at

73 Indiana, 153.

that stage, notwitlistanding the fact that at an earlier stage

the court had entertained a different opinion.

A complaint fatally defective is vulnerable to attack,

even upon appeal, and there can certainly be no error in

declaring a fatally defective complaint bad on motion in

arrest, although demurrers may have been previously over-

ruled. It is the duty of the court not to permit a judg-

ment to be entered upon a complaint which is so clearly in-

sufficient as to afford the judgment no foundation. There

can be no valid judgment without a sufficient complaint,

and, where a party's complaint is incurably bad, he cannot

justly complain of any ruling which prevented him from

obtaining a judgment based upon it.

ELLIOTT, J.
The que tions presented by this appeal
arise upon the ruling of the court sustaining the appellee 's
motion in arrest of judgment.

* '" *

¥.•

* * * * * *

Appellant argue that, as the court had overruled demurrers to the com1 laint, it could not afterwards rightfull sustain a motion in arrest.
We do not think that
the court, by ruling wrongly upon the demurrers, precluded
itself from afterwar 1 ruling rightly upon the motion in arrest. If, when the motion was presented, the court deemed
the complaint o clearl3 bad as not to be sufficient to su tain a judgment, it was ri 'ht to arrest the proceedino's at
that tage, notwith . tanding the fact that at an earlier stag
the court had entertained a different opinio .
A complaint fatally def ectiYe is vulnerable to attack
ven upon appeal, and there can certainly be no error in
declaring a fatall defective complaint bad on motion in
arre. t lthouo·h demurrers ma. ha e been previou ly overrul
It is the duty of the court not to per it a ju 1rrment to be ent r ed upon a complaint which i
clearl. inuffi ient as to afford the judgment no foundation . Ther
can be no Yalid ju m nt with ut a u ficient complaint,
an<l, wh re a party' complaint i in urahly bad h cannot
ju tl. co lain of any ruling which prevented him from
obtaining a judgment ba d upon it .

• • • • • • • • • •
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Judgment affirmed.1

Judgment affirmed.^

1 To the same effect see Turnpike Co. v. Yates (1901) 108 Tenn. 428, 67

S. W. 69; Field v. Slaughter (1808) 1 Bibb. (Ky.) 160; Griffin v. The Jus

tices (1855) 17 Ga. 96. In Iowa this practice is expressly authorized by

statute. Frum v. Keeney (1899) 109 la. 393, 80 N. W. 5U7.

t To the same
S. W. 69; Field
tices (1855) 17
tatute.
Frum

effect see Turnpike Co. v. Yates ( 1901) 108 T enn. 428, 6i
v. Slaughter (1 08) 1 Bibb. (Ky.) 160; Griffin v. The JusGa. 96 .
In Iowa thi practice is expressly authorized by
v. Keeney (1899) 109 Ia. 393, 80 N . W. 507.

KELLER V. STEVENS.

Court of Appeals of Maryland. 1886,

66 Maryland, 132.

Yellott, J., delivered the opinion of the court.

The appellee instituted proceedings in the Circuit Court

KELLER V. STEVENS.

for Baltimore County, to enforce a mechanics' lien. * * *

* * * On the 17th day of April, 1886, judgment was

extended in favor of plaintiff for $389.92, with interest

from date, and costs, and on the same day judgment fiat

Court of Appeals of Maryland.

1886.

executio was entered on motion of plaintiff's attorney. On

66 Maryland, 132.

the 20th of April, 1886, after final judgment had thus been

entered, the appellant filed a motion in arrest of judgment.

The motion was overruled and from this determination of
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the court below an ajjpeal has been taken.

There can be no doubt that, if a motion in arrest had

been made subsequently to the judgment by default and

antecedently to the entry of final judgment, the motion

would have been strictly in conformity with regular pro-

cedure. * * *

But this motion in arrest was filed after the rendition of

a final judgment. It therefore comes too late. What ju-

dicial action is invoked by the interposition of a motion in

arrest? The party presenting the motion asks the court

not to enter final judgment because of some supposed de-

fect in the proceedings which he undertakes to make ap-

parent. But the judgment having been already entered,

if he wishes to have it removed from the record, he must

endeavor to accomplish that result by a motion to strike

out.

But the record shows that this appeal is from the de-

cision of the court below overruling a motion in arrest of

judgment filed after a final judgment had been entered in

J., delivered the opinion of the court.
The appellee instituted proceedings in the Circuit Court
for Baltimore County, to enforce a mechanics ' lien. * * *
* * * * * * ** * *
* * * On the 17th day of April, 1886, judgment was
extended in favor of plaintiff for $389.92, with interest
from date, and costs, and on the same day judgment fiat
executio was entered on motion of plaintiff's attorney. On
the 20th of April, 1886, after final judgment h ad thus been
entered, the appellant filed a motion in arrest of judgment.
The motion was overruled and from this determination of
the court below an appeal has been taken.
There can be no doubt that, if a motion in arrest had
been made sub equently to the judgment by default and
antecedently to the entry of final judgment, the motion
would have been strictly in conformity with r egular procedure. * * *
But this motion in arrest was filed after the r endition of
a final judom nt. It therefore comes too late. Wha t judicial a tion i invok d by th interpo ition of a motion in
arr . t ~
Th party presenting the motion ask the court
not to enter final judO'ment because of some upposed def t in th pro ding. which h und rtake to make apar nt.
But the judgment having b n already entered,
if h wish s to have it r moved from the r ord, he must
n avor to accompli h that r , ult l y a motion to strike
out.
ut th r or show. tl1at thj, app al i. from the def'i . ion of tl rout h l w v ,rn1lin<r a l oti n in arrest of
j ucJgm Jnt fi1 Jtl afl r
final jud 0 m nt h d h n nt red in
YELLOTT,

t
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the cause. There was no error committed by the Circuit

Court in the disposition which it made of the motion, and

its ruling should be affirmed.

Ruling affirmed.

Section 3. Effect of Motion.

599

ARREST OF JUDGMENT

the ause. There wa no error committed by the Circuit
Court in the dispo ition which it made of the motion, and
its ruling should be affirmed.
Ruling affirmed.

STATE EX EEL. HENRY W. BOND V. FISHER.

Supreme Court of Missouri. 1910,

230 Missouri, 325.

[On January 16, 1904, Sallie Bond filed a suit against

the relator, Henry W. Bond, in the circuit court of St.

Louis, upon a foreign judgment rendered against hioi in

SECTION

3.

EFFECT OF MOTION.

the state of Tennessee. Henry W. Bond filed defend 3s *o

this action, and on June 21, 1907, the cause came on for

STATE EX REL. HENRY W. BOND V. FISHER.

trial. The court made a finding against the defendant,

Henry W. Bond, whereupon, at the same term, he filed his

motion in arrest of judgment, which motion was continued,

Sitpreme Court of lklissouri.

1910.

and thereafter, on June 22, 1908, said motion was sustained,

for the stated reason that the judgment was not respon-

230 Missouri, 325.
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sive to the issues. Neither party took any steps to appeal

from or review this order of the trial court. Nothing fur-

ther was done for a year, when the said cause was set for

trial for the 5th day of October, 1909. Relator at once

filed a motion to strike the cause from the docket, on the

ground that the order in arrest of judgment had put an end

to the cause, which motion was overruled. Relator then

filed a petition in the Supreme Court for a writ of prohibi-

tion restraining the Hon. D. D. Fisher, judge of the circuit

court of St. Louis, from proceeding further with said

cause. A preliminary rule was issued requiring respond-

ent to show cause why a permanent writ of prohibition

should not issue.] ^

Woodson, J. This is an original proceeding instituted

in this court, seeking to prohibit the respondent, as judge

of the circuit court of tlie city of St. Louis, from taking

and further exercising jurisdiction over the parties to and

^ The matter inclosed in brackets is a condensation by the editor of the

statement of facts published with the opinion.

[On January 16, 1904, Sallie Bond filed a suit against
the relator, Henry W. Bond, in the circuit court of ~t.
Louis, upon a foreign judgment rendered against him in
the state of Tennessee. Henry W. Bond filed defen'3 3s +o
this action, and on June 21, 1907, the cause came on for
trial.
The court made a finding against the defendant,
Henry W. Bond, whereupon, at the same term, he filed his
motion in arrest of judgment, which motion was continued,
and thereafter, on June 22, 1908, said motion was sustained,
for the stated reason that the judgment was not responsive to the i ues. Neither party took any steps to appeal
from or review this order of the trial court. Nothing further was done for a year, when the said cause was set for
trial for the 5th day of October, 1909. Relator at once
:filed a motion to strike the cause from the docket, on the
ground that the order in arre t of judgment had put an end
to the cau e, which motion was overruled.
Relator then
fil d a petition in the Supreme Court for a writ of prohibition re training the Hon. D. D. Fisher, ju ge of th circuit
court of t. Louis, from proceeding further with said
cau e. A preliminary rule was i ued r quiring re pondent to show au e why a permanent writ of prohibition
should not issue.] 1
WoonsoN, J.
This is an ori inal proc eding instituted
in this court, seekino- to prohi it the r
on ent a ju ge
of the circuit court of tbe city of St. Louis, from taking
and furth r exerci ino- juri dicti n ov r the parties to and
' The matt r inclo ed in bracket i a ondenRation by the editor of the
statement ~f fact:s published ""ith the opinion.
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the subject-matter involved in the case of Sallie Bond

against this relator, pending therein.

I. There are but two legal propositions presented by

this record for determination: First, what is the legal ef-

fect of an unappealed from order of the circuit court of this

State sustaining a motion in arrest of judgment ; and, sec-

ond, * * *

"We will dispose of these propositions in the order stated.

At common law an unconditional order sustaining a mo-

tion in arrest of judgment was a final disposition of the

cause, that is, it prevented the rendition of a subsequent

final judgment therein. But, if the order was made condi-

tional upon an amendment, or such other action as would

remove the cause of arrest, and the condition complied

with, then a venire facias de novo should be awarded, in

which case the order in arrest would not constitute a bar

to the entry of a final judgment therein.

In Cyclopedia of Law and Procedure, vol. 23, p. 836, the
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doctrine is stated thus: "The granting of a motion in ar-

rest of judgment prevents the entry of a final judgment in

the cause, unless it is made conditional upon an amend-

ment, or such other action as will remove the cause of ar-

rest. And if it does not award a venire facias de novo, it

operates as a discontinuance and dismisses defendant with-

out day."

In Encyclopedia of Pleading and Practice, vol. 2, p. 820,

the rule is stated in this language: ''In civil cases the sus-

taining of a motion in arrest of judgment has the effect

of putting an end to the case."

The rule is tersely and clearly stated by the Supreme

Court of Pennsylvania in the case of Butcher v. Metis, 1

Miles 233, in the following language:

"An arrest of judgment is in effect nothing more than

superseding a verdict for some cause apparent upon the

record, which shows that the plaintiff is not entitled to the

benefit of the verdict. It is often followed by a judgment

for the defendant, that he go without day, but it is not of

itself a judgment for the defendant. The court may, after

an arrest of judgment, award a repleader or a venire de

novo without a repleader. Wliich of these courses is the

proper one, depends upon the nature of the defect for which

TRIAL PRACTICE

[Chap 16

the subject-matter involved in the case of Sallie
against this relator, pending therein.

B~md

* * * * * * * * * *
I. There are but two legal propositions presented by
this record for determination: First, what is the legal eff ct of an unappealed from order of the circuit court of this
tate sustaining a motion in arrest of judgment; and, secnd * * *
' will dispose of these propositions in the order stated.
We
At common law an unconditional order sustaining a motion in arrest of judgment was a final dispo ition of the
cause, that is, it prevented the rendition of a subsequent
final judo·ment therein. But, if the order was made conditional upon an amendment, or such other action as would
remove the cause of arrest, and the condition complied
with, then a venire f acias de novo should be awarded, in
which case the order in arrest would not constitute a bar
to the entry of a final judgment therein.
In Cyclopedia of Law and Procedure, vol. 23, p. 836, the
doctrine is stated thus: ''The granting of a motion in arrest of judgment prevents the entry of a final judgment in
the can e, unl
it is made conditional upon an amendment, or such other action as will remove the cau e of arrest. And if it does not award a venire facias de novo, it
operates as a di continuance and dismisses defendant without day.''
In Encyclopedia of Pl adino- and Practice, vol. 2, p. 820,
the rule is stated in thi language: "In civil cases the sus- .
taining of a motion in arre t or judgment bas the effect
of putting an en 1 to th case. ''
he rule is tersely and clearly stated by the Supreme
ourt of P nn. ~dvania in the case of Butcher v. Metts, 1
Mil R 2. 3, in the fol1owing lanO'uage:
"An arre t of judo·ment is in ffect nothino- more than
. u1 r. ing a v rdict for some aus ap ar nt upon the
rPc·or] which b w that the plaintiff is not ntit ed to th
h TI0,fit f th v r i t. It i oft n foll wed by a jud 0 ·m nt
for th 1 f ndant, that h go without day but it is not of
it ·plf a judgm nt f r th defendant.
Th ourt may, aft r
,m arn» ·t f jud O' cmt, a war] a r pl a 1 r or a v nir de
?l.O o
ithout a r 1 lead r. Whi h of the e cour
i the
prop r o
cl p nd. u on the nature of the defect for which
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the judgment is arrested. If it appears by the record that

the plaintiff has no cause of action, the court will give judg-

ment, after the arrest of judgment on the verdict, that the

plaintiff take nothing by his writ, and that the defendant

go without day. If issue be joined upon an immaterial

point, there being a sufficient cause of action alleged in the

declaration, the proper course is to award a repleader.

If the pleadings be sufficient and the issue well joined, but

the verdict is imperfectly found, it is usual to award a

venire de novo; and this it is said may be done upon the

motion of the defendant, without a motion in arrest of

judgment.

''The venire de novo is an ancient proceeding of the

common law. It was in use long before the practice of

granting new trials. It follows, of course, upon the grant-

ing of a new trial ; but as a distinct proceeding it is com-

monly adopted after a bill of exceptions or after a special

verdict imperfectly found, but always for some cause ap-
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parent on the record, and if granted when it should not be,

it is error, and the award of it may be reversed.

"A new trial, on the other hand, is commonly granted

after a general verdict for some cause not apparent on tne

record, and it is not assignable for error. (Hanihleton v.

Veere, 2 Saund. 169 (n. 1) ; Good title v. Jones, 7 T. R. 43,

48 ; Witham v. Lewis, 1 Wils. 48, 56 ; Com. Dig., tit. Pleader,

R. 18; 1 Sellon's Practice, ch. 11, sec. 3 (C. D.) ; Miller v.

JRalston, 1 Serg. k Rawle 309; Ehersoll v. Krug, S'Binn. 53;

Lessee of Pickering v. Rutty, 1 Serg. & Rawle 515.)

"In this case the fault was in the verdict. Of course it

appears upon the record. A venire facias de novo is there-

fore proper.

"In regard to the objection that the defendant is no

longer in court on this action, it should be observed that

the judgment was arrested at this term, and no judgment

has been entered for the defendant. He is therefore still

in court and bound to take notice of the further proceed-

ings in the cause. But if the term had been allowed to

elapse after the arrest of judgment, and the cause had not

been continued by a cnria adv. vult, according to strict no-

tions of practice, the action would have been discontinued,

and the defendant without day in court. Venire de novo

awarded.'*

the judgment is arre ted. If it appears by the record that
the plaintiff has no cause of action, the court will give judgment, after the arre t of judgment on the verdict, that the
plaintiff take nothing by his writ, and that the defendant
go without day.
If issue be joined upon an immaterial
point, there being a sufficient cause of action alleged in the
declaration, the proper course is to award a repleader.
If the pleadings be sufficient and the is ue well joined, but
the erdict is imperfectly found, it is usual to award a
enire de nova; and this it is said may be done upon the
motion of the defendant, without a motion in arrest of
judgment.
''The venire de nova is an ancient proceeding of the
common law.
It was in u se long before the practice of
granting new trial . It follow , of cour e, upon the granting of a new trial; but a a distinct proceeding· it is commonly adopted after a bill of exceptions or after a special
\ erdict imperfectly found, but always for some cause apparent on the record, and if granted when it should not be,
it is error, and the award of it may be rever ed.
''A new trial, on the other hand, is commonly granted
after a general verdict for some cau e not apparent on tne
record, and it is not assignable for error. (H anibleton v .
Veere, 2 Saund. 169 (n. 1); Goodtitle v. J ones, 7 T . R. 43,
48; Witham v. Lewis, 1 \Vils. 48, 56; Com. Dig., tit. Pleader,
R. 18 ; 1 Sellon 's Practice, ch. 11, sec. 3 ( C. D.) ; Miller v .
Ralston, 1 Serg. & Rawle 309; Eb ersoll v . K r'Ug, 5 "Binn. 53;
L essee of Pickering v . Rutty 1 Serg. & Rawle 515.)
"In thi ca e the fault was in the ver i t. Of cour e it
appear. upon the record. A venire facias de nova is therefore proper.
"In regard to th objection that the defendant is no
lono·er in court on this action, it should be ob erved that
the judgment was arr ted at this term and no judgment
ha been nter d for tJ1 def ndant. He i ther fore still
in court and bound to tak notice of the further proce di.ng in the can e.
ut if th term had e n allowed to
lapse after th arre . t of jn g e t a d th cau e had not
he n continued b. a cu rin ad 11. 1.:ult accordjno- to tri t n tions of practi e th artion would ha' b n di continued,
and th d fendant with ut day in court. Venire de nova
awarded."

60~
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And the Supreme Court of Indiana in the case of Raber

V. Jones, 40 Ind. 1. c. 441, in discussing this question used

this language: ''The complaint does not aver that the

judgment against the corporation was recovered upon the

policy. It is a clear principle of pleading, that in declar-

ing upon a statute, the averments must be sufficient to bring

the case within the statute. The complaint was, therefore,

radically defective, in not stating facts sufficient to con-

stitute a cause of action, and the court properly arrested

the judgment.

''When the judgment was arrested, however, there

should have been an end of the case. No judgment for th"

defendant should have followed. The arrest of judgment

ends the case. Each party pays his own costs, and the

plaintiff is at liberty to proceed de novo in a fresh action.

3B1. Com. 393, note u."

The case of Kaufman v. Kaufman, 2 Wharton (Pa.)

139, 1 c. 147, announces the same doctrine.
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The authorities seem to be uniform upon this proposi-

tion. The only modification that has been made of that

common law rule is contained in section 804, Revised Stat-

utes 1899. That section reads as follows: "When a judg-

ment shall be arrested, the court shall allow the proceed-

ings in which the error was, to be amended in all cases

when the same amendment might have been made before

trial, and the cause shall again proceed according to the

practice of the court."

Under the provisions of this statute, the order of the

court sustaining a motion in arrest of judgment does not

necessarily result in a new trial, any more than it did at

common law. Such an order has that effect only in those

cases where the motion is sustained for an error which

could have been cured by an amendment made before the

trial occurred. This was so held by this court in the case

of Stid V. Railroad, 211 Mo. 1. c. 415, where Lamm, J., in

speaking for the court, used this language: "Speaking with

prer-ision, a motion in arrest is not a motion for a rehear-

ing. If granted, it does not necessarily result in a new

trial. If an amendment be allowed, the cause by statutory

command proceeds 'according to the practice of the court.'

(R. S. 1899, sec. 804.)"

This construction of that statute is in harmony with the

TRIAL PRACTICE

[Chap. 16

And the Supreme Court of Indiana in the ca e of Raber
. Jon es, 40 Ind. 1. c. 441, in discussing this question used
this language: "The complaint does not aver that the
judgment against the corporation was recovered upon the
policy. It is a clear principle of pleading, that in declaring upon a statute, the averments must be sufficient to bring
the case within the statute. The complaint was, therefore,
radically defective, in not stating facts sufficient to constitute a cause of aiction, and the court properly ;;trrested
the judgment.
''When the judgment was arrested, however, there
should have been an end of the case. No judgment for th ,,
lefendant should have followed.
The arrest of judgment
ends the case.
Each party pays his own costs, and the
plaintiff is at liberty to proceed de nova in a fresh action.
3 Bl. Com. 393, note u. ''
The case of Kauffnian v. Kauffman, 2 Wharton (Pa.)
139, 1 c. 147, announces the same doctrine.
The authorities seem to be uniform upon this proposition.
The only modification that has been made of that
common law rule is contained in section 804, Revised Statutes 1899. That section reads as follows: "When a judg-ment shall be arrested, the court shall allow the proceedings in which the error was, to be amended in all cases
when the same amendment might have been made before
trial, and the cause shall again proceed according to the
practice of the court.''
Under the provision of this statute, tbe order of the
court su taining a motion in arrest of judgment does not
nee s arily result in a new trial, any more than it did at
common law. Such an order has that effect only in those
ase where the motion is su tained for an error which
ul have b n ured by an amendment made b fore the
trial o urr d. Thi. wa. so held by thi ourt in the case
of 1 tid v . Railroad, 211 Mo. 1. 1c. 415, where LAMM, J., in
. p kin for tb court, u d thi lan uage: '' SpeakinO' with
prc-'f'i.·ion a motion in arr st is not a motion for a rehearing. If ~r nt , it d . n t n s arily r sult in a new
trial. If an m ndm nt bCl allow 1, the ause by statutory
"'r"~"'rl, 'a c rdinO' to the practice of the court.'
. ~ . 1 9!)
. 804.) "
This onstru tion of that statute is in harmony with the

Sec. 3]
Sec. 3] Akeest of Judgment 603

spirit of our legislation upon the subject of nonsuits and

arrests of judgments, as expressed in section 4285, Revised

Statutes 1899, which, insofar as is material, reads as fol-

ARRE ' T OF

~pirit

the time respectively prescribed in this chapter, and the

plaintiff therein suffer a nonsuit, or, after a verdict for him,

the judgment be arrested, or, after a judgment for him,

the same be reversed on appeal or error, such plaintiff

may commence a new action from time to time, within one

year after such nonsuit suffered or such judgment arrested

or reversed."

The only remaining matter to be determined in this con-

nection is, was the motion in arrest sustained for an error

which might have been ^cured by a timely amendment be-

fore the trial was had in the circuit coart of the city

of St. Louis? The order sustaining the motion in arrest

specifically sets out the reason for the court's actions in

that regard, namely, for the reason that the judgment ivas
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not responsive to the issues. Clearly, this was not an error

which could have been cured by an amendment before the

trial was had in the circuit court of the city of St. Louis,

within the meaning of said section 804, for the obvious

leason that the judgment could not in the very nature of

things have been rendered until after the trial was had

{therein. And since the order of the court sustaining the

motion in arrest was unconditional, unappealed from, and

the term at which it was entered having long ago elapsed,

it became absolute and final, and, therefore, constitutes a

complete bar to all further proceedings in said cause.

**********

We are of opinion that the preliminary rule heretofore

issued should be made permanent.

It is so ordered. All concur.

DGl.\IENT

60

of our legi lation upon th ubj t of n n. uits and
arrests of judgments, as expr
in ·ection 42 5, Revi ed
Statutes 1899, whi ch, in ofar a i material, read as follows: "If any action shall have been comm n d within
the time respectively prescribed in thi hapter and th
plaintiff therein suffer a non uit, or, after a verdict for him,
the judgment be arrested, or, after a judgment for him,
the same be reversed on appeal or eTror uch plaintiff
may commence a new action from time to time, within one
year after such nonsuit suffered or such judgment arrested
or reversed.''
The only remaining matter to be determined in this connection is, was the motion in arrest sustained for an error
which might have .been •cured by a timely amendment before the trial was had in the circuit coart of the city
of St. Loui ~ The order sustaining the motion in arrest
pecifically sets out the reason for -the court's actions in
that regard namely, for the rea on that the ju.dgnient was
not responsi e to the issues. Clearly, this was not an error
which could ha' e been cured by an amendment before the
trial was had in the circuit court of the city of St. Louis,
·within the meaning of said se.ction 804 for the obvious
reason that the judgment could not in the 'ery nature of
things have been rendered until after the trial was had
rtherein. And since the order of the court sustaining the
'motion in arre t was unconditional unappealed from, and
the term at whi h it was entered having long ago elapsed,
it became ab olute and final, and therefore, constitutes a
complete bar to all further proceedings in said cau e.
* * * * * * * * * *
We are of opinion that the preliminary rule heretofore
i. ued should b made permanent.
It is so ordered. All concur.
1

lows: ''If any action shall have been commenced within

J
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CINCINNATI, INDIANAPOLIS, ST. LOUIS AND CHI-

CAGO EAILWAY COMPANY V. CASE.

Supreme Court of Indiana. 1889,

122 Indiana, 310,

CINCINNATI, INDIANAPOLIS, ST. LOUIS AND CHICAGO RAILWAY COMPANY V. CASE.

Coffey, J. This was an action by the appellee against

the appellant to recover damages for negligent delay in

Supreme Court of Indiana.

1889.

shipping appellee's cattle from the town of Fowler to the

city of Indianapolis.

Upon issues formed the cause was tried by a jury, who

returned a verdict for the appellee.

Appellant moved in arrest of judgment, which was over-

ruled, and an exception taken.

Appellant then filed its motion and reasons for a new

trial, which was overruled and exception reserved. Judg-

ment on verdict.

The first and second errors assigned here call in ques-

tion the sufficiency of the complaint, and the third questions

the propriety of the ruling of the circuit court in overrul-
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ing the motion for a new trial.

No objection to the ruling of the circuit court in over-

ruling the motion in arrest of judgment is urged in this

court. It is not even assigned here as error.

It is now claimed by the appellee that as the motion in

arrest of judgment preceded the motion for a new trial, the

right to move for a new trial was cut off, and that it can-

not, for that reason, bo considered. Such seems to be the

established practice in this state. * * *

It is claimed by the appellant that no good reason can be

given for the rule established by these numerous cases,

and that therefore, they should be overruled. But it must

not be forgotten that they establish a rule of practice

wliich has prevailed in this State for many years, well

understood by the profession. A rule so firmly established

and so well understood as this should not be disturbed, ex-

cept for some strong reason. The rule can work no hard-

ship, as a party may, after a motion for a new trial, move

in arrest of judgment and thus secure the benefit of both

122

Indiana, 310.

COFFEY, J . This was an action by the appellee against
the appellant to recover damages for negligent delay in
shipping appellee's cattle from the town of F owler t o the
city of I ndianapolis.
* * * * ~ • * • • *
Upon issues formed the cause was tried by a jury, who
returned a verdict for the appellee.
Appellant moved in arrest of judgment, which was overruled, and an exception taken.
Appellant then filed its motion and rea~ons for a new
trial, whi,ch was overruled and exception reserved. J udgrn n t on verdict.
The first and second errors assigned here call in question tbe ufficiency of tbe complaint, and the third questions
the propriety of the ruling of the circuit court in overruling the motion for a new trial.
* * * * * * * * * *
No objection to the ruling of the circuit court in overruli.nO' the motion in arrest of judgment is urged in this
rourt. It is not even a signed here as error.
It is now claimed by the appellee that as the motion in
arrest of judgment preceded the motion for a new trial, the
right to move for a new trial was cut off, and that it cannot, f r that r ason, be considered. Such s ems to be the
r. tahli . 11 <l prartic in this stat . * * •
It i. laimed by the app Hant that no good reason can be
giv n f l' the rule e tablished by these numerous cases,
nncl tliat th refor , they should b overrul d. But it must
not he f or,<Yott n that they e tabli h a rule of practice
"11ic·h 11 a. JT Yail din this State form ny y ar,, well
1rndur"t
cl by th prof ssion. A rule so firmly tabli hed
ancl . o w "]] uncl r. to d a this Rh uld n t b disturb d, ex<'PJ>t for som stron g r ason. Th rul
n work no hard·
.. hip cs n p rty may, , ft r a motio for an w trial, move
in arr . t of judgment and thus s cure the benefit of both

~
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motions. We know of no good reason why this long list of

cases should be overruled. We find no error in the record.

Judgment affirmed.^

c. 3]
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motion
We know of no good reason why this long list of
ca. es l ould be overruled. We find no error in the record.
Judgment affirmed. 1

1 ' ' This rule, however, extends only to cases where the party has knowledge

of the fact, at the time of moving in arrest of judgment; therefore, a new

trial was granted after such a motion, on affidavits of two of the jury, that

they drew lots for their verdict. (Pr. Reg. 409. Bui. Ni. Pri. .325, 6. Bed

quaere, whether such affidavits would now be received.) " 2 Tidd's Practice,

•913.

JEWELL V. BLANDFORD.

1 ''This rule, however, extends only to cases where the party has knowledge
of the fact, at the time of moving in arrest of judgment; therefore, a new
trial was granted after such a motion, on affidavits of two of the jury, that
they drew lots for their verdict.
(Pr. Reg. 409.
Bul. Ni. Pri. 325, 6.
Sed
quaere, whether such affidavits would now be received.) "
2 Tidd 's Practice,
*913.

Court of Appeals of Kentucky. 1838.

7 Dana, 472.

Opinion of the Court, by Chief Justice Robertson".

**********

First, did the previous motion in arrest of judgment pre-

clude Jewell from a right to ask a new trial? and, secondly,

was he entitled to a new trial?

First. Cases may, we know, be found in the British

JEWELL V. BLANDFORD.
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books, in which judges in England decided that a motion

for a new trial comes too late after an unsuccessful motion

Court of .Appeals of Kentucky.

1838.

to arrest the judgment ; and the only reason given for such

a practice seems to have been that assigned by Bayley,

justice; and that is because, as he said, by moving to

7 Dana, 472.

arrest the judgment, the party acknowledged that there

was no valid objection to the verdict. But that assump-

tion is, in our judgment, unreasonable, and the estoppel de-

duced from it seems to be equally so.

If it be true that a motion in arrest is an implied waiver

of a right to a new trial, should not a motion for a new

trial equally operate as an implied admission that there is

no cause for arresting the judgment? And considered as

an original question, is there, should there be, any such

implied admission or waiver in either case? We think not.

Indeed, in England this is a mere matter of practice only.

and arose in England, from the peculiar organization and

powers of its courts. There is no principle in it.

Our practice is different, and is, therefore, in our opinion,

Opinion of the Court, by CHIEF J us TICE RoBERTSON.
* * * * * * * * * *
First, did the previous motion in arrest of judgment pre-·
elude Jewell from a right to ask a new trial~ and, secondly,
wa he entitled to a new trial 1
First.
Cases may, we know, be found in the Briti 11
books, in which judges in England decided that a motion
for a new trial comes too late after an unsuccessful motion
to arrest the judgment; and the only rea on given for such
a practice seems to have been that assigned by Bayley,
ju ti. e; and that is because, as he said, by moving to
arrest the judgment, the party acknowledO'ed that there
was no valid objection to the verdict. But that assumption i , in our judgment, unreasonable and the estoppel de<luc d from it eems to be equally so.
If it be true that a motion in arrest is an implied waiver
of a ri.crht to a new trial, should not a motion for a new
trial equally operate a an imr lied admi ion that ther i
no au e f r arre tinO' the judgm nt And on idered a
an original que tion is th r , hould there e any uch
impli d adrni ion or waiver in either a e? We think not.
Inde d, in EnO'land thi i a ere matter of practice only.
and aro e in nO'la d from th p culiar organization an 1
power of it ourt . There i no principle in it.
Our practic is diff r nt, and i , ther fore in our opinion
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more consonant with justice and all the ends of the law.

We do not hesitate, therefore, to decide that the motion

for a new trial did not come too late in this case, and the

more especially as, by not objecting to it when made, the

plaintiff in the action waived the technical objection which

the British practice, if it had been adopted here, might

have authorized him then only to make.

TRIAL PRACTICE

more consonant with justice and all the ends of the law.
We do not hesitate, therefore, to decide that the motion
for a new trial did not come too late in this case, and the
more especially as, by not objecting to it when made, the
plaintiff in the action waived the technical objection which
the British practice, if it had been adopted here, might
have authorized him then only to make.

• • • * • • • • • •
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