CHAPTER XVI
APPLICATION OF ORDINARY RULES OF EVI
DENCE TO DISCOVERY EXAMINATIONS
PRIVILEGE

Every objection which would be tenable as of right at
the trial is tenable when the examination is held before
the trial. It is as well a futile as an unjust thing to
allow the discovery of evidence which can be excluded
at the trial on the ground that it is privileged. There is
no necessity to inquire into reasons behind the rules of
privilege, for the paramount policies have already been
decided in connection with the law of evidence generally.
The safer course is to rely on the decisions in the law of
evidence which have been developed over a much longer
period of time and which have withstood the scrutiny
of a more careful scholarship. The question to be asked
is, would a similar objection be tenable upon the actual
trial of the case ¥ Courts generally have applied such a
theory of decision in regard to objections which raise
questions of privilege.1
Three objections as of right, or grounds of privilege,
upon discovery examinations are generally recognized in
England, the United States and Ontario. These are :
(1) as being criminatory or penal ; ( 2 ) as being within
the doctrine of professional privilege ; (3 ) as bel Kelly v. Chicago & N. W. Ry. Co. ( 1884) 60 Wis. 480, 19 N. W. 521;
Warren v. Decoste (1929) 269 Mass. 415, 169 N. E. 505, 509; Lee v.
Blumer (1920) 189 Iowa 1145, 179 N. W. 625; Winneshiek County State
Bank v. District Court (1927) 203 Iowa 1277, 212 N. W. 391; Sloss
Sheffield Steel Co. v. Maryland Casualty Co. (1910) 167 Ala. 557, 52 So.
751 ; Watkins v. Cope (1913) 84 N. J. L. 143, 86 A. 545.
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ing injurious to the public interests.11 A comparison of
the rules given by Bray on Discovery . and Wigmore on
Evidence, respectively, indicates how closely the rules
applied to discovery parallel those which have a recog
nized standing in the law of evidence.8 Detailed cita
tions to decisions which apply these rules to discovery
examinations are purposely - omitted at this point. It
seems futile to clutter up the law of discovery with mat
ters which, if not more appropriate to the law of evi
dence, at least have been more thoroughly tested in that
branch of the law. Take for example the matter of privi
lege from self-incrimination. Is it reasonable to suppose·
that a privilege which has been accorded constitutional
sanction in most jurisdictions would differ greatly
whether applied to examinations before or at the trial Y 4
While a party can safely refuse to disclose privileged
matter regardless of the type of discovery procedure
which obtains, there are differences as to the practical
ease with which a party can protect his privilege in the
several jurisdictions. Lawyers in states in which the
pfficer in charg.Ie of the examination has no power to
compel answers, but in which it is necessary to resort to
the court, say that opposing lawyers instantly respect
objections of privilege. A party can protect himself, for
he knows that the examining lawyer dares not ask the
8 Bray, Discovery, 298-551 ; 7 Standard Encyclopedia of Pleading and
Practice, 560 ff. ; Canadian Encyclopedic Digest (Ontario Ed.) vol. 3,
p. 746 ff.
8 Compare Wigmore on Evidence, IV, 2250 ff. (as to privilege from
self-incrimination) ; Id. V, 2290 ff. (as to professional legal privilege) ;
40 Cyc. 2391 (as to matters injurious to public interests) ; with the mat
ter set forth in the last preceding citation.
4 Representative decisions are: F. Speidel Co. v. N. Barstow Co.,
(1916) 232 Fed. 617 ; Quirk v. Quirk (1919) 259 Fed. 597 ; French v.
Venneman (1860) 14 Ind. 282 ; Whicher v. Davis (1899) 70 N. t H. 237,
46 A. 458; Sloss-Sheffield Steel Co. v. Maryland Casualty Co. (1910) 167
Ala. 557, 52 So. 751 ; Plunkett v. Hamilton (1911) 136 Ga. 72, 70 S. E.
781 ; De Camp v. Archibald (1893) 50 0. S. 618, 35 N. E. 1056; Ex parte
Schoepf (1906) 74 0. S. 1, 77 N. E. 276; Volusia County Bank v. Bigelow
(1903) 45 Fla. 638, 33 So. 704; Knight v. Empire Land Company (1908)
55 Fla. 301, 45 So. 1025 ; Ex parte Mumford (1874) 57 Mo. 603.
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court to compel a disclosure of privileged matter. Law
yers in states in which the notary has power to punish
for contempt also respect objections of privilege as a gen
eral rule, but there have been occasional instances of
abuse under this type of procedure.
The New Jersey court, for a season, adhered to the
rule that a lawyer had no right to instruct his client to
refuse to answer a question at a discovery examination,
even though an answer to the question might incriminate
the client. Said Chief Justice Gummere to a lawyer who
had advised his client to refuse to answer certain ques
tions : "It does not concern you, as an attorney, one
iota whether the answer of your client to a question put
to him will incriminate him or whether it will not. The
fact that the answer may incriminate him does not make
the answer incompetent. If it will incriminate him he
may refuse to answer upon that ground ; but whether
he will refuse to answer on that ground is a matter for
him personally to determine, without advice from his
lawyer or from the court. It is a personal privilege,
which he may assert or waive, as he sees :fit.1 A ques
tion is not objectionable at all merely because the answer
will tend to incriminate ; and counsel has no business-I
mean legal business-to object for any such reason to a
·
question which is competent. Much less is there any
justification for his action in advising his client to re
fuse, to answer a question for such a reason. " 5 From
this and similar language in the Chief Justice 's opinion
the New Jersey lawyers got t!J.e idea that a lawyer was in
danger of contempt if he instructed his client to refuse
to answer any question however improper it might be.
Five years later the New Jersey Supreme Court held that
a party examined before trial could not be held in con
tempt for refusal to answer a question, unless the court
had ordered an answer, and that counsel who directed
5 Brown

& Seccomb

v.

Shafman (1923) 2 N. J. Misc. 13, 14.
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such a refusal to answer could not be held in contempt.6
The court said : ' ' Our view is that, when the party is not
examined before the judge him§elf, if he or his counsel
deem a question improper, then, as the commissioner or
master is not clothed with the judicial power of com
pelling an answer, the party may refuse for the time be
ing to answer, and the court or a judge is then to decide
on the propriety of the question. As a rule, reputable
counsel when in court, or even before. a commissioner, will
refrain from putting questions plainly incompetent, and
from advising their clients to refuse an answer to ques
tions unless they are plainly incompetent ; and cases in
which the parties reach an impasse on such an issue are
too few to be of importance. When they do occur, the
remedy is the extremely simple if somewhat inconvenient
one of the judge taking over the examination himself ;
and when this is done the trouble vanishes at once. But
normally the purposes of justice are subserved by an
appeal to the judge, who will pass on contested ques
tions and give the parties the benefit of his view of the
situation. " 7 '
RELEVAN CY
Objections that questions are irrelevant, if made at the
trial, are addressed to the sound discretion of the court.
.
While the same general rules as to relevancy control at
discovery examinations as at the trial, the practical appli
cation of these rules differs. Relevancy always pre
supposes a standard, i. e. relevant to what ? Moreover it
is equally clear that the standard must be a factual one,
for no question can be relevant to a pure question of
law. The standard is more certain by the time trial is
reached because the issues of the case · have been deter
mined. The basic rule that the interrogation must be
·

6 Baekel

'7 ld.

v.

286.

Linn (1928) 104 N. J. L. 243, 140 Atl. 285.
'
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relevant to some matter in dispute between the parties
applies to discovery examinations, but with this differ
ence arising from the necessity of the case, namely, the
matter in dispute is not likely to have been as accurately
determined as it would be at the trial. For this reason
some courts adopt the test thatdiscovery may be allowed
if it is material for the determination of any matter
in question about to come on for trial between
the parties to the action.8 Other courts say that the test
is not whether the matter inquired of will be competent
at the trial, but merely whether it may be.9 Still other
courts adopt a " reasonably relevant " test.10 Such rea- 1
soning has particular application when discovery before
pleading is allowed. The only available standard is the
more or less hypothetical case which the party seeking
discovery sets up in his affidavit.11
Where ordinary deposition, procedure is used for dis
covery purposes there is great liberality as far as rel
evancy is concerned for the reason that the statutes con
template that the witness should answer all questions
except those involving privilege, and that he should save
all objections until the trial. The question arises whether
a party or witness can safely refuse to answer a question
merely because it is irrelevant. The answer necessarily
is two-fold : The party · or witness can safely refuse to
answer if the notary in charge of the examination has no
power to punish for contempt. When the matter is taken
to the trial judge upon motion to compel an answer the
objection that the question is not relevant can be duly
presented. If the notary has no power to punish for
8 Free v. Western Union Tel. Co. (1907) 135 Iowa 69, 110 N. W. 143.
See also Bray, Discovery, 11.
9 Lyell v. Kennedy (1884) 50 L. T. 730 ; Boston & Maine R. R. v.
State (1910) 75 N. H. 513, 77 Atl. 997. Contra: Ex parte Schoepf
(1906) 74 0. S. 1, 77 N. E. 276.
10 Volusia County Bank v. Bigelow (1903) 45 Fla. 638, 33 So. 704.
11 Horlick's Malted Milk Co. v. Spiegel Co. (1913) 155 Wis. 201,
144 N. W. 272; Kelly v. Ry. Co. (1884) 60 Wis. 480, 19 N. W. 521.
·
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contempt the witness does not need to obtain permission
to refuse an answer to impertinent queries ; he may do
so as of course. If, however, tb,e officer has power to
punish but not to relieve from answering except upon
grounds of privilege, the witness runs some danger in
refusing to answer upon the mere ground of irrelevancy. 111
The Ohio Supreme Court has said : "If the witness
assumes to decide these questions for himself at the
time, unless the interrogatory involves a question of
privilege, he must do so at his peril. If he should be
right in his decision he would lose nothing ; if wrong, he
must suffer the consequences. ' ' 18 This is the general
theory adhered to by courts in states ,in which the officer
taking the deposition has power to punish for contempt.
A witness who is examined for discovery, just as a wit
ness whose testimony is taken for purposes of preserva
tion of evidence, should answer all questions except those
involving privilege. While there is a possibility of ob
taining relief from the penalty if the witness refuses to
answer question� which clearly are impertinent,l4 there
are, as a practical matter, virtually no limits as to rel
evancy under this type of procedure.15 One of the fac
tors which called forth the provision for special com
missioners to supervise the examinations in Missouri was
that insufficient protection was afforded a witness who
refused to answer upon the ground of irrelevancy.16
Statistics indicate how infrequently lawyers actually
object to questions during the course o:fa discovery exam
ination. The records of 100 examinations for discovery
were inspected in Wisconsin, 50 each in Milwaukee and
111 Of. Ex parte Woodworth (1893) 6 Ohio Dee. 19.
18 Re Rauh (1901) 65 0. S. 128, 61 N. E. 701.
14 Ex parte Krieger ( 1879) 7 Mo. App; 367 ; Tyson

v. Savings and
Loan Association (1900) 156 Mo. 588, 57 S. W. 740; Ex parte Livingston
(1882) 12 Mo. App. 80.
1li Ex· parte Mumford (1874)" 57 Mo. 603.
16 State ex rel. Wilson v. Barney (1916) 193 Mo. App. 326, 334, 18q
S. W� .23.
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Madison. In these 100 examinations there were 13487
. folios of questions and answers, and only 785 objections
to questions. This means that on the average only one
objection was offered during the taking of each seventeen
folios of the examination. Moreover no ruling was given
to the great majority of the objections which were noted.
A large portion of them evidently were raised merely as
warnings to opposing counsel. Similarly, in Ontario
only 83 out of 18437 questions which were asked during
the course of 76 examinations for discovery were ob
jected to. Less than ten per cent. of the objections were
sustained by the special examiner. Not a single objec
tion was registered in 50 out of the 76 examinations which
were inspected. In a will contest case, for instance,
where many objections might be expected, there was no
objection to any of the 804 questions which were pro
pounded. Similarly fraud, malpractice, and alimony ac
tions were among those in the list in which no objections
were registered. It is impossible to offer similar figures
for all states for the reason that it is not always neces
sary to note the objection. 17 But lawyers say that ob
jections are comparatively infrequent ; that for tactical
reasons, it is preferable to let irrelevant matters come in
rather than to object.
The only complaint . that harm is done by the dis
closure of impertinent matters. comes from lawyers in
jurisdictions where officers in charge of the examination
have power to punish for contempt. In other states law
yers take the position that, as long as they can prevent
the disclosure of harmful, irrelevant matter, they will
not worry about irrelevancy in the usual case. Conse
quently the conscious practice of many lawyers is to
entirely refrain from objecting, unless the questions re· late to privileged matter. They explain that little harm
is done by the disclosure of immaterial matter so long as
l't<Jf. N� Y. Rules of Civil Practice 122, for instance.

/
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it can be excluded from the jury 's consideration at the
trial. The chief cause of complaint arises when a notary
compels an answer which discloses matter the privacy
of which should be respected. This can only happen in
states in which the notary has power to punish for con
tempt.
Rules of evidence in regard to' relevancy are tacitly
rather than expressly applied at discovery hearings.
Objections usually are addressed to the examining law
yer. They serve as a word of warning that the question
ing has reached the limits of its proper scope. Often
times a question is argued informally among the lawyers
and an adjustment effected. The norm which the law
yers keep in mind is the general law of evidence, but
there is recognition that the standard should be liberally
applied in reference to discovery. Hence there is a prac
tical disregard of the more technical rules.
Jurisdictions which apply the New York rule that the
examination cannot extend to the ,issues of which the
adverse party has the affirmative under the pleading have
little trouble with the question of relevancy. It is taken
for granted that the questions must be relevant to the
issues of the case because they must first of all be rel
evant to the matters upon which the examination is
sought, which is only that portion of the issues as to
which the applicant has the burden of proo£.18 'fhis
feature is made doubly perspicuous in New York by the
fact that the general scope of the inquiry is settled be
fore the examination starts.
18 Hempel v. Heekseher (1928) 225 N. Y. B. 634; Sands v. Comerford
(1925) 207 N Y. B. 398. See also Miller & Pardee v. Sweet Mfg. Co.
(1924) 3 F. (2d) 198 ; Standard Oil Co. v. Univ. Oil Prod. Co. (1927)
21 F. (2d) 159.
..

