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or demand for another,_by virtue of which damages are re
covered by the party in whose favor a balance‘ shall be found.
Set-offs are allowed for the purpose of avoiding
multiplicity
enable parties who have mutual cross de
of actions,
and\to

mands, unconnected with each other, and arising upon con
tract, express or implied, which are liquidated or capable of
being ascertained by ‘calculation, and not resting in opinion
only, to have the whole adjudicated in one action}

._

it

_._.-._.-,_,_.*

5

2

215; Hunton v. Russell, 41 Mich., 316;
N. W., 38: Mitchell v. Wells, 54
Mich., 130; 19 N. W., 777.
But see,
781, providing that where it
C. L..
not used by way of set-oi! when it
might be. that no costs can be recov
ered ln an action upon it: see. also,
The Seventh
Day A. Puh. Assn. v.
Fisher, 95 Mlch., 274: 54 N. W., 759.
In an action by an administrator. de
fendant cannot set oll‘ a claim which
he has tailed to present
to the com
missioners on claims:
Quinn v. Mc

l

3

Mich., 285-8.
1—Ward v. Feliers,
The right of set-oi! at law is given
The common
and limited by statute.
law never recognized it. Unless a case
is positively embraced within the speci
ﬁcations of the statute, the remedy
is denied and the claim will remain
as though
to be separately enforced
Woods
there was no such statute:
Where a claim
v. Ayres. 39 Mich., 348.
may be
is a proper ubject ot set-oil.’
so used or it may be sued upon sepa
rately:
McEwen v. Bigelow, 40 Mich..
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is

required.-“To
§255. Notice under the general issue
entitle
defendant to
set-off he must give notice of the same,
specifying the nature of his claim, with reasonable certainty
at the time of joining issue on a question of fact upon the
merits of the cause.”
2
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§256. Must arise on judgment or contract.—“In the fol
defend
lowing cases, and under the following circumstances,
ant may set. off demands which he has against the plaintiff:
It must he (lt’lll2lll(.l arising upon judgincnt or upon con‘
tmct, express or implied, wlicthcr such contract be Written or
he founded upon
uiiwriticii, scaled or without seal; and
condition, the sum equit
bond or other instrument linving
ably due by virtue of its condition only, shall be set off;”3
immaterial
If the demand to he set oil‘ be _judginent,
was recovered, whether contract
upon what cause of action
jiulgineiit rendered before
or tort, or for costs nn»rciy.4
the subject of set-off as much as a judg
justice of the peace

under

.5

ll

3352 l'_' .\'. \\'..
liqiiidatcd
be
amount.

or

1T0.
\\'lli'Tl

some

claim is srihl to
some

speciﬁc

speciﬁc

data

A
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it
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of

iou.
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8

siibjoct

30-i.
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tho

statute which is not ll1'|lllil3i'F*(l.
[__'€'lil’l‘2'il
Mb-li., l-;'»'_': liol
Smith v, Warner.
land v. lien, 48 Mich. '._‘l.~1;12 .\'. \\',,
167; .\lni'¢*ll(iiit<o \'. li.'ll\'i'i‘, -is \ii<-h..
A

D Q->7-I
l
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I
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be

which such amount can be calculated
an ordinary mathematical process,
shall have been arrived at:
Smith V.
\\'nrncr. 14 Mich., 157.
'.2—(‘. l...
T77.
Where a plea is
{i(‘(‘ulll[)illlll‘(,l by u sworn statement
of
sot-oil
cannot be objected that there
is no notice of it:
Kinney v. Robison.
-7'-I -\ii<'h., 3-*9: IS N. W., 120.
no
live of set-oil‘ m:i_v be as broad as a
(lo:-larniion on the common
counts:
I-‘eruuson
v. Miiiikcn,
42 Mich., 441;
.\'. W., 185.
plea
puis darrcin
<-onfinimru-(" siipcrsodes
a previous plea
of iliv gt-norlll issue and notice of set
oiY:
Wliittonioro
v.
Stephens,
48
Mi:-h., 575%; 12 N. \V., S58.
The no
llI'i* of sot-oil‘ may be amended in the
ill§i'l'(‘il()ll of the cntlrti
Rawiings v.
l*‘ish<-r. llo .\iich.. 19; 67 N. W.. 977.
4‘. I...
776.
It does not neces
sarily follow lu'CllilS9 assumpsit might
lie upon a claim that
is proper
matter for set-oii:
Wood v. Ayres,
.".!‘i Mich., 345'».
-1- -llldw.
Treatise,
59;
Cow.
'i‘ro:it.. Qd cd.. 735'»; Barbour-'5 Law of
»\‘~-i-off. RR: and see, Sherman v. Bai
by

Benjamin

fl

97 Mich., 114; 56 N. W., 226;
v.
i~Jnri_v. 123 Mich., 93;
This is not true
W.,
973.
S1 N.
where there has never lit‘t‘l] nppoinii-(l
iioiiwood v.
on claims:
:1 commission
Miller, 112 Mich., t‘».'iT; Tl N. W., 506.
The object of the Finiutc is to save
('l‘H:~‘S
of liilgiiiiiill ill
{ho ox|)¢_~11;\‘(actions. and docs not exist in cases
not brinir
Wh€'i‘c the (lPfl'llll2lili could
an nciion at law to l‘l‘('H\'l_‘l' the (iv
to be set ofi', from the
mand sought
Gardiner v. i-‘araro. SH‘ .\ii<-h..
plaintiff:
71.’; ‘.2-i N. W.. i‘».'>.'>~'i'.
The purpose of
set-ol'i’ is, to sot up by woy of counter
claim. and to oi-rain allowance in one
causes
action for. such imlcpemle-iii
of ncilon as would be cnpnblc of being
the plain
sued upon (lll’i‘('il_\‘ nminst
tiil‘:
lironnan v. 'l‘ii'ir~ul‘i. -iii P\iich.,
391'; lit .\'. \\'.. Tfllii,
A rltllm cannot
Govern.

,

|,*
-

_

_

_

__

—€irIj_~-

Cu.

XIII.

or

s|.=:'r-oars AND

1\'0TlCE

rnsasor.

§257

is

a

a.

it,

ment of a court of record,“ unless it be a judgment rendered by
a justice in a suit commenced by attachment, in which the de
fendant was not personally served with the process, and did
not appear.“
If the defendant in execution escape, the judg
ment may be set off.’
The right of set-off, founded upon a bond, is not conﬁned to
cases where the _condition is for the payment of money only.
In an action of debt brought for the penalty of a bond condi
tioned for the performance of the award of arbitrators, one of
the breaches assigned was, that the defendant did not pay a
certain sum awarded to the plaintiff.
It was held that a set-off
was admissible.“ So, where the bond was conditioned for the
performance of a certain work within a certain time, and on
for the payment of weekly sum there
failiue to perform
after, until the work was ﬁnished. The work not being com
pleted within the stipulated time, a certain sum became for
feited, according to the provisions of the bond, which sum was
allowed to be a good set-oﬂ’.° So,
set-off may be made to an
of
for the payment of
action on bond, the
which
condition
'
annuity."
an

It
§257. Must be due defendant in his own right.-“2.
must be due to him in his own right, either as being the orig
inal ereditor or payee, or as being the assignee or owner of the
” 11
bond
Wend.,
v. Herrick,
defendant escape,
the
plaintlﬂ'
is
remitted to his former
rights. the imprisonment is no longer
a satisfaction:
lblrl.
It
defendant
is taken on execution
on s.
issued
judgment against him, this will bar a
set-oil.’ of the judgment so long as the
imprisonment
continues:
Bank
of
Beloit v. Beagle. 20 How., 331; Coop
Cow., 56.
er v. Bigaiow,
8—Burgess v. Tucker,
Johns., 105.
a

v.

Dyche,

2 2

9-Fletcher

'l‘erm.,

32.

265

a

10—(‘oiiins v. Collins,
Bur.. 820.
The sum due on
bond may be set oi!
against any demand recoverable under
or for which tn
the common counts,
will lie: Downer
debttntus
asnumpnit
v. Eggieston, 15 Wand, 51: Tuttle v.
Johns., 153.
Behee,
11—C. I...
778.
M1-Graw v. Petti
hone, 10 Mich., 537.
debt due to
A

Q

it

5

ll

a

the

1

6

a

it

it

5

8

7—McGuinty

240.

8

Cow., 126. But
v. Terry,
Justices judgment from which an
appeals has been taken. and which is
then pending and undetermined,
can
not bc used by way of set-oil’.
But
the appeal will not of itself he a bar
to
new action on the Judgment:
Willard v. Fox, 18 Johns., 497.
etc.,
6-—Peopie
v. The Judges.
Cow., 598.
This was on the ground
judgment was merely
that such
prime Incle, and not conclusive.
evi
dence of the debt.
judgment rendered
Where
on a
suit commenced by attachment is ot
tered as a set-01!,
will not be ai
lowed it
appear that property was
taken on the attachment,
and is then
in the custody of the oﬂicer, since the
presumption will be that the judg
ment was satisﬁed by the zoods taken:
Miller v. Starks, 13 Johns., 517.
5-—Ewen

a

\
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Therefore, in an action against a man for his own debt, he
cannot set off a demand due to him in right of his wife."
A debt due to the defendant as a surviving partner, or sur
viving joint creditor, may be set oﬁ against a demand on him
in his own right."
The defendant may set oif, not only a demand, which is a
proper matter of set-oif, originally due to him from the plain
tiff, but also any such demand, whether negotiable or not,
originally due from the plaintiﬁ to a third person, and by that
person assigned to the defendant."
It is not competent for a defendant to purchase a judgment
conditionally for the purpose of setting it off. He must be
come the absolute proprietor for that purpose." But it is not
necessary that the consideration of the assignment should
have been actually paid to render it a legal set-oﬂ".1°
The assignment may be by writing, without seal; and it
would seem that a verbal assignment is suﬁicient."

Must be demand for property sold, etc., or it must
liquidated.—“3. It must be a demand for real estate sold,
or for personal property sold, or for money paid, or services
done 7 or if it be not such a demand, the amount must be
§258.

be

capacity
person
in his individual
cannot be set oi! against a debt due
First N.
from him as a trustee:
Bank oi.’ Detroit v. E. T. Barnum, etc.,
58 .\iich., 124; 24 N. W., 543.
12—Buli., N. P., 179.
13—Newberry
Trowbridge,
v.
13
Mich., 275, 276.
But a joint debt
cannot be set oil! against a separate
demand,
nor a separate debt against
Barb. on Set-oﬂ,
56
a joint one:
Grant v. Royal Exch. Assur. Co., 5
Maui & S., 439: Detroit, H. & S. W.
Ry. Co. v. Smith. 50 Mich., 113: 15 N.
W.. 39; Keystone liifg. Co. v. For
syth, 115 Mich., 51: 72 N. W., 1109.
the
Unless it be so agreed between
parties:
Kinnerly
v.
2
Ilossack.
Taunt., 170. A debt from the plaintiff
may
as surviving debtor to defendant.
be set oi‘! against a debt due from the
defendant to the plaintiff in his own
right: French v. Andrade, 6 Term.,
a

tltt:

Tuttle v. Bebee. 8 Johns., 152;
Ford v. Stuart. 19
or a judgment:
Johns., 342: or an account against
him: Martin v. Williams, 17 Johns.,
330: which has been duly assigned to
But
the defendant in his own right.
there can be no set-oi! between claims
where
the debtor on one side is not
the creditor on the other side. nomi
nally or really:
Hendricks v. Toole,
29 Mich., 340.
The defendant must
be the real owner oi.’ the counter-claim
with the right to control it: McGraw
v. Pettlbone, 10 Mich., 537; Dunlap v.
J’. P. Donaldson Co., 74 Mich., 290:
41 N. W., 927.
15—Milier v. Gilman. 7 Cow., 469;
Satterlee v. Ten Eyck. 7 Ibid., 480. p

~"
582.

14—Edw. T1'eat.. 59:

set

oﬂ! a bond

executed

Thus. he may
by the plain

16—Everet v. Strong, 5 Hill, 163:
Everlt v. Strong. 7 Hill. 585.

17—Prescott
v.
Hull.
284; Ford v. Stuart, 19
Runyan v. Merserean. 11
Littleﬂeld v. Storey, 3 Ibld.,
son, v. Coies, 16 lMd., 51.

17

Johns...

Ibid., 3-12:
Ibid., 538;
425: Daw
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ascertained

§259
by

calcula

15

a

Under the ﬁrst clause of this subdivision,
demand to be set
off must be for real estate sold, or for personal property sold,
or for money paid, or services done. The demand under this
clause, in order to be set off, must be such for which an action

of

a

a

a

a

if

if

is,

is

indebitatius asaumpsit may be sustained at common law; and
such demand may be set oﬂ’, although the amount thereof
unliquidated or not ascertained by the parties, but depends
upon proof." Any other demand arising on contract may be
set oif,
the amount be liquidated, that
ascertained by the
agreement or settlement of the parties, or
the amount be
of
capable
being ascertained by calculation merely, as
bill
of exchange, or
promissory note for the payment of money,
or a written contract for
sum certain, though payable in
speciﬁc articles, or a written contract for speciﬁc articles, at
value or price stipulated in the contract.”

i
l

§259.
the time

Demand must be due.—“4.

of

of

the commencement

It

must have existed at

the suit, and must then have

belonged to the defendant;”"
5

A defendant may
of set-oil for moneys
previously paid’ by him to the plain
tii! for liquors. and which moneys,
according to the law then in force,
consideration:
paid
without
were
Webber
v. Howe,
36 Mich., 150:
Mich., 340.
Cow.
19—Edw. 'l‘reat., 2d ed.. 59;
'l‘reat., 2d ed., 736, 737: and see, Ve
iie v. Myers, 14 Johns., 165; Shephard
v. Little,
14 Johns., 210; Bowen v.
'
Bell, 20 lbid., 338.
Cow. Tr.,
20—Barb. Set-oil’, 78:
736. 737; Smith v. Warner, 1-4 Mich.,
156: and as to what are liquidated
1;
see, ante,
69, note
demands.
Smith v. Warner, 14 Mich., 157; Butts
139, 156, 157:
v. Collins. 13 Wend.,
Downer v. Eggieston. 15 Wend., 51
That the set-oif under the second
63.
liquidated de:
provision must be
Mich.,
mand:
See, Ward v. Feliers,
285; Smith v. Warner, 14 l\ilch., 152:
IMd., 16 i\ilch., 390; Mitchell v. Shu
A claim which is
ert. 18 Mich.. 444.
neither liquidated nor capable of be
but
ing ascertained by calculation,
776.

way

_*

1

3

--

a

-7‘-~

2

2

3

by

the amount of which would have to
conﬂicting
be determined
from the
is not a proper
opinion of witnesses.
subject of set-oi! unless
within the
description found in the ﬁrst clause
of this section:
Carter v. Jaseph. 48
Micb., 615; 12 N. W., 876.
Unilqui
sounding in tort can
dated damages
not be applied by way of set-oil: Bra
zee v. Bryant, 15 N. W., 49: 50 Mich.,
136.
Nor is set-oi‘! admissible iii an
action brought for the recovery of un
liquidated damages for the breach of a
agreement:
Holland v. _Rea,
special
48 Mich., 218: 12 N. W., 167; More
house v. Baker, 48 Mich., 330: 12 N.
W., 170; see, Howell v. Medier, 41
Mich., 641.
had and received
Money
iiail v. Kinner. 61
may he set-oil‘:
Mlch., 269; 28 N. W., 96. So
claim
Dustin v. Rndford, 57
for services:
Mich., 163; 23 N. W.. 715; so a
claim for money paid without con
sideration: Webber v. Howe. 36 Micb..
156; Bronson v. Herbert, 95 Mich.,
479; 55 N. W.. 359.
21--C. L., 776.
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the demand must be due at the time

of the suit,” and must at that time
of the defendant."
§

mencement

260.

CH.

Plaintiff's demand must
,

of

be the

XIII.

the com

property

be such as could be subject

date prior to the commencement
of suit. that is prima facie evidence
of an assignment before suit:
Bell
Barb., 210.
v. Davis,
if the demand
belonged
to all the defendants jointly
at the
time of commencement
of
suit, it is no objection to it as a set
oif that one of the defendants derived
his title by l!SSi,‘.,'l1lI1(*flt from his co
Bell v. Davis,
defendant:
Barb..
210.
To make a set-off available, it
must be due, and defendant's right to
sue for it must be complete
at the
time when plalntiﬂ“s action was com
menced.
Therefore. if any demand of
payment
was
before
de
necessary
fendant could sue on the claim offered
an a Bet-oil’. such demand
must have
been made before plaintii'f’s suit was
commenced,
otherwise the setmif can
Kingston
Bank v.
not be aliowed:
Dry
Gay, 19 Barb., 459: Bouten v.
Dock Co.,
E. D. Smith, 420.
debtor of an insolvent bank cannot,
the
after the insolvency and before
buy
up
appointment of a receiver,
claims and set them oif in 'sn action
by the receiver:
Stone v. Dodge, 96
Mich., 514; 56 N. W., 75.
24—(‘. L.,
776.
The statute per
only where the claim
mits set-offs
sued upon would itself be the proper
subject of a set-off: Smith v. Warner,
14 Mich., 156; Bradley v. Thompson
mith's Sons, 98 Mich., 455: 57 N.
W., 576.
Nothing can be set oif un
less it could he sued upon. and on the
any claim cominl: within
other hand,
the statute can be set-off if it could be
Wallace v. Finnigan, 14 Mich.,
sued:

A

8

8

bears

§

171.

25—Hepburn v. Hoag.
Cow.. 613.
Thus, where an action is brought for
6

7

a

&

4

IJ
IO

Nev.
v. Colman,
—Braithwaite
Strlcly
speaking.
Man.
654.
until
set-off
there is no right
of
suit is begun in which it may be
right
accrues with
The
pleaded.
of
action:
the commencement
the
Kinney v. Taylor, 62 Mich., 571: 29
A demand note is
N. W., 86, 512.
demand
as be
due at once without
tween the bank and its depositor and
Citizens’
a proper matter of set-off:
Savings Bank v. Vaughan, 115 Mich.,
156; 73 N. W., 143.
As to the rule
in equity where the cross demands
are a part of the same general trans
action, as between a bank and its de
positor who is also a borrower of the
see, Thompson v. Union Trust
bank.
Co., 130 Mich., 508; 90 N. W., 294,
The
and cases cited in the opinion.
holding here is that the deposits may
be set off against the notes of the de
positor held by the bank though not
due at time insolvency of bank oc
curs.
23—See, Smith V. Warner, 16 Mich.,
390, 398:
Jefferson County Bank v.
If a de
Chapman, 19 Johns., 322.
mand is purchased by defendant on
condition that it is to be his if allowed
set-oil‘, but otherwise not, there
as
is no such change of title as to render
it available as a set-off: Miller v. Gil
Cow., 469: Smith v. Warner.
man.
Where the defendant
16 Mich., 398.
offers to set-oil’ a demand that has
to him, he must prove
been assigned
affirmatively that it was assigned be
Heidenheimer
fore suit commenced:
v. Wilson. 31 Barb., 636; see, Jeffer
Chapman,
19
v.
son County Bank
.'iohns., 322.
But it seems that where
writing,
and
the assignment is in

4

5.

It can be allov» ed only in actions founded on
demands which could themselves be the subject of set-oif
according to 1aw;”2‘*
A demand for uncertain or unliquidated damages cannot be
set oﬁ’ and by this subdivision, in an action for the recovery of
such a demand, no set-oﬁ of any demand can be made.“
of set-oif.-

at
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If

several defendants, demand must be due to ai1.—
“6. If there be several defendants, the demand set oif must
be due to all of them jointly, unless the defendant shall prove
an agreement of the plaintiff or plaintiifs that the demand
proposed to be set oif should apply as payment upon his or
§261.

their claim;”2°
might be set oif would be
within this section.” When the plaintiff owes a debt to several
persons jointly, one of whom owes him, the latter may acquire
the right of set-off against the plaintiff by taking an assign
ment to himself alone, of the debt due from the plaintiﬂ’, before
the commencement of p1aintiiT’s suit."

An agreement that such

a demand

the recovery of uniiquidated damages
for the breach of a special contract,
as for a breach of warranty in the
sale of goods, no set-off is allowable:
The
Wend., 584.
\\'ilmot v. iiurd,
right of set-oil‘ does not depend on the
form of piaintii!’s action, provided it
is in form ea contmctu but on the
upon.
sued
nature of the demand
might
Therefore,
where the plaintiff
recover under the common counts. he
cannot. by declaring specially, deprive
the defendant of his right of set-oil’:
15 Wend.. 58:
Downer v. Etzgleston,
Burgess v. Tucker,
5
Johns.. 105;
Nor
Smith v. Warner, 16 Mich.. 396.
it seems can a plaintiff deprive a de
fendant of the right of set-oil‘ by
bringing
his action in tort, as in
trovcr for money not returned after
Pierce v. Underwood, 103
demand:
But see.
5iich.. 62; 61 N. W.. 344.
.\iich., 204:
108
Pinch
v.
Willard.
66 N. W., 42. where. in a replevin
action. the gencrni doctrine is stated
the
of
that "set-off is a creature
au
statute. and it has never been
thorized
in
actions of tort."
And
a
in a special count upon
where.
breach of contract. the plaintiff claims
uniiquidated damages. and in the same
counts
declaration adds the common
upon demands which might themsr-im--4
be the subject of set-oﬂ. the defenrlnnt
may avail himself of a set-oi! to those
demands declared upon in the common
counts.
And where the plaintiff. by
s special count. joins, an unfounded
damn;-ze.<_ in
claim for uniiquidated
the same suit with other claims that

ll

*

.
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are the subject of set-oil. the legal
inference is, that the pialntii.'f's action
is founded, not on the baseless demand
that was asserted, but rather upon the
others that were not only asserted.
but proved:
Smith v. Warner,
16
Mich., 390.
26—C. L., 5 776.
Joint defendants
can set-oﬂ only such demands as are
of them:
Robbins
due to all
v.
Brooks. 42 Mlch., 62; 8 N. W., 256;
v.
Van
MiddIes
Van Middiesworth
worth, 32 1\Iich., 183.
And so with
Sager v. Tupper. 38 Mich..
partners:
258; Randall v. Baird, 66 Mich., 312:
33 N. W., 506; Kinney v. Robison. 52
Mich., 380: 18 N. W., 120.
A joint
and scvernl note may be set-off against
a claim by one of the makers:
Fer
441; 4
guson
v. Miiiikin, 42 Mic-h..
N. W., 185. See. post, Q 262. note 30.
v. iiossack, 2 'I‘aunt.,
2?—Kinnersiy
170.
17 Johns.,
28—.\iartin
v. Williams,
330; sec, Wolf v. Washburn, 6 Cow.,
A
261: Bell v. Davis. 8 Barh.. 210.
debt due to one of two joint makers
of a note, cannot be set-oﬂ against
the note:
Mott v. Burnett, 2 E. D.
And in an action by an
Smith. 50.
individual azainst a ﬁrm. a debt due
from the plaintiif to one of the firm
cannot be set-oﬂ against the plain
tiff's debt which is due from the mem
Pinckney v. Kuyier,
bers of the ﬁrm:
4 E’. D. Rmlth, 469: Warner v. Bar
ker. 3 Wend., 400. Nor can a debt due
to the defendant Jointly with another
be set-oif. for a joint debt cannot be
set-oi! against
an
individual
one

;~
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It must be a
§262. Against whom must be due.—“7.
demand existing against the plaintiff in the action, unless the
suit be brought in the name of a plaintiff who has no real
interest in the contract upon which the suit is foimded; in
which case, no set-oif of a demand against the plaintiff shall
be allowed, unless as hereinafter speciﬁed;” 2°
In general,

a debt owing by one of several partners cannot
against a partnership demand.”
But it seems that
demands against individual partners may be set off against
demands of the ﬁrm, if the course of dealing of the ﬁrm, in
receiving such demands in payment, is uniform and so noto
rious, that persons dealing with the ﬁrm must be supposed to
have had reference to it in their transactions with them.“
A debt due to a defendant, as a surviving partner, may be
set off against a demand on him by the plaintiff in his own
be set oﬂ'

right."

So, a debt due from one who was the only apparent
trader may be set off in an action by himself and partners.”

§263. In case of assignment of claims other than nego
tiable instruments.-—“8. If the action be founded upon con
tract (othcr than a negotiable promissory note or bill of ex
change) which has been assigned by the plaintiff, a demand
existing against such plaintiff, or any assignee of such con
tract, at the time of theassignment thereof, and belonging to
the defendant in good faith before notice of such assignment,
Campbell v. Grant, 2 Hilt., 291: Wolf
v. Jasspon, 126 Mich., 11; 85 N. W.,
260; Rumney v. Detroit 8: M. C. Co.,
The
129 Mich., 644: 89 N. W.. 573.
general rule is, that to authorize a
set-off the debts must be mutual and
in
due to and from the same persons
Dudley v. Gris
the same capacity:
wold. 2 Blackf., 2-1; and see, Ladue
v. Hart,
4 Wend., 583;
Wasson v.
Gould, 3 Binckf., 18.
20—C. L., § 776.
30——Ladue v. Hart, 4 Wend.,
583:
see, Beebe v. Bull, 12 Wend., 604. Nor s
partnership debt against an individual

ngainst all the partners jointly: Sager
258,
A
v. Tupper, 38 Mich.,
265.
claim against only one
of
several
plaintiffs cannot be set of! against a
demand sued on by all . Flﬂeld v. Ed
wards, 39 Mich., 264.
A joint in
debtedness
cannot be set oil’ in a suit
brought by only one nf the debtors:
Detroit Ii. & S. W. Ry. (‘o. v. Smith,
50 Mich., 112: 15 N. W., 39.
Ensworth,
81—Everingham
v.
7

debt due to one of the members of the
ﬂrm, although the notes and accounts of
the iirm have been transferred to such
partner, and he has undertaken to pay

’

the ﬁrm debts:
Sears v. Patrick, 23
\'»'t~nd.,528. A demand due to one part
be set-off against a claim
lief‘ cannot

Wend.,

226.

32—Slipper v. Stidstnne. 5 Term. R..
493.
And conversely, a debt due from
the piaintiﬂ as surviving partner. may
be set off against a debt due from the
plalntilf to the defendant in his own
right: French v. Androde, 6 Term.
R.. 52: Meader v. Scott, 4 Vt., 26.
3.‘-l—Stracey
v. Deey.
7 Term. IL,
361: Lord v. Baldwin, 6 I"icl-1., 348.
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to the amount of the plaintiff's

be such as might have been set

tiff or such

assignee

debt,

if

the

against such plain

while the contract belonged

to

him;”

34

The section authorizes a defendant in an action foimded
upon a contract other than negotiable paper, which has been
assigned to a third person, to set oif a demand belonging to
him in good faith, before notice of the assignment; but it must
be a demand which was in ea:istencc against the plaintiﬂ at the
A debt accruing subsequently is
time he made the assigmrwnt.
impliedly excluded; the legislature undoubtedly believing, in
such case, that the equity of the assignee was the strongest,
The distinction
even in the absence of notice to the defendant.
is new, and the reason for it not obvious, where the defendant
has purchased the demand with the view to apply it in satis
faction of a demand held against him; the time when it
accrued does not seem at all important in balancing the equities
The fault lies rather with the assigncc, in not
of the parties.
giving previous notice of the assignment, thereby leaving the
defendant to believe the plaintiff to be still the owner of the
demand. The language of the statute, however, is explicit,
and the rule imperative upon the courts.

l

i
l
l
V

34-C. L.. I 776. An assigned dc
mand cannot be off-set by a demand
not yet due at the time of the assign
ment:
Kuil v. Thompson. 38 Mlch.,
685.
\\'here a debtor contracts with
his creditor to perform certain labor,
and before entering upon the work, as
signs the contract to persons who have
guaranteed
the cred
its performance,
itor cannot set on‘, in a suit by the
against
assignces.
his demand
the
was
debtor due when the assignment
assigned
the
made.
This because
claim while owned by the asslgnor
was itself not the subject of set-oil’,
not being due.
See. 5 776, subdivision

l

l

I

i

5;

Thompson
Smith's
Bradley
v.
Sons. 98 Mlch., 449; 57 N. W., 576.
in an action on an account by one
holding a naked
assignment
of it,
existing against the assignor
charges
at the time of the assignment
are
to
the
available to the defendant
amount of the debt assigned only, and
judgment agninst the plaintiff for the
Pabst Brew
excess is unauthorized:

ing (‘o. v. Lueders,
107 Mlch., 41; 64
N. W., 872.
Where
the plaintiff has purchased
a claim which was due at the time of
and assignment
the purchase
thereof
to him, and brings suit thereon.
the
defendant may set oil’ any claim which
is a proper
subject
of set-off under
the statute.
which he ‘held against
the original creditor at the time of
the assignment
to plaintiif, and also
against the original cred
an_v~cialm
pur
itor which the defendant
had
chased and became the owner of, in
good faith. before he had notice
of
the assignment
to plaintiff:
and the
defendant
may do this even though
he purchased
such claim against the
original creditor after the assignment
to plaintiff, provided the defendant pur
chased
in good faith,-and without
notice of the assignment
to the plain

The statute makes the demands
till’.
a proper
set-off if they belonged
to
in good faith before no
the defendant
tice of the assignment.
And it is no

27 1

l

l
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of a note not negotiable, made to the
would preclude him from setting oﬁ
demand against the payee, which arose before the giving of
the note, for
to be presumed from his giving the note, and
his promise to pay
that such set-off had been paid or satis
ﬁed, especially in the absence of all explanation.‘
Where suit
brought on a demand by the assignee of the
larger demand
original creditor, and the defendant has
of character to entitle
to be
against the assignor, which
set off against the demand sued on, such set-oif can only be
made to the amount of the plaintiff's debt, but no judgment
for a balance canbe rendered against the plaintiif. The jus
tice in such a case may render judgment generally for the
defendant for the costs of his defense; but what remedy the
defendant has under such circumstances to recover the balance
due to him over the plaintiif’s claim,
not very apparent.
None
provided by statute.’

a

it,

a maker

to pay

it

is

is

a

is

a

is

it,

is

of it

it

assignee

a

a

it

§264. In case of assignment of negotiable instruments.
“9. If the action be upon a negotiable promissory note or
bill of exchange which has been assigned to the plaintiif after
became due,
set-off to the amount of the plaintiif’s debt
demand existing against any person or
may be made of

if,

a

a

is

a

it

3

it

if

persons who shall have assigned or transferred such note or
bill after
became due,
the amount be such as might have
been set off against the assignor while the note or bill belonged
>
to him.”
note be transferred after
becomes due, the maker
Though
not entitled to set oﬂ’
demand against the payee,
at the
time of the transfer, the payee has other demands against the
maker to an amount sufficient to exhaust the demands sought
demand
to be set oil‘!
Where the maker of two notes has
pur
that
the
defendant
the demands
for the purpose
of using them as a set-off, and at
great discount, or for
mere nominal
sum.
All that the statute requires is,

off

chased

debtor

shnil be actually.
the demands
and
not merely colorably. owned by
the defendant.
The amount paid for
them is immaterial:
Smith v. Warner.
16 Mich., 390, 397, 398; and see. C‘. Ii..
10054.
judgment
An assignee of
takes it subject to any matters of set

1—Gould v. Chase, 16 Johns.. 226.
Denio,
344.
2—Kost v. Cathern,
See, Pabst Brewing
Lueders.
Co. v.
107 Mich., 41; 64 N, W., 872.

a

Q

3

that

existing in favor of the judgment
against the assignor up to such
time as such debtor has notice of the
assignment:
Finn
v.
36
Corbitt.
Mich., 318.

3-c.

L.,

4-Collins

5

a

a

objection

fro.
v.

Alien,

12 Wend,

356.

272

—€I‘-Q

CH.

XIII.

or

S171‘-OFFS

AND NOTICE rnnaaor.

§265

against the payee suﬁicient to extinguish one of them, and the
of them after its maturity, the other being
sufficient to meet the demand of the maker, and subsequently
the second note
transferred also after its maturity, the hold
cr of the note ﬁrst transferred would be entitled to recover the
whole amoimt of it; as the one to whom the ﬁrst note was
transferred would have the greater equity.“
\Vhere a note
transferred bona ﬁde for
valuable consider
becomes due, no set-oﬂ’ can be allowed of de
ation before
mands against any but the plaintiff.
Such
case
not within
the statute.“ Where the plaintiff buys
negotiable note after
becomes due, he should give immediate notice of the transfer
to the maker, as the maker would be entitled to set off any
demands he might acquire thereafter against the payee with
out notice of the transfer.’
is

it

a

a

it

a.

is

is

payee transfers one

i
i
i

is

a

l

a

it

ill-it

'18

273

2

a

8—C. L.,
776.
9—Savage v. Davis,

Wend.,

no
N

2

Hill, 140.
assignee
is said that
general
for the beneﬁt of creditors is not such
homz ﬂdc purchaser as to be entitled

nolds.

ii

7

5‘

5

E

to refuse a just-set-oﬁ; he is regarded
as the representative of the assignor,
and any demand available as
set-oi!
against the assignor before
assign
ment. will be equally available against
his assignee:
Mans v. Goodman.
Fiiit., 175: and see. Griiﬂn v. Mar
quardt,
F}. D. Smith, 28; also, Berry
Bosw., 627.
v. Brett.
3

a

5—Coiiins v. Alien, 12 Wend., 356.
6—-Smith v. Van Loan, 16 Wend..
659.
But where
person
purchased
a note after maturity, he takes it sub
ject to any set-oi! which the maker
held against the original payee: Ibid.
7-2 Cow. Treat.. 2d ed.. 742: but
Rey
Co. v.
see. contra, Manhattan

6

i
i

9°

“A

a

is is

is

a

is

if

is

l.

is

i

a

a

if

§265. In case of trust relations.-—“10. If the plaintiff be
trustee for any other, or
the suit be in the name of
plaintiff who has no real interest in the contract upon which
founded, so much of a demand existing against
the suit
those whom the plaintiff represents, or for whose beneﬁt the
brought, may be set off as will satisfy the plaintiff's
action
debt,
the same might have been set oif in action brought by
those beneﬁcially interested;”3
note
transferred for the purpose of depriving the
Where
defendant of his set-off, the case would come within the above
to be deemed, so far as the equit
The plaintiff
provision.
trustee;
of
concerned,
of
maker
the note
the
able defense
void, on the ground of
as to him the transfer or indorsement
to be deemed the property of the payee.”
fraud, and the note
In an action on such note, the maker would be bound to

i

\
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prove the fraudulent transfer, or he will not be allowed to
prove his set-oﬁ. The same rule would apply when the note
is transferred after it becomes due.1°
§266. In case of actions against principal and surety.
“11. In actions upon a note or other contract against several
defendants, any one of whom is principal, and the others
sureties therein, any claim upon contract in favor of the
principal defendant, and against the plaintiff, or any former
holder of the note or other contract, may be allowed as a set
oﬁ by the principal or any other defendant/’"

Judgment in cases of set-oﬂ'.-“If the amount of set
§ 267.
off duly established be equal to the plaintiff ’s debt, judgment
shall be entered for the defendant, with costs; if it be less
than the plaintiﬂ:"s debt, the plaintiff shall have judgment for
the residue only, with costs; if it be more than the plaintiff ’s
debt, and the balance found due to the defendant from the
plaintiff in the action be three hundred dollars or under, judg
ment shall be rendered for the defendant for the amount there
of, with costs; and execution shall be awarded as upon a
judgment in a suit brought by him ; b11t no such judgment shall
be rendered against the plaintiﬂf when the contract which is the
subject of suit shall have been assigned before the commence
ment of such suit, nor for any balance due from any other
person than the plaintiff in the action.”1'*‘
It is not necessary, to entitle a defendant to a judgment for
the amount of his set-off proved on the trial, that there should
be something proved and allowed to the plaintiff."
“If the balance found due to the defendant exceed three
10—l"Iendrlcks

v.

Judah,

1

.iohns..

319.

See, Locke v.
11~C. L.. i 776.
Smith. 10 Johns., 250; Newell v. Sal
mons, 22 Barb., 647.
A joint and sev
eral note may he set-off against the
claim of one of the makers: Fergu
son v. Millikin. 42 Mich., 441; 4 N.
W., 185: see. Detroit, H. & S. W. Ry.
('0. v. Smith, 50 Mlch., 113; 15 N.
W., 39,
12-(‘. L., 5 778. Merchants’ Bank
v. Schulenberg.
54 Mich., 51; 10 N.
W., 741.
A cross action has always
law
been allowed both
at common

and under the statute .n cases where
recoupment
may be proper; and where
and
the defendant refuses to recoup
brings his action, he may do so and
will be allowed his costs if he pre

vails’: Mimnaugh v. Partlin, 67 Mich..
391; 34 N, W.. 717. But if defendant
fails to set-off a claim when he has
an opportunity, he will not thereafter
be allowed costs in suits to recover
Ibdd.
the same:
13-Greenieaf v. Low, 4 Denio. 168.
But it the plaintiff does not appear
at the trial and proceed with it. the
judgment of
a
justice must render

274

"'__'_

_

,_

;____

_i§

0
I

XIII.

CH.

or

SET-OFFS AND NOTICE THEREOF.

§268

dollars, the justice shall set oif so much of the de
fendant's demand against the plaintiif’s debt as shall be suﬁi
cient to satisfy
requested to do so by the defendant, and
shall render judgment for the defendant for his costs; but
the defendant shall not require such set-off, the justice shall
render judgment of discontinuance against the plaintiff, with

if

it,

if

hundred

costs to the defendant; and the defendant may thereafter sue
for and recover his demand in any court having cognizance

thereof.”

1‘

Judgment in case of set-oﬂ against executor,
“Whencver a set-off
established in
suit brought by

etc.

a

is

§268.

execu

'

tors or administrators, and the defendant shall be entitled to
judgment, such judgment shall be rendered against‘the plain
tiifs in their representative character, and shall be evidence of
debt established to be'paid in the course of administration,
but no execution shall issue thereon.” "’
a

demand, eﬂ'ect of._“If defend
Neglect to set oﬂ‘
§269.
ant neglect to set off any demand which, according to the
preceding provisions, might have been allowed to him on the
trial of the cause, he shall be forever thereafter precluded
from recovering costs in any action brought to recover such
demand, or any part thereof, which might have been set off;

if

and
the demand which might have been set oif consisted of
a negotiable promissory note or bill of exchange, no person
who shall derive title thereto, after the amount thereof might
have been set oif as aforesaid, shall recover costs in any action

thereon.”"

a

Q

275

n

6

168.

16—C. L.,
781.
Iluntoon v. Rus
41 Mich., 316;
N. W.. 38.
withold his
defendant may. however.
claim of set-off to be litigated in an
other suit:
.\icEwen v. Bigeiow, 40
Mich., 215,
But
tender of the dif
sell,

A

Q

On an appeal
779.
1-i—C. L.,
from a judgment rendered under this
section. the circuit court can render
no other or different judgment than
could have been rendered by the jus
tice: Cross v. Eaton, 48 Mich.. 184:
12 N. W., 35; iiiimnaugh v. Partiin,
87 .\iich.. 391: 34 N. W., 717.
case
7!-10. In such
15—(‘. L.,
the defendant cannot set oi! a note of
the deceased purchased by the defen
dant after the death of the deceased:

2

273.

Root v. Taylor, 20 Johns., 137.
An
executor can maintain a suit in his
own name, or ns executor upon a note
given to him as executor,
for
debt
due to the tcstator at the time of his de
But if the executor bring an
ceuse.
action in his own name. the defendant
cannot set-off a demand which existed
against the testator at the time of his
d€‘('Pt'tiI02 Merritt v. Seaman,
N. Y.,

a

favor of
would in
Green v.
see. post,

Q

|

a

non-suit, and a Judgment in
the defendant, for n set-oi!
case be erroneous:
such
Angeli, 13 Johns., 469.
But

or saw-orrs
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Notice of set-oﬂ', when may be give-n.—Notice of set
off must be given at the time of joining issue, and it cannot be
given afterwards."
It can be given only when the plea in
volves “a question of fact upon the merits of the canse;” not
where there is a demurrer or a plea in 8.b3.t€lIl€I1lZ.18
§ 270.

§271.

Form and substance of the notice.—Unless objected
will answer. Where the de

to, a notice in almost any form

fendant stated that he pleaded the general issue, and gave
notice of set-oﬁ', and claimed a balance of ﬁfty dollars, it was
held sufﬁcicnt, unless the plaintiff objected to its form, and
required av speciﬁcation of the nature of the defendant’s claim,
and that the plaintiff could not on the trial object to evidence
of the set-off, on account of the defective notice."
'

If the notice is defective for Want of certainty, the plaintiff,
at the time, must objecti on that account, or require a speciﬁca
tion of the set-off.”
The notice need not claim a balance in favor of the defend
ant." The defendant is not bound to be as formal as in a bill
of particulars, but he may be required to specify the nature of
his claim with reasonable certainty; it must be so speciﬁc that
the plaintiff shall not be surprised upon the trial by any de
mand not embraced in the notice." It is enough if a claim
offered in evidence on the trial as a set-oﬁi, is included within
the notice of set-off given at the joining of issue?“ See bill of
particulars, post, Chapter XVI.
ference

between

the

dei'endant’s

717.

17—Waring v. Lockwood. 10 Johns..
108: Seiiick v. Fox. 12 Ibtd., 205:
see, ante, 5 255.
No formal notice
ot set-on’ is required in cases heard
before commissioners on claims in pro
bate proceeding
or on appeal from
by the
their decision unless ordered
Westra v. Estate of Westra,
court:
101 .\[ich., 526: 60 N. W., 55.
post, “Amending pleas," 5
1S—See,
577.

19—Civil

v, Wright,

13 Wend.,

20—Bell

set

oi! and the plaintiff's claim will bar
the latter of costs subsequent
to the
Smith v. Curtiss, 38 Mich.,
tender:
393: Morehouse v. Baker. 48 l\Iich.,
338-9: 12 N. W., 170; Mimnauzh v.
Pnrtiin. 67 2\iich., 391, 393; 34 N. W..

403.

v.

see, Wiggins
21—~People
Cow.,
21.

Davis, 8 Barb., 210;
v. C‘-ans, 3 Sandi. 38.
v. The Judges, etc., 4

22—lIar1-ington v. Ensign, 11 Wend.,
554.
A
23—Bell v. Davis, 8 Barb., 210.
notice of set-oi! as broad as the com
mon money counts in assumpsit will.
if no hill of particulars is called for,
cover anything that could be proved
Fer
as a demand under such counts:
guson v. Millikin. 42 Mich.. 441; 4 N.
W.. 185. A defense of set-oi‘! must be
clearly proved
before
it can be al
lowed.
It should be substantiated by
the same evidence
that'would be re
quired were the defendant suing on
the demand as plaintlﬂ in the action:
Prentiss v. Sprsgue, 1 Hilt., 428.
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§272. Eﬁect of plea puis darrein continuance.—A plea‘ puis
darrein continuance supersedes a previous plea of the general
issue with notice of set-off and places the issue entirely on
the new plea.“
§273. Discontinuance not allowed where set-oﬁ' pleaded.
By statute it is provided “That in any action hereafter com
menced in this state when the defendant has given notice of
set-oﬁ, the plaintiﬁ‘ shall not be allowed to discontinue his
suit, or submit to a nonsuit without the consent of the defend
ant.“ This statute does not prevent the plaintiff from with
drawing certain items of his claim from the consideration of
the court. The statute gives defendant the right to an adjudi
cation upon his claim pleaded in- set-off, regardless of whether
or not the plaintiﬁ asks an adjudication upon his claim, or
I
any part of it?“
§274. Claims sounding in tort not to be set-off.-Matters
of tort are not properly subjects of set-0ii;27 but if not
objected to, and are actually set off, they can never be ques
tioned again." The consequences would be the same if the
claim was for unliquidated damages.
If a party introduce
an improper set-oif, and goes into an investigation with a
view to make it available, and it passes and is submitted to
the justice or jury, it cannot be heard again." Where a judg
ment is insisted on as a set-off, and submitted to and passed
upon by a jury, whether the same be allowed or not, the judg
ment is extinguished.“
24—Whittemore
v.
Mich., 573: 12 N. W,
L., 5 10081.
25-—C.

Stephens,
858.

This

48

statute

following the
was enacted immediately
in Merchants‘ Bank v. Schn
decision
elenberg,
54 Mich., 49; 19 N. W.,
741.
26-—Buch v. Jones, 94 Mk-h.. 223:
v. Hawk
53 N. W., 1051: Lechmere
ins. 2 Esp., 626; Downer v. Eggieston,
cannot
be
Aan there
15 Wend., 51.
any splitting of a cause of action,
see ante,
55 187 and 221, note 48.

if a party brings an action for only
a part ot his demand, and recovers
subse
judgment thereon, he cannot
quently set-off the residue in an action
So,

against him by the opposite party:
Miller v. Coventry. 1 Wendi, 487.
27—Dean v. Alien, 8 Johns., 390;
Moore v.- Davis, 11 Johns, 144.
28—Wiison v. Lurmouth, 3 Johns.,
433; M‘Lain v. Hagarin. 13 .Tohns.,
184.
And therefore, in an action for
tort, a demand arising on contract
cannot be set-oif, although such de
mand would be a valid set-oi! if of
fered in an action on contract where
a set-oi!
was allowable:
Moore V.
Davis, 11 Johns., 144; Dygert v. Cop
perstoli, 13 Johns., 210.
29-—Wiider

v. Case, 16 Wend., 583.
v. Herrick. 5 Wend.,

30—McGuinty
240.
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v. Wilcox,

106 Mich., 51

a

64 N. W., 485.

==*

31—Bush

U1

is

is

§

§

is

275. When demand pleaded as set-oﬁ‘
barred by statute
of limita.tions.—Under C. L.,
9746,
debt alleged by way
of set-oﬁ'
not barred by the statute of limitations unless the
statutory period had elapsed before the accruing of the claim
brought.“
upon which suit
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