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not, in this particular, be distinguished
from
the present, by acceptance, the devisee be
comes absolutely bound for the legacies, and
Supreme Court of Pennsylvania.
June 9, 1847.
cannot set up any condition precedent to it.
for the law makes none. He who accepts a
Appeal from the orphans’ court of Cumber
beneﬁt under a will, must conform to all its
land.
provisions, and renounce every right incon
The petition (or bill) stated that John
sistent with them.
To the same effect is the
lloover devised a tract of land to his son
doctrine of our own case of Zobach’s Case.
yielding
paying
of
and
out
the same
David.
6 Watts, 167, which, in its leading features,
$7,250. in instalments
of $700; the ﬁrst pay
The tes
is also very similar to the present.
able in six months after testator’s decease.
tator, said Mr. Justice Kennedy, in deliver
eighteen
thereafter,
second
in
months
the
ing the opinion of the court, not only intend
and the remaining instalments yearly.
Out
ed to charge the land,
but to make it a
of the ﬁrst instalment a legacy of $500 was
‘personal charge on the devisee, and he he
given to the petitioner.
por
Oi.I the residue.
came personally liable on taking possession
tions were given to the testator’s other chil
under the will.
These distinct liabilities are
dren, and the amount undisposed of, with
illustrated by the consideration that the es
the residue of the estate, was given equally
tate given to David may be treated as an
among all the children.
The petition then
estate on condition.
In a will, no precise
averred the acceptance of the land devised,
form of words is necessary to create a con~
prayed an order of sale, etc.
Any expressions denoting such an
dition.
The answer of the devisee admitted the
intention will have that effect.
Thus a de
will, of which he and another were execu
vise to A., "he paying," or “he to pay £500
tors, and averred a settlement of an admin
in one year after my decease." would, it is
istration account, by which it appeared he
said, he a condition for the breach of which
had paid debts of the estate beyond the as
251;
the heir might enter.
2 Pow. Dev.
sets $1,683.63, and that debts yet remained
Barnardiston v. Fane, 2 Vern. 366; 1 Eq. Cas.
unpaid, which, with that sum. amounted to
Abr. 109, pl. 8. But in such a case equity
$4,453.
It further averred there were no as
would afford relief against the forfeiture, on
sets nor any annual payment due out of the
payment of principal. interest and costs, (1
land which respondent could apply to the
Pow. Dev. 195, note 7;) and it is not to be
payment
of legacies.
That testator had
doubted that, on application of the party en
made no provision by his will for payment
titled to payment out of the land devised, the
of his debts, and that the estate would not
devisee would be compelled to perform the
be suﬂicicnt to pay all the legacies when the
condition, on the principle that no man shall
assets came to hand, but that they must
be allowed to disappoint a will under which
abate ratably.
he takes a beneﬁt.
Per Eyre, Chief Baron,
The complainant demurred. and the court
in Blake v. Bunbury, 1 "es. Jr. 523. But the
dismissed the bill.
defendant. David Hoover, endeavours to ex
Graham and Reed, for appellants.
Biddle cape from the responsibility he has thus
and Watts, contra.
assumed, by showing that. although ﬁve in
smlments of $700 each were due, and pay
BELL, J. It is admitted by the defend
able under the will of the testator, at the
ant’s answer, as indeed it could not, with
time the plaintiff ﬁled his bill in the orphans’
any show of reason, have been denied, that
court, these were not suﬂicient
in amount
the sum of $7,250, bequeathed by the testa
to cover a balance of debts remaining due
tor to be paid to his children in the propor
from the testator’s estate, after exhausting
tions and at the time mentioned in his will.
the personal estate and other lands not de
vised; and, therefore, he avers "there are no
is a charge upon the lands devised to David.
It is also admitted that the latter, in pursu
assets of the estate of the said John Hoover,
deceased, in his bands, which he could apply
ance of the will, took possession of the lands
to the payment of the legacy of Michael
devised. and still continues in the seisin and
Hoover, nor is there any annual payment
occupation of them.
Upon these facts alone,
it is not to be disputed that. having taken
due and payable out of the land so as afore
the land cum onere, he is bound to pay to
said devised to him, which he can legally
his brothers and sisters their several lega
and safely apply to the payment of the said
legacy or any part thereof."
cies as they respectively
fall due, and this
This averment
proceeds upon the notion that, although the
liability may be enforced by a proceeding in
aggregate sum charged on the land, and
the orphans’ court, such as has been insti
which, as we have seen, has become the per
tuted here, under the statute giving the spe
By the terms of this will. not
sonal debt of the devisee, is directed to be
cilic remedy.
paid in ascertained legacies and by way of
only is a lien created on the land devised,
residuary bequest to the other children of
but the devisee, immediately
upon his ac
the testator. yet that is subject to be ﬁrst ‘
ceptance of it, became personally responsible
in payment of the debts due
appropriated
to the legatees for the amount of their re
from his estate. leaving only any balance
spective legacies.
As is said in Glenn v.
that may remain, applicable in satisfaction
Fisher, 6 Johns. Ch. 33, a case which can

HOOVER

v.

HOOVER.

(5 Pa. St. 351.)
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of the legacies, pro rata.

This view seems
to have been adopted by the orphans’ court,
and to have led it to the support of the de
fendant’s answer by a dismissal of the plain
tifff’s bill with costs.
But in this, we are
of opinion
the court was clearly wrong.
Viewed as a personal liability attaching up
on the devisee, there can be no pretence
whatever to say the plaintiff’s legacy is lia
ble to be defeated by the fact that the tes
tator died indebted in a larger amount than
his personal
estate was suﬂicient
to dis
charge.
This legacy is made directly pay
able by the devisee to the legatee, without
the intervention
of the executor, who alone,
has to do with the payment of his testator’s
debts.
That the devisee was also executor
can make no difference, for the land devised
did not pass to him in that character, but as
devisee, and his acceptance of it immediately
raised a promise to pay the sums charged
upon it, irrespective of the testator’s debts.
It may be true the latter acted upon a mis
take as to the amount of these debts, and
that a consequence will be a diminution of
the beneﬁt intended to be conferred by him
on his devisee; still this acceptance by the
latter of the thing devised, subject to the
burden expressly imposed on it, closes his
mouth from averring, as a defence to the
plaintiff’s claim, that there are no assets of
the estate of the deceased in his hands appli
cable to the payment of the legacy.
The
right of the legatees to claim payment at the
hands of the devisee does not rest upon :1
sets, as such, in his possession. but upon his
liability as devisee, holding under the same
will that gives birth to their interests.
But if we put out of view the personal rc
sponsibilities oi.' the devisee, and treat this
as a case in which a chancellor would mar
shal assets as between creditors, devisees,
and legatees, it will be found the defence set
up here is equally unavailing.
In this as
pect, the legacies must be regarded as demon
strative, and, in some sort, partaking of the
nature of speciﬁc legacies, as charged upon
a particular fund specially
appropriated
to
Ward, Leg. 21. This fund
their payment.
is the devised land which, it is not denied,
is suﬂicient for the payment of the balance of
the testator’s debts. and the legacies be
The established order of the ap
queathed.
plication of the several funds liable to the
payment of debts is deﬁnitively settled by ad
judged cases, and is thus generally stated
1. The
by text writers upon this subject.
general personal estate not expressly, or by
implication, exempted. Q. Lands expressly
3. Estates descended
devised to pay debts.
G Devised lands, charged with
to the heir.
the payment of debts generally. whether de
vised in terms general or speciﬁc, (every de
5.
vise of land being in its nature speciﬁc.)
pecuniary
legacies, pro rata.
6.
General
Speciﬁc legacies. pro rain.
7. Real estate
devised, whether in terms general or speciﬁc.
2 Pow. Dev. 667, 668, and cases there cited.

In this instance the ﬁrst and third class of
assets have been exhausted, without fully
satisfying the debts; and this testator did
not expressly devise any lands for their pay
ment.
Nor did he charge any of his lands
with the payment of his debts generally, so
far as we are enabled to ascertain from the
paper-book, which, however, does not set out
the whole of his will.
But with us, all the
lands of a decedent, whether descended or
devised, are, by law, charged with the pay
ment of his debts, and, as is intimated
in
Manning v. Spooncr, 3 Ves. 118, and express’
1y said by Mr. Justice Rogers, in Walker’s
Estate, 3 Rawle, 241, a case also turning upon
the mode of marshalliug assets in payment
of debts; every testator is presumed to know
the law oi.’ the country in which he lives,
and to make his will in reference to it; and:
he adds, that though a clause in wills, char~
glng the testator’s estate with the payment of.
his debts, is usual, it is by no means neces
sary. for the estate is equally bound without
such direction, and in the order indicated.
Accordingly, in that case, personal property
bequeathed to the widow of the testator was
of
decreed to be subject to the payment
debts, before descended real estate could be
called .on.
It does not, however, follow
from this, that when no other fund than the
personal estate is provided for the payment
of legacies, and this is swept away by the
creditors of the testator, the legatees are en
titled to call upon the lands devised to re
place the amount abstracted from the per
sonalty, for this would be in contravention
of the order of application I have already
stated.
The right to do so seems to depend
upon an expression of intention by the testa
tor to charge the devised lands with his
debts, in which case the assets will be mar
shailed in favour of pecuniary and speciﬁc
being
appli
legatees:
lands
so charged
lega
or speciﬁc
pecuniary
cable before
But the case is very different where
cies.
the burden of paying the legacies is spe
land.
ciﬁcally imposed on the devised
The devisee then takes it so subject, and, in
Pennsylvania, on failure of the prior funds.
The testator
also onerated with the debts.
says he shall pay the legacies, and the law
It is, in this re
says he shall pay the debts.
lands,
spect, like a devise of mortgaged
charged by the testator with the payment ofI
a sum certain, partly applicable to the dis
charge of legacies given to other children of
When construing such a de
the testator.
vise, C. J. ~McKean, as the organ of the court,
observed:
“It appears to have been the in
tention of the testator that the legacies, spe
eiﬁc and pecuniary, should be paid. as well
as that the devise of the real estate should
the assets
take effect; and. if practicable,
should be so marshaifed that the testator’s
intention in the whole should be carried into"
execution;" and it was. accordingly, decided
that the speciﬁc and pecuniary legacies be
queathed to the children, ought not to be
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brought
in case of the particular lands
mortgaged, for the devisee of the real estate
must take it cum oncre, that is, subject to
the mortgage, unless the residue of the per
sonal estate be suﬂicient to discharge it.
In
this case, too, it was apparent the testator
had miscalculated the amount of his debts, a
which is never allowed to de
circumstance
feat legatees, where a suﬂicient fund still
remains.
Ruston's Ex'rs v. Ruston, 2 Dali.
243.
A similar principle was announced in
the case of Davies v. Topp, 1 Brown, Ch.
455, in note, where one seised in fee of con
siderable real estate, subject to a mortgage,
by his will gave to his sister an annuity,
during her life, to be paid by the person who
should be seised of his real estate, under his
will, and also several pecuniary legacies, the
payment of which, together with his debts,
he charged upon all his real and personal
estate, which he devised, subject thereto, to
his nephew in tail male; and to the same
nephew he gave all the rest of his personal
estate, subject to his debts, legacies, and fu
neral expenses, and appointed him executor
of the will. Upon a bill brought for an ac
count and application of the personal estate,
bequeathed, in payment of
not speciﬁcally
debts and legacies, and in case the personal
estate should not be suﬂicient, to have the
deﬁciency raised by a sale or mortgage of a
competent part of the real estate, the master
of the rolls decreed, and this decree was af
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terwards aﬂirmed by Lord Thurlow on appeal,
that the personal estate not speciﬁcally be
queathed should be ﬁrst applied in payment
of debts, funeral expenses, and legacies, but
in case the personal estate should be insuﬂi
cient for the payment of debts, the balance
due the mortgagee and other specialty cred
itors to be raised by mortgage or sale of cer
tain freehold estates, acquired of the testator
after making his will, and which had de
scended to his heirs at law; and in case
these funds should not be suﬂicient for the
payment of debts and legacies, the deﬁciency
to be made good out of the real estate de
vised by the will, charged with the payment
of the testator’s
debts and legacies.
In
these, and similar instances, a demonstrative
legacy is not suffered to fail while the fund
charged with its payment holds good for the
purpose.
After debts, these have the pri
mary claim upon the fund, and where that
fund is land devised, the devisee is, if neces
sary, to be postponed.
But here the devises
claims to apply the legacies in case of the
land upon which they are charged, which,
It follows
as we have seen, cannot be done.
that, under the facts disclosed, the orphans’
court erred in dismissing the bill of Michael
Hoover,
the legatee, and its decree must,
therefore, be reversed.
Decree reversed, and it is ordered that
the record be remitted to the orphans’ court,
with directions to proceed.
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HAYS

JACKSON

in what manner they are to be marshalled,
are the questions before the court.
(6 Mass. 149.)
The case may ﬁrst be considered as at
common law, and according to the equitable
Supreme Judicial Court of Massachusetts.
Nov. Term, 1809.
rules
for marshalling assets,
established
where there is a will.
The petitioners alleged, and proved by the
At common law, the lands of a testator
requisite documents
from the probate of
are not assets in the hands of the heirs, for
ﬁce, that the personal estate of the testator
the payment
of any but specialty debts,
was insufﬁcient, by the sum of 66.000 dol
where the heir is bound expressly by the
lars, for the payment of his just debts and
contract.
And his lands are not bound for
legacies, and thereupon prayed that they
the payment of any of his debts in the
might be licensed to convey so much of the
hands of a devisee, unless charged by the
real estate, of which he died seized, as
testator, either generally or specially, in his
should be suﬂicient to pay those debts and
will. To prevent the injustice of the testa
legacies, with the charges of sale.
- tor, in devising
his lands without charging
Upon notice ordered, the heirs at law ap
them with the payment oi? his debts, the
pcared, and sundry questions arose, all of
statute of 3 & 4 W. & M. c. 14, was passed,
which are discussed in the following opin
by which the lands in the hands of a devisee
ion of the court.
are made assets for the payment of debts
Otis and Sullivan, for petitioners.
Pres
due on specialties.
Since that statute all
cott and Jackson, for respondents.
the lands of the testator, whether they de
scend or are devised, are charged by law
with the payment of the creditors by spe
C. J. Henry Jackson made
PARSONS.
cialty; who may also resort to the personal
his last will on the 13th of January, 1805,
imple contract
in which he makes the following disposition
estate.
But creditors by
.
of his estate.
can avail themselves only of the personal
estate, and of such of the lands as are
First. After all his jirst debts and funeral
charged in the will with the payment of
charges are paid, he gives to such of his
debts; unless when they take the place of
nephews and nieces as may survive him,
creditors, who have been paid out 01.’ the
ﬁfty dollars each. Also, he gives to his
personal estate.
These rights oi.’ the credit
sister Susanna Gray in tee, certain speciﬁck
ors remain uncontrouled
real estate, on condition thatI she does not
by any provisions.
which a testator can make.
demand against his estate her portion of her
But as between legatees and devisees who
father’s estate remaining in his hands; and
claim under the will, and the heirs who can
his executors are to hold the real estate,
take only what the testator has not given
thus devised her, upon the same trusts as he
away, he may regulate the funds, out of
held her said portion.
Also, he gives to Mrs. Hepzibah C. Swan
which his debts shall be paid; by which
regulations they will be bound.
in fee, all the remaining part of his estate,
And the general rule inequity for mar
real and personal, of which he might die
shalling assets is thus settled. 1. The per
seized, or which might afterwards descend
sonal estate excepting speciﬁc bequests, or
to him by gift, grant, as heir at law, or oth
erwise, to be held in trust by his executors,
such of it as is exempted from the payment
for her sole use and disposal.
of debts. 2. The real estate which is ap
propriated in the will as a fund for the pay
And he appoints Judah Hays and Elisha
Sigourney his executors.
estate,
ment.
3. The
descended
whether
Mrs. Swan, the residuary legatee, and also
the testator was seized of it when the will
the heirs at law are before us.
was made, or it was afterwards acquired.
The testator was seized of other real es
4. The rents and proﬁts
of it, received by
tate, than that speciﬁcally
the heir after the testator’s death. And 5.
devised to Mrs.
Gray, when he made his will; and he att
devised,
The lands speciﬁcally
although
they may be generally
charged with the
erwards acquired other real estate, which on
his death, without a republication
payment of the debts, but not specially ap
of his
will, descended to his heirs.
propriated for that purpose.
And this rule
It appears that the personal estate, left by is executed by a decree in cbancery, accord
ing to the rights of the pardes respectively
the deceased, is insnﬂicient to pay all. his
debts.
The heirs contend that the lands,
interested.
which would pass by the residuary devise to
The laws of this commonwealth,
ap
plicable to this subject, may next be con
Mrs. Swan, shall ﬁrst be applied to the pay
ment of the debts, before the descended
sidered.
And here all the personal estate
lands can be called for.
of the testator, and all the real estate, of
On the other side,
Mrs. Swan and the executors, who are her
which he died seized, whether devised or
trustees, insist that the descended lands are
not, are assets for the payment of all his
ﬁrst to be appropriated to the payment of debts, whether due by simple contract, or
by specialty.
the debts.
Also by the statute of 1783,
Whether we are authorized, on this peti
c. 24, § 10, all estate real or personal, unde
tion, to marshal the assets; and if we are,
vised in any will, shall be distributed as if
et al. v.

et al.
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it were intestate, and the executor shall ad
minister upon it as such.
A question has been made, whether the
executor must take out administration on
\such undevised estate, or whether he shall
administer it ex oﬁiclo as executor.
The
usage has been to administer it without a
letter of administration: and we are satis
ﬁed that this usage is correct.
There can
be no beneﬁt to any person, from having
two accounts opened by the executor in the
probate ofﬁce; and the natural construction
of this section supports the usage.
For the
executor. by the probate of the will, has the
administration of the testate estate, ao
cording to the will, and on undevised estate
he is also directed to administer agreeably
intestate
es
to the provisions respecting
tate.

According to the strict rules of law, there

can

he no undevised

personal

estate

in

a

will, where an executor is appointed: for he
has all the personal
ac
estate. whether
quired before or after the will. in trust,
tirst to pay the debts and then the legacies;

and if any remained, it was his own, un
for the
less the testator by his provision
in
had excluded
him from it;
executor.
which case he was trustee of the remainder
for the next of kin.
As questions frequently arose, whether
the executor was excluded from the residue
or not, the section of the statute above. cited
removed all doubt: and the executor is now
in all cases trustee of the undisposed resi
due for the next of kin.
As to the distribution of undevised lands,
this section is merely afﬁrmative of the com
mon law. which gives to the heir all unde
vised estate. But by the obligation imposed
on the executor to administer it as intestate
I
estate, it becomes assets in his hands for the
payment of the testator’s debts; and it may
be sold by the executor, on license for that
purpose, or a creditor may take it in execu
tion.
There is another provision, applicable to
this subject, in the 18th section of this stat
ute; where it is enacted, that whenever a
testator in his will shall give any chattels
or real estate to any person or persons, and
the same shall be applied to satisfy the debts
of the testator. all the other legatees, de
visees. or heirs. shall refund their propor
tionable part of such loss, and contribution
may be compelled by suit.
From this view of our statute provisions, it
is manifest that a testator cannot, by any
dispositions
in his will, affect the rights of
creditors, who may, if their debts are not
discharged, enforce satisfaction by the levy
of their executions on any estate, which
was the testator‘s at his decease; the whole
of it being assets in the hands of the exec
utor. But it is also manifest that the testa
tor may bind, by his dispositions,
his leg
atees, devisees and heirs.
.
Hence results the right and duty of the
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court, in the due exercise of its jurisdiction,
so to marshal the assets, that as little in
terruptlon be given to the interests of the
claimants under the will, and of the heirs,
as may consist with the more perfect rights
of creditors.
This can be done only by a des
ignation in the license of the estate, which
the executor may sell for the payment of
debts.
And when the testator. or the law
has appropriated an adequate fund for the
payment of the debts, it would be unreason
able for the court to permit that fund to lie
by, and to license an executor to sell a spe
cifﬁck devise, and thus drive the speciﬁek
deviseeto his action at law, for relief out of
the appropriate fund.
In what manner the assets are in this case
And
to be marshalled, is the next question.
in our opinion, the rule established in equity,
in cases where all the debts are due by spe
cialty, is applicable in this case, except as
it relates to the rents and proﬁts of the de
scended estate, received after the testator’s
death, which we cannot come at.
For in
those cases, the whole estate personal and
real, as well the devised as the descended
lands, are assets for the payment of all the
debts. So here the whole estate of Jackson,
the testator, including the descended real
estate, is assets for the payment of all his
debts, in the hands of his executors.
And in
both cases the charge on the estate is by
operation of law.
In this will there is no speciﬁck bequest of
any chattel, and no exemption of any part of
the personal estate, from the payment of
debts.
Therefore the whole of the personal
estate, after the payment of the expenses of
the last sickness, funeral charges, and of the
debts due to the government, (if any,) is ﬁrst
to be applied to discharge the debts.
It is
also very clear. that the devise of lands to
Susanna Gray is a speciﬁck devise. not lia
ble, by the terms of it, to any deduction. The
descended estate must then be applied to the
payment of the debts, before the speciﬂck
devise can be resorted to. And the same rule
must apply to the lands, which Mrs. Swan
can claim as residuary legatee, if the devise
of those lands can be considered as speciﬁck
within the intention of the rule.
Jackson ﬁrst provides that his debts and
funeral charges be paid: He next bequeaths
legacies to his nephews and nieces, and
makes a speciﬁck devise to his sister Susan
na Gray.
Then he gives to Mrs. Swan in
fee all the remaining part of his estate real
and personal.
The just construction of which
is, “when my debts and funeral charges. and
the legacies are paid, and the speciﬁck devise
to my sister is deducted, then what remains
whether real or personal. I devise in fee to
Mrs. Swan." If nothing should remain, then
nothing is devised to her.
We cannot therefore consider this devise
of the remainder as speciﬁck.
it is rather
creating a fund for the payment of the debts
and legacies, with a devise of what remains,
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any, to the residuary devisee. If after the
personal estate was exhausted by the debts,
the unsatisﬁed
creditors
should levy their
executions on all the devised lands, except
ing those speciﬁcally devised to Mrs. Gray,
Mrs. Swan could not compel contribution by
Mrs. Gray and the heirs, under the tatute;
because a general residuary legatee cannot
have contribution, if nothing remains.
For
in that case nothing is given to him, but on
a contingency that some estate may remain:
and if no estate shall remain, then nothing
devised to him is taken from him. to satisfy
a creditor of the testator.
The debts and
legacies, being ﬁrst to be paid, are to be con
sidered as a deduction
from the property
contemplated
to be given: and if after the
deduction,
there is no remainder,
the con
templated bounty has wholly failed, there
being in fact, no object, on which it could
operate.
Thus when the testator, after mortgaging
lands, devised them, with a clause, that the
devisee pay off the mortgage. he can resort
to no other part of the estate for relief: but
the money secured is considered as a deduc
tion from the property devised. But the case
of King v. King, 3 P. Wms. 3.38. is in point.
There the testator being seized 0f freehold
lands, and of a copyhold, which last he had
mortgaged,
to his
copyhold
devised
and
nephew; and after all his debts were paid,
he devised the rest of his estate real and per
And it
sonal to his son. who was his heir.
was holden that.the import of this devise
was, that until all the debts were paid, noth
ing was devised to the son; or that when the
debts should be paid, then and then only, he
We can
should be entitled to the residue.
not therefore consider this residuary devise
to Mrs. Swan as.speciﬁck, within the rule
of marshalling assets, so that the descended
lands shall ﬁrst be sold.
It has been argued by the counsel for the
petitioners, admitting the rule to be general
ly correct, yet that in this case it ought not
to apply, because in the residuary devise the
testator gives, not only all his real and per
sonal estate, of which he was then seized
and possessed; but all of which he might
afterwards die seized; and therefore that he

if

contemplated
after acquired estate; which
although it could not pass by his will, yet
was evidently intended to pass: and that
this intent ought to be so far executed, as to
cause it to be sold for the payment of debts,
before the residuary devise should be ap
plied for that purpose.
This argument, however ingenious, is not

solid.
For the testator cannot, in his will
charge with the payment of his debts after
purchased lands, any more than he can de
vise them.
And if in this case he intended
it, the intent was void.
And an intent
against law cannot affect this rule or prin~
ciple of law.
Otherwise the rights of the
heirs would be implicated by a testamentary
disposition, made before the lands were ac
quired by the testator.
If this case should
be allowed as an exception, it would involve
most residuary devises: for it is common for
the scrivener to include expressly all the resi
due of the estate, of which the testator may
die seized or possessed.
We think therefore
that the rule should be applied in this case,
without admitting the exception.
The order of the court was entered as fol
lows.
Ordered that the said executors be, and
they hereby are empowered and licenced to
raise the sum of
by sale at publick auc
tion of the houses, lands, or tenements, of
which the said Henry Jackson died seized
in fee, being devised by him by his last will
and testament:
excepting such part thereof
as is therein devised in trust for his sister
Susanna Gray, and such as may have been
held by said Jackson to the use of, or in trust
for any other person or persons; the said
sum when raised, to be applied to the pay
ment of the debts aforesaid, with the inci
dental charges of sale: and if the said sum
cannot be raised by such sale, it is further
ordered, that the said executors may raise
by sale at publick auction of so much of the
real estate of which the said Jackson died
seized, not having devised the same in and
by his last will and testament, such further
sum of money, as with the money raised by
the sale ﬁrst above ordered, will amount in
the whole to the said sum of
to be ap
plied as aforesaid, giving bond, &e.
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BRILL
(19 N.

E.

Court of Appeals

v.

WRIGHT

628, 112 N.

et al.‘

Y.

of New York.

129.)

January

15,

1889.

Appeal from supreme court, general term,
Second department.
Action by Job Seaman Benjamin against
William H. Wright, executor, etc., of Job
Seaman, deceased, and James 0. Cronk and
Matilda Cronk, for a legacy given to the
plalntiff by said will, to require an account
by the executor, and. in case ofa deﬁciency
of the personalty, to charge plaintiff’s legacy
on the real estate. The latter two defendants
legatees. Pending the ac
were residuary
tion the plaintiff died, and it was revived
in the name of Rowland Brill, his administra‘
tor. The special term adjudged the legacy a
charge on the realty, which was aﬂirmed on
term, (4-1 Hun, 628,.
appeal to the general
mem.,) and the defendants again appeal.
C. B. Herrick, for appellants.
Baker, for respondent. .

O. D. M.

ANDREWS, J. Where in a will general
legacies are given. i.ollowed by a gift of all
the rest and residue of the real and personal
property of the testator by a residuary clause
in the usual form, and nothing more, it must
now, we think, be regarded as the establish
ed rule in this state that the language of
the will alone, unaided by extrinsic circum
stances, is insuﬂicient to charge the legacies
upon the lands included in the residuary de_
vise. This was clearly the opinion of Chan
eellor Kent in the leading case of Lupton v.
Lupton, 2 Johns. Ch. 614, as appears by his
comment on the case of Brudenell v. Bough
ton, 2 Atk. 2625; although hi judgment in that
case rested in part upon the circumstance
that, in the will then under consideration,
there was a prior devise which easily per
singuia
reddendo
mitted an interpretation
slngulls of the residuary clause. In Hoyt v.
Hoyt, 85 N. Y. 1Q, Folger, G. J., referring
to Lupton v. Lupton, and other cases, justly
stated that they asserted the doctrine that,
“unaided and alone, the words that make up
the usual residuary clause of a will are not
enough to evince an intention in the testator
to charge a general legacy upon real estate,"
but the question was not passed upon in that
case.
The courts, however, have held that a gift
of general legacies, followed by a general re
siduary clause, is not inconsistent with an
intention on the part of a testator to charge
the legacies on the land. They have there
fore permitted extrinsic circumstances to be
for the purpose of ascertaining
considered
the actual intention of the testator, and in
some cases, by reading the langauge of the
will in the light of the circumstances. have
inferred an intention to charge legacies on
‘Reversing 44 Hun,

628,

mem.

"Q.
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the land, and given effect to such intention,
although the language, considered independ
would not alone
ently of the circumstances,
justify such an inference.
The cases of \Viltsie v. Shaw. 100 N. Y.
191, 3 N. E. 331, and McCorn v. McCorn, 100
N. Y. 511, 3 N. E. 480, illustrate very clearly
the attitude of this court upon the subject.
Both were cases substantially of wills giving
general legacies, followed by the usual re
siduary
clause. In each the question was
whether the legacies were charged on the
land. In Wiltsie v. Shaw it appeared that
the testator left a large personal estate, am
ple for the payment of debts and legacies;
and, no other circumstance appearing, it was
held that a legacy given by the testator in
his will, in trust for a son, was not a charge
on the lands which passed to the testator’s
daughter under the residuary clause. In Me
Corn v. McCorn the legatees were the wife
and son of the testator, and the gift of the
legacies was followed by the usual residuary
clause, under which all the testator’s real es
tate passed to four other children.
It appear
ed that the will was made the day before
the testator’s death, and that his personar
estate was insuﬂicient to pay his funeral ex
penses. The legacies to the testator’s wife
and son were mere pretenses, "unless meant
to be a charge on the real estate." Under
these circumstances, the court held that the
legacies were intended to be charged on the
realty, and sustained the claim of the lega
tees.

We think the cases in this state establisn
First, that general
these two propositions:
language in a will giving legacies, followed
by the usual residuary clause, is alone insuﬂi
cient to charge the legacies on the realty;
and, second, that such language will justify
uch charge if it is made to appear by extrin
such as may under the
sic circumstances,
rules of law be resorted to, to aid in the in
terpretation
of written instruments, that it
was the testator’s intention that the legacies
should be charged on the land. The rule in
England, and in some of the states in this
country, and in the United States supreme
court, is different from the rule in this state.
The cases are cited in Hoyt v. Hoyt, supra.
In Greville v. Browne, 7 H. L. Gas. 689, it
was regarded as having been long settled in
England that where legacies are given gener
ally and the rest and residue of the real and
personal estate is afterwards given in one
mass, the legacies are a charge on the re
siduary real, as well as the personal, estate.
But some of the judges were of the opinion
that, if the question was r% nova, the natu
ral construction of the language would lead
to the opposite conclusion.
Under the rule in this state, we think the
legacy of $2,000 given by the will of Job
Seaman to his nephew Job S. Benjamin was
not charged on the real estate which passed
under the residuary clause to James O. Cronk
and Matilda Crook.
The will is very simple,

154

PAYMENT OF DEBTS AN D LEGACIES.

is partly printed and partly written.
After the usual introductory clause, the will
proceeds as follows: “First,
after all my
lawful debts are paid and discharged, I give
and bequeath to Job S. Benjamin the sum
of two thousand dollars, to be paid to him
within three months after my decease; sec
ondly, I give and bequeath all the rest and
residue of all my real and personal estate, of
whatsoever
name or nature, to James O.
Cronk and Matilda Cronk, to each the one
half part thereof. Likewise
make. consti
tute, and appoint William H. Wright" execu

and

I

tor, etc.
It is claimed that the words in the ﬁrst
clause, viz., "after all my lawful debts are
paid and discharged, Igive,"etc., (which were
printed.) indicate an intention to constitute
the whole estate, real and personal, a fund
for the payment in the ﬁrst instance of the
debt and legacy. The direction as to the
payment of debts was formal and conven
tional merely. The law charges the debts
of a decedent upon his real estate, if the
personal estate is insuﬂicient to pay them.
The debts owing to the testator amounted
only to $114.11, and his personal property
was appraised
at $2,643.07, and produced
Similar language was in the will
$3,553.36.
considered in the case In re Rochester, 110
N. Y. 159, 17 N. E. 740, and was held insuﬂi
cient to create a charge on the realty.
The extrinsic circumstances do not tend to
show an intention on the part of the testator
to charge the legacy on his real estate. Ex
cept for the expenses allowed against the es
tate, growing out of a contest on the probate of the will, instituted by the legatee
and a niece of the testator, and in subsequent
proceedings on an accounting by the execu

tor, the personal estate left by the testator
would have been ample to have paid the
legacy and the ordinary expenses of admin
istration.
The legatee was of kindred to the
testator, and the residuary devisees and lega
tees were strangers in blood; but they be
came members of his family when they were
children and lived with him until his death.
one for the period of 20 and the other for 25
years. The testator’s wife was-.inﬁrm and
crippled, and died a short time before the
testator. and they had no children or direct
descendants living. We perceive no circum
stance which takes the case out of the gener
al rule. The condition of the testator’s prop
erty when the will was made, in 1879, four
years before his death, is .not shown. He was
a small farmer, and it is quite probable that
his circumstances had not materially changed
during that time. It may be assumed that
the testator intended that the legacy to his
nephew should be paid. But there is no pre
sumption that when the will was made his
personal estate was not adequate for that
purpose. If it was not, and the fact was ma~
terial, the burden of establishing it was upon
the legatee, who in this proceeding is seeking
to charge the real estate in a case where the
language of the will does not aﬂirmatively
show that this was the intention of the tes
tator. It is quite signiﬁcant of his actual in
tention that he directs the legacy to be paid
within three months after his death, and
gives no power of sale to his executor.
We think the judgments below should be
reversed, and a new trial granted, with costs
to the executor appellant in all courts against
the respondent, but without costs to the other
defendants.
All concur.
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ROOT’S WILL.
ROOT'S HEIRS.

v.

(51 N. W. 485, 81 Wis. 263.)

Supreme Court oi Wisconsin.

Feb. 2, 1892.

irom circuit court. Fond du Lac.
county; NORMAN S. GiLsoN, Judge.
Petition by the administrator with the
will annexed oi Truman Root, deceased,
for leave to sell real estate for the pay
From an order oi the
ment oi legacies.
circuit court aﬁﬁrming a judgment oi the
county court of Fond du Lac county. de
nying the prayer oi the petition, the ad
ministrator appeals. Reversed.
The other facts fully appear in the fol
lowlng statement by LYON. C. J.:
Truman A. Root, lute oi Fond du Lac
county, died seised oi a farm in that coun
ty; oi a parcel oi land in the city oi Fond
du Lac, on which
were two~dwelling
houses, (one oi which was his homestead ;)
and oi some personal property.
He left
a will, which has been duly probated, in
which he directed a sale of his iarm, the
payment to his widow oi $1,000 of the
proceeds, the investment of another $1,000
thereoi in a house and lot or other pro
ductive property in that city, and the pay
ment to his widow of the rents, issues,
and proﬁts of such property during her
life.
He also devised to his widow the
other city property above mentioned, for
her llle. He made general money bequests,
amounting to $2,600, to 15 or more per
sons other than his widow,R of whom
were not his heirs at law.
The others
were such heirs. He left two heirs at law
to whom no bequests were made.
The re
sidnary clause oi the will is as follows:
"After the sale oi said farm. and the pay
ment of said debts. legacies, bequests, and
devises as aforesaid, the rest, residue, and
remainder oi my property shall go to my
wifefor llie, remainder over to my heirs
atlaw." The testator leit no lineal de
scendants. In due course of administra
tion the iarm was sold; the $1,000 be
queathed to the widow paid to her: an
other $l,000 oi the proceeds invested in
building another house on the city lot,
under the order of the county court; the
personal property was sold, and the debts
of the estate paid; and a bulanceremained
in the hands oi the administrator, appli
cable to the payment of the general lega
cies, of about $500.
None oi these legacies
have been paid. ’l'hereupon the adminis
trator presented a petition to the county
court, setting forth the above iacts, and
praying license to sell the reversion oi the
Fond du Lac city propertymo that he
might pay the unpaid legacies, and close
the estate. The heirs at law oi the testa
tor interposed objections in the nature 0!
a demurrer to the petition, and the mat
ter was determined on the petition and
objections thereto, without testimony.
The county court denied the petition, and
the circuit court, on appeal, aﬁﬁrmed the
order of the county court denying the
same. The administrator now appeals
of aﬂirm
to this court irom the judgment
’
Appeal

ance.

J.

W. Hlner, (George Gary, oi counsel,)
David Bsbcock, for re

for appellant.
spondents.
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LYON, C. J., (uiter stating the iacts.)
For the purposes oi this appeal, the objec

tions interposed by tne heirs oi the tests.
tor to the petition oi the administrator
[or leave to sell the reversion in the Fond
du Lac city property must he treated as
a demurrer thereto, and hence the aver
ments in such petition must be taken to
be true. Indeed, we do not understand
there is, or will be, any controversy con
cernlng the facts oi the case. Some ques
tion was made in the argument as to
whether the interest of the heirs oi the tes
tator in the Fond du Lac real estate is a
remainder or reversion. If they take un
der the will, undoubtedly they take an es—
ta te in remainder; but if by descent, they
take an estate in reversion. And whether
it be one or the other, itis a vested es
tate. Rev. St. §§ 2033-2037,incluslve.
For
reasons which will presently appear, the
question is not important. it may be
observed, however, that at common law
the rule seems to have been well settled in
England, and in many, perhaps most, oi
the United States, that a devise to the
heir at law oi precisely the same estate he
would take by descent. were there no de
vise, is void. and the heir taken by descent
in such case, and not by purchase. 4
Kent, Comm. 507. The rule was changed
in England by statute?» & 4 Wm. IV. c.
106.
Were it necessary to decide the ques
tion, we should probably be constrained
to hold that, notwithstanding the resid
uary clause in the will. the heirs of the
testatorln this case take their estate in
the city property by descent, because they
would take the same estate therein had
the will contained no rcsiduary clause;
and hence. that their estate is a reversion.
But whether their estate be a remainder
or a reversion, the will itseli contains in
disputable evidence that the testatorin
tended to charge his real estate not spe
ciﬁcally devised with the payment oi leg
acies, if the personal estate proved insutiIl
Such evidence is
cient to pay them.
found in the residuary clause, which ex
pressly limits the residue of his estate,
both real and personal, to such oi it as
shall remain after all debts, legacies. be
quests, and devises have been paid. Lan
guage could not m e plainly express the
intention of the tes tor to charge both
his real and personal estate with the pay
ment oi the legacies in his will. Such in
tention oi the testator is controlling in
the distribution oi his estate. It may be
observed here that there is abundance of
authority to theeifect that when, as in this
case. legacies are given generally, and the
residue oi the real and personal estate is
aitcrwards given in one mass. such lega
cies are a charge on the reslduury real as
well as personal estate, unless such con
structionis opposed to other provisions
In Turner v. Gibb. (N. J. Ch.)
in the will.
22 Atl. Rep. 580, numerous cases are cited
which sustain this doctrine. Under this
rule, the reslduary estate would be charged
with the payment oi legacies in this case,
even though the residuary clause did not
contain the limitation above mentioned.
It ioilows that the heirs took the rover
sion or remainder (whichever it may be)
The
subject to the payment oi legacies.
personal estate has been exhausted, and
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it has proved insuiﬁcient

to pay all the
contingency has
the
Hence.
arisen which renders necessary a resort to
the residuary real estate to make up the
.deﬁciency.
A reversion or vested remain
der may be sold on execution beffore the
expiration of the precedent
estate.
1
Freem. ExIns, §l78, and cases there cited.
No valid reason has been suggested why
the some interest may not also he sold to
enable an administrator to pay legacies
which are a charge upon such interest.
We think the power and duty of the
court to order the residuary estate sold
to pay legacies is not impaired or af
lected by the circumstance that a por
tion of such estate was the homestead of
the testator at his decease.
The testator
had the right. while living. to convey to a
stranger.
without the signature oi his
wife to the conveyance, the reversion in
the homestead alter it should cease to be
such. Ferguson v. Mason. 60 Wis. 37?. 19
N. W. Rep. 420. He may also devise it to
a stranger, (Rev. St. §§ 2271, 2277. 2280,)
and his widow can preserve a homestead
legacies.

right therein only by electing to take the
provision made for her by law. instead of
that contained in the will of her deceased

husband. 1d. §§ 2W1. 2l72. Here the has
band speciﬁcally devised to the wife an ce
tate in the homestead which may endure
longer than that she would have taken
under the statute, for under the statute
her estate would terminate upon her
marriage. as well as at hsrdeath. while
under the will it only terminates at her
death. She elected to take under the will,
and holds the property by virtue oi the
devise thereol to her. ’l'hefactthatit was
once the homestead of her husband and
herself does not aifect the tenure upon
which she holds, one way or the other,
and there remains attached to the prop
erty no quality oi‘ a homestead which in

terferes with thesale ol the reversfonary
interest therein to complete the payment
ol legacies.
It is urged that. inasmuch as
the widow is only about 45 years of age
and liable to live many years. the rever
sion in the property dependent upon her
lifeestate would sell for but little, and
hence that it would he a hardship on the
heirs to force a sale thereof. The answer
to this is the same that would be made
were the property about to be sold on
execution. or loreciosure oi a mortgage.
or mechanicIs or laborer’s lien; that is,
the heirs must protect themselves by hid
ding, or procuring bidders at the sale.
The legatees must protect themselves in
like manner. The courts cannot always.
or usually, save the parties interested in
property about to he sold underjudicial
process from the peril that it may be sold
against
below its value. The remedy
such peril is. in a large measure, in the
hands ofsuch parties themselves. it seems
to us that in this case some amicable ar
rangement might be made between the
heirs and legatees who are not heirs,
i,y which the property may be made to
sell lor its value. or a sale thereol be
avoided by a satisfaction ol the legacies,
the assignment oi the residuary estate to
the heirs by the proper court, and the dis
charge of the administrator.
But. how
ever that may be. we think the petition of
the administrator for leave to sell the
residuary estate should have been granted.
It is scarcely necessary to add that the
speciﬁc lifeestate in the property devised
to the widow is not chargeable with the
payment of legacies.
The judgment of
the circuit court is reversed, and the cause
will be remanded. with directions to that
court to reverse the order and judgment
of the county court, denying the petition
of the administra tor, and for iurther pro
ceedings according to law.”
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DAVIDSON et

al. v. COON.

(25 N. E. 601, 125 Ind. 497.)

Supreme Court of Indiana.

Oct. 28, 1890.

Appeal irom circuit court, Hancock coun
ty; M. E. FORKNER, Judge.
T. B. Reddinn, M. Marsh, and W. W.
Cook, for appellants.
D. S. Gooding, M.
B. Gooding, and J. A. New, for appellee.

ELLIOTT, J. The appellee’s complaint
That (.'onrad
contains these allegations:
Coon died the owner of real estate of the
value 0! $5,000. That he died testate,
having executed a will, and that his will
was probated in due course of law. That
the willcontains this provision: “Aiterthe
death of my wife, 1 direct that my estate
shall be divided in the following manner:
First, lglve to my son Joseph Coon the
sum of eight hundred dollars in money, to
be made out oi my estate, and I also di
rcct that my son Joshua shall have three
hundred dollars,also to be made out of my
estate, alter the death or marriage of my
wife. When the above amounts of money
shall have been paid, 1 direct that the re
mainder 0! my whole estate shall be equal
ly divided among my heirs." The legacy
bequeathed to the appeilee, Joseph Coon,
is wholly unpaid. That since the testa~
tor’s death the real estate has been con
That all oi.’ the
veyed to the appellants.
debts of the testator’s estate have been
paid except the legacies bequeathed by
him to the legatces named in the will.
That “ the estate has been ﬁnally settled,
and that there was not then, nor is there
now, any personal property with which
the legacy could or can be paid."
The general rule is that the personal cs
tate supplies the load out of which lega
Duncan v. \Vnllace,1l4
cies are to be paid.
Whereaspeclﬁc
Ind. 169, 16 N. E. Rep.137.
devise of land is made, and a general leg
acy is bequeathed, without charging the
legacy upon the land devised, then it is in
cum bent upon the legatee who seeks to
charge the land to show that the testa
tor had no personal estate at the time the
will was executed out of which the legacy
could he paid. The reason for this rule is
that where there is a speciﬁc devise oi land
to one, and the bequest oi a general leg
acy to another, but no express words
charging the land. there must besuch facts
as authorize the implication that the tes
tator intended to charge the land. Where
personal property out oi which
I there is no
paid, there is reason for
I the legacy can be
inferring
that the testator meant to
charge the land speciﬁcally devised, other
wise thebequest would be amere mockery.
Duncan v. Wallace, supra; Hovt v. Hoyt,
85 N. Y. 142; Met'orn v. McCorn, 100 N. Y.
51l, 3 N. E. Rep. 480; Corwine v. Corwine,
24 N. J. Eq. 579; Lypet v. Carter, 1 Ves. Sr.
499; Cross v. Kennington, 9 Beav. 150; El
liot v. Hancock, 2 Vern. 143. But where
there is personal property at the time of
the execution of the will, although it may
be aiterwards wasted, there is no ground
lorimplylng an intention on the part of
the testator to charge the land speciﬁcal
ly devised. The general rule is that, where
the provisions of the will can be given ef
lect without hardening the land speciﬁc
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devised, it will be done, and this im ~
plies that where there is a speciﬁc devis
of land~ and a general bequest of money,
and no express charge upon the land,
the ian is not burdened unless it appears
that th testator impliediy intended that
the land should be charged; and where
he has personal estate no such intention
can be implied, as against the speciﬁc dev
isee. Ii the will beffore us is to be re
garded as speciﬁcally devising land with
out charging it by implication with the
general legacy, then the complaint is in
taily defective, because it does not show
that the testator did not; have personal
estate out of which the legacies could be
paid. The question hinges upon the con
struction to be given to the peculiar pro
visions of the will. The will docs not
speciﬁcally devise the real estate to the
heirs of the testator, but the devise is a
residuary one. The general rule respect
ing such devises is that “nothing is
L
by residuary clause except upon the con
dition that something remains after
all
givent
paramount claims upon the testator’s es
Tomlinson v. Bury,
tate are satisﬁed."
145 Mass. 346, 14 N. E. Rep. 137.
The will
we are considering does, by its terms,
make the legacies a paramount claim, in
asmuch as there is no speciﬁc devise of the
land, and there is manifested aclear inten
tion to devise only what remains after the
payment of the legacies. This intention is
exhibited in the provision that the lega
cies shall be made out of the estate, and
by the use of the words that follow the
bequests, which are: “1 direct that the
remainder of my whole estate shall be dl
vided among my heirs." These words
clearly evince an intention to vest in the
heirs the estate remaining after the pay
ment of the legacies; and the antecedent
provisions, taken in connection with this
language, express an intention to charge
the whole estate with the payment of the
Wilson v. Piper, 77 Ind. 437;
legacies.
Lofton v. Moore, 83 ind. 112; Castor v.
Jones, 86 Ind. 289; Porter v. Jackson,95
1nd. 210. As the will does not speciﬁcally
devise the land, and does, by its terms,.l
bequeath a legacy to the appellee, and
make it a charge upon the land, it was not
necessary, in order to have the lien oi the
charge established, that the complaint
should allege that the testator had not
personal estate to satiefy the
suﬁﬁcient
legacy at the time he executed the will.
The authority of Reynolds v. Boud.83
Ind. 36, and McCoy v. Payne, 68 Ind. 327,
is invoked to sustain the proposition that,
as the estate has been ﬁnally settled, the
action will not lie. These cases are not,
inﬂuential, lor the reason that the heirs
took by a residuary clause of the will, and
acquired their in tcrest subject to the leg
acies charged upon theland; and, as there
was no personal estate upon ﬂnal settle
ment, the legatees had a right to establish
against the land the equitable lien created
by the will.
As we understand the cases
of Reynolds v. Bond, supra, and Gound v.
Stcyer. 75 ind. 50, they assert that the lien v
created by a legacy charged upon the land
may be established after ﬁna-l settlement.
No other rule can be sound, for if, after
ﬂnal settlement, there is no personal estate,
the charge ﬁxes upon the land, and the
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tltlon,

accepted grants, and executed con
veyances.
He was treated as a co-tenant.
and, for aught that appears, he reaped all
the beneﬁts of that position.
He acqui
esced in the partition for almost 20 years.
in our judgment, he is not now in a situa
tion to assert that the legacy beq ueathed to
him by the ancestor, who was the source
of title. is a charge upon the land. The
reason of the rulethat there is no warranty
in case of voluntary partition completely
fails in such a case as this. Ordinarily. a
quitclaim deed conveys all the existing in
terest oi the greater in the land described,
but does not affect an after-acquired title.
Title passes as effectually by a quitclaim
deed as by any other. Hastings v. Brooker,
98 Ind. 158; Rowe v. Beckett, 30 1nd. 154:
McConnel v. Reed, 4 Scam. 117; Fash 1’.
Blake. 88 Ill. 363; Graff v. Middleton, 43
Cal. 341; Hall v. Ashby, 9 Ohio, 96; Hunt
v. Hunt. 14 Pick. 374; Smith v. Pendell, 19
Conn. 107. Our statute sets this question
at rest, for it declares that “a deed of re
lease or quitclaim shall pass all the estate
whicn the grantor could convey by a deed
of bargain and sale."
Rev. St. § 2924. If
the appellee was not a tenant in common,
would,
beyond controversy, con
his deed
vey all the estate he had in the land at the
time of its execution. if the legal effect of
the deed is changed, it is solely because it
was executed by him. in the capacity of a
tenant in common,in order to effect a par
tition of the land. We are not inclined to
rule that the position be occupied com
pletelychanged the effect which the law so
emphatically aﬂixes to his deed; but, if
we were inclined to so rule, it would give
the appellee no comfort. The appeilee is
in this dilemma: if his deed is to have its
usual effect, it conveys his interest in the
land, and releases his lien; if it is not to
have its usual effect, it is because it was
executed by him as one of several owners
in common; but, if it was executed by him
as one of several owners, he cannot as
sert his lien, since that was buried or
We
merged in his character of an owner.

equitable lien may beestablished. ’I'heex
ecu tor, to be sure. is the person primarily
bound to pay a general legacy, but he is
only bound where there are personal as
sets in his hands, and no charge upon the
land. The cases of Lovering v. Ring, 97
Ind. 130, and Carr v. Huette, 73 Ind. 378,
are not relevant to the point here in dis
pute. The point in dispute in those cases
concerned the rights of creditors. while
here the pointin dispute concernsthe right
of a legatee whose legacy is a charge upon
land.
While the complaint is lacking
in symmetry and precision it is good as
against a demurrer, for it states, although
somewhat vaguely and obscurely, facts
constituting a prima facie case.
The facts contained in thespecial ﬁnding
shortly stated are these: Conrad Coon
executed the will ﬁled with the complaint.
He died the owner of the land in contro
versy, and the will was probated on the
11th ofNovember, 1861. The personal prop
erty of which Conrad Coon died the owner
was taken by.hls widow and applied to
the payment of the debts of his estate.
Numerous conveyances were made by the
heirs: somefrom one toanother, and some’
to third persons. Theconveyances to which
Joseph Coon was a party are these: One
executed on the 30th oi May,l862, in which
he appears as a grantee: three executed
on the 9th of April, lbiiil, in two of which
he was one of the grantors, and in one of
which he was a grantee; one on the 16th
day of February, 1866, in which he was a
grantee; one on the 213th day of February,
1876. in which he was one of the grantors;
and one on the 13th day of January, 1x76,
in which he was of the grantors.
All of
the deeds referred to, except that of Feb
ruary 26, 1876. executed to Washington
Jackson, were quitclaimdecds. The deeds
of April 9, 1864. were executed simply to
partition the lands described among the
parties. in executing those deeds, the ap
pellce’s legacy was not considered, nor has
he ever been paid any part of it. The ap
pellant Davidson purchased the land from
the grantees of the heirs of Conrad Coon,
as appears from the deeds referred to in
the special ﬁnding.
The rule established
by the decision
f the
co
i
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enants
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- d

not imply a war
Weiser. 5 Watts, 280;
icot v. Page, 26 510.422; Dawson v.Law
rence, 13 0hi0,546; Carpen ter v. Schermer
horn. 2Barb.Ch.322; Beardsley v. Knight,
10 Vt. 185; Rountree v. Denson, 69 Wis.
522, 18 N. W. Rep. 518.
This rule has been
asserted in cases where there has been a
failure of title, and one of the co-tenants
has demanded compensation from an
other, or where there has been an attempt
to estop one of the co-tenants from assert
ing an after-acquired title. It is very ev
ident that no such case is before us. Here
no warranty is invoked, no failure oi title
is asserted, nor any effort made to defeat
an after-acquired title. In this instance,
all the title and interest the appellee had
existed when the parlition was |nade,and
.the deeds executed.
He united in the parr

eet

, ( oes

i

are not unmindful. of the doctrine that
equity will not suffer a merger to take
place where injustice would result. but
that doctrine the appellee, after having
voluntarily assumed the position of a
tenant In common, is in no plight to in
imperiousiy
de
voke. Equity almost
mands that his lien shall bemerged.for
no other course will promote justice. At
law, where the estate of a llenor meets
that of the owner in one person, the lien
That rule must govern here,
is merged.
for there is no equity to break its force.
The appcllee having by unequivocal acts
asserted that he was one of several ten
ants in common, claiming under the same
ancestor, and having for so many years
deported himself as an owner. is in no sit
nation to cast aside that character, and
enforce a lien by taking upon himself the
character ofalienholder. Upon the facts
contained in the special ﬁnding, the law
Judgment re
is with the appellants.
versed, with instructions to restate conclu
sions of law. and enter judgment in favor
of the appellants.
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Court of Errors and Appeal of Delaware.
June, 1579.

. Mr. Patterson,
it’or respondents.

I

v.

for appellant.

Mr. Gray,

COMEGYS,
C. J.
be
The controvery
tween the parties in this case arose out of
the will of William Cooch (the husband of
testatrix), which is in these
the appellant’s
words:

"In the name of God, amen. I, William
Couch, of I’encador Hundred, New Castle
county,
and state of Delaware, being of
sound and disposing mind and memory, do
make and declare this to be my last will
and testament, hereby revoking all former
wills heretofore made by me.
Item 1. It is
my desire and wish that my executor, here
after named, shall pay all my just debts
and funeral expenses as soon after my de
Item 2. I give, devise,
cease as possible.
and bequeath to my beloved wife. Tamar,
all my personal property, and three thousand
ﬁve hundred dollars in cash out ofipyleal
estate, as soon as sold by my executor.
Item
3Tdevise, give, and bequeath to Dillon
Hutchison the sum of ﬁve hundred dollars.
Item 4. I devise, give, and bequeath to my
Zebulon
H. Cooch and Levi G.
brothers
Cooch the balance of my estate, to be di~
vided between them, share andshare alike.
It is my desire and wish that my executor,
hereinafter named, shall sell all my real es
tate at public sale within one year after my
decease, and convey to the purchaser or pur
chasers thereof a good and lawful deed or
I do hereby nominate
deeds for the same.
and appoint my brother Levi G. Cooeh to be
my executor of this my last will and testa
In witness whereof." etc.
ment.
The appellant conceived his testatrix to be
entitled under this will to all the personal
estate of her husband, without any dedue
whatsoever;
and, the re
tion therefrom
spondents not admitting such claim, the bill
which forms part of the record before us
was brought to determine that question.
The
case presented by it having been so conduct
ed on both sides as to require of the chan
cellor a decision of the matter in controversy,
he made it on the 21st day of February last,
denying the claim of the complainant in his
From that decision this appeal was
court.
taken, and we have been favored by the
chancellor, in the opinion expressed by him
in the cause, and now read to us, with the
reason or grounds upon which he based his
decree.
Such reasons are full and lucid;
and we proceed to give our views of the law
by which this court is to decide whether they
are sufﬁcient or not in our judgment.
There are certain wellestablished and rea
sonable rules which serve as a sure guide
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to courts in the decision of such questions
as that presented by the record in this case,
and which are by no means new, but are so
old as to have become venerable landmarks
of equity decisions in cases of this nature
They are those for the admin
under wills.
istration of the estates of all testators, and
have so long prevailed as to be entitled to
They are as fol
the appellation of maxims.
lows: 1. The personal estate of a testator
is the primary fund for the payment of his
debts. and of such legacies as he may choose
1 to give.
2. In the payment of legacies, those
of a speciﬁc nature are to be paid before gen
eral ones.
3. The real estate is not liable
for the payment of either debts or legacies,
unless the testator has unequivocally so de
clared in his will.
I
With respect to this rule we may now say,
as we shall repeat hereafter, that in this
state all the property of a testator is sub
ject to the payment of his debts, but the real
‘ is only to be resorted to for that purpose,
. even in the case of liens upon it, after and
i not until the personal
estate has been ex
hausted, which still preserves the rule that
' the personal estate is the primary fund for
the payment of a testator’s debts. Of course,
.
we are not to be understood as speaking of
liens which the creditor proceeds to enforce.
We did not understand the learned solicitor
for Tamar Cooch’s executor to make any con
'
tention with the respondents upon this view
of the law, but he did insist, and exhibited his
usual industry in collecting and citing author
ities to sustain his view, that according to the
true legal construction of the will of her hus
band, her executor is entitled to the whole
personal estate of the testator, and that, by
force of the terms used by him, all his debts,
funeral charges, and expenses of administra
tion are thrown upon the proceeds of the sale
of the real estate, which is substituted in lieu
of the personal for the payment and dis
charge of them; and he founds or places his
argument
or contention upon the express
words of the second item of the testator’s
will: “I give, devise, and bequeath to my
beloved wife, Tamar, all my personal prop
.
erty, and three thousand ﬁve hundred dol
lars in cash out of my real estate as soon as
sold by my executor."
If the question presented by the solicitor
for theappellant had never been decided.
'
we might possibly take the view of it sub
.
mitted by him, and conclude that the chan
cellor erred, and that the appellant could
claim the whole personalty of the testator,
l and that such claim should be allowed; but
such question has been passed upon and de
termined over and over again by courts of
equity. whose concern it is chieﬂy to inter
pret wills; and never, in cases having no
I
special features more than this case has, has
|
it been decided otherwise than that the per~
sonal estate must ﬁrst be applied to the pay
ment of debts before resort can be had to
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the real estate.
The very words used in this
case, "all my personal estate," have, in the
numerous instances produced by the learned
solicitor for the appellees in his forcible ar
gument in their behalf, undergone the most
critical and exhaustive
examination
that
minds of the highest order of legal acumen
could give to them, and they have always
(where there were no expressions in the will
that required a different construction) been
held to mean sim l the balance of the
r

mummy

ment of the debts of the testator and the
legal
charges,
other
such
as those
of
burial and of administration. We are not
aware of any cases in contravention of this
view, or that would justify us, as a court of
review, in departing from the old accustomed
pathway of the law. In looking through
this whole case, with the will of William
Cooch and all its provisions or clauses in our
mind, we do not see how we can do other
wise than conﬁrm and establish the chan
cellor’s decree.
A case in some respects similar to the pres
ent (though there were many different cir
cumstances or facts in it) came before this
court, and was decided at the June term,
It was that of Morris v. Morris’s Ex'r,
1872.
of
4 Houst. 414, involving the construction
Elijah Morris’s will. While the expression
in it is not the same exactly as that in
Cooch’s will, yet the question was so much
the same that the court felt called upon, and
properly, to express its opinion in language
this case
involving the very considerations
His honer, Judge Wootten, in the
requires.
judgment of the court then declared, and
speaking the sense of all its members, said
the import of the words “balance of my
whole estate, after deducting the aforesaid
legacies," being in question, “this cannot
mean the whole original estate, but it is the
residue remaining after the payment of the
a
debts; that residue is what constitutes
man's estate; and, when we speak of our
own or another’s estate, we mean that which
remains clear for distribution after the pay
Whatever is necessary for
ment of debts.
the payment of a deceased man's debts be
longs to his creditors, and cannot properly
be considered any part of his estate for dis
tribution, and especially when we apply the
act of distribution; for no matter how much
property he may have in possession. if it is not
more than suﬂicient to pay his debt, he has no
distributive estate. This is true, not only in a
common-sense view, but in legal contempla
tion." We not only feel ourselves bound by
the words of the court, spoken by its organ
for that case, but independently we decide
that there is nothing in the will of William
Cooch that would justify us in reversing the
decree of the chancellor, which, to say noth
ing of its suﬂicient reasoning, is strictly in
accord with the law as we take it to be.
In this case there is no question between

legatees; it is simply one between the de
visees, in effect, of the real estate, and th
legatee of the personal; and we have been
unable to ﬁnd any case, nor has the learned
solicitor for the appellant furnished us with
any, which decides that the words, “all my
personal estate," in a will like that before
us, have been held to cast the payment of
debts. expenses of administration, and lega~
Much stress was laid
cies upon the realty.
by him upon the fact (which he assumed)
that the bequest to the widow was speciﬁc;
but we do not agree with him that it was
speciﬁc in any legal sense, although it was
of all, etc. A legacy is only speciﬁc when it
designates a particular thing or things by
speciﬁc description,
as my bay mare, my
gold watch, my shares of stock in such a
bank, or the like; or mentions some place
where the thing itself can be found, as my
bank notes in a certain drawer; or indicated
some part of the personal estate consisting
of various articles which can be easily dis
tinguished and set apart from the residue,
as all my personal property in a certain
room, house, hundred, county, etc.
Cases of
a similar kind will be found referred to in
part 2 of Redﬁeld on Wills, 475, where will
also be found authority for the principle that
a bequest of all a man’s personal propertyy
is not a speciﬁc legacy.
Where it is of all
merely, indicating no locality or more pan
ticular speciﬁcation, it is general, the same
as is imported by the words “rest" and “resi
due," because such word means what every
testator must be taken to know,—the balance
after payment of debts, etc.,—the law being
that the personal estate must ﬁrst be ex
hausted before resort can be had for such
payment to the realty. Every testator is pre
sumed to know the law with respect to the
liability of his estate for his debts, and con
sequently to make disposition of it in ac
cordance with such knowledge.
Therefore
it is that, where a testator even uses
such sweeping
and apparentlyIconclusive
words in disposing of his personalty
as
"all my personal estate," the law still holds
that he only meant such portion of it I L
as should
be left after taking from
all that it was liable to, either as matter
of legal responsibility for debts, funeral ex
penses, and charges of administration, or on
account of some further deduction which the
provisions of his will require,—for example,
a speciﬁc legacy.
The authorities are abun
dant upon this point, and were fully laid be
fore us in the argument in June last; it is
And, fur
unnecessary to recite them here.
ther, there is, in our opinion, no warrant for
the position assumed by the learned solicitor
for the appellant that this bequest is speciﬁc.
We have before given examples of speciﬁc
legacies; we now refer to authorities in like
cases of speciﬁcation.
Sayer v. Sayer, 2
Vern. 688; Free. Ch. 392; Gilb. ExIns, 87;
Green v. Symonds, 1 Brown, Ch. 129, in

l/

it;
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notes;
Moore v. Moore, Id. 127; Gayre v.
Gayre, 2 Vern. 538; Shaftsbury v. Shafts
bury, Id. 747; Land v. Dcvayanes, 4 Brown,
The
Ch. 537; Clarke v. Butler, 1 Her. 304.
principle is the severance of the particular
property from the great body of the estate,
l
and the speciﬁc gift of it to the legatee.
Where there are no such
ltop. Leg. 243.
restrictive expressions, a legacy of personal
estate generally will be general, and not
speciﬁc; and even the circumstance that the
real and personal estates are blended togeth
er will make no difference, although as to
the former the devise must necessarily
be
Id.; 2 Williams, ExIrs, 819.
speciﬁc.
But of course the case is different when a
testator exonerat’s his personal estate from
the payment of his debts, and casts that
burden upon his realty.
Whenever that oc
curs, the primary liability is transferred from
the personal and thrown upon the real, and
the latter is the source to which the execu
tor must ﬁrst apply.
There is no doubt of
When the intention of a testator to
that.
create a new fund for the payment of his
debts appears plain. that fund must ﬁrst be

resorted to if he has so expressed himself.
But, before that is taken as a fact, there must
be no doubt left upon the face of the will;
it must plainly appear by it that the testator
so want.
This is not to be settled by con
lecture or mere inference, but is to be shown
_by unequivocal language or expressions con
tained in the paper itself.
There must be
something the courts will recognize as suﬂi
cient for that purpose to justify them in de
parting from the old, established, certain
rule, that the primary fund for payment of
debts is a testator’s personal estate.
And
our system of settlement of estates, under
which all a man’s property, as well real as
personal, is responsible
for his debts, does
not affect the rule; for the primary liability
is still on the latter, and there remains until
it is exhausted.
In England, the real estate
was not liable for simple contract debts at
all unless made so by a testator; but here it
has always been otherwise, and the law as
uniform as it is now.
But, notwithstanding
the difference, the ﬁrst fund to be taken has
always been the personal, the real being
merely auxiliary or secondary.
Now,in looking through the will that forms
part of the record before us, we do not ﬁnd
any clause, word, or expression that would
allow us to depart (if we were inclined to do
line of decisions up
so) from the established
on questions such as are by that record pre
sented to us. There is certainly nothing said
about exempting the personal estate from
the payment of the testator’s debts, nor is
any language used that can fairly be con
strned as favoring the notion of such an in
tent.
There is not even any charge of the
real estate with them, though that by itself
would mean nothing more than that they
should be paid at all events.
Nor does the
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testator direct that, to insure the payment of
his debts, his real estate should be turned in
to money, and made part of the personal.
If he had gone as far as that even, still the
ﬁrst fund to be taken would be personalty;
as, by a well-known rule, the residue of such
real estate, after such charge upon or with
respect to it had been liquidated, would
descend to the heir or pass to the devisee
qua realty, he having the right to redeem it
from sale, and take it as heir or devisee,
according as it may have been undevised or
devised.
But, in reality, the will itself negatives
the idea that the land of William Cooch
was devoted by him as the ﬁrst fund for
the payment of his debts.
The language
of the ﬁrst item is that the executor shall pay
all the just debts and funeral expenses of
the testator as soon after his decease as pos
sible;
and in the second paragraph
of the
fourth item he expresses his desire and wish
that his real estate shall be sold within a
year from the time of his death, thus allowing
the executor a full year to ﬁnd an advan
tageous period to offer his land for sale.
If
anything could be wanting to furnish us with
assurance that the conclusion we are about
to announce is the correct one, these clauses
would be suﬂicient to do it. The testator
evidently contemplated that his personal es
tate should be at once, in the usual course,
converted into money to satisfy his creditors,
and his land in a reasonable time to raise
the money to be paid out of it.
The question is, did William Cooch, by his
will, intend that his real estate should be re
sorted to before his personal in the settle
ment of his estate?
As we do not ﬁnd in
that will any language that requires of us
to say that he did, the bequest to his wife
being a general and not a speciﬁc legacy, and
that bequest alone being the source to which
we have been referred and must resort for
such a conclusion, and the two clauses of the
will we have just referred to being, as we
think, at variance with the idea of substitu
tion, we are of opinion and decide that the
decree of the chancellor in the court below
was right, and should be aﬂirmed.

WALES, J‘. The general rule is well set-tled that, in the absence of express words or
manifest intent of the testator, his personal
estate is primarily liable for the payment of
his debts:
Duke of Ancaster v. Mayer, 1
Brown, Ch. 454; Samwell v. Wake, Id. 145;
Dickens,
597;
Walker v. Jackson. 2 Atk.
625;
Tait v. Lord Northwick, 4 Yes. 824.
The doctrine is clearly stated by Sir William
Grant, in Hancox v. Abbey, 11 Ves. 186, as
being perfectly established, that in order to
exonerate the personal estate there must be
either express words or a plain intention.
Precise and speciﬁc words of exemption are
not necessary, but it is suﬂicient if the inten
tion can be collected from the whole will to
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give the personal estate exemption from the
debts.
Mr. Jarman, in his treatise on Wills,
after a full discussion of the authorities, re
marks:
“These cases seem to authorize the
proposition that whenever the personal estate
is bequeathed in terms as a whole, and not
as a residue, and the debts, funeral, and tes
charges are thrown on the real
tamentary
estate, this constitutes the primary fund for

Jarm. Wills, 586. This
rule, and the principles on which it is found
ed, have been fully recognized and accepted
by the courts in this country.
1 Story, Eq.
Jur. $§ 572, 573; Lupton v. Lupton, 2 Johns.
Ch. 623; In re Walker’s Estate, 3 Rawle, 229.
In England, real estate is not liable for the
payment of simple contract debts.
Here that
estate is subject to the demands of all Ithe
creditors of the deceased, but not until the
personal estate has been exhausted, when it
becomes the auxiliary fund for the payment
of debts. Hence the doctrine of the English
courts of equity has been adopted, that not
only must the testator charge his lands with
the payment of his debts, but must also show
his intention to exempt the personalty.
If
their liquidation."

2

the personal estate has been speciﬁcally be
queathed, and the lands directed to be sold
for the payment of debts, the personal is
held to be exempted by necessary implica~
tion.
But the testator is always presumed to
act upon the legal doctrine that the personal
estate is the natural and primary fund for
the payment of all debts until he shows~ some
other distinct or unequivocal
intention.
In
Lupton v. Lupton, 2 Johns. Ch. 623. Chancel
lor Kent states the rule broadly, and as not
admitting of dispute, that the real estate is
not as of course charged with payment of
legacies.
It is never charged unless the tes
tator intended it should be, and that inten
tion must be either expressly declared or
fairly and satisfactorily inferred from the
language and dispositions of the will.
It is
not suﬂicient that debts or legacies are directed to be paid,-that alone does not create the
charge,—but they must be directed to be ﬁrst
or previously paid, or the devise declared to
be made after they are paid.
Where there
is an express bequest of all the testator’s per
sonal estate (with or without an enumeration
of particular articles), and the will also con
tains a charge of debts upon the real estate,
these facts have sometimes been held to
favor the exemption of the pcrsonalty.
But
the position is nowhere sustained that a spe
ciﬁc bequest of the personal estate, without
a charge on the lands for the payment of
Hill, Trus
debts. will exonerate the former.
tees, 352;
Duke of Ancaster v. Mayer, 1
White & T. Lead. Cas. Eq. 918.
Applying these rules of construction to the
of Mr. Cooch’s will, in which
interpretation
are no express words of exemption, resort
must be had to the intention of the testator
in order to ascertain what was his wish in
respect to the payment of his debts.
The

ﬂrst item contains the general and usual di
rection

to his executor

to pay his debts and

fourth,

he gives to his brothers

funeral expenses. By the second, he be
queaths to his wife "all my personal proper
ty, and three thousand ﬁve hundred dollars
in cash out of my real estate as soon as sold
by my executor." By the third, he gives to
D. Hutchison ﬂve hundred dollars.
By the
"the balance

of my estate, to be divided between them
share and share alike." Finally, he empow
ers his executor to sell his real estate at pub
lic sale within one year after his decease.
Th question is, what does the testator mean
by "balance of my estate?"
Do these words
signify what may remain or be left after all

the personal property has been given to the
wife, and the debts and legacy to Hutchison
have been paid out of the proceeds of the sale
of the land?
And is the inference plain from
the context of the whole will that the inten
tion is to cast the burden of the debts upon
the real estate?
It would be begging the
question to say that the inquiry suggests a
doubt. and there is therefore no plain declara
tion or manifest intent to change the legal or
der of payment.
It cannot be denied that in the expressions
and terms of this will there is room for con
jccture that the testator may have desired
to leave to his wife all his personal property
free and discharged from the payment of his
debts, but there is no plain declaration
or
manifest intent to that effect.
He neither
discharges the personal nor charges the real
estate, and he is. in the language of Judge -I
Story, presumed to act upon the legal doctrine
that his personal estate is the natural and
primary fund for the payment of his debts
until some other distinct and- unequivocal
intention be shown.
The object in selling
the real estate appears to have been to se
cure the cash payment of thirty-ﬁve hundred
dollars to his wife, and the division of “the
balance" of the proceeds of such sale between
his two brothers.
This was the purpose of
the conversion of the real estate, and in this
respect it differs from the case of Sharpley v.
Forwood’s Ex'r, 4 Har. (Del) 336, where the
court held that if there be no direction as to
the object of the conversion, and the land is
directed to be sold, it is a change, out and
out, of the realty.
Here there is a special di
rection to pay the wife three thousand ﬁve
hundred dollars out of the real fund, and to
divide the balance between the brothers.
There is, then, no fair or satisfactory
infer~
ence to be drawn from the context that Mr. .
Cooch intended to exonerate his personal es
tate.
As was said by the master of the rolls
in Brydges v. Phillips, 6 Ves. 570, it is only a
probable conjecture.
There is no certainty,
no clear, unambiguous
intention to be col
lected from the whole will, that he meant
There is no ground upon which to
that.
judicially collect a settled intention.
The
word '.'all" preﬁxed to “my personal estate"
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is not suﬂicient

to make

a speciﬁc

legacy,

which is of a particular and individual char
acter, precisely described and limited as to
its nature, value, or the place where it may
But, admitting the legacy to the
be found.
wife to be a speciﬁc one, the debts must still
be paid out of the personalty, unless there is

at

the same time an express

charge

on the

realty for that purpose, or an evident inten

tion

to make

comply

the charge.

A

testator

with the rules of construction

must
and
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the settled principles of law, which have been
established, as well to carry out his intention,
where it is consistent with them, as to admin
ister the estates of deceased persons, accord
ing to a ﬁxed and regular order.
Looking
at the will alone, and extracting its mean
ing by intrinsic evidence, there is wanting
that clear, unequivocal, and manifest intent
which is required to exempt the natural and
primary fund, and throw the burden upon the
real estate.
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WELCH

et al. v.

ADAMS et

Al.

(25 N. E. 34. 152 Mass. 74.)

Supreme Judicial Court of Massachusetts.
Buffolk. June 28, 1800.

Reserved case from supreme judicial
court, Suffolk county.
Chas. A. “@1011. for plaintiff.
W. Gas
ton and F. E. Snow. for Adams. J. L.
Thorndike and M. Storey, for residuary
regatees.

DEVENS. J. The plaintiffs. who bring
this bill for instructions, are the executors
of the will of Isaac Adams. which is dated

the 13th of May, A. D. 1879. Mr. Adams
had his legal domicile in the state of New
Hampshire, and died on July 19, 1883. His
will having been admitted to probate in
New Hampshire. the present plaintiffs
have there received letters testamentary,
under which they have duly qualiﬁed; the
probate court
decree of the appropriate
having been ﬁnally afﬁrmed by the su
preme court of that state on August 6,
All of the testator’s personal es
1385.
tate except household effects, farming
implements, etc., was in Massachusetts,
and on November 26, 1883, by reason of
the necessary delay in granting letters
testamentary in respect to the testator’s
personal estate in this commonwealth,
which was large, the plaintiffs had been
duly appointed special administrators
thereof, with authority to take charge of
his real estate. and had given bond for the
faithful performance of their duties as
such. On March 7, 1887, upon the petition
of the plaintlfis,aiter due notice it was or
dered by a decree of the probate court for
the county of Suffolk that a copy oi the
said will and the probate thereof in New
Hampshire. duly authenticated and pre
sented to that court, should be ﬁled and
recorded. and letters testamentary be
granted to the plaintiffs. Pub. St. c. 127. §§
15-17. From this decree an appeal having
been taken, it was afﬁrmed on the 5th of
October, 138?,by this court; and theplain
tlfis, having here received letters testa
mentary, have qualiﬁed, and proceeded to
act thereunder. By this bill the plaintiffs
seekinstructions as to the payment of two
legacies given by the will, or rather of the
interest claimed to be due thereon, one be
ing a legacy of $64,000 to Mrs. Anna R. Ad
ams, wife of the testator, and the other of
Mrs.
$5,000 to Julius Adams, his son.
Adams having deceased since the death of
the testator, Julius Adams has been ap
pointed her administrator with the will
annexed. It is found that the personal es
tate in the hands of the executors is more
than sufﬁcient, after paying all debts and
other legacies, to pay all sums which are
claimed on account of these legacies.
Under Pub. St. c. 127. § 34. and chapter
156, §§ 5. 6. the supreme judicial court and
the probate court have concurrentiuris
diction of a petition by theexecutor for in
structions as to the construction ofa will,
and from the decree of the probate court
any party aggrieved may appeal to this
court. Assumingfor the moment that the
subjects on which the bill requestsinstruc
tions present inquiries such as in ordinary
cases where the testator has been domi

ciled here and original administration has
been here granted could properly be ad
dressed to this court. it is to be considered

whether the matter is in any way affected
by the fact that the testator was domi
ciled in New Hampshire. and that the
original probate of his will was in that
state. In dealing with personal property
here found the executors are accountable
to the probate court in this common
wealth, and there is no duty imposed up
on them to transfer it or its proceeds to
New Hampshire, to be there administered,
even after the paymentoi the debts in this ,
state. On the contrary,it would be irreg
ular so to do unless an order tothat effect
was made by the probate court.
The
Public Statutes (chapter 133, § 1.) provide,
.in
taken
this
in the case of administration
state on the estate of an inhabitant ofany
other state or country, that “his estate
found here shall, afterpaymentofhis debts,
be disposed of according to his last will,
if he left any duly executed according to
law;" otherwise his real estate is to de
scend according to the laws of this com
monwealth, and his personal estate to be
distributed and disposed of according to
the law of the state or country of which
he was an inhabitant. Section 2 provides
that after payment of the debts in this
commonwealth “the residue of the per
sonal estate may be distributed and dis
posed of in the manner aforesaid by the
probate court, or, in the discretion of the .
court, it may be transmitted to the execu
tor or administrator, if any, in the state
or country where the deceased had his
domicile, to be there disposed of according
to the laws thereof." Sections 3, 4. and 5
provide for the settlement of the estate in
this commonwealth if it is insolvent, and
are intended to enablecreditors here to ob
tain an equal share, in proportion to their
respective claims, of the whole property,
whether within or without the common
wealth. This statute certainly .gives the
right to the probate court here to dispose
of the estate according to the will as orig
inally proved in another state. in leaving
it in its discretion to determine whether,
after the payment of debts here, the resi
due of the personal property shall be trans
the statute
mitted to anotherjurisdiction,
is only declaratory of a general principle
often acted on. Stevens v. Gaylord, 11
Mass.256. 264 ; Harvey v. Richards, 1 Mason
B81; Ewing v. Ewing, L. R. 9App. Cars. 34, 39,
L.R.10 App. Cas.453. 502. It is said by Mr.
Justice STORY, in discussing the question
whether a court in which ancillary admin
istration had been granted oughtto enter
tain a decree for ﬁnal distribution of the
assets among the various claimants hav
ing equities or rights in tne iund,that such
court is not incompetent to act upon the
matter, and that whether it will do so, or
whether it will transmit the property to
the forum of the domicile of the deceased,
is a matter of judicial discretion. depend
ent on the circumstances -of the case.
“There can be," he adds, “and ought to
be, no universal rule on the subject. But
every nation is bound to lend the aid of
its judicial tribunals for the purpose of en
forcing the rights of all persons having a
title to the fund, when such interference
will not be productive of injustice, or in
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,

convenience, or conﬂicting equities, which
may call upon such tribunals for absti
neuce in the exercise of the jurisdiction."
Story, Eq. Jur. -6589. If the property had
to another jurisdiction,
been transmitted
this court would not undertake to con
strue the will or determine how the estate
should be distributed, or how interest
should be computed on the legacies.
Emery v. Batchelder. 132 Mass. 452. But
the personal property is here, and was so
It is ample
when the testator deceased.
for the payment of the legacies immedi
ately in question, as well as all other leg
acies or debts, whatever may be the inter
est thereon. The lcgatees are also here,
as well as the residuary legatees, who are
the only persons who can be affected by
any determination as to these legacies,
and no such case is presented as might be
if the marshaling and distribution of the.
whole estate were now to be considered.
Under such circumstances, it does not con
stitute a valid objection to the giving of
instructions that the testator was (lomi’
ciled in another state, or that his will was
~originally proved there.
If it be urged that the probate court
may yet, in the exercise of its discretion,
order the personal property transmitted
to New Hampshire, and thus that any in
structions we might give would become
inoperative,it is sufﬁcient to say that it is
not to be presumed that it would do so
when all the circumstances exist which
render the disposition of the property, so
far as the legatees are concerned, more
appropriate here than elsewhere, and
when important rights of opposing par
ties have here been settled upon lull no
tice; especially so when any order for this
transfer of the funds would be subject to
review by this court, sitting as the su
preme court of probate.
The ﬁrst question presented by the ex
ecutors, according to the report,is wheth
er the legacy by Mr. Isaac Adams to his
wife carries interest from the date of the
testator’s death, orirom the end ofone year
thereafter. This bequest was of “the sum
of six ty-four thousand dollars in money, to
be paid her as soon as convenient after
my deccase, " and was accompanied by a
devise to her of ﬁve pieces of productive
real estate in Massachusetts, of which she
was dowable.
These provisions by the
devise and bequest in behalf of his wife
are declared to be in full satisfaction “of
her dower and homestead rights in my es
tate, and of all distributive share or rights
whatsoever therein." In Pollard v. Pol
iard,1 Allen,4!)0,it was held that a widow
to whom a- legacy was given in lieu of
dower was entitled to be paid in full, in
case of a deﬁciency of assets, in preference
to legatees who were mere volunteers,
and also to receive interest thereon from
the death of the testator, if he had pro
vided no other means for her support dur
ing the ﬁrst year after his death; and this
upon the ground that she is to be regard
ed as a purchaser for value, by reason of
her relinquishmentof her important rights
The question
in her husband’s estate.
is, however, to be decided
here presented
according to the law of New Hampshire.
It is not merely a question of how prop
erty shall be here administered, but what
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is the construction and effect of the will,
and what was the intent of the testator
The construction of the
by its provisions.
will, and the distribution thereby made of
personal estate, are to be
the testator’s
governed by the law of his domicile. Sew
all v. Wilmer.132 Mass.136; Pub.5t.c.138,
§1. By the law of New Hampshire, as of
Massachusetts, the wife is treated, in ac
cepting a provision by will, as a pur
chaserfor value, and the general rule which
applies in the case of creditors who receive!
a legacy in satisfaction of a debt,and whot
are held entitled to interest from the death
of the testator, would apply where no dif
ferent intent is shown. Towle v. Swasey,
106 Mass.100; Williamson v. Williamson,6
Paige, 298. But by the law of New Hamp
shire, as of Massachusetts, while the wid
ow is a purchaser for value she also has a
right to determine whether she will accept
the provision made. and to acceptor reject
it as she may choose. Gen. Laws N. H. c.
if she accepts it,
202, §§ 9, 18; c. 193, § 13.
she must accept upon the terms and conditions on which it is made. She can have
only what the will gives her, and in the
mode in which it gives the property be
queathed to her. The precise point decid
ed in Pollard v. Pollard, ubi supra, does
not appear to have been decided in New
Hampshire.
In Lorlng v. Woodward. 41
N. H.391. it is said that to the general
rule there laid down, that a pecuniary
legacy, payable generally, without desig
ation of any time of payment, is payable
t the end of a year from the death of the
estator, without interest, and, if not then
aid, with interest after the end of the
year, there is one exception, which is in
favor of minor children of the testator,
who are entitled, unless other provision
is made for their support, to interest upon
their legacies from the date of the testa
tor’s decease. It is argued therefore by
the residuary legatees,that in New Hamp
shire no such exception exists in favor of
the testator’s widow as has been held to
exist in Massachusetts, as otherwise the
learned chief justice of New Hampshire
who delivered the opinion would not have
failed to state it. We shall not have oc
casion to consider this contention, or
whether the language used is fairly to be
construed as holding that no other excep
tion to the general rule than that speciﬁed
actually exists in New Hampshire.
We
are of opinion that upon other grounds
the position taken by the residuary lega
tees is correct.
In Pollard v. Pollard, ubi
supra. it is clearly implied that if other
provision is made by the testator for the
support of the wife, which will avail her
during the year following her husband’s
decease, she would not be entitled to in
terest from that time. The legacy to Mrs.
Adams was accompanied by a devise to
her of ﬁve pieces of productive real estate,
to the considerable income of which she
became at once entitled, and the case is
not presented of a widow left without
other means of support than her legacy.
In Loring v. Woodward it is said that
minors are entitled to interest upon their
legacies from the decease of the testator
only in those cases where no other pro
vision was made. If, therefore, it can be
held that in New Hampshire the same ex

\

166

PAYMENT OF DEBTS AND LEGACIES.

ception exists in favor of the widow as to
the allowance oi interest that exists in
this commonwealth, it cannot be reason
ably doubted that it applies only in those
cases where other provision is not made
for her support. Again, it is said in Lor
ing v. Woodward, nbi supra. that the gen
eral rules there laid down on the subject of
interest and income do not apply where
speciﬁc directions are given by the will, or
where adiiferent intention is to beinferred
from its provisions. The inference is fairly
to be drawn from the provisions of Mr.
Adams’ will that he did not intend that
the payment oi the legacy should beim
If a will is silent as to the time
_ mediate.
lwhen a legacy is to be paid. one to whom
'such a legacy is bequeathed. and who
.stands in the position oi a purchaser for
, value, is entitled to have the time of pay
ment determined by the legal presumption
oi thcintent oi the testator.
If a time
were speciﬁed for its payment, he could
make no claim for any delay in its pay
ment except after the expiration of the
By the terms in which the
time speciﬁed.
legacy to Mrs. Adams was given, no time
for its payment was speciﬁcally stated:
but the provision that “it shall be paid as
soon as convenient alter my decease" dis
tinctiy shows that the legacy would not
be paid at once, but that its payment
I
would be governed by the convenience of
the estu te. The rule that legacies draw
interest only after the expiration oi.’ a year
contemplates that such atime is a reason
able one for the collection oi assets and
reducing them to money. By accepting
her legacy to be paid at the convenience
oi the estate. for that is its lair interpreta
tion, the widow consented to wait for the
expiration oi the usual time for its pay
ent. It follows that she would not be
to interest until the end oi a year,
nd such instruction is given accordingly.
ghtitled
The next question reserved for our con
sideration by the report, and on which
the bill requests instructions. is whether
the interest upon both the legacies oi $64.
000 to the widow and $5,000 to Julius
Adams, is affected by a deposit made on
August 8.1857, with the New England
Trust Company, to the credit oi Julius
Adams, oi an amountequal to these sums;
and also in what manner, and at what
rate, interest on these sums shall he com
puted. The inquiry thus presented does
not involve the construction oi the will,
but concerns the duty of the executors un
der it, and the effect of the acts which they
have already done. It is well established
that trustees may ask the instruction of
the court, not merely as to the construc
tion of the instrument under which they
act, but also as to their duties under it.
Hyde v. Wason,l3l Mass.450.
Nor is there
any reason why executors and adminis
trators might not do the same, except
where the matter is one which can be
more appropriately dealt with in the pro
bate court, especially in the settlement of
their accounts. ’iIreadwell v. Cordis, 5
Gray, 34l. 348. Whenever a trustee doubts
as to his safety and security in complying
with aclaim of the cestui que trust, his
only prudent and sale course is to wait
for the directions of acourt of equity.
Dimmock v. Bixby, 20 Pick. 1368. While

l

our statutes

have established an elabo
rate system oi procedure for the adminis
tration of the estates of deceased per
sons. in the settlement oi the accounts of
executors, the jurisdiction of the probate
court is limited to these, and it cannot,
upon a hearing of that character. give
directions as to how future accounts shall
be rendered, or the duties oi executors
performed.
Lincoln xI. Aldrich, 141 Mass.
342, 5 N. E. Rep. 517; Trust Co. v. Eaton,
140 Mass. 532, 4 N. E. Rep. 69. The probate
court may indeed, upon proper petition,
concurrently with this court determine
all questions arising under wills or relat
ing to their construction, any party ag
grieved hy the decision of that court
having a right oi appeal to this. Pub.
St. c. 127, §34: c. 156, §§ 5, 6-11; Swasey v.
Jaques, 144 Mass. 135, 10 N. E. Rep.758. It
may be that the inquiry which the execu
tors seek now to have determined could
be passed upon and decided in the probate
court on the ﬁnal settlement of their ac
count by the order for the payment of
debts and legacies, and oi distribution to
be passed thereon, from which order an
appeal could be taken by any party aggrieved to this, as the supreme court of
probate. Yet, in the situation in which
the executors ﬁnd themselves by the de
lays and embarrassments oi the case. and
by the accumulations of interest on the
funds they have collected.a majority of the
court are of opinion that the executors may
properly ask instructions upon the matter
thus in question.
Whether such a bill
shall be entertained, or whether the par
ties interested shall be left to the other
remedies provided, is, to some extent, a
matter ol discretion. The inquiries sub
mitted have been iully argued by the lega
tees and the residuary legatees, who are
the only persons interested, and both par
ties have desired that they should be deﬁ
nitely passed upon.
On August 8, 1887, the plaintiffs, after
some correspondence with Julius Adams,
who had become the administrator with
the will annexed oi the estate oi his mnth~
er, who had then deceased.deposited with
the New England Trust Company the
amount of the two legacies of $64,000
and $5,000 (together with another sum
for rents collected, not necessary to be
here considered) to the credit of Julius
Adams. These sums were deposited with
out any interest being included, the mat
ter of interest having been the matter
in dispute bet ween Adams and the execu
tors. Adams never authorized or ratiﬁed
this deposit with the trust company, re
fused to receive the deposit book, and has
in no Way recognized the deposit, which
bore interest at the rate of 2% per cent.
He had been informed before the deposit
was made, he having declined to receive
these sums without interest, that they
would be thus deposited unless he should
receive them. or designate some other
place for their deposit. On behalf oi the
residuary legatees it is contended that
the executors had a right to require J n
has Adams to receive, on account of the
legacies, the principal of the amounts due;
that he was not at liberty to refuse to re
ceive any portion unless the whole sum
due was paid; and that the deposit oi
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these sums with the trust company was
a valid appropriation in part satisfac
tion of thelegacies. Itisconceded by them

that the legacies carried

interest from
the end of a year after the testator’s
death, and therefore that the sums depos
ited on account of the legacies were less
than the amounts due at that time.
The ﬁrst inquiry which we consider in
this transaction is whether the plaintiffs,
as executors, were then in a position right
fully to make appropriations for the pay
ment of legacies. If they were not. Adams
could not be called upon to deal with
them.nor be bound to assent to their acts.
On August 8. 1887, their situation was a
somewhat peculiar one. The will of Isaac
Adams had been ﬁnally admitted to pro
bate in New Hampshire, and they were
lawfully appointed executors in that state
on August 6, 1885. Previous to this time
the same gentlemen had been appointed
special administrators in this common
wealth, on November 26, 1883. On March
7, 1887, the probate court of Suffolk coun
ty had admitted to probate a copy of the
will proved in New Hampshire, and from
this decree Julius Adams had appealed.
This appeal was pending until October 5,
1887, when the decree of the probate court
was afﬁrmed. but letters testamentary
were not issued to the plaintiffs until Sep
tember 17, 1888. On the 8th of August,
1887, the plaintiffs were not executors in
this commonwealth. As executors of a
foreign wili,they had no right to act here,
and to dispose of the estate here. In or
der that they should have this authority,
it was necessary that the will should have
been here admitted to probate, and letters
testamentary issued to them. Campbell
v. Sheldon, 13 Pick. 8; Pub. St. c. 127, §7.
As special administrators, whose duty is
only to take care of and preserve property
until it can be regularly administered,
they certainly had no authority to pay
legacies. While the plaintiffs acted ap
parently as executors appointed in the
state of New Hampshire, describing them
before any ap
selves as "co-executors"
pointment of them as such in this com
monwealth,
the two sums deposited
“were paid out of the personal estate of
the testator in Massachusetts. which had
come to the hands of the plaintiffs as spe
cial administrators. " The probate court
had never authorized or directed the
transfer of any part of the property held
by the plaintiffs as special administrators
to themselves as executors in New Hamp
shire. In the account subsequently ﬁled
by the plaintiffs on November 23,1888. as
they
executors in this commonwealth,
claim to be allowed for the payment of
these sums. Adams was not called upon
to deal with the plaintiffs while occupying
so ambiguous a position. or to recognize
them as having authority as executors
under the laws of New Hampshire to deal
with property here without having been
to do so by this common
authorized
wealth. Until, in its discretion, the pro
bate court directed the personal estate
here found to be transferred to the foreign
jurisdiction,
executors there could not
rightfully deal with it. Many acts may
without doubt be done by one as executor
previous to his appointment, as such,
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which, if in themselves not illegal, and
as an executor may properly do,
might be validated by his subse uent ap
pointment relating back to the 1; me of do
ing the acts. No person, however, is re
quired to deal with one who may thereafter
be appoinied as executor, trusting to the
chance that he will be appointed. orfocon
sent to appropriations made by him in the
anticipation that they may thereafter be
lawfully made. The case as here present
ed has also this peculiarity: that if the
appropriation made by the plaintiffs while
executors in New Hampshire is to be treat
ed as authorized, so as to bind Julius Ad
ams. in whose favor the deposit was
made, it i so because of their subsequent
appointment
in Massachusetts.
Acts
done in one capacity are thus treated as
authorized by a subsequent appointment
of the actors to another capacity.
The
plaintiffs are now attempting to adminis
This is
ter the estate in Massachusetts.
the foundation of their bill for instruc
tions, yet the act concerning which in
struction is asked was done while they
were executors in New Hampshire only.
At the time when the plaintiffs undertook
to offer payment of the legacies, to appro
priate a sum therefor, and to make a de
posit thercof, they had no authority to do
so in such manner that the rights of the
legatees would be affected.
Nor, irrespective of this matter of the
plaintiffs’ authority, are we of opinion
that legatees are bound to accept a pay
ment by installments which should oper
ate pro tanto to diminish their
That it is an exceedingly convenientciaimsl
mode
often of administering an estate to make
partial payments to creditors or legatees
when the rights of creditors are satisﬁed
may be admitted.
Orders to this effect
are often made by courts, independently
of statute authority, for the more conven
ientdistributton of the estatmas the funds
accumulated in administration by the
collection of debts or the reduction of se
curities into possession would otherwise
be substantially idle. In this common
wealth, the practice is recognized by stat
ute. and the probate courts are authorized
to order partial distribution of the funds
of estates in the course of administration.
Pub. St. c. 136. §21. If such an order is
obtained, there would be much force in
contending that interest should not, after
such an order, or proper information of
such
an order, be allowed except on the
balance of the debt or legacy which would
remam after the application of the partial
payment was, or might have been. made.
No such order was passed or applied for,
and the iegatee or creditor ought not to
be expected to receive payment
of his
legacy on debt in such instailmen ts as the
executor may, in his own discretion. see
ﬁt to apportion to him. The existence of
the power in the court to order partial
payments, and its frequent exercise, do
not indicate that the executors have any
such power, but rather otherwise.
If the
legatee or creditor should consent to re
ceive partial payments, which no doubt
are often made without any order of
court, it certainly would be right that in
terest on his claim should be diminished.
in the case we are considering the two
such
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sums offered to Adams, and deposited to
his credit, were relused by him, and it is
conceded that they did not equal, interest
included, the amount of the legacies to
which. in his own right and that of his
mother, he was entitled. Even if the offer
was madethat Adams should rcceivethese
sums for the legacies, leaving the question
oi interest upon them open for further
consideration or litigation. he was un
der no obligation thus to accept them.
These views render it unnecessary to
consider several points which have been
quite fully discussed, viz., what was the
true construction of the correspondence
between the executors in some other re
spects, and whether Julius Adams might
safely have accented the offer of the exec
utors without waiving his right to op
pose the probate oi his father’s will in this
common wealth, which he was then con
and certain other claims made by
ﬁesting.
lm.
It is urged in connection with the claim
for interest on these legacies that the con
duct oi Julius Adams in opposing the pro
bate of his in ther’s will in New Hamp
shire and in this commonwealth was litig
ions and unreasonable. So far as the
legacy to Mrs. Adams is concerned, her es
tate should certainly not be diminished
by any acts done by her son in his individ
ual capacity. The facts are not before us
upon which we could decide vi hether his
conduct was litigious and his resistance
to the probate of the will unwarraninble,
even if we could hold that his claim for in
terest should be aflected thereby. It is
without doubt true that, where the settle
ment of an estate is delayed by legal con
troversy, and where funds are accumulat
ed under such circumstances that they
cannot be permanently invested, loss may
be occasioned to the residuum of the es
tate. The contestant who disputes a will
is still, however, in the exercise of lns legal
rights. It was held, therefore, in Kent v.
Dunham, 106 Mass. 586. that the fact that
legatees had caused delay by unjustiﬁa
ble proceedings, embarrassing the execu
tors in the settlement of the estate, was
inadmissible for the purpose of defeating
theirclaim to interest. On the otherhand,
we can perceive no ground for the claim
on behalf of Julius Adams that interest
should be computed on these legacies alter
the expiration of one year from the death
of the testator, with annual rests, and
thus that the legatees should receive com
pound interest.
The question remains to be determined
at what rate interest shall be computed.
It is urged on behalf oi the residuary leg
atees that it should besomethingless than
the legal rate, and that certainly this
should be so alter the deposit made by the
plaintiffis,upon which only 2% percent.was
to be allowed. In the view we have tak
en, the matter of interest is not affected
by the deposit. That interest at the legal
rate is payable after one yearirom the tes
tator’s death, is well established as a gen
eral rule in Massachusetts and New Hamp
shire. Lorim.' v. Wood ward, Kent v. Dun
ham, ubi supra; Ogden v. Pattee. 149
Mass. 82, 21 N. E. Rep. 227. Even where
the estate could not have been reduced to
money within that time, or where the ad

ministration had not been taken for a
considerable time after the death of the
testator, it would still be allowed to the
iegatee as an incident and accretion to the
legacy. Ogden v. Pa ttee, ubi supra; Lamb
v. Lamb, 11 Pick. 371; Martin v. Martin.
6 Waits, 67. This allowance is made, not
merely became’ it will be presumed that the
estate will, alter the year has expired,
have actually made this sum, but also be
cause, as it would be difﬁcult, if not im
possible, to investigate how much inter
est had been made in such cases. it is a
reasonable rule to adopt that rate of in
terest which the law has ﬁxed where none
other is stipulated for. It is urged that it
is a matterofpablic knowledge that no in
terest can now he obtained as high as 6
per cent. on any sale investment: that
such an allowance should no longer pre
vIail; that the court should determine. ei
ther directly or with the aid of a master.
what could reasonably have been ob
tained, and that this only should now be
allowed.
ltis probable that the rate of
interest does not so nearly represent now
what can be earned by a safely invested
fund as it did when it was originally es
tablished by statute as the legal rate, and
that it would be diﬁﬁcultnow to obtain it.
But, as it is inferred that where no time is
speciﬁed for the payment of a legacy it is
not to be paid until theend of a year lrom
the death oi a tcsta tor. so it is a reasona
ble inference that the testator intended, if
the legatec did not receive it until some
time alterthat period. that he should then
receive it with the interest allowed by in w.
His gift fairly imports this, because that
is the rate where a debt or payment which
is due in przesenti is deferred. This view is
not in conﬂict with Williamson v. Will
iamson, 6 Paige, 298, and Healey v. Top
pan, 45 N. H. 243. The question in these
ca ses was not between legatees of speciﬁed
sums and the estate, but between those
who were the legatees, one class of whom
were entitled to an estate for life in the
legacy, and the other to the remainder.
As between them.there was no doubt that
the tenant for life, after the fund was act
ually formed, was entitled only to the in
terest or income which it produced. In
determining what should be the basis of
apportionment between them before the
settlement ol the estate and before it was
actually formed and productive, it was de
termined that 5 per cent. upon it as ulti
mately ascertained would be right, as it
represented the income which might have
been obtained.
It by no means follows
.that what is right as between legatees in
in the
terested in different proportions
same fund is a proper rule between a lega
tee of a deﬁnite sum and the estate of the
testator.
It is urged that by the English
rule less than the usual or legal rate oi in
terest is often allowed, and that the
amount of interest which legatees areenti
tied to recover is regulated by the court
of chancery with reference to the amount
which executors could have made, and
that this rate has been diminished from
time to time by reason of the change in
the value of the interest upon money.
Bcckford v. ’l'obin. 1 Ves. Sr. 308,3l1; Guil
lam v. Holland. 2 Atk. 343; Wood v. Bri
ant, Id. 523; Sitwell v. Bernard, 6 Ves. 520.

PAYMENT OF DEBTS AND LEGACIES.
The rule oi the court of chancery appears
from these cases to have been that it
could determine, at its own discretion,
how much interest should be allowed,and
even without inquiry into the circum
stances of any particular case. Sitwell v.
Bernard. ubi supra. No action could have
been brought at common law to recover
the amount of a legacy which was treated
only as a direction to the executor. The
remedy oi the legatee was only in the ec
clesiastical courts or the court oi chan
cery. These courts have always assumed
the right to determine the terms on which
the beneﬁciary should receive it. This is
given as one of the reasons why an action
at law should not be maintained for it.
Deeks v. Strutt,5Term R. 690; Allen v. Ed
wards, 136 Mass. 138.
In this common
wealth an action at law has lougbeen the
remedy to recover the amount of such a
legacy. Allen v. Edwards, 136 Mass. 138,
and authorities cited. Such is the rule, we
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believe, in most. if not all. of the states of
the Union.
While in many cases inter
est has been recovered, none has been
cited or is known to us where it has been
at less than the legal rate. It has been
recovered upon the same principle that: it
is awarded in any case where the pay
ment of a debt due has been deferred.
We
have no reason to believe that the law of

New Hampshire in this respect differs
irom that which prevails in this common
wealth, and we do not feel authorized to
change the rule so long as the statute re
mains unchanged which ﬁxes a rate oi
interest. Kent v. Dnnham, ubi supra;
Ogden v. Pattee, ubi supra; Pub. St. 0.
77, § 3; Wood v. Cori, 4 Metc. 203; Loring
v. Woodward, ubi supra; Gen. Laws N.
H. c. 232, § 2. The executors are there
fore instructed that the legacies ol $5,000
and $64,000 are payable, with legal inter
est, in a year irom the death of the tests.
tor. Instructions accordingly.
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