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Error to appellate court, First district
Stevens, the plaintiff, was introduced to
. Hicks, the defendant,
by Jones, who had the
option for purchasing the rights in tube-closer,
an invention of Hicks, for the state of New
York. Stevens talked with Hicks about investing In it. Hicks asked $50,000 for each
of several states, including Pennsylvania and
Ohio, and that the rights for each of these
states were worth that sum, as were also the
rights for the state of New York. After several interviews, Stevens told Jones he should
have to give it up, as Hicks' prices were
Jones then asked him to take half
too high.
of New York with him, and that they go
in as partners on an option he had to purchase that state for $20,000. Negotiations
were had, and a number of interviews took
place, at which representations were made by
Hicks as to the capabilities and merits of his
invention, and Hicks gave Stevens a circular
containing a description of such capabilities.
May 30, 1883, an agreement of purchase was
executed by the parties, wherein Hicks sold
to Jones and Stevens the territorial rights for
the state of New York to make and sell the
executed
his
Stevens
Hicks Tube-eloser.
three notes for $2,500 each, and delivered
them to Hicks, and shortly thereafter paid
him $2,500 In cash.
Jones did the same.
Stevens paid Jones $250, half of the amount
This sum
he paid Hicks for the option.
Hicks gave Stevens credit for on one of his
Being unable to sell the tube-closer,
notes.
and Jones gave
October 16, 1883, Stevens
Hicks a reassignment of their rights, and demanded their money and notes, which Hicks
refused
to give up. October 23d, Stevens
notified Hicks in writing that he rescinded
the contract, and demanded a return of the
consideration.
November 5th he filed his bill
and recover the
to rescind the contract,
money and- notes.
The judge found that the
patent was worthless; that Hicks' representations were material and false; and decreed
that the contract be rescinded, and that the
$2,500 paid and the notes be returned,
but
did not decree the repayment of the $250 paid
by Stevens to Jones, and indorsed by Hicks
on one of Stevens' notes.
On appeal the appellate court affirmed the
decree, except that it added the $250 paid by
Stevens to Jones to the money decree.
H. W. Wolseley, for plaintiff in error.
UtlEdward A. Dicker, for de-

man Strong and
fendant in error.

SHOPS, J. There is no disputing as to the
making of the contract of Sale in this ease,
or as to its terms; the principal controversy
being whether Hicks, before the sale, made
material representations as to the utility and
value of the invention sold, which were relied on by Stevens, and which were false.
H.&B.Eq.(2c1E(1.)-18
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satisfies us that, prior to the
consummation
of the sale, the parties had frequent interviews, in which Hicks represented
to Stevens and Jones that the Hicks Tubecloser was a new and valuable Invention, and
would save both steam and fuel; that It was
a good and profl'bable thing to sell, and would
bring great profits.
Hicks also gave Stevens
a printed circular setting
forth therein Its
capabilities and merits, which, among other
things, stated that "the use of the tube-closer
demonstrates
to a positive certainty its ability to show by the steam-guage, in the morning, before firing up, the same steam pressure
that Is felt at night after the day's work. It
will even hold steam in the boiler from Saturday night until Monday morning. It is
guarantied to save fully 15 per cent, of fuel,
or whatever fuel is usually required to raise
steam in the morning. The Hicks tube-closer
will do it. It will save its cost every month."
Hicks also assured Stevens, in some of the
interviews, that the right to make and sell
the tube-closer In either of the states of Ohio
or Pennsylvania was worth $50,000; that the
right to the state of New York was worth the
same sum; and that ^the appliances could be
manufactured for five dollars apiece, and
would sell for $30 each, and that there was
not less than 2,000 boilers in each of the
states named.
Most of these representations,
especially those in the circulars, are not deHicks, by his answer and testimony,
nied.
claims that all the representations he in fact
made were true, but, whether true or false,
they were not relied on by Stevens In making
the purchase.
It is claimed there was an error in admitting in evidence the verbal statements made
by Hicks, in regard to the tube-closer, prior
to the written agreement for Its sale.
Such
'
statements were not admitted for the purpose
of changing the terms of the written contract,

but to show that Its execution was procured
through fraudulent misrepresentations
on the
part of the vendor, and for that purpose It
was certainly proper.
But It is said there
is no charge of fraud in the bill, and hence
there was no foundation in the pleadings to
justify the admission of the evidence. This
is a misapprehension.
Good pleading requires
fraud t!0 be charged specifically, and not in
general terms.
The facts relied on as constituting fraud should be set forth so as to
apprise the opposite party what he is called
on to meet.
Elston v. Blanchard, 2 Scam.
420; Davis v. Pickett, 72 pi. 483. The bill
sets forth the specific representations
made by
Hfeks which Induced the complainant to make
the purchase, and then charges "that the representations In the circular given b^ Hlcks to
the complainant and Jones, and the representation that by Hicks' experience, by the use
of said Invention, great saving of steam and
fuel could tie made, and other representations of like effect, whereby complainant and
Jones were Induced to purchase said rights,
are and were utterly false, and said inven-
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tlon Is worthless, and by Its use no saving of
any practical value can be made," and were
known by Hicks to be worthless and of no
value.
The facts alleged in the bill. If true,
constitute a fraud. If it were otherwise,
Hicks should have interposed a demurrer or
motion to dismiss for want of equity.
It is urged that Stevens did not rely on any
made by Hacks, but
of the representations
acted upon his own judgment; and that, if he
did rely upon them, he was guilty of such
negligence, in falling to properly investigate,
relief.
as to deprive him of any equitable
To entitle a party to relief, either legal or
equitable, on the ground of a fraudulent misrepresentation,
he must have relied upon the
representation
as true; for unless the representations are believed to be true, and acted
It is
upon, it can cause no legal Injury.
necessary that he Should trust the representation, but it is not essential that the false
representations
should be the sole inducement
2 Pom. Eq.
to his entering into the contract.
Jur. § 890; 2 Pars. Cont. (5th Ed.) 773. The
party acting upon a representation must, under the circumstances
of the ease, have been
justified in relying upon it, in order to entitle him to relief. As stated in Pom. Eq.
Jut. § 891: "It may be laid down as a general proposition that where the statements
are of the first kind, [relating to substantial
matters of fact, and not mere opinion,] and
especially when they are concerning matters
which, from their nature or situation, may be
or unassumed to be within the knowledge
der the power of the party making the representation, the party to whom it is made has
a right to rely on them; and, in the absence of
any knowledge of his own, or of any facts
which should arouse suspicion and east doubt
upon the truth of the statements, he is not
bound to make inquiries and examination for
himself. It does not, nnder such circumstances, lie In the mouth of the person asserting the fact to object or complain because the other took him at his word. If he
claims that the other party was not misled,
he is bound to show clearly that such party
did know the real facts; the burden is on
him of removing the presumption that such
party relied and acted upon his statements."
And In, section 8^ the same author says:
"When a representation
Is made of facts
which are, or may be assumed to be, within
the knowledge of the party making it, the
knowledge
of the receiving party concerning
the real facts, which shall prevent his relying
on and being misled by it, must be clearly
and conclusively established by the evidence."
When a party, ignorant of the real facts,
and having no ready means of information,
makes a purchase, or enters into a transaction as to the subject-matter of which representations
have been made which are material, the law will presume, as a matter of
fact, that he relied on them.
Redgrave v.
Hurd, 20 Ch. Div. 1; Nlcols' Case, 3 De
Gex & J. 387; Fishback t. Miller, 15 Nev.

Benj. Sales (4th Am. Ed.) 465, note
false representations
are made as to
matters of fact, and the means of knowledge
are at hand, and equally available to both
parties, and the purchaser, instead of resorting to them, trusts the vendor, the law, as
a general rule, will not relieve him from his
own want of ordinary prudence.
Cooley,
Torts, 487.
This Is the case where the property is tangible and Is at hand, and subject
to Inspection,
but a different rule obtains
when the property is at a remote distance,
or where the property right is intangible, and
the falsity of the representations
cannot be
In Smith v. Richdetected by inspection.
ards, 13 Pet. 26, it is held that when a sale
is made of property, but at a remote distance, which the purchaser knows that the
seller has never seen, but which he buys
upon the representation of the seller, relying
on Its truth, such representation
in effect
must be deemed to amount to a warranty, or
at least that the seller is bound to make it
good.
Cooley, Torts, 488; Maggart v. Freeman, 27 Ind. 531; Lester v. Hahan, 25 Ala.
428;
b.

445.

If

In the case at bar the pmrchaser was
wholly unacquainted with the use, operation, and management of steam-boilers, and
of the utility and value of the Invention, and
it is doubtful whether its capabilities, usefulness, and practical value could then have
been determined,
even by experts, without
very considerable use and long experiment
At the date of this contract, the patent,
though allowed, bad not been issued, and
but few of the tube-closers had been used or
tested by others than the inventor.
Stevens
testifies that he had not seen the tube-closer
In use or operation before he signed the contract; that he inquired of several to whom he
was referred by Hicks, but could learn nothing as to their merits, except from one party,
who said they had tried it, but had thrown
it away. When Hicks was informed of this,
he said he had met a similar case, and had
fixed It up so that it worked all right, and
that be would do the same with this one.
Hicks was the inventor,, and claimed to have
made thorough tests of his Invention, and
presumably had a greater knowledge of its
use, capabilities, utility, and value than any
other person.
From these facts, and his
profession of friendship to Jones, and of his
desire to put him Into a good paying busifaess, we think Stevens
and Jones not only
plied upon the representations, but had a
right to rely on them in making their purchase.
Allin v. Millison, 72 lU. 201.
It Is true that Hicks told Stevens and
^
Jones not to take his word, but to satisfy
themselves
as to the merit of his invention
before buying, but this cannot relieve him
made
from liability for his misrepresentation
for the purpose of Inducing the purchase.
He must have known that but little, if any,
information could be obtained by inquiry,
from the fact the tube-closer had not been
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proof showed that practically
was of no
value In the respect mentioned in the circular. These circulars were printed and distributed for the purpose of inducing others
to purchase rights of him, and the statemore
ments therein may be regarded as of
condeliberate character than if made in
They were properly admitted.
versation.
881, and also Cooley,
See
Pom. Bq. Jur.
Torts, 477.
As general rule, representations as to the
value of property sold, though exaggerated,
do not constitute fraud, but
has some exceptions.
As said in Cooley, Torts (page.
"There are some cases, however, in
484:)
which even
false assertion of an opinion
fraud; the reason beilig
will amount to
that under the circumstances the other party
right to rely upon
has
without bringing^
his own judgment to bear.
Such is the case
when one is purchasing goods, the value of
which can only be known to experts, and is
relying upon the vendor, who is
dealer in
such goods, to give him accurate information
coueerning
them.
The same rule has been
applied when
dealer in patent-rights sold
certain territory to one who was ignorant
of its value, representing it to be very valuable, when he knew it was not."
See Allen
V. Hart, 72 111. 104.
The value of a patentright for the purpose of sales depends largely upon the usefulness of the invention, and
the demand for the article patented.
Objection is made to the admissibility of
some other evidence.
In chancery
will be
presumed that the court considered and acted only upon such as may be proper.
As the
other evidence in the case is sufficient to sustain the decree of the superior court. It will
not be necessary to consider the objection.
It is also claimed that the appellate com-t
erred in directing that the $250 paid by
Stevens be added to the money decree.
Before Stevens was introduced to Hicks, the
latter made sale to Jones of an option to purchase the right to the state of New York at
$20,000, and Jones had paid him $500 therefor. Jones was not bound to take the right
for the state of New York, but, if he did
not, he could not recover back the money
he had paid for the option.
Stevens bought
half interest in the option, for
of Jones
which he paid Jones $250. To this transparty. If Jones and
action Hicks was not
Stevens together failed to purchase the state
right, Stevens could not have called on Hicks
to refund to him the money he had paid to
Jones; and, when the contract for the purchase of the right for the state of New York
was rescinded,
was the same, in substance,
as if
had never been made. Hicks was
again placed where he was before his sale,
and Jones and Stevens having failed to exercise their option, could not compel Hicks to
return the price paid for it. The bill did not
seek to set aside and rescind Jones' contract for the purchase of the option; nor
did Hicks refuse to let either Jones, or Jones

it

brought Into general use. The inquiries made
proved fruitless, as he must have known they
would. In 2 Pom. Eq. Jur. § 896, it is said:
/"It, therefore, the party accompanies or follows his misrepresentations by words of gen/
eral caution, or by advice to the other that
he consult his friends or professional adj
1
visers before concluding the agreement,
he
1
does not thereby counteract any effect ujwn
\ the transaction which his untrue statement
V would otherwise produce;" citing Reynel v.
Sprye, 1 De Gex, M & G. 709; Smith v.
Richards, 13 Pet. 26. In Eaton v. Winnie,
20 Mich. 156, the court say:
"When one assumes to have knowledge upon a subject of
which another may well be ignorant, and
knowingly makes false statements regarding
it, upon which the other relies, to his injury,
we do not think it lies with him to say that
the party who took his word, and relied upon
it, was guilty of negligence in so doing, so as
to be precluded from recovering compensation
for the injury which was inflicted upon him
under cover of the falsehood;" citing Railroad Co. V. Ogier, 35 Pa. 72; Gordon v.
Railroad Co., 40 Barb. 550; Ernst v. RailSee, also, Walsh v.
road Co., 35 N. Y. 28.
Hall, 66 N. C. 233; Oswald v. McGehee, 28
Miss. 340; McClellan v. Scott, 24 Wis. 81;
Starkweather v. Benjamin, 32 Mich. 305;
Kendall v. Wilson, 41 Vt. 567; Pierce v. Wilson, 34 Ala. 603.
To maintain an action at law "for fraud
and deceit arising from false representations
of a material matter connected with a transaction, it is necessary to show that the party
making it knew it to be false, or occupied
ly such a position as that the law would imi pute to him a knowledge of the fact
A person cannot,
is believed, be free from fraud
in court of equity when he makes a positive
of
material fact which he
representation
does not know to be true, or has good reason
to believe is true, and which in point of fact
Is false. In Allen v. Hart, 72 111. 104, it is
held that
Is not indispensable to a right to
rescind
contract that the party making the
representation linew it to be false, provided
is material, and the other party had right
to rely upon it, and did so, and was deceived;
and this is believed to be sustained by the
weight of authority. In this ease, Hicks'
facilities were superior to those of any one
else for knowing whether the representations
made by him were true. If he did not in fact
know them to be true, he should not have so
asserted to Stevens, whom he knew had no
means at hand by which to detect their
falsity.
There was no error in admitting in evidence the printed circular of Hicks, showing
The
the valuable qualities of his Invention.
proof shows that he gave Stevens one of
them during their negotiations, containing
mateiial and important representations of
what his inventinn would accomplish as
meaiis of saving steam and fuel; that
month; while the
would save Its cost in
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and Stevens, purchase tbe right for the state
of New York, Imt on the contrary, -was anxioiis to haye them take It This ruling of
the appellate court is, we think, clearly erroneous.

The judgment of the appellate court will
be reversed as to so much of its Judgment as
adds to the decree the said sum of $250, and
the decree of the superior court Is affirmed.
Reversed in part, and affirmed in part

AOTITAIi FRAUD.
STIMSON

▼.

HELPS

et al.

0.0 Tar. Rep. 290, 9 Colo. 33.)
Suprpme Court of Colorado.

Feb.

26, 1886.

Appeal from county court, Boulder county.
The complaint sets out that on the sixth
day of October, 1881, William Stlmson leased
to the defendants in error the S. W. % of section 21, in township 1, range 70 west, in said
county, for the period of four years and six
months, for the purpose of mining for coal,
under the conditions of said lease; that they
had no knowledge of the location of the
boundary lines of said tract at the time of
the leasing, and that they so informed Stimson, the defendant in the case; that they requested Stimson to go with them and show
them the boundary lines; that the defendant,
pretending to know the lines bounding said
land, and their exact locality, went then and
there with plaintiffs, and showed and pointed
out to them what he said was the leased
land, and the boundary lines thereof, especially the north and south lines thereof;
that plaintiffs not then knowing the lines
bounding said land, nor the exact location
thereof, and relying upon what the defendant
then and there pointed out to them as the
leased land, and the lines thereof, then and
there proceeded to work on the land pointed
out, and sank shafts for mining coal thereon,
and made sundry improvements thereon, —
made buildings, laid tracks, etc.; that all the
said work was done and. labor performed
and improvements made on the land pointed
out by defendant to plaintiffs as the leased
land, and that plaintiffs, relying upon the
statements of defendant as aforesaid, and
not knowing otherwise, believed they were
performing the work, and making all the improvements on the land they had so leased,
which they did by direction of the defendant; that while they were working on the
said land Stimson was frequently present,
and told the plaintiffs they were on his land,
and received royalty from ore taken therefrom; that aljout April 10, 1882, they were
notified to quit mining on said ground by
the Marshall Coal Mining Company; that the
land belonged to said company; that none of
the said improvements were put on said
leased land; and that they were compelled
to quit work and mining thereon; that the
improvements
made by them were worth $2,000;
that Stimson falsely represented to
them other and different lines than the true
boundaries of said premises, and showed and
pointed out to them other and different lands
than the lands leased them, and thereby deceived them, and damage(l them, in the sum
of $2,000.
Issue joined, and trial to the court.
Motion by defendant's counsel for judgment
on the pleadings, and evidence
overruled.
Judgment for the plaintiffs in the sum of
$2,000, and costs.
Wright & Griffln, for appellant

ley, for appellees.

G. Berk-

«77

ELBERT, J. The law holds a contracting
party liable as for fraud on his express representations concerning facts material to the
treaty, the truth of which he assumes to
know, and the truth of which Is not known
to the other contracting party, where the
representations were false, and the other
party, relying upon them, has been misled
to his Injury. Upon such representations so
made the contracting party to whom they
are made has a right to rely, nor is there any
duty of Investigation cast upon him.
In
such a case the law holds a party boimd to
know the truth of his representations. Bigelow, Fi-aud, 57, 60, 63, 67, 68, 87; Kerr,
Fraud & M. 54 et seq.; 3 Wait, Act. & Def.
436.
This is the law of this case, and, on the
evidence,
warranted the judgment of the
court below.
The objection was made below, and is renewed here, that the complaint does not state
sufficient facts to constitute a cause of action. Two points are made: (1) That the
complaint does not allege that the defendant
knew the representations to be false; (2)
that it does not allege intent to defraud.
It is not necessary, in order to constitute
.a fraud, that the party who makes a false
should know it to be false.
^^presentation
He who maJces a representation as of his
own knowledge, not knowing whether it be
true or false, and it is in fact untrue, is
guilty of fraud as much as if he knew it to
In such a case he acta to his
be untrue.
own knowledge falsely, and the law imputes
a fraudulent intent. Kerr, Fraud & M. 54 et
seq., and cases cited; Bigelow, Fraud, 63,
2
84, 453; 3 Wait, Act. & Def. 488 et seq.;
Estee, Pr. 394 et seq. "Fraud" is a term
which the law applies to certain facts, and
where, upon the facte, the law adjudges
fraud, it is not essential that the complaint
should, in terms, allege it It is sufficient if
the facte stated amount to a case of fraud.
Kerr, Fraud & M. 366 et seq., and cases
cited; 2 Bstee, PI. 423.
The complaint in
this case states a substantial cause of action, and is fully supported by the evidence.
The action of the county court in refusing
to allow the appellant to appeal to the district court after he had given notice of an appeal to this court, and time had been given in
which to perfect it, cannot be assigned as
error on this record. If it was an error, it
was error not before, but after, the final
judgment from which this appeal is taken.
The judgment of the coiu-t below is affirmed.
[Note from 10 Pac. Rep. 292.]

A contract secured by false and fraudulent
cannot be enforced.
Mills v.
representations
Collins, 67 Iowa, 164, 25 N. W. Rep. 109.
equity
will
decree
a
of
rescission
of
A court
a contract obtained by the fraudulent represenof
one
of
parties
the
conduct
or
thereto,
tations
on the complaint of the other, when It satisfactorily appears that the _ party seeking the
rescission has been misled in regard to a ma-
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terial matter by such representation or conduct,
But when the facts
to his injury or prejudice.
are known to both parties, and each acts on his
own judgment, the court will not rescind the
contract because it may or does turn out that
they, or either of them, were mistaken as to
the legal effect of the facts, or the rights or obligations of the parties thereunder, and particularly when such mistake can in no way injurieusly affect the right of the party complaining
under the contract, or prevent him from obtaining and receiving all the benefit contemplated
by it, and to which he is entitled under it. Seeley V. Reed, 25 Fed, Rep. 361.
When, by false representations or misrepresentations, a fraud has been committed, and
by it the complainant has been injured, the general principles of equity jurisprudence afford a
remedy. Singer Manuf'g Co. v. Yarger, 12
Fed. Rep. 487.
42
See Chandler
v. Childs,
Mich. 128, 3 N. W. Rep. 297; Cavender v.
Roberson, 33 Kan. 626, 7 Pac. Rep. 152.
When no damage, present or prospective, can
result from a fraud practiced, or false repremade, a court
sentations or misrepresentation
of equity will not entertain a petition for relief.
Dunn V. Remington, 9 Neb. 82, 2 N. W. Rep.
230.

A person is not at liberty to make positive
assertions about facts material to a transaction
unless he knows then) to be true;
and if a
statement so made is in fact false, the assertor cannot relieve himself from the imputation of fraud by pleading ignorance, but must
respond in damages to any one who has sustained loss by acting in reasonable reliance upon
Lynch v. Mercantile Trust Co.,
such assertion.
18 Fed. Rep. 486.
Equity will not relieve a,gainst a misrepresentation, unless it be of some material matter
constituting some motive to the contract, something in regard to which reliance is placed by
one party on the other, and by which he was
actually misled, and not merely a matter of
opinion, open to the inquiry and examination
of both parties. Buckner v. Street, 15 Fed.
Rep. 365.
False representations may be a ground for
relief, though the person making them believes
them true, if the person to whom they were
made relied upon them, and was induced thereby to enter into the contract.
Seeberger v. Hobert, 55 Iowa, 756, 8 N. W. Rep. 482.
\ Fraudulent representations
or misrepresentations are not ground for relief, where they are
immaterial,
even though they be relied upon.
Hall V. Johnson, 41 Mich. 286, 2 N. W. Rep.
See, to same effect. Lynch v. Mercantile
55.
Trust Co., 18 Fed. Rep. 486; Seeberger v. Hobert, 55 Iowa, 756, 8 N. W. Rep. 482.
In fraudulent representation or misrepresentation the injured parties may obtain relief, even
though they did not suppose every statement
made to them literally true. Heinemau v. Std. ger, 54 Mich. 232, 19 N. W. Rep. 965.
Where the vendor honestly expresses an in-

correct opinion as to the amount, quality, and
value of the goods he disposes of in a sale of
thereof, and the
his business and good-will
purchaser sees or knows the property, or has an
opportunity to know it, no action for false representations will lie. Collins v. Jackson,
54
Mich. 186, 19 N. W. Rep. 947.
"dealing
in
sale
talk"
the
of goods, unMere
less accompanied by some artifice to deceive
the purchaser or throw him off his guard, or
some concealment of intrinsic defects not easily
detected by ordinary care and diligence, does
Reynolds v.
not amount to misrepresentation.
Palmer, 21 Fed. Rep. 433.
False statements made at the time of the
sale by the vendor of chattels, with the fraudulent intent to induce the purchaser to accept
an inferior article as a superior one, or to give
an exorbitant and unjust price therefor, will
render such purchase voidable; but such false
statement must be of some matter affecting the
character, quantity, quality, value, or title of
such chattel. Bank v. Yocum, 11 Neb. 328, 9
N. W. Rep. 84.
A statement recklessly made, without knowledge of its truth, is a false statement knowingly made, within the settled rule.
Cooper v.
Schlesinger, 111 U. S. 148, 4 Sup. Ct. Rep. 860.
Whether or not omission to communicate
known facts will amount to fraudulent representation "depends upon the circumstances of
the particular case, and the relations of the
parties.
Britton v. Brewster, 2 Fed. Rep. 160.
Where a vendor conceals a material fact,
substantially the consideration of the
is
which
contract, and which is peculiarly
within his
knowledge, it is fraudulent misrepresentation.
Dowling V. Lawrence, 58 Wis. 282, 16 N. W.
Rep. 552.
Evidence of fraudulent representations must
Wickham v. Morebe 'Clear and convincing.
house, 16 Fed. Rep. 324.
Where a man sells a business, and the contract of sale contained a clause including all
right to business done by certain agents, evidence that the seller was willing to engage in
the same business with such agents is not proof
of fraud in making the contract. Taylor v.
Saurman, 110 Pa. St. 3, 1 Atl. Rep. 40.
It was recently held by the supreme court of
Indiana, in the case of Cook v. Churchman, 104
Ind. 141, 3 N. B. Rep. 759, that where money
is obtained under a contract, any fraudulent
representations employed by a party thereto as
a means of inducing the loan to be made, if
otherwise proper, are not to be excluded because of the statute of frauds; also that where
parol representations
are made regarding the
credit and ability of a third person, with the intent that such third person shall obtain money
or credit thereon, the statute of fraud applies,
and no action thereon can be maintained, a1
though the party making the representations
may have entered into a conspiracy vrith such
person with the expectation of obtaining some
incidental benefit for himself.

ACTUAL FRAUD.
MITCHELL

et al. v.
(62

McDOUGALL.

111. 498.)

Jan. Term, 1872.
court,
McLean county;
circuit
from
Appeal
Thomas F. Tipton, Judge.
Bill in chancery by Abner Mitchell and
wife to rescind a conveyance of real estate
Prom a deagainst Archibald McDougall.
appeal.
cree dismissing the bill, plaintiffs
Supreme Court of Illinois.

Reversed.
The conveyance was made by plaintiffs to
defendant in exchange for property in Misthere
souri. At the time of the exchange
was a mortgage on plaintiff's property, which
also giving to plaintiff
defendant assumed,
his note for the difference in the exchange.
A-fter the exchange he added to the buildings
and tooli out insurance on the property.
Pending the bill the buildings exchanged to
defendant were destroyed by fire.
Plaintiff offered his wife as a witness to
prove misrepresentations of defendant as to
The
the value of the Missouri property.
co'Tt refused to permit her to testify.

R. E. Williams, for appellants.
for appellee.

Benjamin

& Weldon,

.

BRBESB, J. In Lockridge v. Foster, 4
icam. 569, which was a bill in chancery praying, in the alternative, for the rescission of
an executed contract for the sale of land, on
the ground of fraudulent representations by
the vendor, this court said, on the principles
of equity and justice, a contract, to be obligatory, must be justly and fairly made.
The contracting parties are bound to deal
honestly, and act In good faith -with each other. There should be a reciprocity of candor
Both should have equal knowland fairness.
edge concerning the subject-matter of the
contract; especially ought aU the facts and
which are likely to influence
circumstances
their action to be made known. If they have
not mutually this knowledge, nor the same
means of obtaining it, it is then a duty incumbent on the one having the superior in- J
formation to disclose it to the other. In mak-j
ing the disclosure, he is bound to act in goodi
faith and with a strict regard to truth. If
Le makes false representations respecting
material facts, or Intentionally conceals or
and
suppresses them, he acts fraudulently,
renders himself responsible for the consequences which may result. Fraud may con-.
sist as well in a suppressio veri as in a sug-l
gestlo falsi, for. In either case, it may operate!
to the injury of the innocent party. A falsef
by the vendor, which inrepresentation
fluences the conduct of the other party, and
Induces him to make the purchase, will vitiate
and avoid the contract. And In making the
representation.
It is Immaterial whether he
knows It to be false or not, for the conseIf he requences are the same to the vendee.
lies on the truth of the declaration, he Is
equally Imposed on and Injured, and ought
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to have redress from the one who has been
So a suppression or
the cause of the injury.
by the vendor of facts, which,
concealment
if known to the vendee, would have the effect to prevent him from making the purchase, will, In equity, equally vitiate the con- !
tract. A court of equity will not enforce and \
carry Into effect contracts thus unfairly and \
fraudulently made; and when the Injured /
party Invokes its aid in proper time, and the
circumstances of the case will permit it to be
done, the contract will be rescinded and the
parties restored to their original rights.
The court refers to 1 Story, Bq! Jur. §§ 191and 2 Kent, Comm. 482, 490.
197, 204r-207,
Sections 191-197, inclusive, treat of false
suggestions, and fully support the doctrine of
the case cited, on that point. Sections 204
to 207, Inclusive, treat of the doctrine of
veri, a doctrine which, though
suppressio
true in morals. Is not the doctrine recognized
by courts of equity, except under certain circumstances.
The extreme doctrine of some courts is, that
undue concealment of a fact resting in the
knowledge of one contracting party, which,
if known to the other, would have prevented
the contract, will vitiate the contract.

The true definition Is found in section 207,
supra, where it Is said undue concealmeni
which amounts to a fraud in the sense of a
court of equity, and for which it will grant
relief, Is the non-disclosure of those facts add
circumstances which one party Is under some
legal or equitable obligation to communicate
to the other, and which the latter has a right,
not merely in foro conscientiae, but juris et
de jure, to know.
Under such circumstances, the concealment
of an important fact would be Improper and
unjust; it would be an undue concealment
on account of the fiduciary relation existing;
but where two parties, in the absence of any
such relation, are treating for an estate, and
the purchaser knows, from surface indications, or otherwise, by actual boring, there
Is a valuable mine upon the land, the purchaser is not bound to disclose that fact to
the owner, for the means of information on the
subject were as accessible to the owner of the
land as to the purchaser.
The rule stated by Chancellor Kent, at page ,
482, referred to in the opinion in 4 Scam., su- ',
pra, is that each party is bound to communi- ,
I cate to the other his knowledge of the ma(
1 terial facts, provided he knows the other to j
I be ignorant of them, and they be not open/
land naked, or equally within the reach of his'
observation.
» This, we
admit. Is a rule of moral obligation, ||
but not enforced in the courts. It Is by, them
qualified, as we fiave stated above, that the
party in possession of the facts must be under some special obligation, by confidence reto communicate
posed, or otherwise,
them
truly and fairly, and this is the doctrine of
this court in the cases of Fish y. Cleland, 33
111. 243, and Cleland v. Fish, 43 111. 282, referred to by appellee's counsel.

'
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It Is qualified by Beach v. Sheldon, 14 Barb.
72; Laidlaw v. Organ, 2 Whart 178; Knltzlng
V. McElrath, 5 Pa. St 467.
In Fox V. Mackeath, 2 Brown, Ch. 400,
Thurlow, Lord Chancellor, in delivering the
opinion in the case where undue concealment
of an important fact was charged, said:
have is, whether this case af"The doubt
fords facts from which principles arise to set
aside this transaction, which will not, by necessary application, draw other cases into hazard. And, without insisting upon technical
morality,
don't agree with those who say,
that where an advantage has 6een taken in
a contract, which a man of delicacy would
not have taken, it must be set aside. Suppose, for Instance, that A, knowing there to be
a mine in the estate of B, of which he knew
B was ignorant, should enter into a contract
to purchase the estate of B for the price of the
estate without considering the mine, could the
court set it aside? Why not, since B was not
apprized of the mine and A was? Because B,
as the buyer, was not obliged, from the nature of the contract, to make the discovery.
It is, therefore, essentially necessary, in order j
to set aside the transaction,
not only that a |'
great advantage should be taken, but it must j
arise from some obligation in the party to J
Not, as Justice Story/!
make the discovery."
says (1 Story, Bq. Jur. § 148), from an obli-M

I

I

,
)
I
I
j,
;
i

gation in point of morals only, but of legalf
\ duty. In such a case he says, a court of equity
will not correct the contract merely because a
man of nice morals and honor would not have
entered into it. Lord Eldon, in Turner v. Harvey, Jac. 178, approved the doctrine of Lord
Thurlow and the illustration of the mine, and
BO does Justice Story in 1 Eq. Jur. § 207.
But we are dealing in this case with the
doctrine of suggestio falsi and not of suppressio veri, as the charge in the bill is, false representations made by appellee of the value of
the land and lots in Missouri.
There is much testimony in the record, from
which we derive the knowledge that appellee
represented to appellant, who had never been
In Missouri (appellee having resided there before coming to Bloomington), that the land
was good land, and was the land occupied by
one Judge Smith, before the Rebellion, and improved by him. This land was the south part
of section eighteen and the north part of section twenty -four, in all one hundred and sixty
acres, and was worth, probably, fifteen dollars
per acre. The land conveyed was in section
fifteen, stony, poorly timbered, and comparatively worthless. The house in Montevallo,
Instead of being a desirable residence, and
worth one thousand dollars, as represented
by appellee, proved to be a mere shell, one
story high, occupied by hogs and goats, bringing not eight dollars a month rent "right
along," as represented, but unfit for human
abode, and worth, with the "lot and a half,"
not over two hundred and fifty dollars, and,
as we should judge, not at all saleable.
So
soon as appellant, by personal inspection on

j

a visit to the locality, discovered the facts, he
came to the conclusion appellee had imposed
upon him, and at once, on his return to
Bloomington, demanded a rescission of the
contract and a reconveyance of the Bloomington property, and tendering deeds for the Missouri property, together with appellee's note
for three hundred dollars, part of the purchase money. This being refused by appellee,
this bill was filed by appellants, and pending
the bill the house was consumed by fire, on
which, however, appellee had effected an Insurance of three thousand dollars.
The court dismissed the bill and complain-

ants appealed.'
There is no question of law made except
the one we have discussed, and there is Home
confiict in the testimony, but a careful examination of it, as we find it in the record, satisfies us appellant has not received from appelfor, and which conlee what he contracted
tract he made wholly on the representations
of appellee, which have proved to be untrue.
It is said by appellee, there was a mistake
in conveying the land as in section fifteen—
that he supposed the "Smith farm" was on
that section, but is willing and ofCers to convey the land in fact occupied by Smith in sections eighteen and twenty-four, and he insists, that a mistake being made Is no ground
for the rescission of the contract, as the court
can and will correct the mistake.
But this
consideration should not prevail in this case,
because appellee represented the land he was
selling to be worth twenty dollars per acre,
which he had purchased but a short time previously for four dollars per acre, and he asserted to appellant that such land was selling
for twenty dollars an acre in that neighborhood. This he based upon a letter said to
have been received by him from one Selsor, a
land agent in that county.
Selsor in his deposition says, the lands he referred to in that
letter were among the best improved farms in
that portion of Cedar and Verrlon counties;
he says he had no idea of fixing the price of
raw lands by these figures, and did not suppose any one would be so foolish as to attempt it.
That letter, which appellee says was burnt
up in the building when it was destroyed,
was to this efCect: "We have sold within the
last two weeks ten thousand dollars worth of
land, from fifteen to twenty-five dollars an
acre." This was so construed by appellee to
appellant as to Induce the latter to believe
they were lands in the neighborhood of those
he was about to purchase.
The town property was of small value
Now, under such circumstances, It would not
be just to allow appellee to correct the mistake In the land and claim the contract as
made, but it would be just, as a mistake was
made by appellee in the deed, to permit the
Injured party to avail of it, and, through that,
repudiate the entire contract. In a case where
false representations have been -made, it Is
the province of a court of equity. If applied to
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for that pvirpose, to rescind the contract, putting the parties in statu quo.
It is claimed by appellee that the Bloomington property was taken at a vay high raluatlon, and that he ought to be permitted to
show that appellant has received from him its
full value.
This we do not consider as the question before us. The question is, did appellant get
what he bargained for? That he did not we
think the evidence satisfactorily shows.
Appellant's right to the insurance money
will liardly be questioned, as the building upon the lot when sold, is now represented
by
that money, and after deducting the premium
paid by appellee and the cost of the addition
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to the building which he erected, and was
covered by the insurance, we are of opinion
the company should pay the balance to appel-

lant.
On the point that Mrs. Mitchell, appellant's
wife, was improperly rejected as a witness,
we think the court ruled correctly; the case
was In no correct legal sense bo' own case.
The views here expressed reverse the decree of the circuit court dismissing the bill.
The cause is remanded for further proceedings
consistent with this opinion.
Decree

reversed.

SCOTT, J., did not hear the argument in
this case, and ga^e no opinion.
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ed States

J. This Is a bill in equity to
contract of purchase of a silver
mine on the ground of fraudulent representar
tions, and to recover the consideration paid.
The suit was commenced originally in the
superior court of Inyo county. Gal., on the
Sth of May, 1884; but on account of the divei-se citizenship of the parties, the plaintiff
being a corporation organized under the laws
'
of Nevada, and the defendant a citizen of
California, it was removed into the United
Demurrers to the origiStates circuit court.
nal bill and to an amended bill having been
sustained, the present "second amended" bill
of complaint was filed. Answer was filed by
replication by complainant, and
defendant,
issue was joined. Testimony was fallen, and
the case was heard, resulting in a decree
dismissing the bill on the 14th of March,
It appears from the record that on
1887.
the 15th of March, 1884, the appellant (who
was the complainant below) purchased from
the defendant a mining claim, linovro as
'
the "Sterling Mine," together with other
mining property, all situated in Inyo county, Gal., paying him therefor the sum of
$10,000.
On the Sth of May, 1884, the original bill of complaint was filed, charging, in
substance,
that complainant was induced
to purchase said mine and mining property
solely upon the representations made by Silva as to its condition, extent, and value;
that such representations were made to H.
M. Yerington, the president of said complainant company, and to one Forman, a mining
expert In his employ, in January, 1884, when
an examination of said mine was made by
them; that said representations were false
and fraudulent, and were well known to the
defendant at the time to be such; and that
said representations vrere, in substance and
in a somewhat different order, as follows:
(1) That there were 2,000 tons of ore in the
mine; (2) that the bottom of what is called
the "Ore Chamber" was solid ore, as good
as the ore exposed on the sides of the chamber; (3) that there were not less than 500
tons of ore in and about the said ore chamber;
(4) that the mine was worth $15,000;
and (5) that, after going through the mine,
the defendant represented to said Yerington
and Forman that he had shown them all the
work which had been done in or about the
LAMAR,

rescind

a

mine that would throw any light upon the
quantity of ore therein.
The answer of the defendant is direct positive, and unequivocal in its denials of the
allegations of the bill; and, as an answer on
oath is not waived, unless these denials are
disproved by evidence of greater weight
than the testimony of one witness, or by
that of one witness with corroborating cn-cumstances, the complainant will not be entitled to a decree; and this effect of the defendant's answer is not weakened by the
fact that the equity of the complainant's bill
is the allegation of fraud. Vigel v. Hopp,
104 U. S. 441; 2 Story, Eq. Jur. § 1528; 1
Daniell, Ch. Prac. 844. The burden of proof
is on the complainant; and unless he brings
evidence sufficient to overcome the natural
presumption of fair dealing and honesty, a
court of equity will not be justified in setting
aside a contract on the ground of fraudulent
In order to establish a
representations.
charge of this character the complainant
must show, by clear and decisive proofFirst, that the defendant has made a repre- /
sentation in regard to a material fact; sec- X
ondly, that such representation is false;
thirdly, that such representation was not actually believed by the defendant, on reasonable grounds, to be true; fourthly, that it i
was made with intent that it should be acted
on; fifthly, that it was acted on by complainant to his damage; and, sixthly, that in (
so acting on it the complainant was ignorant
of its falsity, and reasonably believed it to
be true.
The first of the foregoing requisites excludes such statements as consist
merely in an expression of opinion or judgment, honestly entertained; and, again, (excepting in peculiar cases,) it excludes statements by the owner and vendor of property
in respect to its value.
The evidence in the case shows that in
the development of this mine a tunnel, called
the "Sterling Tunnel," had first been dug.
At a distance of about 140 feet along the line
of this tunnel, from its mouth, there are
branches running easterly and westerly.
About eo feet from the main tunnel, in the
eastern branch, winze No. 1 starts down.
About 38 feet below the level of the tunnel,
a level, known as th« "38-feet level," starts
off from this winze, and at the bottom of the
winze, a distance of about 82 feet vertical
below the main tunnel, therei is another level,
known as "82-feet level."
In the easterly
branch of the tunnel, about 30 feet from
winze No. 1, there is another winze starting
downward, Inclining to the southeast as it
goes down. This winze is numbered 2, and
is connected with the 38-feet and the 82-feet
levels.
Intermediate between these levels is
another level, known as the "55-feet level,"
which opens out to the eastward of winze
No. 2 into a chamber about 15 feet long and
about 8 feet wide. In the south-east comer
of this chamber was a little hole or shaft,
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downward a few feet only. In
sinking winze No. 2, Silva struck an ore
body at a point opposite the 38-feet level.
It was irregular In shape, dipping at an angle
Commencing at a
of about 45 degrees.
point, comparatively speaking, it increased
gradually as it descended, and was in form
At Its base it
somewhat like a pyramid.
measured 4 or 5 feet across, and it was about
The surface of this inclined
nine feet long.
pyramid formed the floor or bottom of the
There was, however,
a" small
chamber.
space between the base and opposite footwall, which is called the "bottom" of the
chamber by complainant's witnesses, and it
The
is the "bottom" spoken of in the bill.
ore comprising this pyramid was carbonate,
and, being friable, had slacked down over the
face of the pyramid to the bottom, partially
covering it, and partially filling up the little hole or shaft in the south-east comer.
As to the first alleged representation, as
classified above,— viz., that there were 2,000
tons of ore in sight in the mine, and that
Terington relied upon such statement when
he made the purchase, — the proof utterly
fails to establish either that Silva made the
statement, as a statement of fact, or that
Yerington relied upon such statement, even
SUva, both in his answer
had it been made.
and in his testimony, denies ever having
and the testimony of
made the statement,
Terington himself is to the effect that Suva's statement was qualified by the phrase
This, then, is shown to
"in his judgment"
have been nothing more than an expression
of opinion on the part of Silva as to the
But,
quantity of ore in sight In the mine.
even if Silva had made the statement imputed to him in the bUl, there is abundant evidence to show that Yerington did not rely
upon it in the purchase of the mine. Yerington's
own evidence, on this point, is
against him.
He testifies that he did not
believe that there were more than 1,000 tons
of ore in the mine, and that Forman agreed
with him on that point. And he further testifies that, valuing this ore at 32 ounces of
ore and 45 per cent, of lead per ton, (which it
appears was its approximate value, as deterand calculating
mined by several assays,)
that there would be 1,000 tons of ore there,
the mine would be worth $10,000,— the sum
he actually gave for it
This lacks much of
coming up to the rule that the complainant
must have been deceived, and deceived by
the person of whom he complains.
Atwood
V. Small, 6 aark & F. 232; Pasley v. Freeman, 3 Term R. 57. Besides, the quantity of
ore "in sight" in a mine, as that term is understood among the miners, is at best a mere
matter of opinion.
It cannot be calculated
with mathematical, or even with approximate, certainty. The opinions of expert miners, on a question of this kind, might reasonIn the case of
ably differ quite materially.
Tuck V. Downing, 76 111. 71, 94, the court
say: "No man, however scientific he may be.
extending
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could certainly state how a mine, with tht
most flattering outcrop or blow-out, will
finally turn out. It is to be fuUy tested and
worked by men of skill and judgment
IMines'are not pm-chased and sold on a warranty, but on the prospect.
'The sight' determines the purchase. If very fiattering, a
party is willing to pay largely for the chance.
There Is no other sensible or known mode
of Celling this kind of property. It is, in the
nature of the thing, utterly speculative, and
every one knows the business is of the most
fiuctuating and hazardous character. How
many mines have not sustained the hopes
created by their outcrop!"
We approve the
position of the court below, that "Yerington
and his expert, Forman, were as competent
to judge how much ore there was 'in sight'
as Silva was. They were novices in matters
of that kind.
This misrepresentation, if
such it be, does not contain either the first,
fourth, or fifth element stated by Pomeroy
as essential elements in a fraudulent misrepresentation."
As stated above, the substance of the allegation of the bill is that Silva represented
that the bottom of this ore chamber, which
was covered with loose ore slacked down
from the pyramid, was composed of ore as
good as that exposed on the sides of the
Silva, in his answer, expressly
chamber.
denies ever having made such statement.
Forman testifies that with a little prospecting pick he had with him he raked through
the dirt and loose ore that had slacked
down, to see if it would reach the bottom of
the ore chamber, but that it would not.
He
further says: "I asked Silva how the bottom was; if he had sunk below there.
He
said, 'No.'
I said, 'How is the bottom. You,
as a miner, know It Is a suspicious thing to
see a bottom covered up, or anything of that
kind.' He said the bottom was as good or
better than any ore which we saw in the
chamber." Yerington at first testifies that
Silva, in reply to a question by Forman,
stated that this floor was solid ore; but he
says that he does not think any comparison
was made between that ore and the ore in
the sides of the chamber, as narrated by
On the next day, however, YerForman.
ington having, as he says, refreshed his memory,—"and I [he] had the means of doing it,"
—was positive that the conversation between
Silva and Forman at that time was as Forman afterwards stated it Silva, In addition
to Ills positive denial in his answer, testifies
that "there never was a word said about
thought
that. They asked me this: 'What
of the ore body?' and I said 'I thought it
would be extensive.'
thourht so at the
time, and I think so yet"
The witness Bddy, who was present all the time in the ore
chamber, except when he went to the 38-feet
level to get a pick, does not know anything
about a conversation such as Yerington and
Forman narrate. On this point, then, the
testimony of Silva is directly to the contrary

I
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ef that of Yerington and Forman. Certain
other material facts in the case seem to indicate that there is just as strong probability
that Silva's statements in this matter are
true as that those of Yerington and Forman
are true. In the bill Yerington alleged, under oath, that Sllva had discovered the fact
that the bottom of the ore chamber was not
composed of ore, and had afterwards covered the bottom with ore, vein-rock, and matter,— in other words, had "salted" the mine.
There is no evidence in the record to prove
this, or tending to prove it; on the contrary,
the evidence of Yerington himself, and of the
other witnesses who were examined on that
point, is all to the effect that the ore covering the floor of the chamber had slacked
down from natural causes In fine particles
like wheat. Nor is there such evidence to
show that Sllva knew the character of this
floor, or of the extent of the ore vein, or deposit, (as it afterwards turned out to be,) as
would justify the interposition of a court of
equity to set aside the contract on the ground
He had come
of fraudulent representations.
onto the ore in excavating from the top.
The sides of the ore chamber contained some
ore of a good quality, and he had never demonstrated the extent and amount of ore in
the pyramidal wedge in the side of the chamber.
It Is shown by the evidence of Yerington himself that, in the side of a drift
running westerly from the ore chamber,
there was ore which appeared to be continuous with the body of ore in the chamber;
so that the statement Silva said he made,—
viz., that he thought the ore body would be
Upextensive,— at least, appears reasonable.
apparent
on all the facts and circumstances
of record, he might have made the statement he says he made, and believed he was
telling the truth. For there is also some
evidence to the effect that Silva had commenced to run a drift from the bottom of
winze No. 1, for the purpose of striking and
cutting the supposed downward extension of
the ore body in the chamber;
and this, before the examination of the mine by Yerington and Forman.
After the sale of the mine,
Coffin, the superintendejit for the complainant company, when he commenced work in
the mine, started in where Silva had left off
in this drift, and carried it immediately beneath the ore chamber, entering the chamber
by an up-ralse.
Then it was that the discovery was made that the ore body, instead
of being a continuous ledge or lead, was
merely a deposit.
Furthermore, the testimony of Yerington and Forman, as regards
the little hole or shaft in the south-east corner of the chamber, is directly opposed by the
testimony of Silva and Eddy. Both Yerington and Forman testify that this little shaft
was completely filled up with dirt arid loose
ore; while Sllva and Eddy both testify that
it was not so filled up, but that both Yerington and Forman stood in that shaft, and
took samples of ore from it It Is thus seen

that the evidence on this material point does
not clearly establish the fraudulent representations of Silva as claimed by tlie complainant; but that, on the contrary, the material
facts and circumstances as disclosed by the
record are entirely compatible with the theory that Silva did not make the representa^
tions charged against him, or, at most, that
he merely gave expression to an opinion as
to the extent of the ore body, erroneous
though it proved to be. This would not constitute fraud. In the language of the court
below: "This testimony was taken in June,
1866, about two and a half years after the
They were presconversations took place.
ent at the time, examining the mine, and engaged In conversation for an hour or more.
These discrepancies in matters of detail during a long conversation, related by different
parties, viewing the subject from different
stand-points after the lapse of so long a period of time, are no more than might reasonably be expected, even in honest witnesses.
There is no occasion to impute any
intention to testify falsely to either. • * *
Parties are extremely liable to misundeiv
stand each other, and, in looking back upon
the transaction in the light of subsequent
developments,
are prone to take the view
most advantageous to themselves."
As to the third alleged representation,— towit, that there were not less than 500 tons of
ore in and about that ore chamber,— Silva,
both in his answer and in his testimony, denies that he ever told Yerington and Forman, or anybody else, that there were 500
tons of ore there, or that there was any
amount fixed or agreed upon by them as to
the quantity of ore there; while the testimony of both Yerington and Forman is to
the effect that Sllva said, in his opinion, or in
his judgment, there were 500 tons of ore in
the chamber.
So that, taking the strongest
I
testimony produced on the part of complainant upon this point, it simply amounts to an
expression of opinion on the part of Silva as
to the amount of the ore in the chamber, n
and not a statement of fact. It therefore
does not constitute fraud.
It is equally true that any statem;ents that
may have been made by Silva with reference
to the value of the mine, cannot, under the
circumstances of this case, be considered an
act of fraud on his part sufficient to warrant
a court of equity in setting aside the contract
Yerington testifies that Silva said he
herein.
had been asking $15,000 for the mine, but
that he would take $12,500; while Forman
says he does not recollect that Sllva made
any statement as to the value of the mine,
but that he heard Silva say he thought it
was worth $15,000. Such statements are not
fraudulent in law, but are considered merely
as trade talk, and mere matters of opinion,
which Is allowable. Gordon v. Butler, 105
U. S. 553; Mooney v. Miller, 102 Mass. 217.
Moreover, It is clear, beyond question, that
Yerington did not purchase the mine upon
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Silva's representations as to Its valne, as we
shall hereafter see.
This disposes of all the alleged fraudulent
representations, as arranged above, except the
last, adversely to the complainant; and it is
to this one that attention will now be directThis charge is, substantially, that Silva
ed.
represented to Terlngton and Forman, when
they visited the mine in January, 1884, and
had gone through it, that he had shown them
all the work which had been done In and
about the mine that would throw any light
on the quantity of ore therein. This representation is alleged to have been false and
fraudulent,
and well known by Silva to be
such, because at a cut a short distance from
the mouth of the main tunnel, at a point
known as the "point of location," a little hole
or shaft had been simk which had been filled
up, and was not observable at the time of
the examination of the mine in January, 1884,
and also because there had been a number of
drill-holes made in the sides of the ore chamber, and afterwards filled up before the examination in January, 1884, so that they were
not observable
at that time; which holes
•clearly developed the fact that the ore about
the chamber was nothing more than a sheU,
instead of a continuous body, as it appeareda
io the observer.
The existence of the plug-]
ged-up drUl-boles in the sides of the ore chamber is the worst feature of the case againstj
They could not have been made by
f Silva.
former proprietor of the mine, as is slightly
claimed in his behalf; for, as has been already shown in this opinion, Silva himself, or
at least persons in his employ, had excavated
that chamber after he had purchased it from
one Edwards, in 1876.
And certain it is that
the drill-holes were found plugged up within
a short time after he had sold the mine to the
complainant company, March 15, 1884.
The
question is, did Silva know of their existence
at the time he sold the mine, and, having
such knowledge,
did he falsely represent to
the complainant that he knew nothing of
them, thereby inducing complainant to act
upon such representations? Upon this question the evidence is somewhat conflicting.
Yerington testifies that after going through
the mine, he asked Silva if he had shown him
the whole of the mine, and he replied that he
had. And Forman testifies that Silva, in reply to a question from him, said that he had
shown him aU the work that had been done
in and about the mine that would throw any
light upon the quantity of ore in the mine, or
the extent of the ledge or deposit.
Silva admits that, in reply to a question by Yerington,
he told him that he had shown him all the
work that had been done In and about the
mine, either by himself or under his direction.
So that the question is narrowed down
to simply this: Were said drill-holes in existence at the time Silva made such statement?
If so, had they been made by him, or
under his direction, or did he know of their
existence?
In his sworn answer Silva ex-
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pressly "denies that he drilled any such hole
or holes through the ore into the country rock
or otherwise, or thereby or at all discovered
the extent of said ore, or that he filled up
said drill-holes, or concealed them from view,
or kept them secret from complainant," etc.;
and in his testimony he also denies having
any knowledge of their existence.
He says
that he drilled no holes in the mine except
what he had to do as a miner, and that he
concealed nothing from Yerington when he
showed him the mine.
And again he says:
"I showed Mr. Yerington all the work that
was done in the mine that I knew anything
of." There is no direct evidence going to
show who drilled the holes; and there is nothing in the entire record to connect Silva with
them, except the fact that he was the -owner
of the mine, and was in possession of it at a
time when it is most likely they were drilled.
But this circmnstance alone should not outweigh the positive denial of Silva in his answer, and also in his equally positive denial
in his testimony, of his knowledge of the existence of said drilled holes.
The law raises
no presumption of knowledge of falsity from
the single fact per se that the representation
was false. There must be something further to establish the defendant's knowledge.
Bamett v. Stanton, 2 Ala. 181; McDonald v.
Trafton, 15 Me. 225. This rule is fortified by
the consideration that, had he known of the
limited quantity of ore in and about the "ore
chamber," Silva would hardly have gone to
the expense and labor of starting a drift from
the bottom of winze No. 1, and constructing
it for a certain distance, before the sale of the
mine, for the purpose of reaching the supposed downward extension of the ore in and
Knowing that the ore
about that chamber.
body terminated within a few inches of the
surface of the chamber, and then, in the face
of that knowledge, actually constructing a
drift on the 82-feet level, at enormous expense, for the purpose of getting under that
limited quantity of ore, would not appear a
reasonable thing to do by any one, especially
by such an experienced and practical miner
as Silva is admitted to have been.
The testimony, therefore, and all the other facts and
circumstances of record, do not substantiate
complainant's theory of the case on this
point; in other words, there is not a satisfactory case of fraudulent representations on
this point made out,— not such a case as
would justify the interposition of a court of
equity to set aside the contract under consideration on the ground of fraudulent representations.
As regards the little hole or shaft
that had been sunk at the "point of location,"
and afterwards filled up, so that it was not
observable at the time of Yerington's visit in
January, 1884, there is absolutely no testimony at all to show that Silva knew anything about its existence.
He had done no
work at that place, or very little at most, and
was using the cut there as a sort of kitchen.
The sides of the cut indicated that there was

286

ACTUAL FRAUD.

It Is admitted that Fora ledge of ore there.
man asked SUva why he did not "go down"
on that ore, and that he replied that he considered the tunnel the best place to mine.
Silva denies, both In his answer and in his
testimony that he ever knew that a shaft had
been sunk at the point of location, and no one
is found who can testify that he did know
anything about it; on the contrary, the former owner of the mine, one Edwards, testifies that he himself dug that shaft, and filled
it up, prior to the time Silva purchased it, and
that to his knowledge SilTa did not know
anything about that shaft
It is essential that the defendant's representations should have been acted on by complainant, to his injury.
Where the purchaser
undertakes to make investigations of his own,
and the vendor does nothing to prevent his
investigation from being as full as he chooses
to make it, the purchaser cannot afterwards
allege that the vendor made misrepresentaAtwood V. Small, supra; Jennings ▼.
tions.
Broughton, 5 De Gex, M. & G. 126; Tuck v.
Downing, supra.
The evidence abundantly
shows that Yerington had been willing to

give $10,000 for the mine prior to the time
he visited It, and made his exammation. In
January, 1884.
He had made Inquiries of
various persons f<H: months previous to that
visit Several experts in his employ had visited the mine, bad taken samples of ore from
It; and It must have been from reports tlius
received that Yerington had made up his
mind as to what the mine was worth. From
the letters of an agent (Woods) to Eddy, tlie
testimony of the witness Boland, the testi-

mony of the witness Anthony, Eddy's testimony, and from the testimony of Silva himself, there can be no doubt that Yerington
had offered $10,000 for the mine several
months before he had ever seen it; thus
showing that his examination of the mine in
January, 1884, merely went to coiroborate the
reports that he had received of it from his
experts, Forman, Bliss, et al., and that It was
upon such reports, and his own Judgment after an examination of the mine, that he made
the purchase of it
From all which it is clear to this court that
the complainant has not proven his case, and
tlie decree below is affirmed.

ACTUAL FRAUD,
PREWETT
(17 S.

Court

of Appeals

Appeal

from

W.

▼.

TRIMBLE.

356k 92

Ky.

176.)

of Kentucky.

circuit

Oct. 24,

court,

1891.

Montgomery

county.

"To be officially reported."
Action by John T. Prewett, trustee, etc.,
against James G. Trimble for rescission of a
for the purchase of bank stock.
contract
Judgment (or defendant. Plaintiff appeals.
Reversed.

Ed. 0. O'Rear and Z. T. Young, for appellant. Wood & Day, for appellee.
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19,

1888,

appellee,

president of the Exchange Bank of
Kentucky at Mt. Sterling, sold and transferred to appellant 20 shares of stock In that
bank at the price of $120 per share, and 21
shares in the Mt. Sterling National Bank
at $120 per share for 20 shares, and $118 for
the remaining one, payment for which was
then made partly in notes assigned to and
received by appellee at their face value, and
May 14, 1888, appellant
partly in money.
brought this action for rescission of the contract and restoration of the notes, or, if collected, payment of amount thereof, and the
by appellee, and interest
money received
on the whole; it being alleged and not denied that a tender and offer to retransfer
the stock and demand of repayment of the
purchase price had been made by appellant
and refused by appellee.
It appears that
December 31, 1887, a statement of resources
and liabilities of the Exchange Bank of Kentucky, signed by the cashier, was published
in newspapers of Mt. Sterling, and by printed cards, which were generally distributed;
there being at foot of the statement an announcement that the bank had declared its
usual semi-annual 4 per cent, dividend.
There was printed on the same card a statement, signed by the president and directors.
In which the cashier's statement was referred to as evidence of the prosperous condition
and increasing business of the bank.
According to that statement, the resources of
the bank,
having a capital of $100,000,
amounted to $32»,380.42, of which $245,790
were loans and discounts and $13,338.68 overdrafts, while the undivided profits were $15,851.41.
But no mention was made of any Insolvent debts being part of the aggregate of
either loans or overdrafts.
In respect to the
statement it Is alleged and appears that of
the total amount of loans and discounts more
than $30,000 consisted of stale and worthless
demands, and of overdrafts at least $7,000
were likewise worthless, the drawers being
insolvent;
and that, after charging off such
demands,
worthless
there would be left in
the bank no undivided profits at all.
It ' is
further alleged and proved that the books of
the bank showed at date of the statement
then
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about $7,600 more due to depositors, and,
consequently,
that much more liabilities than
disclosed by it
The evidence places beyond question that
when the statement was published and circulated the real value of stock in the Exchange Bank of Kentucky, calculated and
determined by the actual condition of Its resources and liabilities, was not over $70 per
share.
It is also satisfactorily shown that
when he made the purchase appellant did not
know, nor have any other means of knowing,
the true condition of that bank's affairs than
such information
as was afforded by the
cashier's statement,
and that given directly
to him by appellee, and that he believed and
acted on that information.
There is discrepancy in the testimony of the parties as to
what occurred between them when the contract was made; but that of another person,
present at the time, is substantially that appellee said, if not directly to, in hearing of,
appellant, that the notes held by the Exchange Bank of Kentucky were worth dollar
for dollar, and, being asked about value of
the stock, took in his hands the card upon
which was printed the cashier's statement,
one of which he had on a previous occasion
in person given to appellant, and, referring
to it, explained that, the capital being $100000, the surplus of $15,000 made the stock
worth $115 per share and more as an investment,
and that it was going at $120.
But, independent of what occurred between
the parties at the time of the contract, it is
manifest the cashier's statement was published and circulated by authority of the
president and directors for the purpose and
in expectation of it being accepted, and treated by the public as In all respects true and
reliable; thereby not only increasing business of the bank, but keeping up or enhancing market value of the stock, in which each
of them had a personal interest; and, as their
own accompanying statement was obviously Intended to be, it should be regarded a
deliberate affirmation of the truth of that of
the cashier, and as equivalent to a report of
the affairs of the bank, made directly by
them; and. If so, upon both principle and
authority no other relation or privity between the parties to this action need be
shown than the act of appellee as president
Indorsing and authorizing publication and
circulation of the cashier's statement, and
the resulting Injury to appellant,
who was
within the class designed to be influenced by
Cook, Stocks, §§ 353, 354, and
the statement.
Whether they published and
cases cited.
gave currency to the statement, knowing it to
be materially untrue, and for the fraudulent
purpose of deceiving the public as charged In
the petition, we need not Inquire; for it is
not, in order to maintain this action, indispensable that appellee be shown to have
known the statement was false, for it Is elementary doctrine that a false representation
may, in contemplation of law, be made with
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it

it,

means of knowledge, and owe a duty to
speak the truth or not at all about the matter. But, as observed by the author, "In all
these cases the distinction between statements relative to the prospects and capabilities of the enterprises,
and statements specially specifying what does or does not exist,
must be carefully borne in mind." In this
case, not the bank, but appellee personally,
profited by the bargain appellant was Induced by the false report or statement of Its condition to make with him; and therefore It
would be contrary to reason and justice for
him to be permitted to enjoy the benefit of
at the expense of appellant, upon the flimsy
ground of ignorance about the material matters In reference to which he made the delibfor, leaving
erate and positive representation,
out of view the question whether he did in
fact know the statement was untrue, being
In
situation to know, and where
was
his duty to know, he, In contemplation of
law, did know it, and consequentiy
such
statement Is to be held fraudulent; and apremedy for the loss sustained
pellee has
either by action In damages or for rescission,
for
is
settled rule that, even where one
who brings about
contract by misrepresentation commits no fraud, because his representation was. When made, innocent In the
ordinary sense, still if, when the fact of its
falsity becomes known, he refuses to relinquish the advantage!, upon offer of reciprocal
relinquishment received by the injured party,
would make him guilty of constructive
fraud, and the contract subject to rescission
by
court of equity.
In our opinion, appellant, as the record stands, was entitled to
rescission of the contract as prayed for in
his petition, and the court had jurisdiction
to grant it; wherefore the judgment
reversed, and cause remanded for judgment

it

a

is

knowledge of Its falsity,— that Is, made scienter,— so as to afEord a right of action in damages, and, a fortiori, ground for equitable
proceedings,
(1) without actual knowledge of
either its truth or falsity, as when the party
has affirmed his knowledge by a positive
statement which implies knowledge; (2) when
made under circumstances In which the party ought to have known, if he did not know,
of its falsity, as when, having "special means
of knowledge," it is his duty to know. Blgelow. Frauds, pp. 509, 516. In Story, Eq. Jur.
§ 193, it is laid down that affirmation of a
material fact that "one does not know or
beUeve to be true is equally, in morals and
law, as unjustifiable as the affirmation of
what is known to be positively false; and
a.
even If the party InnocenOy misrepresents
material fact by mistake, It is equally conclusive, for it operates as surprise and imposition on the other." Representations by a
party having means of knowledge in regard
to a matter, not possessed generally, are apt
to be believed and acted on, especially if he
is in a situation where he owes , a duty to
the public to deal honestly and intelligently.
Therefor* something more than use of ordinary diligence to know the condition of a
bank should be required of the president in
order to exempt him from liability to a person who has suffered loss by a false statement or report of Its affairs, officially made
or affirmed by him, especially when he has
In Cook,
been thereby personally benefited.
Stock & S. § 145, It is said on authority of nuby
merous cases cited that any statement
the authorized agents of a corporation in regard to the status of the corporation, or material matters connected therewith, whereby
subscriptions of stock are obtained,
is a
fraudulent representation, for which a person
sustaining loss thereby may hold such agents
personally liable, or have the contract rescinded.
This is upon the principle and for
the reason that such agents have exceptional

a

288

in favor of appellant.
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C.

J.,

not sitting.
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a
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^aper, of which the following Is a copy: "Mr
/Hadcock:
The Browns are good for what
I money you let them have. [Signed] L. Os*mer." The Hadcocks did not know the
Browns, but, as they knew the defendant, on
the strength of this paper Emmanuel Hadcock
lent them $400, taking their note therefor, and
on the same day they used the most of the
money to pay their debt to the defendant
Both of the Browns were insolvent at this
time, and, while the defendant may have believed they were good, he did not know whether they were good or not, and did not try to
Upon the trial of this action, which
find out
was brought to recover damages for false repby means of said paper, there
resentations
was but slight dispute as to the representations, their falsity, or the injury resulting
therefrom;
but the defendant insisted that,
as he did not know that his rep'resentations
were false, there could be no recovery against
him.
Through his counsel, he asked the trial
court to charge the jury "that there can be no
recovery In an action of deceit unless it appears tliat the defendant made the represenH.& B.Eq.(2d Ed.)— 19

\

I

it

an existing fact, intending that it should be
taken and acted upon as such, they might infer an intent to defraud; "because," as the
court continued, "a man has no right to state
a thing as a fact, which misleads the other
party to his damage, unless he knows whether it is true or untrue; and if he states it,
Isnowing and understanding that he does not
know whether it is true or not, he just as
much misleads the other man as though he
stated
with the knowledge that it was untrue."
An action to recover damages for deceit
cannot be maintained without proof of fraud
as well as injury.
Actionable deceit cannot
be practiced without an actual intention to
and
deceive, resulting in actual deception,
consequent loss.
But, while there must be
furtive intent, it may exist when one asserts
a thing to be true wliich he does not know to
be true, as
is a fraud to affirm positive
knowledge of that which one does not positively know. Where a party represents a
material fact to be true to his personal
knowledge, as distinguished from belief or
opinion, when he does not know whether it is
true or not, and it is actually untrue, he is
guilty of falsehood, even if he believes it to
be true; and if the statement
thus made
with the intention that it shall be acted upon
by another, who does so act upon it, to his
injury, the result is actionable fraud. Kountze
V. Kennedy, 147 N. Y. 124, 130, 41 N. E. 414;
Rothschild v. Mack, 115 N. Y.
21 N. E.
726; Marsh v. Falker, 40 N. Y. 562, 573;
Bennett v. Judson, 21 N. Y. 238; Add. Torts,
1007;
Bigelow, Fraud, 514.
Such seems to
be the case now before us, as the facts are
presumed to have been found by the jury.
The plaintiff's testator did not ask for information in regard to the solvency of those
who wished to borrow money of him, but the
defendant volunteered to give It. He was Interested in the result of the loan, for the bulk
of the proceeds was for his benefit
On being told that the loan would not be made
is

VANN, J.
Prior to the 15th of September, 1888, Deloss Brown, as principal, and Joseph Brown, as surety, were indebted to the
defendant on a past-due note for over $300,
and payment thereof had repeatedly been deAfter trying in vain to borrow
manded.
money to pay the note, Deloss tojd the defend^
ant that he did not know where they could
get it, and asked if "he must have it.
The defendant said "yes," and, upon being further
asked by Deloss where the money could be
had, recommended him to call on one Benjamin Hadcock.
He did so, and was told by
Benjamin that he could not lend the money,
but that his brother, Emmanuel, who was
stopping with him, could let him have
Deloss reported to the defendant that he thought
he could get the money of "the Hadcocks,"
and that they would let him have it "some
time in October."
When the time came
around, the Messrs. Brown started to see if
they could get the money of Emmanuel Hadand
eocfe, but first went to the defendant,
asked him to go along.
He said that he could
not, when Deloss declared there was no use
of their going alone, and thereupon the defendant wrote and delivOTed to the Browns a

quested and to the charge as made.
In the
body of the charge, the court, after instructing the jury as to the difference between the
assertion of a fact and the expression of an
thp._
opinion, told them, in substa^r^^, Jlia.t
efendant madfe th^ representatio n, either
w Aw nt Knowing
Knowmg It t6 be "untrue,

1,

Henry

7,

Watson M. Rogers, for appellant.
Purcell, for respondent.

it,

Appeal from supreme court, appellate division, Fourth department.
Action by Charles E. Hadcoeli, as executor;
against Luman Osmer, for deceit.
From a
judgment of the appellate division (38 N. Y.
Supp. 618) affirming a judgment entered on a
verdict for plaintiff, defendant appeals.
Affirmed.
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tations knowing them to be false, with Intent
to deceive, and that the plaintiff suffered
The court
damages in consequence thereof."
refused to so charge, except with the modification: "That, if he made the statement that
they were good as a fact, not as an opinion,
without knowing whether it was true or not,
then it was false in the sense that he made
a statement of fact as though he knew it to
be true, which he did not know to be true.
That, together with what I have already said
in my charge in regard to
will enable the
Excepjury to imderstand what
mean."
tion was taiien to the refusal to charge as re-

it

OSMER.

it

C!ourt

V.

N. E. 923, 153 N. Y. 604.)
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without his presence, he armed the proposed
borrowers with a written statement over his
own signature, containing a positive assertion of a material fact, with the intention
that It should be acted upon, and should inYet he did not
duce the loan of the money.
know the assertion thus positively made for
such an important purpose to be true, and he
did not investigate or sedi to discover whether It was true or not, although he had dealt
some with the Browns, and had some information as to their circumstances. He intended, as the jury has found upon sufficient evidence, that the lender should understand
him as communicating his actual knowledge,
and not as expressing his opinion, judgment,
Knowing that he did not know
or belief.
what he said he did, and what he intended
to cause another to believe he did, he took
the responsibility of its truth; and honesty of
belief in the supposed fact, under such circumstances, cannot relieve him from the imputation of falsehood and fraud. As was
said by Judge Peckham In Rothschild v.
Mack, supra: "He either knew or he did not
know of the financial condition of the makers of the note.
If he did know it, then he
knew that the note, as to both makers and
indorsers, was without value. If he did not
know its condition, he yet assumed to have
actual knowledge of the truth of his statement • • * He certainly meant to convey the impression of actual knowledge of the
truth of the representations he made as to
the value of the note, and he either knew
such representations were false, or else he
was conscious that he had no actual knowledge while assuming to have It, and Intending
If damage ento convey such impression.
sue, this makes an actionable fraudulent representation." The language of Chief Judge
Andrews, in Kountze v. Kennedy, supra, is
"One who falsely asserts
equally applicable:
of accurate
a material fact, susceptible
knowledge, to be true of his own knowledge,
and thereby induces another to act upon the
fact represented to his prejudice, commits a
fraud which will sustain an action for deceit.
This is not an fexception to, but an application of, the principle that actual fraud
must be shown to sustain such an action.
The purpose of the party asserting his personal knowledge is to induce belief in the
fact represented; and if he has no knowledge, and the fact is one upon which special
knowledge can be predicated', the inference
of fraudulent intent, in the absence of explanation, naturally results." The rule is the
same In other states and in England.
Thus,
In Furnace Co. t. Moffatt, 147 Mass. 403, 18
N. E. 108, the court said: "The charge of
fraudulent intent, in an action for deceit, may
be maintained by proof of a statement made
as of the party's own knowledge, which Is
false, proviued the thing stated is not merely
matter of opinion, estimate, or judgment, but
is susceptible of actual knowledge; and in
such case It Is not necessary to make any fur-

ther proof of an actual Intent to deceive.
The fraud consists In stating that the party
knows the thing to exist, when he does not
know it to exist; and if he does not know it
to exist he must ordinarily be deemed to
know that he does not. Forgetfulness of its
after a former knowledge, or a
existence
inere belief of its existence, will not warrant
or excuse a statement of actual knowledge."
See, also, Bullitt v. Farrar, 42 Minn. 8, 43 N.
W. 506; Hexter v. Bast, 125 Pa, St. 52, 17
Atl. 252; Wells y. McGeoch, 71 Wis. 196, 35
N. W. 769; Swayze v. Waldo, 73 Iowa, 749,
33 N. W. 78; Craig v. Ward, 1 Abb. Dec.
454; Evans v. Edmonds, 13 C. B. 777. The
charge of the learned trial judge was within
these rules, and the exceptions under consideration furnish no ground for a reversal of
the judgment.
The court was further asked to charge that
"there can be no recovery in this case, in
any event, unless it be proven or be found
that there was an actual purpose or intent
on the part of the defendant, on the 15th day
of September, 1888, to defraud Emmanuel
Hadcock of his property."
The court so
charged, but added:
"Of course, that Is In
have already charconnection with what
ged, that it was not necessary It should have
when he made the paper,
been determined,
before they got the money, as to which of
the Hadcocks it was to go, but there must
have been an intention to cheat and defraud
the lierson to whom this paper should be delivered, the one or the other." The defendant excepted to the modification, and now argues that it was reversible error. In the
course of his charge the trial judge had said:
"If it was understood by the defendant that
there was a proposition to borrow of one or
more Hadcocks, and he sent out a general
paper addressed to Mr. Hadcock, why, then
you can say whether it was not fairly Intended to be delivered to such person of the family as would loan the money; and, if that Is
true, it is not essential that it should appear
to you that it had been determined, at tb»
time the paper was drawn, that the loan
should be from one or the other. If j«on find
that fairly the meaning, intention, and design
of the parties was that whoever loaned the
money should have this paper presented to
him, then it may be fah-ly said that the representation was made to whoever did loan
the money to those persons." While the "Sefendant had at first suggested that the money might be borrowed of Benjamin Hadcock,
he was finally told that "the Hadcocks"
would probably make the loan. Since *he
brothers Hadcock lived together as members
oif the same family, and the paper was addressed generally to "Mr. Hadcock," it wes
properly left to the Jury to find whether It
was not the intention of the defendant that
the paper should be delivered to such member of the Hadcock family as would ma{»e
the loan, which was the primary object of
giving the writing.
As a general recommei<^
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dation of credit, knowingly given to an InEolTent person, 'will support an action for decelt In favor of any one acting thereon to
his Injury, so, as we think, a letter addressed
simply to "Mr. Hadcock" would Justify any
man of that name In acting upon It, at least
when It was delivered to him with the apparent authority of the writer, and there was
no direction from the latter as to which one
of the HadcockB It should he given. More-

291

the evidence warranted the Inference
that the Browns had implied authority from
the defendant to deliver the letter to either
one of the Hadcocks, and hence to the plaintiff's testator. We agree ■>vith the conclusion
reached by the learned apppUate division, and
think that their Judgment should he affirmed,
All concur, except O'BRIEN, J.,
with costs.
who takes no part, and GRAY, J., absent
Judgment affirmed.
over,
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Appeal from appellate court, Fourtli district.
Bill by H. A. Kattleman against William R. Borders to set aside a sale for
obtained a decree,
Complainant
fraud.
which was affirmed by the appellate court.
AfBrmed.
Defendant appeals.
Koerner & Koerner, for appellant.
Clay Horner, for appellee.

H.

SHOPE, J. This was a bill In chancery
by appellee against appellant, Borders, to
set aside and rescind a sale of property on
the ground of fraud practiced by appellant
whereby the latter was inupon appellee,
duced to part with his property in exchange
for a comparatively worthless note and mortAbout the 1st of July,
gage of a third party.
deposited In the banking house
1884, appellee
of Borders & Boyle $2,000, taking a certificate of deposit therefor, payable in six months
after date, at 5 per cent, interest per annum.
A few months thereafter the firm became
embarrassed,
and was dissolved by the retirement of Boyle. A new firm was formed,
of James J. Borders and appelcomposed
lant, who, for a valuable consideration,
agreed to indemnify Boyle against all debts
and liabilities of the late banking firm.
Shortly after the maturity of the certificate
of deposit appellee applied to appellant at
the bank for payment of said certificate,
who then, as the weight of proof tends to
show, stated to him that he (.appellant) had
a tract of land In Randolph county worth
$2,800, which he had just sold and conveyed
to Crozier at that price; that Crozier had
paid $700 In cash, and given his promissory
for $2,142, secured
note to him (appellant)
by mortgage on the land.
It Is also shown
that he represented to appellee that the land
was well worth $2,800; was ample security
for the note, which would be promptly paid
at Its maturity. He advised appellee, as
appellee testified, to go and see Crozier, who
he represented was well jwsted in respect
of the land. The proofs leave but little, if
any, doubt that the sale of the land to Crozier was not a sale in good faith. It appears,
also, from the testimony that appellee did
call on Crozier for information, and was assured by him' that he (Crozier) had in fact
bought the land for $2,800, and given a mortgage on the same to appellant to secure a
note of $2,142. Appellant also. It seems,
represented their tract of land had 40 acres
cleared and under cultivation. Proof shows
there were only 8 or 9 acres cleared on the
tract. Appellant also represented to appellee, as the chancellor found from the evidence, that the firm of Borders & Boyle was
so embarrassed financially as to endanger
the loss of his money deposited with that

firm; that he told appellee that he did not
want to see him lose anything, and advised
him to take the Crozier note and mortgage
In exchange for his certificate of deposit, as
the only sure means of protecting himself
from loss. It is only just to say that appellant denies most of these alleged representations, or that he was guilty of deceiving appellee in respect of the value or nature of
the land. Appellant knew that James J.
Borders, one of the partners in the firm of
Borders & Boyle, was perfectly solvent, and
that the new firm of which appellant was a
member had obligated themselves to Boyle,
the outgoing partner of the firm of Borders
& Boyle, to protect him from all the liabilities of the late firm, which, of course, included appellee's
Appellee not
certificate.
closing with the terms offered at once, appellant wrote him, urging speedy and prompt
action in the matter. He wrote: "We are
settling very fast with out depositors.
In
•
* » i
this way, delay is dangerous.
could have used the note offered you, [Crozier note,] and can do so yet. If you want
It on the terms offered, to wit, trade my note,
for you to give me an order on Crozier for
difference, which order, if not paid, shall not
bind you, and you to become owner of full
face of note and interest, which terms, if satisfactory, put your name on It, without recourse, and send same to me, and I will send
you note and mortgage indorsed in same
way; mortgages duly recorded.
Answer by
return mail. * * * I will take pleasure
In showing you the land at any convenient
time. I am too busy now. Besides, the
ground Is covered with snow, and you could
not judge of the quality of the soil. I cannot put this matter off. Time Is very
precious with me now."
It is shown by the witness Stout that appellant told him he was about to sell this
land to a man named Kattleman, and that
if he cornered witness, and asked anything
about the value of the land, for the witness
to put the price up. After Borders had sold
the notes to appellee, this same witness asked him (appellant) how he came to sell the
land for the price he did, and appellant
replied, as Is testified, that he "had got hold
of a man that had more money than brains;"
and also said, in reply to a remark by the
witness, that Crozier would never pay the
notes,— "Of cofirse, that Is the calculation."
Most of the material representations shown
by the evidence to have been made by appellant to appellee, to induce the purchase of
the Crozier note and mortgage, are shown
to have been untrue. Some of them, at least,
if the evidence is to be credited, appear to
have been made under circumstances strongly tending to charge appellant with knowledge of their untruthfulness, or, at least, he
occupied such a position as to lead to the
presumption of his knowledge of their falsity. He admits that he knew that J. J. Borders, one of the firm of Borders & Boyle,
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he was endeavoring to Induce appellee to believe that the firm was Insolvent, and that
he was in danger of losing his money.
He
had owned the land in question some time
before the pretended sale to Crozier, professed to be familiar with it, and must be held
to have had notice of its value.
The point is made that, if the means were
at hand by which appellee might have satisfied himself as to the truth or falsity of the
representations,
he was bound to do so, and,
failing to avail himself of such means, he
is not entitled to the relief sought
appellant could make a defense based upon appellee's credulity and faith In appellant's representations,
it could not prevail here. It
appears that appellee did try to see the land
before concluding his purchase from appelBut, it being covered with snow, it
lant.
could not, as stated by appellant in his letter, be properly examined; and, moreover,
appellee was assured by appellant and Crozier, to whom the land had been conveyed,
that the land was of the value of $2,800,
and that practically one third of it was clearAppellant says in his leted and Improved.
ter, as has been seen, that he will take
pleasure in showing appellee the land at
any convenient time; that he was too busy
then; and that no proper judgment could
be formed by his personal inspection of it
at that time.
TSTule willing to show the
land at some convenient time in the future,
he was unwilling to delay concluding the
transaction with appellee.
He wrote: "I
cannot put this matter ofiE. If you do not
will place it
want the note, say so, and
elsewhere."
He wanted an answer by return mail. Time was exceedingly precious
to appellant then. Under such circumstances. It would be in the highest degree unconscionable
to permit appellant to take advantage of the fact that appellee gave credence to his word, and relied upon his statements as true. In such case, the party will
not be relieved from the consequence
of
his false representations,
because the party

If
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the ability to make any proper examination
Appelof the land without further time.
lant, it would seem, was Imperious In his
demand that the transaction be closed at
once, having first induced appellee to believe, as before stated is shown by the evidence, that he was in danger of losing his
money unless he took the Crozier notes and
mortgage.
Nor is it important that It should
be aiflrmatively found that the untrue representation should have in fact been known
to appellant to be false. It is well settled
that It is immaterial whether a party misrepresenting a material fact knows it to be
false, or makes the assertion of the fact
without knowing It to be true; for the affirmation of what one does not know to be
true is unjustifiable, and. If another act upon the faith of It, he who Induced the action
Story, Eq.
must suffer, and not the other.
Jut. § 193; 2 Pom. Eq. Jur. § 877; Bigelow,
Frauds, p. 410 et seq.; Cooley, Torts (2d
Ed.) 582; Thompson v. Lee, 31 Ala. 292;
Railroad Co. v. Tyng, 63 N. Y. 653; Allen
V. Hart, 72 111. 104; Pauntleroy
v. Wilcox,
80 111. 477;

Hicks

v. Stevens,

121

111. 186-

N. E. 241. So it has been held that,
where the representations relate to facts
which must be supposed to be within the
defendant's knowledge, proof of their falsity
is a sufficient showing of his knowledge that
they were false. Cooley, Torts, 583; Morse
V. Dearborn, 109 Mass. 593; Morgan v. SkldAnd so a party selling
dy, 62 N. Y. 319.
property is presumed to know whether the
representations he aflarmatively makes In reIt he know
spect of it are true or false.
I
them to be false, it is a positive fraud; and
if he m ak e them withou t knowing ^j^^™ jp
e frueT fbf"uie"^rpo'se
of "inducing another
TO act "upon tnifem, It in ^guitvamj^ots to
'traiM. Minerv; Medbm-y, 6 Wlsn^SrS miffi
"t'^'"fi3chards, supra; McFerran v. Taylor, 3
Cranch, 270; Glasscock v. Minor, 11 Mo.
Taking the evidence on the part of
655.
by the letters of appelappellee, supported
lant and proof of extrinsic facts, we are unable to say that the chancellor was not justithereby injured trusted him, and parted with fied in finding that appellee was induced to
his property upon false representation of
part with his certificate of deposit by the
fact, which he assumed to know to be true.
statements and representations of appellant
Where the sale Is of property at a distance,
of matters materially affecting the transacso that the purchaser has not the means at
tion, and which are shown to be untrue.
hand of ascertaining the truthfulness of the
All fraud and untrue statement, and that he
vendor's representations, the vendee may remade any' untrue representations, is denied
ly upon their truth, and have redress If they
by appellant, and his version of the transare shown to have been materially false.
action Is consistent with his honesty and
Smith V. Richards, 13 Pet. 26; Maggart v. good faith; but in the confiict we think the
Freeman, 27 Ind. 531; Harris v. McMurray,
preponderance of the evidence is with ap23 Ind. 9;
Ladd v. Pigott, 114 111. 647, 2 pellee, and sustains the material allegations
N. E. 503; Savage v. Stearns, 126 Mass. 207.
of the bill. The decree of the circuit court
Here, as It appears, appellee did not have
will accordingly be affirmed.
197,
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Appeal from court of common pleas,
est county; Charles P. Noyes, Judge.

For-

Bin by Elizabeth P. NeUl against B. F.
Shamburg and H. W. Shamburg, administrators of Q. Shamburg, deceased, to rescind a contract of sale by plaintiff to
defendants' Intestate of an undivided half
interest in a leasehold of a 200-acre tract of
oil land. The price consideration of the contract of sale was $550 paid in cash, and $100
to be paid in case a well producing six or
more barrels of oil per day should be foimd
on the land.
The bill was dismissed, and
complainant appeals.
Affirmed.
T. F. Bichey and Samuel T. Neill, for appellant Julius Byles, Samuel D. Irwin, and
Eugene Mackey, for appellees.

MITCHELL, J. There are two main questions of fact upon which the plaintiff's claim
to relief must ultimately rest — First, serious
inadequacy of price; and, secondly, fraud,
actual or constructive. If either of these
grounds fails, the case must fall. The master finds that there was no Inadequacy of
price, and, as the learned court concurs In
this finding, it would be sufficient for us to
say that we have not been shown that it
was clear error. But an examination of the
•whole evidence, in deference
to the earnestness of cotmsel, who regard this as a turning point in the case, leads us to the same
conclusion. At the time of the sale.-^July,
1879,— the 200-acre tract was undeveloped,
except for one well, No. 8, which had been
in op^iation about three months.
The most
favoraUe evidence as to this well was given
by James, who said, "My recollection ia
that it started off between five and seven
barrels, somewhere," while the Mclntyres,
Tuck«, and other witnesses, put its production at from one to three barrels. The same
witnesses describe the neisrhboring territory
as "spotted," good wells and dry holes being
found close together. The 50-acre tract adJoining on the northwest had at that date
three wells, two of which, Nos. 5 and 6, were
small, and one. No. 7, was a valuable weU,
having iM-oduced as high as 75 barrels, and
ranging down, according to the different witnesses, from that to 7 or 8 barrels, which
James Mclntyre says was Its production In
July, 1879. Business was dull, and there
was no active market for leases In that
neighbwhood, (Jenkins .and Fogle.) Under
these circumstances, It is plain that the value
of the lease was almost entirely speculative.
Indeed, James testifies that the value of oil
territory is always speculative, until It Is
actually developed.
It Is a business with
elements of great uncertainty, and that appears to have been peculiarly so In the presEverything depended on whether
ent case.

No. 7, or the little wells near It, should be
taken as the best Index of the nature of the
territory. The three witnesses for plaintiff
put the value of the lease at from twenty
thousand to eight or ten thousand dollars;
the highest estimate being given by Egoff,
whose testimony Is badly handicapped
Dy
the fact that he was a discharged employe,
who admitted that he had come forward in
the case partly "to get even with" his former
employer. On the other hand, we have the
testimony of eight or nine witnesses, most
of them with superior local knowledge, and
several owners of land in the Immediate
vicinity, with certainly no bias to depreciate
the neighborhood, aU concurring that the
lease was worth nothing beyond the royalty. The decided weight of the evidence Is
In favor of the adequacy of the consideration
paid.
As this finding takes away the foundation
of the plaintiff's claim to relief, the other
matters may be dismissed briefly.
There was no proof of actual fraud. No
express misrepresentations were shown, all
that there was on the subject being the
clause in the assignment of the lease stipulating a "further consideration of one hundred dollars when a well Is found on said
lease producing six barrels per day," etc.
The master construed this as "a practical
representation that no such well had then
been found."
In view of the fact that this
Is writing Into a paper in which the plaintiff
Is the grantor, and which the grantee has
not signed, a representation by the latter
which is not to be found In the words used,
this construction might be difficult to maintain; but, as it is in favor of the appellant,
we need not consider It further.
Even conceding that the representation was thus
made, the master finds that It has not been
shown to be untrue.
It is further claimed that Shamburg, Intentionally and In bad faith, concealed from
the plaintiff facts relating to the production
of oil on the 50-acre lease, which she was
entitled to know. It was certainly shown
that Shamburg had directed liis employes
not to give information on tills subject, but
to refer parties to him. The plaintiff had
no Interest In the 50-acre lease, but we may
concede that, when she was about to sell her
part of the othei; lease to her cotenant, she
became entitled to know such facts with regard to Its production as would bear upon
the value of the other. But, imless there is
some exceptional circumstance to put on
to speak, It Is^e right oi !
Mnufll g duty
"
every roM to keep his business to himself .
"Tossibly, SKamburg was unduly suspicious
on this point, but the nature and position of
his business suggested caution. Fogle testifies that Shamburg was the only person
operating in that neighborhood, and James
says that Shamburg told him he had 'spent
near $150,000 In developing that territory,
"and now all these fellows are anzioua t»
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pry Into my business." We do not find In
the acts of Shamburg, under the circumstances, anything more than a positive intention and effort to reap the benefit of his
enterprise, by keeping the knowledge of its
results to himself, and we agree with the
master that this "falls far short of establishing fraud."
The daim of constructive fraud Is based
on the relations of the parties as partners,
The masand as mortgagor and mortgagee.
ter has rightly fotmd that there was no partThe parties were tenants in comnership.
mon.

M^^t^m^pSonlSrrsmiersV^lSc^

that relation; Walkeir v. , Tupper, 152^
Pa. St 1, 25 AtL Rep. 172; Dunham v. Loverock, 27 Ati. Rep. 990, (not yet officiary reAnd there was no evidence from
ported.)

■-ff6m
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which to infer a partnership by Intention
and agreement of the parties. The relationship of mortgagor and mortgagee, like that
of tenants in common. Is in some respects,
and to a limited degree, one of confidence.
There are certain things, approximating to,
If not actually Involving, a breach of good
faith, which neither will be permitted to do,
to the prejudice of the other. But we do
not find In the present case anything which
requires the application of this principle.
The mortgage
was merely for indemnity
against a contingent loss by having to pay
a guaranty to third persons.
tfntU such loss
occurred, Shamburg had no claim on the
mortgaged premises which changed the relar
tion of the parties as tenants in common.
Decree affirmed.
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were such services as a son or brother might
render for a mother or a sister, without expectation of compensation, except by way of

WOODRUFF.

V.

J.

Eq.

174.)

Court of Chancery of New Jersey.
Term,

gift

October

1882.

On bill, answer and proofs taken
court.

In open

Keen, S.
H. Pennington, and
Oscar
John
Thomas N. McOarter, for complainant.
R. Emery and Henry 0. Pitney, for defendant.

VAN FUE^ET, V. C. This is a bill by a
principal against her agent The complainant
charges the defendant with many acts of misconduct in the course of his agency, some of
which constitute gross frauds. The relation
of principal and agent was formed between
The complainthe parties in January, 1873.
She
ant's husband died Novemlser 29, 1872.
was then about 68 years of age, childless, and
She lacked
without experience in business.
both a knowledge of business and an inclination to acquire it. Her husband, by his
will, gave his whole estate to her. His personal estate amounted to about $60,000. He
had, by a writing, which has not been put
in evidence, but the existence of which has
been fully proved, recommended the defendant as a at person to assist the complainant
in the management of her estate. The defendant had been associated with the complainant's husband for many years as a ruling
of the spiritual
elder in the superintendence
affairs of' one of the most influential PresbyHis
terian churches of the city of Newark.
reputation as a capable and trustworthy busiHe was president of
ness man stood high.
one of the most prominent fire insurance comHis high repanies of the city of Newark.
ligious character, and the position of trust he
were aloccupied in the business community,
most sure to give him the confidence of the
Very shortly after the
most cautious person.
death of her husband, the complainant surrendered into the possession of the defendant
all her papers and securities, and requested
him to have the safe in which her husband
had kept his securities removed to his oflSce,
In order that he might manage her affairs
with less inconvenience to himself. This he
did.
From this time forth until the latter
part of December, 1879, the defendant exercised over the securities and moneys of the
complainant a dominion almost as absolute as
he did over his own.
The complainant.
In
describing her relations to the defendant,
says:
"I looked to the defendant for everything without anxiety. I just threw myself
on his fidelity, as a child would on a parent,
without questioning."
And the defendant, speaking on the same
subject, says that the complainant and he
were on terms of close friendship and intimacy; that she looked upon him as her adviser, comforter and friend, and that what
he did for her was done as a friend, and

I

This narrative shows that the relation between the parties was one of great trust and
almost blind confidence on one side, and complete control on the other. _Ihe defendant,
feerefore,, oc cupied a position tow ar ds the
^mpla'San^ wEere he was bo ig^^^ [only to
aeai with her honestly
a nd~^jTlggyr but "to
tJC'i'iipuTonsly avoia engaging m any transaction," in respect to her estate, in whidll Es
interests might be put-ifi- antagonism to hers.
He was required, in all things relating to
her estate, to subordinate
his interests to
hers, and carefully abstain from using his
power and influence over her for his own
advantage
and to her harm.
The law by
which he was bound to regulate his conduct
is a law of jealousy, and under its wise provisions he can keep nothing that he has ob'
tained from her, under the guise of a contract to which he cannot show a title entrenched in the utmost good faith. His title
must have been acquired openly, on a full
and frank disclosure of every fact likely to
Influence her conduct, and his contract must
be shown to have been just and honest m
every particular.
The flrst of the several claims to relief presented by the bill, which I shall consider, is
that in which the complainant charges that
the defendant is liable for the profit made on
the purchase and sale of certain railroad
Among the property which the comstock.
plainant acquired, under the will of her husband, were 67 shares of the capital stock of
the Central Railroad Company of New Jersey. After this corporation became insolvent
and passed into the possession of the chancellor,
very
the complainant became
much
troubled about what was best to do with her
stock, whether to sell it or to keep it. She
sought information in many directions, consulted the defendant almost daily, and after
undergoing much perturbation of mind upon
the subject, at last, under a strong fear that
if she continued to hold it, the whole would
be lost,

she gave

the

defendant

peremptory

direction to sell it at $16 a share. This direction was given about the 1st of May, 1878.
The defendant did not sell the stock, bnt\
caused it to be transferred to his vrife, and)
paid the complainant for it at the price it I
was then selling for on the market The
amount he paid was $1,072. He did not tell
the complainant that he intended to purchase
the stock himself or of his purpose to have
it transferred to his wife, but on the contrary, by his answer, he says that after he
made up his mind to buy, he went to the
complainant and told her that a sale had been
effected, or could be effected, at $16 a share.
In his evidence, he says that the idea of purchasing the stock for himself, as a speculation, first entered his mind after he had received direction to sell it and after he had

J
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bad an interview
with VermUyea & Co.,
of the City of New York, in
stockbrokers

which they told him that they thought the
market price of the stock would advance.
At
the time ^e told the complainant that a sale
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retreating from the purpose to sell, and he
afterwards found it necessary to adhere to it
to escape her reproaches for not dealing with
her openly and fairly.
The legal principle to be applied in deciding whether the defendant can successfully
resist the complainant's claim is too firmly
established to warrant even the most astute
and courageous counsel in attempting to overthrow it or to narrow its scope. The general Interests of justice and the safety of
those who are compelled to repose confidence
in others alike demand that the courts shall
always Inflexibly maintain that great and ,
salutary rule which declares tnat an agent
jmployed to sell cannot make nimself ^ g

had been effected, or could be effected, at ?16
a share, he did not teU her that he had consulted these gentlemen, nor what opinion they
had expressed.
After the stock was transferred, the defendant paid to the receiver in
charge of the affairs of the corporation under
scheme, the sum of $500,
the re-organization
and in return received an adjustment bond,
and also surrendered five shares of stock,
On
and in return received an income bond.
January 30, 1880, he sold the 62 shares still
"purchaser, nor, if employed to pu rcnase, can
standing in the name of his wife, for $5,The defendant's wife had no benefi- "he be himself the seller! xne moment Ee
091.75.
cial interest in the transaction, she paid no
ceases to be the representative of his employpart of the purchase money, and received no
er and places himself in a position towards
part of the proceeds of sale.
his principal where his interests may come in
The defendant's reticence under the circumconflict with those of his principal, no matstances was not only unnatural, but undutiter how fair his conduct may be in the parof inforful. It amounted to a concealment
ticular transaction, that moment he ceases
matlon whic h, I thi nk , he was boung to give ,. to be that which his service requires and his
He is no
duty to his principal demands.
He Khew that tne complainant naa long been
longer an agent but an umpire; he ceases to
in a state of painful anxiety about her stock,
that she had been reaching out in almost
be the champion of one of the contestants
every direction for help, and that she seized
in the game of bargain, and sets himself
upon every scrap of information that came
up as a judge to decide, between his prinin her way with the greatest avidity; he
cipal and himself, what is just and fair.
knew, also, that her mind had been in a
The reason of the rule is apparent; owing to
very unstable condition as to what it was
the selfflshness and greed of our nature,
best for her to do, and that she had great
there must, in the great mass of the transas well as his
confidence In his shrewdness,
actions of mankind, be a strong and almost
integrity, and that she would be likely to be
ineradicable antagonism between the interI strongly influenced by his conduct.
am
ests of the seller and the buyer, and universal
thoroughly persuaded that he concealed from
experience has shown that the average man
her the fact that he intended to buy for the
will not, where his interests are brought in
purpose of inducing her to sell, believing that
conflict with those of his employer, look upif he told her he Intended to become the pur- on his employer's interests as more important
chaser himself, she would at once refuse to
and entitled to more protection than his
sell.
own.
This conviction is greatly strengthened by
In such cases the courts do not stop to inShortly after the quire whether an agent has obtained an adconduct
his subsequent
stock was transferred, its market price bevantage or not, or whether his conduct has
and the complainant exgan to advance,
been fraudulent or not, when the fact is espressed regret that she had sold, and applied
tablished that he has attempted to assume
to the defendant to know whether she could
two distinct, and opposite characters in theHe told her same transaction, in one of which he acted
not get the stock back again.
He did not ac- for himself and in the other pretended to act
she had spoken too late.
'
knowledge that he was its purchaser,
and
for another person, and to have secured for
frankly state, as think he should have done,
each the same measm-e of advantage that
would have been obtained If each had been
that he was unwilling to return it. Subse• quently,
represented by a disinterested and loyal repwhen applied to for information as
resentative; they do not pause to speculate
to whom the complainant's stock had been

1^

I

I

sold, he answered that he did not know,
but said it had been sold through Vermllyea
& Co. This statement, it will be perceived,
involved something more than concealment.
The evidence renders it entirely clear,
think, that from the time the defendant
made up his mind to buy the stock, up until
the evidence of his purchase was discovered, he made a constant effort to conceal from
the complainant the fact of his purchase.
His motive for adopting this course originally was to prevent the complainant from

I

concerning the merits of the transaction,
whether the agent has been able so far tocurb -his natural greed as to take no advantage, but they at once pronounce the transaction void because it is against public policy. The salutary object of the principle is
not to compel restitution in case fraud has
been committed or an imjust advantage has
been gained, but to elevate the agent to a
position where he cannot be tempted to betray his principal. Under a less sti'ingent
rule, fraud might be committed or unfair
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advantage taken, and yet, owing to the imperfections of the best of human Institutions,
the Injured party be unable either to discover
it or prove it in such manner as to entitle
him to redress.
To guard against this imcertainty, all possible temptation is removed,
.and_the prohib ition ag^ainst an agent acting
in a^ual c haf &dter is made oroad enougfi
to co ver all 1113 transactions. The rights of
TBB~grmcipai will not De changed, nor the
capacity of the agent enlarged, by the fact
that the agent is not Invested with a discretion, but simply acts under an authority to
purchase a particular article at a specified
price, or to sell a particular article at the
No such distinction is recogmarket price.
nized by the adjudications, nor can It be
established without removing an important
safeguard against fraud. Benson v. Heathorn, 1 Younge & O. Ch. 326; Conkey v.
Bond, 34 Barb. 276, 36 N. T. 427.
In pronouncing the judgment of the court
of errors and appeals in Staats v. Bergen,
17 N. J. Eq. 554, 558, the present chief justice has discussed this whole subject vrith his
usual vigor and perspicuity. "The rule,"
just stated, he says, "is one of public polthink, it
icy.
The trustee,"—and here,
should be said that the persons referred to
are not simply those who are strictly entitled
to be called trustees, but the term is used
in its most comprehensive sense, and intended to embrace all persons who act in a representative capacity, whether, according to
they are styled agents,
exact nomenclature,
factors, executors, administrators or trustees,
—"the trustee is not prevented from bidding
for property which he himself sells, on the
of actual
ground simply of a supposition
fraud, but because the law has established,
as an inflexible rule, applicable to every
emergency, that he shall not place himself in
a situation in which he will be tempted to
take advantage of his cestui que trust This
is a wise public regulation, intended to protect a species of property which otherwise
would be constantly exposed to peculiar hazard. The trustee, therefore, must submit to
this regulation, and if he does an act in violation of it, tin jTiattp r how pure his Intention may be, ^uch act Is voidable _at the In-'
Stance ot the person" whom he represe nts.
*"""•■-* — At tnese sales, then, tne trustee is"
forbidden to purchase, because his interest,
as such purchaser, is opposed to the interest
of his cestui que trust, and he acts, therefore, under a bias In his own favor.
Nor
does this rule rest, to any considerable
extent, in the fact that, in a particular line of
cases, the trustee has peculiar opportunities
for the practice of fraudulent acts with regard to the property in his charge. The rule,
to be efficacious, must be general, and the
law Implies, therefore, that In all cases of
trusts such opportunities may exist, and
consequently
the prohibition is universal.
* * • So jealous is the law on this point,
that a trustee may not put himself in a posi-

I

tion in which, to be honest, must be a strain
on him."
The cases are numerous in which
these principles have been enforced against
persons acting in the capacity of agents.
I
shall cite only those most pertiijent.
Ex
parte Lacey, 6 Ves. 625; Brookman v. Rothschild, 3 Sim. 153; Rothschild v. Brookman,
2 Dow & C. 188; GUlett v. Peppercome, 3
Beav. 78; Moore v. Moore, 5 N. Y. 256;
New York Cent. Ins. Co. v. National Protection Ins. Co., 14 N. Y. 85.
It is possible for an agent, dealing directly
with his principal, to make a contract whici
the courts will uphold; but such transactions, to be maintained, must be characterized by the utmost good faith. There must
be no misrepresentation, and an entire absence of concealment or suppression of any
fact within the knowledge of the agent,
which might Influence the principal; and the
burden of establishing the perfect . fairness
of the contract, in such cases, rests upon the
agent.
Condit v. Blackwell, 22 N. J. Bq.
481.
Such transactions are never upheld,
unless it is clearly shown that there has been,
on the part of the person trusted, that most
marked integrity, that uberrima fides, which
removes all doubt respecting the fairness of
the contract. Rothschild y, Brookman, ubl
supra.

My conclusion Is that the defendant Is lla-\
ble to the complainant for the profit made I
on the purchase and sale of the complainant's!
—
railroad stock.
The second claim to relief which I shall
consider is that in which the complainant insists that she is entitled to have the sum
which shall be found to be due her in the
transaction just discussed, charged as a lien
for unpaid purchase money on certain real
estate which she conveyed,
at the defendant's instance, to the defendant's wife. This
claim rests upon the foUovnng facts: In
March, 1874, the defendant purchased a house
and lot on High street, in the city of Newark,
for a residence for himself, for the sum of
$15,000. On the 1st of April, 1874, he procured them to be conveyed to the complainant, and paid the purchase money as follows:
The complainant and defendant executed two
bonds of $4,500 each, which were secured by
two mortgages,
made by the complainant
alone, on the property conveyed,
and the
complainant also assigned to the vendor a
mortgage held by her against Leopold and
Herman Graf for $4,000, and the balance of
the purchase money, viz., $2,000, was paid In
cash.
The defendant admits that at the time
he made this payment he might have had
$2,000 of the complainant's money in his
hands.
During the year Immediately succeeding
the conveyance, the defendant says he made
improvements on the property which cost
$7,000. The complainant continued to hold
the title to the property until she severed her
relations with the defendant
On the severance of their relations, the complainant

'
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demanded that the defendant should take
the title to the High street property, discharge her from liahiUty on the bonds which
she had executed In his behalf, and return
to her such part of the purchase money as
her money and securities had paid. This
was done. The house and lot were conveyed
to the defendant's wife January 7, 1880, and
the defendant then paid to the complainant,
in cash. In satisfaction of the money and
securities belonging to her, which he had
used in paying for the house and lot, the
sum of 34,594.90. The funds he used in making this payment were the proceeds of the
sale of the railroad stock, which the defendant had Induced the complainant to transfer
Under the force of these facts,
to his wife.
the complainant insists that inasmuch as the
moneys which the defendant paid to her
were the proceeds of her property, and were,
therefore, in equity hers, and not his, that it
should be adjudged that the consideration
which the defendant agreed to pay for the
conveyance to his wife has not been paid,
and consequently that she is entitled to a
lien as for unpaid purchase money.

Two things are undisputed. First, that
part of the consideration which the defendant was to pay for the conveyance to his
wife, was to make restitution to the complainant, in money, of so much of her property as he had used, at the time of the purchase, in paying for the house and lot; and
second, that in going through the form of
making such restitution, he simply gave to
the complainant what in equity was hers already.
If the defendant, in going through
the form of paying the complainant, had
belonging to
used money in his possession
her, the legal nature of the transaction would
have been so conspicuously clear that it
would have been impossible to misunderstand it. So too. If he had secretly converted one of her secittitles into money and handed that over to her as payment, though he
might have deceived her for the moment, his
act would have not constituted a payment,
but a fraud. This Is exactly what he did
do. He converted property which in equity
was hers. Into money, and attempted to pay
her with her own money.
He attempted to
use that which was hers as his, and to discharge his obligation to her by giving her
that which he had attempted, wrongfully, to
take from her and to vest in himself. Except we travesty reason and ridicule truth, it
is impossible to call such a transaction a

payment.

This conclusion makes it the duty of the
court to declare that the whole of the consideration which the defendant agreed to give
for the conveyance to his wife has not been
given, and this places the complainant in a
position before the court where she is entitled to the aid of the court In enforcing her
equitable rights against the land conveyed.
The right of a vendor of lands to a lien in
equity for unpaid purchase money, has been
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fully and repeatedly

recognized by this court
and is now a part of its established jurisprudence.
This lien will be enforced, not
against the purchaser, but against all who
claim under him as volunteers or donees.
Graves v. Ooutant, 31 N. J. Eq. 763.
My judgment is that the complainant Is i
entitled to a lien as for unpaid purchase \
money, against the house and lot conveyed
1
by her to the defendant's wife, to the ex- j
tent that the defendant used the money of /
the complainant in paying the consideration /
he agreed to give the complainant therefor, y
The third claim made by the complainant
presents the question whether or not the
defendant Is liable for $1,000 of the purchase
money of a lot of land conveyed by the complainant to one David Brackin, in July, 1874.
The lot was sold for $1,200, $200 of which
was paid in cash, and the balance, as the
complainant alleges, was to be secured by
a first mortgage on the property sold.
The
defendant, she says, had charge of the whole
matter, and, instead of securing the balance
of the purchase money by a first mortgage I
on the lot sold, accepted a second mortgage /
on another lot, and that since then the first j
mortgage has been foreclosed, the mortgaged I
premises sold and the whole of her money *
lost I shall not restate or discuss the evidence pertinent to this branch of the case.
It is enough to say that, according tb my
view, the evidence entirely falls to establish a case against the defendant. It should
be said that it clearly appears that the complainant Is entirely wrong in the facts on
which she rests her right to relief. It was i
not the first mortgage that was foreclosed, I
but the one held by the complainant. At the r
sale of the mortgaged premises they were '
bid in by the solicitor employed by the defendant, for the complainant, to foreclose
her mortgage, for $700.
The complainant refused to take title to the mortgaged premises, and they were afterwards conveyed to
the defendant's daughter by his direction,
and he subsequently assumed control over
The defendant paid the taxed costs
them.
of the suit and the expenses of the sale,
but nothing more, though he procured the
mortgaged premises to be conveyed to his
daughter. In stating the account between
the parties the defendant must be charged
with the sum for which the premises were
sold, and credited with whatever he has paid
on account thereof.
The complainant also seeks to hold the defendant liable for making an improper or
Insecure investment of her moneys.
In
March, 1875, the complainant received from
the sale of some land located in Pennsylvania the sum of $6,000, and handed it over
to the defendant to invest for her. The defendant, March 17, 1875, deposited the money
to an account he kept In one of the Newark
banks, as trustee. He is unable to tell how
many different trusts this account represented, or when this particular $6,000 waa

\

ACTUAL, FRAUD.

300

disbursed, or to whom. On March 6, 1875,
William A. Pruden and Amos W. Austin
executed a second mortgage on a lot in Commerce street, in the city of Newark, to the
defendant as executor of Robert O. Stoutenburgh, deceased, for $6,000. The defendant
says he invested the complainant's money in
The prior mortgage on this
this mortgage.
lot secured the sum of $10,000. The defendant says, before investing the complainant's
he
money in the mortgage just described,
told her it was a second lien, that he was
satisfied the security was sufficient and that
the mortgagors were good and prompt payers, and that she thereupon directed him to
was
make the investment. The mortgage
not assigned to the complainant at the time
the investment was made, but the defendant
says he took it from the package containing the papers of the Stoutenburgh estate,
and placed it among the papers he held for
The mortgage was not
the complainant
formally assigned until after the complainant had revoked the defendant's authority as
her agent, and called upon him to surrender
her property. The defendant made seven indorsements of interest on the bond after he
says he placed the mortgage among the pafour of them are
pers of the complainant;
made by him as attorney, two as executor
and one without any designation.
It is evident at a glance that the defendant's conduct in this transaction is open to
the very gravest suspicion. The security, In
the first place, was one that a trustee could
not accept without rendering himself personally liable in case It proved to be worthless
or inadequate. Gilmore v. Tuttle, 32 N. J.
Eq. 611. The defendant, therefore, occupied
a position in respect to this security which
entirely disqualified him, as the trusted adviser of the complainant, from giving her
such counsel respecting it as she was enSimply placing the mortgage
titled to have.
among the complainant's papers, without
other evidence of her ownership, not only
put her title to it In a condition of extreme
/jeopardy, but left the defendant free to use
it, as occasion might seem to require, as a
I security belonging to both funds, and thus
\make it answer a. double purpose. The defendant kept no account of his transactions
on behalf of the complainant, and she was,
therefore, deprived of the protection which
the performance of that duty would have afforded her. The defendant's conduct in this
matter deserves, as I think, the severest condemnation.
But while It appears to be very clear that
the defendant's
conduct In this transaction
has been highly improper,
stiU
think It
equally clear on the proofs as they now stand
that no case is established against the defendant which can be made the basis of rerlief to the complainant.
It has not been
shown that the mortgage in question is either
I
I a worthless or an inadequate
security.
No
> loss has as yet been sustained,
nor has any

/

I

attempt been made to show that the complainant must Inevitably or will probably
suffer loss. All that has been shown is that
the defendant has Invested the complainant's
money in a second mortgage.
I know of no
authority which goes to the length of dedartng that a trustee shall be liable, whether loss
is sustained or not, simply because he has invested the funds in his hands in a second
He is bound to make safe investmortgage.
ments, such as will yield a reasonable income
and a return of the principal when required.
If he does that, though the secmity he takes
may not be the most desirable, he incurs no
He should not, as a genpersonal liability.
eral rule. Invest in second mortgages;
if he
does, he takes the risk of bemg personally answerable in case loss ensues, but he is not
liable, as I understand the rule, simply because he has made such an investment, If no
loss has been sustained, and In the absence
of evidence that any will be sustained.
The next claim made by the complainant
Among the property which
Is uncontested.
the complainant received under the will of
her husband were ten shares of the stock of
a corporation known by the name of the PeDividends, in
ters Manufacturing Company.

)

both cash and stock or bonds, were declaired
on this stock in 1873, 1874, and 1875.
Those
of 1873 were 30 per cent, ta cash, and 40 per
cent. In stock; In 1874, 40 per cent, in cash,
25 per cent, in stock, and 35 per cent, in
bonds; and In 1875, 30 per cent m cash, and
20 per cent, in bonds.
The defendant collectHe paid the cash
ed all these dividends.
dividends to the complainant, but had the
stock and bond dividends
issued to himself
His explanation or justification
as trustee.
of his conduct in this matter is this: he says
when the first stock dividend was declared,
he inquired of the complainant what he
should do with it, and that she replied he
might do with it what he liked, or what he
had a mind to, and that he understood her by
this form of expression to say to him that she
meant that he should take it as a gift Wh
the subsequent dividends were declared, he
says he supposed that she entertained thesame intention with respect to them, and he
procured them also to be Issued to himself,
though he made no further inquiry of her respecting her purpose, and she made no furThe dether declaration of her Intention.
fendant sold the stock and bonds thus obtataed, in January, 1877, for $1,300. But before
making the sale, he had received on the stock
so obtained by him dividends in cash to the
amount of $561.
The defendant, by his answer, admits that he Is liable for the value
of the stock and the amount that he has received thereon in dividends,
and says that
he is willing to account to the complainant
for the same, if she insists that he shall doso. She does so insist This claim Is one of
the foundations of her bill. The defendant
in the accounting, must be charged with what
he received on the sale of the stock and'

ACTUAL FRAUD.
and also ■with whatever he has receivas dividends.
1 shall dispose of the other questions at issue between the parties by simply stating my
conclusions, without attempting to review the
evidence or stating the argument upon which
they rest
1. The complainant Is not entitled to a de<;ree setting aside the deed made by her to
for
the defendant's daughter as compensation
the defendant's services.
in the accounting, is en2. The defendant,
titled to a credit of $50 for money paid to
the complainant In December, 1879.
in the accounting, must
3. The defendant,

"bonds,

ed thereon
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charged with the dividends received by
him for the complainant on her stock in the
American Insurance Company, for the years
1876, 1877 and 1878; also with three sums,
of $17.50 each, for unpaid interest on the
Graf bonds and mortgages, due February 1,
1873, August 1, 1873, and February 1, 1874;
and also with $6.20 which, in his account, he
charged
against
has erroneously
the complainant
The account between the parties will be
Eistated and settled by the vice chancpJlor.
ther party may brlnj: on the hearing on the
accounting on ten days' notice to the other.
The complainant is entitled to costs
be
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VIBGINIA LAND
(19

OO. v.

HAUPT.

S. E. 168, 90 Va. 533.)

March
of Virginia.
& 1894.
Error to circuit court of city of Roanolre.
Action by the Virginia Land Company
against one Haupt. Judgment for defendant,
Affirmed.
and plaintiff brings error.
Robertson,
for plainWatts, Robertson &
Griffin & Glasgow, for defendtiff in error.
ant in error.

Supreme Court of Api)eals

LEWIS, P. The defendant In error was

sned
by the Virginia Land Company to recover certain unpaid assessments on the stock of the
The principal
$2,800.
company aggregating
grounds of defense were (1) frand In procuring the contract of subscription; and (2)
the prospeca material variance between
The
tus and the charter of the company.
jury found for the defendant, and the court
refused to disturb the verdict. The defendant subscribed for the stocli at the Instance
of one O'Leary, who was a real estate agent
at Roanolie, and one of the promoters of the
It was proposed in the prospectus
company.
"to organize a company for the purchase of
a certain tract of land, lying near the said
city, containing about 550 acres, and to lay
it out in residence lots, and to develop Its
natural attractions." By the charter subsequently obtained the company was authorized to buy land, not exceeding 5,000 acres,
also personal property, and to issue mortgage bonds; to loan money to develop lands;
to construct street railways, and to use cars

Impelled by any kind of motive power; to
erect and operate motor, gas, and electric
works, etc. O'Leary was known to the defendant as a successful business man, and
his name headed the subscription list. When
he solicited the defendant to subscribe he
informed him, in answer to a specific inquiry,
that the land proposed to be purchased belonged to Gates, Moorman & Moorman.
In
'point of fact, O'Leary and one Christian,
another subscriber to the stock and a promoter of the company, held options on the
land, which fact was not mentioned to the
O'Leary recommended the stock
defendant.
to the defendant as a. desirable investment,
and upon his advice the defendant agreed to
take 100 shares.
After the organization of
the company the land was transferred to
O'Leary
the company,
and in consequence
and Christian realized a very large profit
rhe company was chartered early In March,
1890, and on the 19th of the same month the
first stockholders' meeting was held, at which
meeting O'Leary represented
the defendant
as his proxy.
At the same meeting an assessment of 10 per cent, of the capital stock
was ordered, notice of which was afterwards
sent to the defendant; and on the 23d of
the ensuing August another assessment of
5 per cent, was ordered.
Upon receipt of
notice of this last assessment the defendant

wrote the secretary of tlio company as folhave your notice of
lows: "Dear Sir:
September 1st, calling for an assessment of

I

$500.00,— five per cent, on one hundred shares
you will please refer to
of your stock.
my letter of AprU the 28th, addressed to
your treasurer, you will notice that am not
Although
a stockholder in your company.
have never received a reply to this letter,
take it, In the absence of such acknowledgment, my stock was, as a matter of course,
So that there may be no further
canceled.
misunderstanding la the matter, however,
am not a stocliholder in
beg to advise that
the Virginia Land Company, having paid no
whatever on the subscriptton."
assessment
In the notice of the 10 per cent assessment
of March 19, 1890, it was said: "This amount
must be paid promptly, or the stock wUl be
declared forfeited;" and in response to this
the defendant's letter of the 28th of April,
above referred to, was vyritten, which is as
have your favor of
"Dear Sir:
follows:
the 24th lust, calling attention to ten per
cent, assessment of the Virginia Land Company's stock, and in reply beg to say that
recent financial arrangements In another direction, that
am suddenly called upon to
provide for, vriU make It impossible for me
to i>ay this assessment now; and to prevent
delays, as well as to avoid being a hindrance
In any way to the success of the company,
wlH be glad if you will consider my stock
forfeited, as provided for in notice of assess* • •
vyiU be glad, therefore, if
ment.
you vrtll dispose of my stodi to other parties.
have been Informed that the stock is selling
presume there vsoll be no
at a premium, so
difficulty in doing this. Having paid nothing
am, of course, not entitled to
on the stock,
anything from It" At the trial the defendant testified that when he made the contract
of suljscription he had no other information
respecting the proposed enterprise than such
as he obtained from the prospectus and wliat
was told him by O'Leary; that he was induced to subscribe by the urgent solicitation
of O'Leary, in whose judgment and integrity
he had confidence, and who earnestly recommended the scheme as a good investment
He also testified that he had no idea that
O'Leaiy was interested in the land which
it was proposed to buy otherwise than as a
stockholder, and that, so far from the fact
being disclosed to him, O'Leary, when questioned on the subject, represented that It belonged to Gates, Moorman & Moorman. He
testified further that he would not have consented to subscribe
had he known of the
promoter's interest in the land, and that he
had no intimation of any such thing as a
"promoter's fund" until several weeks after
he had subscribed.
The court, among other things. Instructed
the jury that If they believed from the evidence that O'Leary and Christian held options on the land, and that O'Leary induced
the defendant to subscribe In Ignorance of

If
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that fact, relying on his (O'Leary's) supposed

disinterested and superior judgment, and that
he, the defendant, was thereby misled, to his
Injury, into making a contract that he otherwise would not have made, then the subThis
scription was voidable, at his option.

propounds the law correctly.
The authorities are abimdant in support of
the general rule tliat one who is fraudulentiy
. Induced by an agent of a corporation— and a
promoter is an agent of the proposed corsubscribe to its capital stocl:
poration—to
may, at his option, repudiate the contract;
and that a fraud may consist as well in the
suppression of what Is true as in the repof what IS false. Indeed, the
resentation
law is that, where the person solicited to
subscribe has no other information on the
subject than that the agent chooses to convey,
the statement of the agent ought to be characterized by the utmost candor and honesty.
Gooii, Stock, Stockh. & Corp. Law (3d Ed.)
Crump v. Mining Co., 7 Grat 352;
§ 147;
Bosher v. Land Co., 89 Va. 455, 16 S. E. 360;
0u-ectors, etc., v. Kisch, L. R. 2 H. L. 99.
It is contended, however, that the defendant
has by his conduct waived the right to annul
But there can be
the contract in question.
no waiver in a case «f this sort without full
of the facts, and such knowlknowledge
edge of the facts and such knowledge on
the part of the defendant has not been
He says he had an intimation a
shown.
few weeks after the organization of the company that the re was* large promoters' fund,
interested In
but as to wh<r'wSre'^lie"^rti^S
He made
the fund he was not informed.
inquiry on the subject, he says, but could
• ascertain nothing definite; and that he relied
on his letter of the 28th of April, in reply
to the notice of the first assessment, to which
he received no reply. And afterwards, when
he
notified of the 5 per cent, assessment,
promptiy replied, calling attention to his said
letter, and saying he was not a stockholder.
H^ also called the attention of one of the
directors of the company to the intimation
he had had In regard to the promoters' fund,
construction
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and informed him that he repudiated the
It is true, he gave a proxy to
contract
O'Leary to represent him at the first stockholders' meeting, at which meeting the facts
in regard to the promoters' options on the land
were disclosed; but, as was well said In the
argument. It would be absurd to hold that
he was affected by notice to O'Leary of
what the latter knew from the beginning,
and f aUed to disclose to him. And if he was
not affected by notice to O'Leary, then there
is no proof that he received any certain Information of the facts constituting the fraud
complained of before the Institution of the
In treating of laches as a
present action.
bar to the subscriber's remedies, Cook says:
"The date from which laches begins to run
is the time when the subscriber is first
chargeable with notice that a fraud has been
perpetrated upon him. Mere suspicions or
heard in public or In
random statements,
do not necessarily
stockholders' meetings,
But, after a subscriber's
constitute notice.
suspicions are reasonably aroused, it Is his
duty to investigate at once. The corporation
has the burden of proof in asserting that the
subscriber had notice and was guilty of
laches." Cook, Stock, Stockh. & Corp. Law
Applying these principles to
(3d Ed.) § 162.
the present case, we are of opinion upon the
ground of fraud the case is with the defendant, and that there has been no waivra: of
the fraud on his part; and, as this view is
decisive of the case, it is needless to consider
whether the case is within the ruling in
Manufacturing Co. v. Hockaday, 89 Va. 557,
16 S. E. 877, on the groimd of a variance
between the prospectus and the charter of
the company.
There were a number of exceptions taken
to the rulings of the court during the progress of the trial, to review which seriatim
would extend this opinion to a great lerigtlu
It is enough to say In -this connection that
the case was submitted to the iaty in 8ul>stantial conformity with the views expressed
in this opinion, and that the judgment must
be affirmed.
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ZAHN
(36

et al. v.

Atl.

188,

McMILLIN
179

et aL

Pa. 146.)

Supreme Court of Pennsylvania.

Jan.

4, 1897.

Appeal from court of common pleas, Lawrence county; William D. Wallace and S. H.
Miller, Judges.
Action by William A. Zahn and others
From a
against B. A. McMillln and others.
plaintiffs appeal.
Judgment for defendants,
Reversed.
S. W. Dana, S. D. Long, A. Leo. Well, and
C. M. Thorp, for appellants. J. Norman Martin, D. B. Kurtz, and L. T. Kurtz, for appellees.

DEAN, J. On April 22, 1891, through negotiations conducted by E. A. McMillin, he
and William Smith took by assignment from
Thomas A. Book 19 oil and gas leases in
The written assignment
Lawre>nce county.
was to Smith, he to hold the same in trust as
of three-fourths for
One-eleventh
follows:
McMillin, and ten-elevenths of three-fourths
for such persons as should contribute towards the common enterprise and the cost of
of
drilling two wells for the development
Smith resided
the common property for oil.
In Pittsburg, and McMillin in Newcastle;
the last named, not far from the territory to
It was alleged by plaintiffs
be developed.
that McMillin got his brother, J. M. McMillin,
of Newcastle, to join in' the project. Smith
Induced a number of his friends in Pittsburg to join as contributors, they to share In
the profits in proportion to their contributions. From the money, two wells were drilled, which developed as good gas producers,
but no oil was struck. At the time he made
the assignment to Smith, Book had reserved
one-fourth the oil or gas to be developed,
which was afterwards purchased by E. A.
McMillin, plaintiffs alleged, for himself and
brother.
As to the three-fourths in name of
Smith, he made a written declaration that
he held the same in trust for himself, the
McMillins, and the other contributors. The
production of the wells indicated that the
property was valuable for gas purposes, and
efforts were made by the parties to sell it at
a profit.
A committee, of which B. A. McMillin was one, was appointed to bring the
property to notice of purchasers and conduct
Meetings were hejd
negotiations for a sale.
in Pittsburg; two of them, at least, attended
by both the McMillins, and others by B. A.
McMillin alone. In January, 1893, both the
brothers opened negotiations with O. 0. Redick for the purpose of selling the property
to him. They discovered from him, in their
conversations,
that the salt water which was
obstructing production in one of the wells
could be shut off at a small expense, and this
would add largelyto the value of the property.
Full examination of the property by Redick
resulted in an offer from him to take the gas,
pipe it at his own expense to Newcastle, sell

it, and pay to the owners one-half the gross
Immediately after securproceeds of sales.
ing this offer, B. A. McMillin, on January 17,
1893, wrote to W. A. Zahn, one of his coowners and one of these plaintiffs, at Pittsburg, asking him if he could get the consent
of the contributors to take one-fourth the
net earnings, and pay one-fourth the cost of
drilling new wells. In this letter he concealed from his co-owner, Zahn, Redick's offer of one-half the gross proceeds of sales.
Zahn replied that he thought he could get
B. A. McMillin then went to
such consent.
Pittsburg with a contract drawn, naming the
Pittsburg parties as the assignors, and the
In this
two McMillins as the assignees.
agreement it was set forth that all the parties were associated together as owners of
the property, and it was stipulated that the
McMillins were to take the gas, pipe it to
Newcastle, and pay one-fourth the net proceeds to all the owners, including themselves;
they to retain three-fourths.
The Pittsburg
parties were urged to immediately execute
the contract, but, as one or more of them desired to consult counsel, its execution vras deferred. They finally prepared another draft
of a contract, embodying substantially the
same terms, with the names of the purchasThis was executed January
ers left blank.
As to this contract, it is not dis31, 1893.
puted that J. M. McMillin solicited plaintiffs
No disclosure of
to aflBx their signatures.
the Redick offer was made to the Pittsburg
parties when they signed.
After signature,
lue McMillins filled in the blank with their
names as purchasers, and the same day contracted with Redick according to the terms
He piped •
of his proposition already noticed.
the gas to Newcastle, and paid to the McMillins one-half the gross proceeds of sales.
About a year afterwards plaintiffs discovered
the facts, and filed this bill against both the
McMillins for an account; averring them to
be Joint owners or tenants in common witB
them of the leaseholds, and that a fraud had
been practiced upon them in obtaining the
The defendcontract of 31st January, 1893.
ants made answer, denying all the material

averments of plaintiffs' bill. J. M. McMillin
especially denied having any interest in common with plaintiffs and his brother prior to
the execution of the contract of 31st January,
1893.
The court below, after full hearing,
dismissed the bill, and from that decree we
have this appeal by plaintiffs.
The principal errors alleged are the finding of fact that
J. M. McMillin was not interested in the original project, and the conclusion of the court
that he was not liable to account, on the
facts, even if his interest commenced at the
date of the second purchase.
The court does not seem to question that on
the evidence the bill could have been maintained if filed against B. A. McMillin alone,
but being against the brothers jointly, and
not sustained as to J. M. McMillin, it must he
dismissed.
The learned court below> in its
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opinion, ^)eaks as follows: "There are two
main questions of fact upon which plaintifCs"
claim for relief must ultimately rest: First,
that J. H. McMUlin had an interest in the
leases mentioned in plaintlfite' bill, and was a
tenant in contmon with plaintiffs In said leases
on January SI, 1893; second, fraud, actual or
constructive, on the part of the defendants in
procuring from plaintiffs the contract Exhibit
A. If either of these grounds fall, the case
of the
must fall. • • * An examination
whole evidence fails to show the relationship
of tenant in common between the plaintiffs and
J. M. McMlUln. We would hesitate to find
from the evidence of the
such a relationship
Botb J.
plaintiffs, if it was not contradicted.
M. McMUlin and E. A. McMiUln, however, positively deny such relationship in their answer,
and also upon the stand as witnesses, and their
by plaintiffs' counsel does
cross-examination
The
not in the least weaken their evidence.
plaintiffs also contend that, even if J. M. Mo
Milhn was not a co-tenant, he ogcupied such a
fiduciary relation towards them which required
him to disclose the offer which Redick had made
prior to January 31, 1893, and which offer was
concluded in the contract of February 1, 1893.
They urge that he had so conducted himself
as to lead the plaintiffs to believe he was acting with them and for them. They also urge
that he misrepresented the facts, by stating
that the terms of the contract he was obtaining
ft-om them were the best that could be obtained for the property.
We have already
found that J. M. McMillin was not a co-tenant
with the plaintiffs and E. A. McMillin.
We
find nothing in the evidence which should have
induced the plaintiffs to believe that he was a
co-tenant, or that he was acting in any fiduciary capacity for them or with them. It is true
that he was present at two meetings of the
parties in Pittsburg, but there was no evidence
to show that he took any part in the proceedings, or acted other than as a spectator.
The
value of the property was purely speculative,
and the plaintiffs had the same opportunity to
form an opinion, as to its prospective value as
J. M. McMillin. It is true, Redick had proposed
to him to lease the premises on more favorable
terms than what the plaintiffs were to get by
their contract, but there was no such fiduciary
relation subsisting between J. M. McMUlin and
them as required him to disclose Redlck's offer."
Whether a tenant In common, or merely a
partner in a project for gain. El. A. McMillin,
on the undisputed facts, by reason of his confidential relation with his co-contributors to the
common enterprise, perpetrated upon them, a
palpable fraud,—not a constructive fraud merely, but an actual fraud. If the brother aided
and abetted him in consummating this fraud,
that they two might reap the fruits of it, and
they have succeeded, they are jointly bound to
make restitution.
On sufficient evidence, the
court below has found that J. M. McMillin had
no interest in the purchase from Book, April
22, 1891.
There was much evidence ts the
H.& B.BQ.(2d Ed.)— 20
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contrary, but the error Is not so clearly manifest in the finding as to move us to disturb It.
Therefore we assume as a fact that his property Interest dated from the contract of 31st JanIt Is not denied— nor could It be, in
uary, 1893.
the face of the evidence— that by that contract
J. M. shares In the fruits of the fraud to which
E. A. was an active party, and for which he is
answerable in an account. But did J. M., by
his declarations and conduct, aid his brother in
procuring the fraudulent contract, so as to render him accountable In equity to these plaintiffs? The learned court below thinks not, because he was not one of the contributors to the
first enterprise, and therefore must be treated
as a stranger dealing at arm's length with the
co-partners or co-tenants of his brother.
This
Is a mistake, for that one fact warrants no
such conclusion.
If he had been a member of
the first association, and had imtruthfuUy represented a material fact to his associates, to induce them to part with their interests, that
would have been conclusive against him, because of the legal presumption of a confidential
relation; but, if there was not presumptively a
confidential relation, still was there one in fact,
or such relation as warranted them In relying
on the truthfulness
of his staterhents?
The
principle controUing such cases, and deducible
from aU the authorities, is well stated by Perry on Trusts (volume 1, p. 179): "There are
cases where a party must not be silent upon
a material fact within his knowledge, although
he stands in no relation of trust and confidence.
♦ • * If a party knows that another is relying upon Ills judgment and knowledge in contracting with him, although no confidential relation exists, and he does not state material
facts within his knowledge, the contract will
be avoided; for knowingly to permit another
to act as though the action was confidential,
and yet not state material facts, is fraudulent.
It is said that a party in such circumstances is
bound to destroy the confidence reposed in him,
or to state all the facts that such confidence
demands."

The court's twelfth finding of fact is that,
at the time the contract was entered into, J.
M. McMillin represented to the Pittsburg
parties that the terms, one-fourth the net
proceeds of the oil, embodied in the contract
he was soliciting them to sign, were the best
that could be got. This representation was
jin11fii"r -^"^sp He admits that Redick- had
made an offer of double that price, which
had been accepted by him and his brother, on
which a contract had been framed, which
he had in his pocket, ready to be signed as
soon as the Pittsburg parties signed the contract for one-fourth. In whose interest was
he acting when this falsehood was uttered?
It is argued, his own expectant interest in
the contract with the Pittsburg parties. But
he was also dealing as the agent of his brothThey two were the purchasers, parties
er.
of the second part to the contract which inured to the benefit of both. He was there
to conduct the negotiations and close the con-
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tract In pursuance of his brother's letter to
Zahn of 10 days prerlous, which did not
hint at Bediclz's offer. There can be no
severance of the falsehood by Imputing one
half of it to E. A., who held a legal, confidential relation, and the other half to J. M.,
who, if representing himself alone, did not
I hold the same relation.
By taking his brother's place and representing him, he spoke for
both, and put himself in a position where
the brother's co-tenants were justified in relying on this false statement of a most maUterial fact. This gave him a vantage ground
which naturally invited confidence
in his
statements, and he must be held to the same
rule of conduct as B. A. would have been
held to had he, on the same representation,
personally solicited the assent of his co-partners to a sale at half price.
"It is naught, it
is naught, saith the buyer; but when he is
gone his way he boasteth himself."
This is
the attitude of a stranger towards the seller
whose wares he depreciates, and the one the
court below finds J. M. to have held.
It Is
not the one the facts put him in. To hold J.
M. answerable, it Is not essential that another case exactly like this on the facts
should have been decided fraudulent. This,
clearly. Is within the scope of established
principles, where in equity a party dare not
falsely represent a material fact. "Courts
have never laid down as a general proposition what [facts] shall constitute fraud, or
any rule beyond which they will not go, lest
other means of avoiding equity will be
found" (2 Pars. Cont. 769), and certainly
have never held that, where a party aiding
in a fraud has not theretofore acquired a
fractional interest In the property which Is
the subject of the fraudulent bargain, he
cannot be called to an accounting. But, if
he had no direct interest of his own, the misrepresentation went still further than as a
representative of his brother, for the very
agreement he had asked them to sign says:
"Whereas, the said parties of the first part
and of the second part are associated together as owners of leases for oil and gas
purposes on one thousand acres of land In
Shenango and Slippery Eock township, Lawrence county, ♦ • * the said first parties
owning one hundred and twenty shares and
parties owning fifty-six
the said
second
shares;
and whereas, two wells have been
drilled at the joint expense of all of said
owners; • • • and whereas, all of said
owners are desirous of having said gas used
* * • so as to realize a profit. * *
*"
True, tnis was not tne agreement signed tnree
days thereafter, but It was one B. A. McMlUIn had, acting for both, asked them to
sign.
E. A. was then acting for J. M. In
efforts to secure a contract in which both concurred, and which was framed with a view
to accepting the Redick proposition, and was
therefore a false representation
by both. It
was not signed only because the Pittsburg
parties desired their own counsel to frame it.

The one adopted by the two brotners, ana
first exhibited to the Pittsburg parties, contained a deliberate declaration in writing that
J. M. McMillin was then a co-partner. This
was a direct Invitation to the co-partners to
deal with them in securing the best price.
The conduct of J. M. for months before, and
during all the negotiations, seems to us, on
this printed testimony, reconcilable only with
the theory that he was interested in the leases
at the date of the contract with the Pittsburg parties. Assuming, however, that, when
he said on the witness stand he was not interested, he told the truth, he did not tell the
truth to the confidants and partners of hia
brother when he contracted for himself and
his brother at half price for their interests.
The law cannot undertake to draw a line between his misrepresentation
as agent for E.
A. and his misrepresentation In his own interest as a stranger to the original association. And If his declarations and conduct
misled, as they plainly did, the Pittsburg parties, and induced them to believe him interested with' them in a common enterprise, he
Is estopped now from denying the truth of
the representations.
On both grounds the bill "J
Is sustained as against him, and both should
account to plaintiffs as prayed for In the bill.
Aa to the lemark of the court that when the
contract was made the value of the property
was purely speculative, and all parties had
the same opportunity for forming an opinion, it is certainly an error.
The court must
have overlooked the fact that J. M. McMil-'
'
lin had in his pocket, at the very time fi&wag
solicItlDg the signatures of the plaintiffs, the
draft of the proposed agreement with Redick, which was to be signed as soon as the
Pittsburg parties had executed their contract,
and which was afterwards, on the same day,
actually executed by Redick. As concerned
the McMIUins, there was nothing speculative
In their estimate of value. They knew exactly the worth of the property, by knowing
what they were to get for it. Their profit
depended only on how low they could heat
down the price by methods which some dealers call only shrewd, but which the law pronounces fraudulent, and holds the parties to

a strict accountability.
It is ordered that the decree of the common
pleas be reversed and plaintiffs' bill be reinstated, and further:
(1) That the said B. A.
McMillin and J. M. McMillin were trustees
ex malefido for all the owners of said leaseholds In making said contract with Oliver 0.
Redick, and that said contract, and all the
rights of the first parties thereunder, arc the
property of all the present owners of said
leaseholds, to whom, through their treasurer,
all payments under the same should be made.
(2) That the said E. A. McMillin and J. M.
McMillin account to the orators for, and pay
over to the said treasurer, all moneys recraved by them under said contract with
isOUver C. Redick.
(3) That an injunction
sue, restraining the said E. A. and 3. M. Mo-
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Millin from selling, assigning'. Incumbering,
or in any manner ^spostng of said last-mentioned contract (4) Tliat an injunction Issue,
restraining
the Big Meadow Gas Company
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from paying any further sum or sums of
money to the said B. A. and J. M. McMlllin
under said last-mentioned contract It is further ordered that defendants pay the costs.

