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CHAPTEE XIVTHE COLLECTION OF THE TAX.
Summary remedies necessary.

Very summary remedies

have been allowed, in every age and country, for the collection by

They have been considered a
Without them it might be possible for

the government of its revenues.

matter of state necessity.
defeated and dissatisfied parties to cripple and, possibly, to break
up the government, by depriving it of the resources for continuing
its existence until they could be gathered in by the slow pro-

It has been shown
which are available to private parties.
that
the
invaluable
in the preceding chapters,
principles of the
common law are not supposed to be violated by a resort to sumcesses

Summary processes are not
mary proceedings in these cases.
They would be so if they deprived the party
necessarily unjust.
of a hearing, or if they precluded the opportunity for a patient
and deliberate examination of the questions upon which his rights
depend, before such rights could be

finally concluded and cutoff.

But this it is not the design of legitimate tax legislation to acIt may reverse somewhat the course of
complish in any case.
ordinary proceedings to enforce rights at the common law, but it
finally and conclusively condemn without a hearing.
When a tax is duly and properly levied ' it is to be collected
after some method prescribed by law.
The several methods may
can never

as direct, when the taxes are demanded from the parties taxed in person, or enforced against the property on which they
are laid ; and indirect when, for convenience, they are collected of

be classified

others
rest.

than the persons upon whom the burden is in the end to
All such taxation as comes in this second class, seems

to require no special mention.
But provision is sometimes
law
under
made by
which other taxes are, for the convenience of
the government, indirectly collected.
A government which taxes
"
"ZsBy," as applied to a tax, imports the ascertainment of the amount to
be raised, and the performance of such acts as would authorize the tax collector to proceed to collect." Handy, J., in Moore v. Foote, 33 Miss., 489, 479.
■
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the salaries of its officers might be its own collector ; first deducting the tax and then paying over the remainder ; and the like
might be provided for in any case where moneys were to be paid
So a convenient method of colover by the government itself.^
lecting taxes on the dividends or other receipts of shareholders
from the profits of corporations, or on payments to creditors, may
be to make the corporation itself the collector, and require it to
deduct the tax, and pay it to the government before paying over
to the parties thus taxed.^

The methods of collecting taxes which have been provided for
under various statutes are

:

"

1.

By suit.

2.

By the arrest of the person taxed.
By distress of goods and chattels.
By taking possession of goods and chattels and retaining

8.
4.

them until the taxes are paid, or selling them for the payment.
5. By the sale of lands.
6.
7.

By imposing penalties for nonpayment.
By forfeiting to the government the property upon or in

]"espect
8.

to which the tax is payable.

By making the payment

a

condition to the exercise of some

lawful right.
'^So a

court, where a fund is in its charge, may order the taxes paid out of

it before the fund is paid over.
Heading R. E. Co., .53 Penn. St., 140; Haight v. Kailroad Co.,
National Bank v. Commonwealth, 9 id., 353 ; United States v.
Railroad Co., 17 id., 332 ; Minot v. Railroad Co., 18 id., 206, 330.
^Maltby

6

"Wall.,

v.

15 ;

An important principle of

the common law may also be called an assisof
taxes.
It is this: Tliat all contracts and arrangein
tlie
collection
tant
ments made for the defeat or evasion of the revenue laws of a country are
illegal, and the courts will give the parties no remedy in respect to them.
Clugas V. Penaluna, 4 T. R., 466 ; Waymell v. Reed, 5 id., 599 ; Cope «. Rowlands, 3 M. & W., 149; Smith v. Mawhood, 14 id., 453; Favor v. Philbrick, 7
N. H., 326, 340; Harris v. Runnels, 12 IIow., 79. See, also, Bancroft v. Dumas,
31 Vt, 456; Alexander v. O'Donnell, 13 Kan., 608; Howard «. First Independent Church, 18 Md., 451. It is necessary, perhaps, that both parties
should have knowledge of the intent to violate the law; for if one be innocent there is no reason why the guilty intent of the other shall cause him to
suffer. See Briggs v. Lawrence, 8 T. R., 454; Lightfoot «. Tenant, 1 B. & P.,
8 Barb., 489 ;
551, 556 ; Clugas v. Penaluna, 4 T. R., 466 ; Kreiss v. Seligman,
M.,
&
6
G.
Smith,
Scott, 463; Pellecat v. Angell, 3 Cromp. M. & R.,
Ritchie v.
*
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will be briefly considered in their order.'

Collection by suit. It has been shown that taxes. are not
debts in the ordinary acceptation of that term, and that the
1.

statutory

measures

Generally no others

are to

be resorted

are admissible.^

to for their collection.
But the remedy by suit-

If
may be given by statute either directly or by implication.
no specific remedy is expressly given, or only an imperfect or inadequate one, the presumption that a remedy by suit was intended is but reasonable.^
Nothing need be said regarding
in such suits beyond this : that they would take
the ordinary course prescribed by law for the collection of money
demands, except as the statute may have otherwise provided.*

the proceedings

Thurston, 11 Cush., 322; Webster v. Hunger, 8 Gray, 584;
Maffitt, 2 Wash. C. C, 98; Armstrong i>. Toler, 11 Wheat., 258.
The principle does not apply to contracts made in evasion of the laws of a
foreign country, but it does apply to all contracts made abroad to be performed here. See cases above cited. Also Holman v. Johnson, 1 Cowp., 341.
And compare Dater v. Earl, 8 Gray, 482, -with Cambioso v. Maffitt, 2 Wash. C.
Foster

311;

Cambioso

C,

v.

».

98.

'

Farming

out the revenue for collection,

has been a favorite method in some

It

consists in putting the collection into the hands of contractors,
who are to return to the treasury a certain net result, having the remainder
for their own compensation.
Such a system, by making it the personal intercountries.

of those who are to administer the tax laws to render them as productive
might increase the public revenues both by inducing a more vigilant search for subjects of taxation, and by ensuring more strict enforcement
of collections; and Bentham has defended it on these grounds.
Works,
Edinb. cd.. Vol. 2, p. 241-251.
But it is so much liable t® abuse and oppresBefore the Revolution in France it was
sion as to be generally condemned.
estimated that of the taxes extorted from the people, not more than one fifth
was paid into the public treasury !
The farming of the revenue would not
be even proposed in America; much less tolerated.
' Ante, page 13. It is no defense to a suit to collect a tax that the relative
" If an assessment can be set
valuations between individuals are unequal.
est

as possible,

aside and the right to collect taxes defeated by proof of this kind, there never
was and there never will be a valid assessment in the state, for it is impossible

will concur in all respects in their estimate of a particular piece of property, and of its value compared to another piece." Rich'xrdson, J., in Potosi v. Casey, 27 Mo., 372, 373.
A fraud in the valuation,
to find two persons who

may, however, constitute a defense.
99; Western

State v. Central Pacific R. R. Co.,
Co. v. Nolan, 48]Sr. Y., 513.

7

Dillon Mun. Corp., § 653. See Territory v. Reyburn, McCahon, 134;
Williams, 8 Texas, 384; Houston, etc., R. R. Co. ii. State, 39 id, 148.

2
1).

E. R.

<

Nev.,

State

Where action is given for taxes, interest is not recoverable, unless tlie statute
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refer here to arrest

and not in the course of prosecution
The early state laws authorized pro-

the body of the person taxed, as an ordinary process
for all personal taxes.^
It
They have generally been repealed.
is only needful to say of such proceedings, that the officer must
be sure of his process and follow its command.
What is
said under the next subdivision regarding process is applicable
cess against

here.

3.

By distress.

To authorize distress, the collector must have

gives it. Danforth v. 'Williams, 9 Mass., 324.
Tax assessed against a person
by name after his death. This is no debt against the administrator on whioli
suit can be brought.
The assessment should have been against the heirs or

Cook v. Lelaud, 5 Pick., 236.
The statute
suit for taxes against anyone who should remove out of the precinct after
assessment.
This applied to the case of one who left, but with the intention
of returning after six months. Houghton v. Davenport, 23 Pick., 235. Where
by statute the personalty of an estate was to be assessed to the executor or
administrator, if it is taxed to " the estate " of the deceased, a suit will not
lie against the administrator for the tax. Wood «. Torrey, 97 Mass., 321.
One cannot be made liable for a tax assessed after he has removed from the
municipality, even though the vote granting the money was had while he was
a resident.
Wade c. First Parish, 8 Gush., 267. A collector who pays over a
tax without having collected
Mcmay recover by suit of the taxpayer.
Cracken v. Elder, 34 Penn. St., 339.
Compare Wallace's Estate, 59 id.,
401. That taxes must be demanded before suit can be brought, see Thompson
«. Gardner, 10 Johns., 404; St. Anthony, etc., Co. v. Greely, 11 Minn., 321, 335.
It may be otherwise under statute of Arkansas.
Kinsworthy v. Mitchell,
Garbaldi v. Jenkins, 27 id., 456. The words " ordinary process
21 Ark., 145
of law," in the Missouri tax laws, do not mean an ordinary judgment and exlien or specific charge
ecution, but such proc3ss as
adapted to enforce
Neenan v. Six ith, 50 Mo., 525.
Contractors for
upon the property assessed.
municipal improvements are under some statutes allowed to bring suit in
their own names for the collection of the assessments made to cover the cost
The case last cited was one of this kind.
of such improvements.
whoever else was in possession.

8,

4

3

13

5.

a

is

'

allowed usually only after
failure to find property. Lothrop v.
Allen,
Arrest after return day sustained.
Gray, 93; Hall v. Hall,
Cush., 487. As to relief from arrest, see Aldrich v. Aldrich,
Bassett ■».Porter,
Met, 103. It is competent to provide for enforcing license taxes, by imprisCommonwealth tj. Byrne, 20 Grat., 165 (citing
onment of the delinquent.
Ide,

Arrest

a

is

;

a

it,

gave a

3

Rich.,

37).

Porter,

Cusli., 487; Daggett v. Everett, 19 Me., 373;
Mass., 47; Appleton v. HopkinSfS Gray, 530; Kingman

And

4

v.
1

Barrett
Granger,

see post. Chapter
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Of this, sufficient has been said in the

the iDi-oper legal warrant.^

preceding chapter.
Collection by distress has been objected to, as a process which
condemned
the party before he had been heard, and proceeded
trial.

to execution without

In

a very

important

sense,

the

The process, in the
objection states the case with accuracy.
nature of an execution, does issue, at least, under some tax laws,
before the liability of the party has been finally and conclusively
But, as has already been said, this does not deprive
determined.
It only makes his remedy
a party aggrieved of his remedy.

It has
wait the superior iirgency of government necessities.
been well said of collection by distress: "This method of collecting taxes is as well established by custom and usage as any
A similar practice prevailed in
principle of the common law.
all the colonies from the first dawn of their existence

;

been continued by all the states since their independence,

had existed in England

from time immemorial.

it has
and

Indeed, it is

of every government, and is based
* * *
think, thereupon the principle of self preservation.
fore, that any legal process that was founded on necessity, has

necessary

to the

existence

J

by time, and approved and acquiesced in by
universal consent, must be an exception to the right of trial by
jury, and is embraced in the alternative — the law of the land.
Such
consider to be the summary proceedings allowed in the
been consecrated

I

collection of taxes."
the point

^

No judge, and no writer ever presented

with more terseness, more precision or more accuracy.

But it has sometimes been deemed necessary, after giving the
ordinary remedy by distress, to go further.
That remedy will
not justify any invasion of the rights or any interference with the
property of others than the very persons upon whom the tax is
If the property of another is distrained, the officer may
imposed.
be sued in trespass, or the property may be taken from him on

writ of replevin.^

Under pretense of this right, it has been found

A municipal corporation cannot provide for sucli a warrant by ordinance,
witliout statutory authority for tlic purpose. Bergen v. Clarltson, 6 N. J., 353.
'

^Nott, J., in State v. Allen, 3 McCord, 55, 60.
See also Harris «. Wood, 6
T. B. Monr., 641, 643 ; McCarrol v. Weeks, 5 Hayw., 246 ; Willis «. Wetlierbee,
4 N. H. 118; New Orleans v. Cannon, 10 La. An., 764.

'A

chattel

belonging

to

A. cannot

be taken

for

a

tax' against B., even
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possible seriously to embarrass tbe officer in tbe performance of
liis duties, by means of unfounded claims, or those the officer

To preclude this, statutes have, in some

believes to be such.

cases, been passed, taking away the ordinary remedies against the

Some
collector, and leaving the claimant to some other remedy.
of these statutes, which merely prohibit replevin being brought

The New York
against the officer, are referred to elsewhere.
revised statutes authorized the collector to seize and sell not only
goods and chattels of the party taxed, but any goods and chattels

in his possession, and declared that "no claim of property made
by any other person shall be available to prevent a sale." This
statute was enforced without question of its validity.'

A

similar

statute in Michigan was strongly contested as not being due
In Pennsylprocess of law, and was upheld by a divided court.^
vania a statute has been enforced which empowered the collector
to distrain the property of an occupier of land wherever found,
tax assessed in respect to the laud against
by law to make a
of
enters
into
who
land,
purchaser
possession, chargeable perwith
the
tax
assessed.^
These are illustrations
previously
sonally
for the satisfaction of
the owner.*

a

So it has been held competent

of the stringent rules which
taxation.
though it formerly belongecl
Nelson, 41 Vt., 161.

are sometimes

to B., and is

Sheldon «. Van Buskirk, 2 N. Y., 473.
tutional competency of such legislation.
'

=Sears v.

Cottrell,

5

Mich.,

applied in cases of

still in his possession.

No point

Daniels

v.

was made of the consti-

251.

McGregor v. Montgomery, 4 Penn. St., 237. The warrant is no lien upon
Moore v. Marsh, 00 Penn. St., 46.
personalty until actual seizure.
^

v. Horstick, 9 Watts, 412. See also Smeich v. York County, 68 Penn.
But an express statute would be requisite to create such a liability.
Atlantic, etc., R. K. Co. v. Cleino, 2 Dillon, 175. Where property, after alienanation is allowed by the vendor to remain on the tax books of the county, and
he fails to avail himself of the means provided by law to have the assessment
corrected, he is liable for such taxes, and they may be recovered by suit.
County Commissioners v. Clagett, 31 Md., 210. Where, on a tax warrant issued
by assessors having jurisdiction, and fair on its face, bank shares are sold, the
cashier of the bank is justified in issuing new certificates to the purchaser,
who, thereby, becomes entitled to the dividends, whether the tax was rightfully
assessed or not.
Smith v. Northhampton Bank, 4 Cush., 1.
*

Henry

St., 439.
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It

is very proper that a demand of the tax should be made a
^
prerequisite to the levy by distress ; and it is not often that statutes are passed which are so

little regardful of the rights of the

authorize distress without the persons taxed being
at least called upon, and given the opportunity to pay without the
A requirement by statute of
expense and annoyance of a levy.
demand or personal notification is imperative, and distress withcitizen,

as to

out it would be illegal.^ Statutes regarding notice, and limiting
the time within which sale of the distrained property shall be
made, are also imperative, and the officer becomes a trespasser ab

initio, if he proceeds to
'

a sale

in disregard of

them.^

Such a demand is not essential before levy of distress unless the statute

requires

it.

Ives

v.

Lynn,

7

Conn., 504.

Wilson, 14 Ind., 465, 466.
The collector's authority must be
strictly pursued. Bishop v. Lovan, 4 B. Monr., 116. Where the sheriff
was to distrain for taxes, If on presenting an account of the taxes and offering
Hoozer v.
a receipt they were not paid, a distress without these was illegal.
Buckner, 11 B. Monr., 183, 184. See to the same point Johnson v. Mclntire, 1
Bibb, 295; Atkinson ». Amick, 35 Mo., 404; Thompson v. Rogers, 4 La., 9;
Burd V. Ramsey, 9 S. & R., 109; St. Anthony, etc., Co. v. Greely, 11 Minn.,
321; Bonnell «. Roane, 20 Ark., 114; Moulton d. Blaisdell, 34Me., 383; Ives s.
Lynn, 7 Conn., 504 ; Harrington ». Worcester, 6 Allen, 576. A demand at the
last and usual place of abode of a nonresident in the tuwn, if he has no agent
there, is sufficient to justify a subsequent seizure and sale of his goods under
the statute which requires that "the collector shall, before distraining the
goods of anj' person for his tax, demand payment thereof of such person,
to be found within his precinct." King v. Whitcomb,
Met., 328. Where
the law required supervisors, before issuing duplicate and warrant for the collection of road taxes, to give notice to all persons rated for such taxes, by
v.

1

if,

= Cones

advertisement or otherwise, to attend at such times and places as such supermay direct, so as to give such persons full opportunity to work out

visors

tlicir respective taxes; Jield
ler

V.

to be mandatory

and a condition precedent.

Mil-

Gorhara, 38 Penn. St., 309.

when called upon expresses

a

a

is

a

;

a

it,

is

a

it

'

The statute required property seized for taxes to be sold within four days.
Keeping
longer held to make the officer
trespasser ab initio. Brackett v.
Vining, 49 Me., 356. Sale void which
made after the time thus limited.
Pierce «. Benjamin, 14 Pick., 356; Noyes v. Haverhill, 11 Cush., 338. As to
notice of sale that do not avoid
defects in
see Barnard v. Graves, 13 Met.,
85 Scott V. Watkins, 22 Ark., 556.
Where the statute provides for notice, the
party cannot bo in default until he has received it. Smith -u. State, 43 Ala.,
A prematui'e levy by collector without suflBcient cause, renders him
344.
required
liable in trespass. Veit «. Graff, 37 Ind., 53. Where the collector
time and place to receive payment of the tax, if the tax payer
to appoint
purpose not to pay at all, the collector need not
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4. By the detention of goods and chattels.
We refer here,
not to the proceedings in which goods are distrained or seized for
forfeitures or penalties, but to those under which goods, in respect
to which the tax is demanded, are required to pass through the
hands of government officers, who are to exact the tax before the
owner or consignee is entitled to their custody. Cases of this nature arise under the laws for the collection of customs duties, but
do not require special mention.

By sale of lands.

5.

Taxes
lands, unless made so by express
petent by legislation to declare
and as such take precedence of
ever.^

And

are not commonly

a

lien upon
It is com-

legislative authority.^
that they shall constitute a lien,
all other liens and claims what-

where the tax is assessed upon the land itself

— not

upon any particular interest in it — and when all the legal remedies, if any, for collection of the tax without resort to the land are

leaving the land liable to sale, the assessment acquires
the full force of a lien, overriding all other claims,' since a sale
exhausted,

Downer v. WoodVt., 329 ; Wheelock v. Archer, 36 id., 380 ; Hurlburt v. Green, 42 id.,
316.
In Vermont it is decided tliat provisions in a statute requiring the collector to keep a distress four days before advertising, and to advertise six days,
do not restrict him to this exact time, though he may not sell in less,
demons V. Lewis, 36 Vt., 673. That a levy on personalty is prima facie a satisfaction of a tax, see Henry ii. Gregory, 29 Mich., 68. In Indiana there seems
to be a lien for taxes on personalty from the time when the duplicate comes
to the collector's hands. Barber v. Morton, 19 Ind., 146. And this would not
be divested in favor of an execution subsequently issued. Evans v. Bradford,
35 Ind., 527 ; McNeil v. Farneman, 37 id., 203.
name time and place for the purpose, but may levy at once.

bury,

'

19

Hine

Commissioners,

v. Levee

19

Wall.,

655.

In

ary tax warraut, lands cannot be sold. Kirkwood
That is the general rule throughout the country.
ii Wallace's

Kansas under the ordinv.

Magill,

Kansas, 540.

6

Estate, 59 Penn. St., 401, 404; Durgan's Appeal, 68 id., 204.

A

provision that a tax shall be preferred to all judgments, executions, incumbrances and liens of any description whatsoever, and shall be a lien on the
real estate, does not make it a lien on the personal estate also. Anderson i>.
State, 23 Miss., 459 ; Bailey v. Fuqua, 24 id., 497. In Indiana, lands are liable
for the poll tax, and tax on personal property assessed against the owner, notwithstanding his title is afterwards extinguished by the foreclosure of a mortgage of older date than his purchase.

' See Hutchins

v.

Moody,

30

Vt, 655 ;

Isaac

v.

Decker,

41

Ind.,

410.

Same «. Same, 34 id.. 433

;

Post

v. Leet,

8 Paige, 337; Kern v. Towsley, 45 Barb, 150; Dowdney v. New York, 54 N. Y.,
Compare Holmes v. Taber, 9 Allen, 246.
186 ; Cochran e. Guild, 106 Mass , 29.

20
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paid, must take place in
law, and extinguish other liens and incum-

of the lands, unless the tax is voluntarily
the ordinary course

A

brances.*

change

o£

in the ownership would not

afEect

such

a

Where, as is
lien, the law taking no notice of such change.^
often the case with the lien for special assessments, provision is
made for its enforcement by judicial proceedings, mere delay in
taking steps for the purpose will not extinguish it' Sometimes
by statute a particular day is named, from which a tax shall be
deemed a lien upon lands, and this, it is held, will determine, as
between vendor and vendee, which should pay the tax in the
absence of any stipulation on the subject^

In California

a

lien for taxes relates to the time of the assessment.

Reeve

v.

Kennedy, 43 Cal., 643.

'Parker

v.

Baxter,

3

Gray, 185.

See Dale

v.

McEvers,

3

Cow., 118; Bris-

Wliere separate interests are taxed, previous
coe V. Coulter, 18 Ark., 423.
lions would not be reached by the lax unless the statute should so declare.
See Appeal of Pittsburgh, 40 Penn. St., 455 ; Alleghany City's Appeal, 41 id.,
CO ; Cadmus v. Jackson, 53 id., 395.
11. Jones, 5 B. Monr., 458, 465; Covington v. Boyle, 6 Bush, 204.
' Swan 11. Knoxville, 11 Humph., 130, 133. An act of congress made a tax
lien on land for two years. Held that this did not preclude the land being
2 Oldham

a

sold for the tax after the two years had expired, the title not having changed.

a

is

9;

i_f

Hoklen v. Eaton, 7 Pick., 15. Where by law taxes are a lien on land, but subject to be divested by a subsequent judicial sale, except as to any sum which the
proceeds of the sale should be insufficient to pay, a sale sufficient prima facie
to pay all taxes, and the bringing the money into court, divests the tax lien,
Smith v.
though tlie money is not applied to the satisfaction of the taxes.
168.
A
personal action brought for a tax docs not divest
Simpson, 60 Penn. St.,
the lien.
Eschbach v. Pitts, 6 Md., 71. If a time is limited by statute for
proceedings to enforce a lien, it is sufficient
they are begun within the time,
and they may proceed to judgment afterwards.
Randolph b. Bajme, 44 Cal.,
366; Dougherty -b. Henarie, 47 id.,
Himmelman ii. Carpenter, 47 id., 42.
That statute giving a lien to be strictly construed, see Creighton v. Manson,
■>

27 id., 613.

Harrington

513; Gromley's

■!).Hilliard,

27

Mich.,

371.

See

Rundell

v.

Lakey,

40

N. Y.,

Penn. St., 49; Densmore v. Haggarty, 59 id., 189.
As to the liability as between tenant for life, and remainder man, see Plympton D. Boston Dispensary, 106 Mass., 544.
The following are decisions as to the liability to taxes under special agreeAppeal,

27

a

ments: A clause in
mortgage that the mortgage moneys should be paid
" without any deduction, defalcation or abatement
to be made of any thing
for or in respect to any taxes," Jield to refer to taxes on the land and not on
Clopton v. Phil a., etc., R. R. Co., 54 Penn. St., 356. A
mortgage security.
"
covenant to pay all assessments for which the premises shall be liable," will
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Municipal corporations, of course, have no authority to create
liens, by ordinance or otherwise, when none has been expressly
conferred upon them.^
Return of "JVb Goods,"

etc.

Where

a

tax against

lands is

assessed to a resident, and is a personal charge against him, the
statutes, with almost unvarying

uniformity, have made the personal property of the person taxed the primary fund for the payment, and have given a remedy for enforcing payment from it.

Until that remedy

has been exhausted,

It

no authority exists to go

is also customary to allow a certain time after the
levy of a tax on nonresident or unseated lands, before any proTo authorize further proceedings are taken against the land.
further.

ceedings in either case, there must be the proper official evidence

that in the one

case the

remedy again-st the personalty is exhausted,

and in both that the taxes are still unpaid.^ This evidence will
consist of such official return, affidavit, or other document by the

This document will be
and it will be void, also, if it fails to

may indicate.

collector, as the statute

void if made prematurely

;

^

"by a law passed after the covenant.
One who conveys by warranty after an assessment is completed, is liable on his covenant for a tax laid in pursuance of this

embrace an assessment only authorized

Post

v.

Kearney,

assessment.

2 JST.

Y.,

394.

Held, therefore, the vendee who had paid it might recover the
an agreement of the latter to repay "in case he was

amount of the vendor'on

legally liable to pay it."

Kundell

v.

Lakey,

40

N. Y.,

513.

Philadelphia v. Greble, 88 Penn. St., 839. As to what will give the power,
see Eschbach v. Pitts, 6 Md., 71. The lieu cannot exist where the statutory
steps have not been taken, and a simple allegation in a proceeding to enforce
a lien that the taxes are dueand unpaid, is not sufficient to show a lien. Louisville n. Bank of Kentucky, 3 Met., K}'., 148. As to the liability of land for
personal assessments in Indiana, see Bodertha v. Spencer, 40 Ind., 353.
'

Powell, 6 Wheat., 119; Jones v. McLain, 23 Ark., 429;
Ala., 617; Francis b. Russell, 5 Hayw., 294; Schseffer •o.
People, 00 111., 179 ; St. Anthony, etc., Co. t. Greely, 11 Minn., 331 ; Kelley «.
Craig, 5 Ired., 129 ; Harrington -o. Worcester, 6 Allen, 576 ; Huntington -o.
Brantley, 33 Miss., 451; Sharp v. Johnson, 4 Hill, 92; Ring d. Ewing, 47 Ind.,
246.
No title can be made to lands on a sale for taxes if personalty is not
sought for. Catterlin v. Douglass, 17 Ind., 213.
2 See

Scales

Thatcher

T>. Alvis,

«.

13

' Ronkendorlf

v. Taylor's Lessee, 4 Pet., 340.
Where the law gave a nonowner nine months to pay taxes in, before they were to be returned
by the collector as delinquent, a return one day before the nine months were
fully completed, was held to make void the proceedings. Flint v. Sawyer, 30

resident

Me., 226.

A similar ruling

was made in Hobbs v. Clements, 33 id., 67.
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set forth all the facts that the statute requires shall be shown by

If

it.

the collector is required to demand

the tax, his return,

it

if he is required
to make collection by distress and sale of goods, if any can be
■would seem,

should show that he has done so

;

found to levy upon, there should be such a showing of diligent
search for goods, and failure to find them, as would be required
In
of officers to whom executions are committed for service.
other words, the return should show full and complete compliance with all the conditions which, under the statute, are to precede a resort to the land.*

Such is unquestionably the general
the statute should prescribe the tor.-n

though doubtless if
of a return, it would be sufficient for the officer to follow that.^
But the decisions are justly very rigid in requiring conformity to
rule

;

^

The return,

the statute in the substantial matters of the return.*

if in conformity to
proceedings,
sale

fore,

the law, is not only a support to subsequent

but is evidence, also, in favor of the officer himself.'

to be made where the taxpayer is not in default.
Therehe tenders the tax, his land is not subject to sale, even though at the

of land is not

if

time, the collection of the tax is enjoined in a suit to which the taxpayer is
not a party. Jones v. Burford, 36 Miss., 194. For a decision that, under the
statute in question, resort might be had, either to the land or to chattels, see
Den V. Carron, 26 N. J., 228.

i-ecital in a collector's return that, " not knowing of any goods or chattels, etc.," is not equivalent to a return that none could be found.
Jones v.

'A

McLain,

23

Ark.,

429.

But it is sufficient to throw the burden of proof on

the

taxpayer, to show that there was enough of personalty to satisfy the tax.
- Wliere the statute
provided that "when the delinquent has no goods and
chattels within the county, then the lands and tenements of said deliuquent

may be sold," etc., held, that if the delinquent were shown to have such goods
and chattels it was fatal to a sale of the lands. The delinquent's knowlScales v. Alvis, 12 Ala.,
edge of the sale, and assent to it do not bind him.
617 ;

citing Jackson

2 Such

ple,

v. Sheppard, 7 Cow., 88.
has been the ruling of the supreme court of

Gilm.,

Job

«. Tibbetts,

Illinois.

5 id., 376, 382.

Taylor

v. Peo-

Judge
district judge, held otherwise. Mayhew u. Davis, 4 McLean, 213.
^ See Harmon ii. Stockwell, 9 Ohio, 93
; Harrington v. Worcester, 6 Allen,
576; Sharp v. Johnson, 4 Hill, 92; Spellman v. Curttnius, 12 111., 409; Homer
v. Cilley, 14 N. H., 85; Hannell v. Smith, 15 Ohio, 134; Tallman v. White, 2
A return not made in the time prescribed by statute, held not to
IS". T., 66.
2

349;

support subsequent proceedings

Miss., 668, 676.
' Bruce v. Holden,

21

cited, ante, p. 185, 186.

Pick.,

to forfeit the land.

187 ;

Brainerd

P<>pe, the

federal

Hopkins t. Sandidge,

v. Graves, 13

Met

, 85.

31
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Under some fax laws the same officer who collects the taxes is
empowered

to make sale of the lands of delinquents.

cases no return is required, though the

In such

filing of some official doc-

ument showing the delinquency is sometimes
provided for.
Such a document takes the place of a collector's return, and will
he governed by the rules above

by

laid down.

If

none is required

law, the collector is allowed to proceed and sell lands on his

own knowledge of the delinquency.
How far his proceedings
will be open to question afterwards, must depend, to some extent
at least, on the force given by statute to such rejDort or certificate
of sale as he is subsequently required to make, or to the official
conveyance.

The proceedings in making sale of lands for taxes, the privilege
of redemption, and the conveyance when redemption is not made,
require, and will receive, separate consideration.
6.

By the imposition of penalties.

In tax laws penalties

are

imposed for mere delinquencies, in order to hasten payment, and
they are also imposed as a punishment for frauds, evasions, and
In some cases, also, special inducements are
neglect of duty.
held out to prompt performance of duty, by making deductions
in case of early payment.^
Great use is made of penalties in the federal tax laws, especially
under the internal revenue laws, and the laws for the collection
The justification for this is the supposed
of customs duties.
necessity of the case, and the absolute impossibility of securing a
collection of the revenues without resort to these extreme measures.^
' Sprague v.

Bailey, 19 Pick., 436.
' A charge by District Judge Benedict, of the southern district of New
Yorlt, to the grand jury, and given in an appendix to 6 Blatchford's Reports,
is deserving of being copied here, for the reasons it gives for stringent measures in revenue cases :
" The war, which decided the question whether a government framed like
ours had the ability to quell by force of arms a great rebellion, raised another
question, which is now in process of solution, namely, whether such a government can surely provide for the payment of the interest upon a great debt.
The interest upon the public debt must be obtained by taxation, and this tax-

ation, under the most favorable circumstances, must be heavy. It will become
odious and intolerable, if it is to be borne by the honest and well disposed
classes alone, and avoided by those willing to grow rich at the expense of
their fellow citizens, through fraudulent evasions of the law. This latter

SIO
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by the taxing officers, in others
by suit, or indictment. Under the state laws

some cases they are imposed

they are recovered

and powerful, both socially and politically, has, from the
the government in its efforts to collect the revenue.
confronted
beginning,
At first, the government attempted to compel their obedience by seizure of
their property, and large quantities of merchandise detected in the act of
escaping taxation was forfeited and sold. But the attempt was a failure ; the
frauds increased both in number and in magnitude, and the government was
class, numerous

compelled to turn to its last resort — the criminal jurisdiction of its courts.
It is now, therefore, here and elsewhere, engaged In the effort to check these
frauds by means of criminal prosecutions — the indictment, trial, conviction
and imprisonment of defrauders of the revenue. Inasmuch then, as no man
can be tried until accused by a grand jury, the government and the community, of which the government is but the representative, now turns to the
grand juries of the land, and asks the indictment of every man, whether high
or low, rich or poor, who is found to be engaged in fraudulent evasions of
Time would fail me to describe to you the various forms which
legal taxes.

I

; but it is my duty to put you in possession of what
have understood to be the facts in regard to some transactions which must
come before you, and to allude in general terms to others which your own

these frauds assume

inquiries will expose.
" I begin with what have been designated the drawback cases. These cases
have been the subject of examination in the adjoining district, and are tran.sferred to this district because most of the transactions took place here. They
are frauds perpetrated under cover of the provisions of law which enable a
person who has paid taxes upon manufactures which he aftersvards exports,
to receive back the taxes which he has paid, upon proving actual exportation of
the goods. To obtain this drawback, a set of papers is necessary in every
case, consisting first of an internal revenue collector's certificate, that the tax
on the goods has been paid ; second, a certificate of the collector of cuslomg,
that such goods appear on a ship's manifest, on file in the custom house, as
actually exported; third, an affidavit by the shipper as to the identity of the
goods upon the manifest and the goods upon the tax receipt; fourth, a certifi
cate of an internal revenue collector, that a proper bond to secure the government against any relanding of the goods has been filed with him. These
pajjers must be certified to at the custom house, and then go to the department

If

be examined there.
found correct, a check for the
amount of tax, drawn to the order of the shipper, upon the treasury, is re>;umerou3 sets of such papers, representing sums of from
turned.
$300 to
$7,000 each, all false, no such goods having been exported, there being no
at Wa-shington, to

such shipper, and no such manifest on file, the bonds being fraudulent,
the signatures forgeries, and the affidavits perjuries, have, within a space of
six months time, passed through the custom house here and been certified;
have then passed through the department at "Washington and been there approved, and corresponding checks have been drawn and paid, every one, or
nearly every one, upon a forged Indorsement, until the total probably exceeds
The fraud, which am thus enabled to describe because
the sum of $700,000.

I
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Where lists or statements are required
they are not so common.
to be famished as a basis for taxation, the privilege of being
it

has already been the subject of examination in the adjoining district, is cot
and the money is gone. It will be your duty to say v.ho shall be
accused before this court as criminally responsible for the transaction.
Some
disput<xi,

is to any very great extent exceptional.
extend your inquiries into other departments of the custom house,
Tou wiU find
find that similar frauds have been there committed.

" If you

you will

and not because

it

gard to

it,

of the parlies supposed to haTe been engaged in this affair are already under
bail. One has been brought from Florida; for the arm of the goTemment is
Others hare escaped beyond the seas. It will be your duty, however,
long.
to indict all who appear to have been connected in the design, whether
present or absent. In your examination of this case, you will hare occasion
to see with what looseness the public business is sometimes conducted, for it
will appear that great numbers of bonds required by law have been accepted
as good, without any identification of signatures or of persons, and without
any inquiry as to the sufficiency or even existence of the sureties, the greater
part being, in fact, executed in fictitious names, or by persons entirely worthless. It will also appear that the genuine seal of an internal revenue collector
can constantly appear upon certificates now claimed to be forged, and that
part of the files of the collectors office, being bonds requii-ed by law, can be
removed and taken to a neighboring city by persons having no connection
whatever with the government, there to be dealt with as unknown parties ma^dtsire, and then be returned without objection or remark. I have exjjlained
the features of this case to you fully, because you will be called on to act in re-

a

it

has been possible for certain parties to
that in the warehouse department,
withdraw dutiable goods without payment of any duty, until the loss from
single warehouse has equalled |400,000, according to the estimate of an of-

;

I

I

is

a

ficial. The parties who committed this fraud walk the streets to-day, well
known, but unprosecuted and unpunished, unless the repayment of part of
Xor
the case to which am
their great gains is to be called punishment.
now alluding, and which you will find fully disclosed upon the files of this
court, the only one of this class which has occurred, and with a similar ream correctly informed.
Tou may think proper to inquire into them
sult, if
all. Frauds like these are, of course, not to be accomplished without connivand you will have occasir^n, no doubt, to conance on the part of officials
sider what persons shall be accused before this court, for giving or accepting
bribes.

'

:

S.

4,

g

*

*

3,

it

I

I

" There is also an abuse at the custom house, proper to be spoken of in this
notice, by the public prints, is now attracting some attenconnection, which
tion, and of the evil effects of which the drawback cases will give you painrefer to the custom of giving and taking gratuities for the perful proof.
Strengthen the hands of the collector, gentlemen,
formance of official duties.
reads
in any effort to stop this steady flow. The law lies at your hands, and
Stat, at Large, 793;
12 U.
If an.y officer
1863,
thus (Act of March
shall knowingly accept, from any person engaged
of the revenue *
in the impoilation of goods, wares or merchandise into the United States, or

[CH. XIV.

LAW OF TASATIOK.

312
heard in abatement

of the tax is sometimes

alty upon the tax payer for not furnishing

taken away
it.

as a pen-

Perhaps it would

or in the eninterested, as principal clerk or agent, in any such importation
emolument
or
try of any goods, wares, or merchandise, any fee, gratuity
office and
from
whatever, such oflacer shall, on conviction thereof, be removed
imprisor
be
dollars,
shall be fined in any sum not exceeding five thousand
6th
secThe
oned not exceeding two years at the discretion of the court.'
'
any person who shall be engaged in
tion of the same act is as follows :
States, or
the importation of goods, wares or merchandise, into the United
of
tlie
any
goods,
in
entry
or
clerk
ageni,
principal,
as
interested,
shall be
officer
to
make,
to
any
or
ofl"er
make,
time
any
wares or merchandise,

If

sliall^at
the revenue any gratuity or present

of any money or other thing of value,
such person shall, on conviction thereof, be fined in any sum not exceeding
of

five thousand dollars, or be imprisoned not exceeding two j-ears, at the discretion of the court.'
" The market price of whisky is still less than the first cost of manufacture,
with taxes added. From the tobacco trade, honest dealers are fast being
The fraudulent
driven out. Much of the income tax remains uncollected.
bond-maker

still plies his busy trade.

Men known to have grown ricli by ilof fraud, and flaunt their wealth

legal means have escaped even the accusation

before the public eye. Honest_offlcials have been compelled to leave the service for want of due support in the performance of their duty, while other
officers of the revenue who have remained and dared to endeavor to protect
the government have found the very government they sought to serve turned
against them and used with effect to accomplish their destruction and disgrace. In view of a demoralization such as these facts disclose, do you wonder that some men query whether the proper enforcement of revenue laws is
possible for such a government as ours, with such a civil service as it has
hitherto had ? These remarks will have failed of their intended effect, if they
rests on you,
have not served to deepen your sense of the responsibility^which
and to strengthen your determination to discharge yourselves of that responsi-

bility in such a manner as to satisfy the proper demands of the community
in which you live. To enable you to do this, great powers are given you.
No matter within the jurisdiction of the court is exempt from your scrutiny.
No man, of whatever degree, can refuse to obey your summons or decline to
answer your proper interrogatories.
No compromise of a department can
hand.
Within your extended sphere you are supreme.
have effect to stay your
Use, then, these great powers freely, examine diligently and inquire widely,
but accuse with all due care, mindful always, that the mere examination of a
transaction in open court, is often of great public benefit, but, also, mindful
that such an examination is often, of itself, a great punishment.
It is not
your province to try the cases which you may consider.
That duty devolves
upon the petit jury and the court; but you are diligently to inquire and true
presentment make of every offense arising under the laws of the United
States which shall be made to appear by reasonable prima facie profif
This
duty I charge you to perform, and if to its performance you shall bring that
patience, that intelligence and that good courage which the occasion demands,
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be more proper to say that his right to be heard Is made to de-

pend upon this, not unreasonable condition.* A more common
provision is one that adds a penalty to the assessed taxes for neglect to pay them in due season.
There are some cases in which the right to impose any penalty
except on a judicial investigation by a competent court has been
denied,

as

being

the imposition of punishment

without

a

trial.'

you will render an important service to your fellow citizens, as well as to the
government which protects you and under which it is your good fortune to
live."
' See

Winnisimmet Co.

509; Lincoln
Gray, 365;
V.

Parker,

LMv.

33

v.

«. Worcester,

8

6

Cush., 477;

Cush., 55; Porter

yj.

Otis Co.
County

v. Ware, 8 Gray,

Commissioners,

5

Ala., 593: States. Apgar, 31 N". J., 358; Young
Compare McCormick v. Fitch, 14 Minn., 252.

Hubbard,

id., 193.

Chelsea,
44

In Scammon v. Chicago, 44 111 , 209, 278, the court held a provision of a
statute imposing a penalty of five per centum for delay in making payment
of an assessment beyond a certain day to be void. On application for a rehearing on this point, the following opinion was given by Breese, J.: " On
this application for a rehearing, we are referred to the case of Bristol n. The
2

City of Chicago, 32 111., 587, as controlling the question of imposing five per
cent, on the amount of taxes not paid on or before the 1st day of January in
each year. In that case the law authorized the collection of ten per cent, on
the amount of the special assessment, in case the owner refused to pay it before the collector

filed the delinquent list, on an application for an order of
That the legislature may provide for the recovery
of reasonable costs, either by a percentage on the amount of the recovery, or
by fixing specific sums in a bill of items, there can be no doubt. In that case
sale, as additional costs.

the law was sustained, as it gave that per cent, as additional cost, which was
manifestly designed to cover the expense of making and advertising the de-

linquent list, together with other expenses and outlays incurred
cation.
" The per cent, imposed

by the appli-

in that case was upon a special assessment levied
in the city. In such cases, after the levy has
wharf
for the improvement of
been made, labor is performed and expenses incurred by the city in completing the improvement, on the faith of the collection of the assessment to
meet the outlay ; and it is therefore but reasonable, that the person failing or
refusing to pay his assessment, should contribute to the payment of interest
which may have accumulated, by delay in paying for labor and material proOne of the obcured by the city for the construction of the improvement.
jects in giving costs is to cover expenses Incurred in prosecuting a suit for
Hence it is reasonable that the delinquent tax
the recovery of the demand.
mode
be
required to meet the^expense incurred in prosein
some
payer should
of
the amount which remains delinquent, and
the
for
recovery
a
suit
cuting
unpaid
of
true
special assessments.
the same is equally
" That the legislature may authorize the court to impose and render a judga
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the penalty is imposed in the course of the proceedings to assess, and by officers who, for that purpose, exercise a
the oppor([uasi judicial authority, and where the party is given
tunity to be heard and to contest his delinquency, either before

But

-when

the assessing

officer, or in some form of appeal, the imposition of

ment for such a penalty, we have no doubt ; but we do not believe that such a
power can be conferred upon a mere ministerial ofScer, without any opportunity
to be heard by the taxpayer.
It will be observed that in Bristol's case the law
did not authorize the collector to impose the additional per cent, until he
filed his reijort on the application for the order of sale of the property, and it
upon by the court ; while in this case the officer was authorized to impose it long before the term of the court at which he is required
to file his report of the delinquent list, which is at the term at which he ap-

was then adjudicated

plies for judgment.
Had the ordinance in this case only provided for the
imposition of this five per cent, at the time of passing the order for the sale
of the lands, thus affording the taxpayer an opportunity until that time to
pay his tax, and to be heard in the court whether he was liable to the forfeiture, this case would then have come within the principle of Bristol's.
" The facts in this case afford an illustration of the hardship that is liable to
occur, from accident or otherwise, by imposing a penalty at a previous time.
It appears that there was a mistake of a large amount in the case of the
Chamber of Commerce, and before it could be corrected, the first of January
had arrived and the penalty was claimed and attempted to be imposed without
To impose such a penalty under these circumany fault on their part.
If, however, the
stances, would be, to say the least, a hardship and a wrong.
penalty should not be imposed until after the collector's report is filed on the
application for the judgment, then all have a fair opportunity to pay their
taxes or to be heard against a forfeiture.
We are aware of no case where a
forfeiture may be imposed and enforced except by a judgment of a court of
competent jurisdiction.
the collector may impose this per cent., he can enforce it by distress and sale of property, without the taxpayer having been
legally adjudicated to have incurred a penalty.
When a per cent, is imposed

If

for taking an appeal for delay, or for faiLng to pay a note due to the school
fund, the penalty is imposed by the judgment of the court and not by the
creditor or a ministerial ofiicer.
It is believed to be a general rule, without
an exception, that forfeiture cannot be enforced except through the judgment
of a court of competent jurisdiction, and this is true whether it be called
costs, damages, or a penalty.
A judgment must be first had before satisfaction can be enforced.

"We do not, therefore, regard Bristol's case as governing this, as it is materially different both in the facts and principles involved." See also Claj^ton
«. Chicago, 44 III., 286 ; Burger v. Caster, 1 McMulleu L., 410, 420 ; Blackwell on Tax Titles, 30. In Wauwatosa ». Gunyon, 25 Wis., 271, 270, Judge
Dixon, referring

to an objection

that a provision authorizing the clerk of the

board of supervisors to impose a penalty of fifty per cent, of the assessment
for the refusal of the person assessed to swear, was void because, " being a

OH.

XIV.j

THE

COLLECTION

OF THE TAX.

a penalty does not seem to be out of harmony with

315
the general

spirit or general course of tax proceedings, and perhaps may be
sustained on the same principles that support tax laws in general.
But we- should doubt the right to make any finding by any such
tribunal conclusive; and there may be reason to question whether,
for delay in the payment of a tax, it is competent for the government to authorize any merely ministerial officer to impose
alty, though

a reasonable

interest,

and

the

expenses

and

a pen-

costs

by the delay, might doubtless be demanded and collected.^
The point is not left in a very satisfactory state on the
authorities.
occasioned

7. By

in some

forfeiture of property taxed. It is provided by law
states, that if the taxes assessed against lands shall not

punisliment for the violation of public law, it cannot, under our constitution,
"
be legally imposed except by prosecution in tlie courts of justice," says : this
proposition is nnt without some well considered authorities in its favor, and
none that we are aware of against it;" and on rehearing, he says (p. 283):
" We think that the fifty per centum mentioned is a penalty which can be imposed only in the due course of judicial prosecution, and consequently that
the clerk had no lawful or constitutional
authority to add it to the value of
In Lacey v. Davis, 4 Mich., 140, a penalty of ten per
the property returned."
centum added to taxes remaining unpaid after a certain day, was sustained as
not being unreasonable ; and in Scott ». "Watkins, 22 Ark., 556, a penalty of
twenty -five per centum on nonresidents who should fail to pay their taxes iu
due season, was sustained against the objection which was deemed insuperable in Illmois and Wisconsin. See also Craig v. Flanagin, 21 Ark., 319 ; Pope
•B. Macon, 23 id., 644; High v. Shoemaker, 22 Cal., 363; Peoples. Todd, 23 id.,
In Butler v. Bailey, 2 Bay, 244, it
181; Mulligan ■!).Hintrager, 18 Iowa, 171.
was held competent to impose double taxes as a penalty for failure to make
due return of property to be taxed.
Bristol V. Chicago, 22 111., 587. For cases of penalties imposed in Pennsylvania by the taxing oflacers, under laws which gave an appeal to the courts,
reference may be made to Drexel o. Commonwealth, 46 Penn. St., 87; Commonwealth V. Wyoming Valley Canal Co., 50 id., 410. As to penalties collected
by prosecution, see State «. Welch, 28 Mo., 600 ; Olds v. Commonwealth, 3 A.
K. Marsh., 465 ; Lee v. Commonwealth, 6 Dana, 311 ; Alexander v. Commonwealth, 1 Bibb, 515; McCall v. Justices, id., 516; Chiles v. Commonwealth, 4
J. J. Marsh., 578 ; State v. Manz, 6 Cold well, 557 ; Elam v. State, 25 Ala., 53 ;
Smith V. State, 43 id., 344. These cases, as well as that of Delaware Division
50 Penn. St., 399, recognize the rule that all
Canal Co. v. Commonwealth,
must
nature
be
construed strictly. A municipal corporation
of
this
statutes
for
neglect to pay taxes promptly, unless expressly
cannot impose a penalty
authorized by law to do so. Augusta v. Dunbar, 50 Geo., 387.
'
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he paid by a certain

time, and, after

land shall be forfeited to the

state.

may be taken as an illustration.

some prescribed notice, tbe
The Virginia statute of 1790

After making provision for the

that the sheriff should make to the auditor of
public accounts a return, under oath, of all those, the taxes tipon
which he could find no effects for the satisfaction of ; that certain
prescribed steps should be taken for collection the following year,
taxation of lands

and,

if

;

should be published

these failed, there

in the Virginia

Gazette, for three weeks, the names of delinquents, the quantity

of land, the situation thereof and the taxes due thereon, and that
in case the tax on any part should not be paid for the space of
three years, " the right to such lands shall be lost, forfeited and
vested in the commonwealth," etc.
ute, in the time

This was

a more

liberal stat-

it allowed for payment, than those usually are

which provide for such
tics of all are alike.

a

forfeiture, but the general

characteris-

Serious question has been made of the right of the government to take to itself title to lands, under a forfeiture based on a
personal default, without a

judicial finding that such

a

default

The question was made in the early cases arising under
these statutes, and has continued to be made ever since, without
having yet reached conclusive settlement. One of the most learned
exists.

Virginia judges declared his opinion, under

and able of the early

the act of 1790, that the forfeiture could not be perfected so as to

divest the title of the former owner without inquest of office.-'
This view was accepted in Kentucky,'' and has recently been assented to in an elaborate opinion by the supreine court of Mississippi.'

But the settled doctrine in Virginia is now the other

way,* and the decisions are supported by those of Maine."
' Tucker, J., in Kinuey
no opinion on tliis point.

v.

Beverley, 2 H. & M., 318.

The other judges

gave

« Barbour v.

Nelson, 1 Litt., 60; Eohinson v. HuflF, 3 id., 88. And see Currie
Fowler, 5 J. J. Marsh., 145; Harlan's Heirs v. Beaton's Heirs, 18 B. Monr.,
312.
The decisions in Minnesota favor the same doctrine. See St. Anthony
Co. V. Greely, 11 Minn., 321 ; Baker v. Kelley, id., 480 ; Hill v. Lund, 13 id., 451.

B.

^Griffin v. Mixon, 88 Miss., 414.
case by Handy,
*

Wild's Lessee

gan v. Grimmet,
5

Hodgdon

V.

There is an able dissenting

J.

v. Serpell, 10 Grat., 405; Hale v. Branscum,
id., 421; Usher v. Pride, 15 id., 190.

Wight,

36

Me., 326

;

Adams

v.

opinion in this
id., 418; Flana-

Larrabee, 46 id., 516, 519.
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Some ground we may safely occupy here without liability to conIt is conceded on all sides that an intent to transfer
troversy.
title to the government by forfeiture will not be inferred in any

The

case from language capable of any milder construction.^

courts of Ohio acted upon this view when they held that a statute
which declared, that after due record of the default, the land
"shall be considered as forfeited to the state of Ohio, and be subject to be disposed of in such manner as any future legislature
may direct," did not work an absolute forfeiture, and the owner
But this was partly, at least, on the
might redeem afterwards.
ground that the legislature had never treated this forfeiture as
vesting a title in the state for any other purpose than as security
for taxes due and owing. '^ That statutes of forfeiture are strictly
is an elementary principle,' and there are no cases in
the rule requiring a substantial compliance with all the

construed,

which

important provisions of the statute will more rigidly be insisted
upon.*

Where the power of legislation ipso facto to work a forfeiture
is in question, it is important that there be a clear and precise
understanding of what is intended in the use of this word for-

The usual method of enforcing the payment of taxes
upon property is by putting the property up to a public sale. ISTo

feiture.

right to do this, and no one doubts that the
sale, if fair and made in compliance with the law, and after all
the necessary preliminary steps have been taken, vests a perfect
one questions the

'

1

Fairfax's Devisee ■».Hunter's Lessee, 7 Cranch,
Dillon, 267 ; Bennett v. Hunter, 18 Grat., 100 ; S.

603, 625 ; Schenok «. Peay,
C.

in error,

9

Wall.,

B26,

336.

' Tbevenin o. Slocum's Lessee, 16 Ohio, 519, 532. This case Is cited and relied upon in St. Anthony, etc., Co. v. Greely, 11 Minn., 331.3 See

Schenok «. Peay,

1

Dill.

C.

C,

367;

Twiggs

v.

Chevallie, 4 W. Va., 463.

Lohrs

v.

Miller's Lesssee,

A

13

Grat.,

subsequent taxing of lands by
the stale, and the receipt thereof from the former owner, was held in Hodgdon
The same decision
■BWight, 36 Me., 336, to be no waiver of the forfeiture.
453 ;

was made in Crane

v.

Reeder,

25

Mich.,

303,

which was

a case

of escheat.

In

J.,

discusses at length the question of necessity of inquest
that case Campbell,
of office, and concludes that it is not necessary.

Miss., 668, 676, in which the delay of a few
days after the time fixed by statute for the return of the list was held to defeat
See also Kinney «. Beverley, 2 H. & M., 318, 331 ; Dentler v.
the forfeiture.
State, 4 Blackf., 258; Williams v. State, 6 id., 86.
'^See

Hopkins

v.

Sandige,
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title ill the purchaser to the full extent that the statute shall declare.
No judicial proceedings are required to perfect the title,
and if the purchaser have need of a resort to them, in order to
obtain possession, it is only what might occur to any owner of

In what important parproperty under any undisputed title.
ticular does this differ from the case of forfeitures, except that to
the proceedings which are to work the forfeiture there is added
But there are in the sale
the one requirement of a public sale?
no elements of an adjudication; it does not stand in the place of
one ; its purpose is only to bring to the public treasury the tax
for which the sale is made.
Incidentally in the proceedings a
purpose is kept in view, not to sacrifice any farther than shall be
necessary the interests of the owner ; and to this end notice of
with a view to invite competition among
But we are not aware of any constitutional principle
bidders.
that entitles a party to have his duty coerced by a public sale of
the sale is required

property, rather than by a forfeiture of it. A sale by a ministerial
officer which, as the closing step in administrative action, is to divest the owner of his title, is as much obnoxious to the charge
that it deprives him of his freehold without a hearing, as is the
"Whatever there is of the nature of judilegislative forfeiture.
cial inquiry lies back of these proceedings in the action of the
assessing officers, and, as has already been stated, is the same in
both

If

cases.

the owner is condemned without a hearing

in the

one case, he is in the other.

It

may be that

a

public sale would

be most

advantageous

to

taxed, because it might leave to him some portion of
his property after the tax was satisfied.
In the vast majority of
cases, however, the sale is of the whole land, and the possible
the person

benefit is not had.

But there is no imperative principle of gov-

ernment which requires the legislature in prescribing rules of, administration, to fix upon those which would be most for the advantage of a negligent or defaulting

citizen.

We suppose, on

the other hand, that the legislature has very ample discretion to
determine the rule on its own view of public policy.
If it deems
a sale more

advantageous

provide for it

;

otherwise

to the state thaa a forfeiture,

it will

not.

But if by forfeiture is understood the vesting ia the state
title which shall be absolute

and beyond dispute,

a

the question
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It

is impossible that there can be any
forfeiture, except as the result of an adju-

is different.

right to declare such a
dication to which the owner was

party, which has determined
that the default, upon which the forfeiture was based, exists ia
fact, and that the requisite steps which were to precede the fora

In some judicial tribunal, the
feiture have actually been taken.
party whose freehold is seized has a right to a hearing on these
questions : a constitutional right, if constitutional protections to
property are of any avail. But if by forfeiture is understood
only that without sale there shall pass to the state such title as a
purchaser would acquire if a sale were to take place, the declaration of forfeiture can, of itself, work no absolute deprivation of
right. If the default existed and the tax proceedings are regular,
the state has the title

And in

;

if

not,

it remains 'in the person taxed.

the absence of any statute changing the burden of proof,

it would devolve on the state to prove the regularity of the proceedings, precisely as it would on the purchaser when demanding
the land made under the deed.^

8.

By conditions on the exercise of

stances

statutes

have

attached

a

right.

In

some in-

to the privilege of exercising the

elective franchise, the condition that taxes should have been
paid for the current year, or within some short period preceding.

In

some states this is a matter of constitutional requirement.

If

his duty to the government, he may reasonably be
denied the privilege of participating in the direction of its affairs ;
and these constitutional provisions appear to assume that he, who,
one evades

in his own business, acquires nothing upon which he can be
taxed, must lack the wisdom and discretion to take part in the
business of the state.^ In some instances the payment of a tax
I See

Kinney

668, 676.

«. Beverly,

2

H. & M.,

See, also, post, Chapter

318, 331 ;

XVII.

Hopkins

v.

Sandige,

81

Miss.,

The proceedings for forfeiture, where a judicial prosecution Is required, it
An intent to defraud is made a ground of
seems unnecessary to consider.
forfeiture under some of the federal revenue laws. See United States v. Hogs3 Bond, 137 ; United Slates v. Caddies of Tobacco, 2 id.,
14 Wall., 44. The statute imposing tlie penalty of
Spirits,
305; Henderson's
forfeiture of land and buildings employed in violation of a revenue law, susUnited States v. McKinley, 4 Brewster, 246. See
tained as constitutional.
United States B. Spreckens, 1 Sawyer 84; Qnantity of Tobacco, 5 Ben., 407.
' Constitutional, provisions of the kind exist in Dcleware, Georgia, Massa-

heads of Tobacco,
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assessed against one in respect to a cliose in action owned by him
has been made a condition to the maintenance of a suit upon it^

In

some instances the right to maintain a suit to recover property,
•which the party claims has illegally been taken from him, has
to the condition that he should

been subjected

first pay the tax

for which the property was sold, and perhaps all subsequent taxes ;
but this, we think, has been pushed beyond the constitutional
power of the legislature, as we shall endeavor to show hereafter.^
Stamp taxes are collected by requiring them to be affixed to
some commodity before

it can be sold, some written instrument

before it can be made use of, and the like.

An early law of

con-

gress provided for such taxes, and they were imposed again dur-

ing and since the rebellion.

No reasonable objection in principle

can be opposed to such taxes, and except where they were so made
use of

a.s

to invade the province of state authority,

their validity

was not seriously questioned.'
chusetts and Pennsj'lvania.
As to liability of assessors for depriving one of
his riglit to vote by not assessing lum, see Griffin v. Rising, 11 Met., 339:
And see Tie Dufly, 4 Brewster, 531 ; Balterson v. Bavlow, 60 Penn. St., 54.

Lott ». Dysart, i") Geo., 355; Redwine v. Hancock, id., 364; Scruggs ii.
Gibson, id., 509 ; Green v. Lovvrey, 46 id., 55 ; and many other cases in the sub' See

sequent Georgia

reports.

11 Leigh, 334, in which it was decided to be competent to require evidence of the payment of the taxes as a condition precedent t(i maintaining a suit for the recovery of the lands taxed. See, also,

'See Taylor

Hart,

v.

Burdett,

But such a provision is to be strictly construed,
and will not be applied to the case of special assessments, unless made applicable in terms. Glass v. White, 5 Sneed, 475. See Williamsburg -e. Lord, 51
Me., 599. In Maine, in a contest between the original owner of land and a
tax purchasei-, it is held that the former is not required to tender taxes until
the latter has made out a prima facie case.
Orono d. Veazie, 57 Me., 517 ; S.
C, 61 id., 431. Nor need he make a tender where several parcels have been
sold together, so that it cannot be determined how much he should pay.
Phillipps V. Sherman, 61 Me., 548, 551. In Weller i>. St. Paul, 5 Minn., 95, the
right to enact such laws was denied as being inconsistent with the constitutional right of eveiy citizen to "obtain justice freely and without purchase."
Similar rulings have been made in Illinois. Wilson jj. McKenna, 53 III., 48;
Reed v. Tyler, 56 id., 288. A requirement that no person shall be pcj-mitted
to question a tax title, without showing payment of all taxes due upon the
land will only be applied to plaintiffs, and not to parties in possession defending against a tax deed. Curry v. Hinman, 11 111., 420. Power denied to
Tharp

v.

2 Sueed,

make it applicable.
s

For

Conway

cases under the

be referred to.

The

569.

v.

Cable,

37

id., 82.

Virginia Stamp Act of

1812,

Mumford's Reports may

cases, however, are not very important.
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It is competent in the case of such taxes on business as cannot
be collected in advance, to require security for their payment before the business is entered upon.''

Collection as between the state and its municipalities.
Where state levies are collected through the agency of county,
city or township of&cers, it is competent for the state to make the
county or other district liable as principal debtor for the quota of
the state tax assessed within it.^ Provisions to this eSect are
common in the statutes.
And where the county treasurer is required to give bond to the state for the state taxes to be received
by him, the failure to give a sufBcient bond will not excuse the
The state is not to suffer from the laches of its agents
county.
in such matters.^
' Mason

v.

EoUins,

3 Biss., 99 ;

United States

».

Mathoit,

1

Sawyer, 143.

'^

Schuylkill County ij. Commonwealth, 36 Penn. St., 524; People v. Supervi31 Micli.
When the state treasurer charges over to a county
its proportion of the state tax, the county becomes debtor, and cannot burden
the state with any drawback of percentage.
Multnomah Co. i). State, 1 Oresors of St. Clair,

gon, 358.
cases cited in the preceding note. A county is liable to towns for
Potter County v. Oswayo, 47
money collected by a defaulting county treasurer.
But it is not liable to the town for its quota until the amount
Penn. St., 1G3.
^ See

has been actually collected.
31

Guittard

v.

Marshall County,

4

Kans.,

888.

