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129. HOAR V. MAINE CENTRAL RAILROAD CO.,

70 Me. 65; 35 Am. R. 299. 1879.

Appleton, C. J. The material and substantive allegations in

OF

the several counts in the plaintiff's writs are that the defendants

are common carriers of passengers between Waterville and West

QUA S I - BA I LEES

Waterville; that as such carriers they are bound to carry all

passengers and persons lawfully on their road carefully and

safely over the same ; that the plaintiff's intestate, being invited

CHAPTER XIV.

by one Potter, a foreman of a section, in their employ and

trusted by them with the care and control of one of their hand-

cars, to ride with him on said hand-car from Waterville to West

OF CARRIERS OF P�\.SSENGERS.

Waterville, accepted the invitation; that the plaintiff's intestate

while riding was run over by one of the defendant's engines to

which a paymaster's car was attached, and injured so that he

died, and that this was through the negligence of the defendants

12 9 . H OAR V. MAINE C ENTRAL RAILROAD CO.,

and their servants, the deceased being in the exercise of due
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care. To each count of the declaration the defendants filed a

70 Me. 65; 35 Am. R. 299.

general demurrer.

1879.

I. The liability of a railroad company differs as to their duty

to their servants and to passengers. They are liable to servants

for injuries resulting from want of due care in the selection of

fellow-servants, but if duly selected they do not guarantee against

their negligence. Blake v. M. C. R. R. Co., 70 Me. 60, 35 Am. R.

297. Not so as to passengers, to whom they are responsible for

injuries arising from their negligence or incapacity, irrespective

of the question of more or less care in their selection. It is ob-

vious that there is no defect in the declaration so far as it relates

to the negligence of the defendants, if they are to be deemed

common carriers by hand-cars.
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C . J. The material and ub tantive all egations in
the several count in the plaintiff s writ are that the defendants
are common carriers of passengers between Waterville and West
Waterville ; that as such carriers they are bound to carry all
passengers and persons lawfully on their road carefully and
safely o er the same · that the plaintiff 's inte tate, being invited
by one Potter, a for man of a ection, in their employ and
trusted by them with the care and control of one of their h and
cars, to ride with him on aid hand-car from Watervil le to West
Waterville, accepted the invitation · that the plaintiff 's intestate
while riding was run over by one of the defendant 's engines to
which a p aymaster 's car was attached, and inj ured so that he
died, and that this was throuah the negl igence of the defendants
and their ervant the decea eel b ing in the exercise of due
care. To each count of the declaration the defendants filed a
general demurrer.
I. The liability of a railroad company differs as to their duty
to their servants and to pa senaer . They are liable to servants
for injuries resulting from want of due care in the selection of
fellow- ervants, but if duly selected they do not guarantee again t
their n egl igence. Bl ake v. 1\'I. C . R. R . Co., 70 Me. 60, 35 Am. R.
2 7. Not so as to pa enaer to whom they are responsible for
injuries arising from their negligence or incapacity, i rrespective
of the que tion of more or less care in their selection. It is ob
vious that there is no defect in the declaration so far as it relates
to the negl igence of the defendants, if they are to be deemed
common carriers by hand-cars.
APPLETON,
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II. The plaintiff's intestate was to be carried gratuitously.

But that does not place him in a different position, so far as re-

lates to his right to protection from neglect, from a pay passen-

ger — if he is to be regarded as a passenger to be carried by the

defendants. Phil. & Read R. R. Co. v. Derby, 14 How. 468 ; Wil-

ton V. Middlesex R. R. Co., 107 Mass. 108, 9 Am. Rep. 11 ; Whart.

on Neg. § 355.

III. The plaintiff places her right to recover upon a neglect

by the defendants of their duties to the intestate as common

carriers. To impose upon the defendants the duties and respon-

sibilties of common carriers, they must be shown to be such.

The grave and important question, then, is whether the defen-

dants, though common carriers of passengers along their road

and in their cars for that purpose, are common carriers of pas-

sengers by their hand-cars used by their section men. Were

the defendants chartered as common carriers save by their cars

for passengers? Have they by their acts or conduct held out

to the public, or authorized their agents to hold out to the pub-

lic, that they were common carriers by their hand-cars? If they
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have not been chartered, and have not in any way held them-

selves out as common carriers by hand-cars, then the duties and

obligations resting upon them as carriers have not arisen.

If the defendants were common carriers in relation to the

plaintiff' 's intestate, they would be bound to carry all who should

apply. Were, then, the defendants bound to carry on their

hand-cars any one asking to be so conveyed ? Assuredly not.

In Graham v. Toronto, Grey & Bruce Railway Co., 23 Up. Can.

(C. P.) 541, the defendants agreed, with a contractor for the

construction of their railway, to furnish a construction train

for ballasting and laying the track for a portion of their road

then under construction ; the defendants to provide the conduc-

tor, engineer and fireman; the contractor furnishing the brake-

men. On October 31, 1872, after work was over for the day

and the train was returning to Owen Sound, where the plaintiff,

one of the contractor's workmen, lived, the plaintiff, with the

permission of the conductor but without the authority of the

defendants, got on. Through the negligence of the person in

charge of the train an accident happened, and the plaintiff was

injured. "The fact," remarks Haggerty, C. J., "that the de-

fendant's engine-driver or conductor allowed him to get on the

platform, does not alter my view of the case.

"I cannot distinguish it from the ease of a cart sent by its

owner under his servant's care to haul bricks or lumber for a

house he is building. A workman, either with the driver's as-

sent or without any objection from him, gets upon the cart. It
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II. The plaintiff 's intestate was to be carried gratuitously.
But that does not place him in a different position, o far as re
lates to his right to protection from neglect, from a pay passen
ger-if he is to be regarded as a passenger to be carried by the
defendants. Phil. & Read R. R. Co. v. Derby, 14 How. 468 ; Wil
ton v. Middlesex R. R. Co., 107 1ass. 10 , 9 Am. Rep. 1 1 ; Whart.
on Neg. § 355.
I I I . The p laintiff places her right to recover upon a neglect
by the defendants of their duties to the inte tate a common
carriers. To irnpo e upon the defendant the duties and respon
sibilties of corrunon carrier , they mu t b shown to be such.
The grave and important que tion, then, is whether the defen
dants, though common carrier of pas enger a long their road
and in the i r cars for that purpo e, are common carriers of p as
senger by their hand-car u d by their ection men. Were
th def ndants charter d as common carriers save by their cars
for pa senger � H ave they by th ir act or conduct held out
to the public, or authori zed th ir a nt to hold out to the pub
l i c, that they w re common carri rs by their hand-car � If they
have n t b en chart r d, and ha e not in any way held theml v out a s c mmon carrier by hand-cars, th n the duties and
obli aations r tin upon them a carrier have not arisen.
I f th d fendant wer c mm n arri r in r lation to the
p l a i ntiff ' int state, th y wou l d b b und to arry all who houl d
apply. W re th n th d f ndant bound t o arry o n their
hand-car any on a. kino· t b o
nv } ed . A ur dly not.
I n raham v. Toronto
r y & ru R a ilway o., 2 Up. Can.
( . P. ) 541 t h cl f nclant ao-ree 1 with a contra t r for the
con tru tion of the i r rai lway, to furni h a con truction train
for balla ting and layin th track for a portion of th ir road
th n und r con truction ; th d fendant to provide the conduc
tor, en ·ineer and fir man ; the contractor furni hing the brake
men.
n October 3 1 , 1 72 aft r work wa over for the day
and the train wa return i ng to Owen Sound, wh re the plainti ff,
one of the contractor 's workm n, lived, the plaintiff, with the
permis ion of the conductor but without the authority of the
defendant , got on. Throuah the negligence of the person in
c h a rge of the train an accid nt happ ned, and the plaintiff was
injured. " The fact, " remarks H.\.GGERTY, . J., " that the de
fendant 's engine-driver or conductor allowed him to a-et on the
pl atform, does not alter my view of the case.
' ' I cannot di. tinguish it from the case of a cart sent by its
own r under his servant 's care to haul bricks or l umber for a
hon. e he is building. A workman, either with the driver 's a sent or without any objection from him, gets upon the cart. It
·

ROAR v. M A I N E

HOAE V. MAINE CENTEAL EAILROAD CO. § 129

breaks down, or by careless driving runs against another vehicle,

or a lamp-post, and the workman is injured. I cannot under-

stand by what process of reasoning the owner can in such case

be held to incur any liability to the person injured. Nor, in my

opinion, would the fact that the owner was aware that the driver

of his cart often let a friend or person doing the work at his house

drive in his cart, make any difference. * * * It could never

be, I think, in the reasonable expectation of these defendants

that they were incurring any liability as carriers of passengers,

or that they should provide against contingencies that might af-

fect them in that character."

A similar question arose in Sheerman v. Toronto, Grey &

Bruce Railway Co., 34 Up. Can. (Q. B.) 451, where one of the

workmen was being carried, without reward, on a gravel train,

and was injured so that he died, it was held that the deceased

was not lawfully on the cars with the consent of the defendants,

and a nonsuit was directed. "The workmen," observes Wil-

son, J., ''were not lawfully on the cars. They were not passen-

gers being carried by the defendants. They were acting on
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their own risk, not at the risk of the defendants, and however

unfortunate the disaster may have been, it is only right the legal

responsibility should fall on those who ought to bear it, and not

upon those upon whom it does not rest." In this case "it ap-

peared that it was not necessary the defendants should carry

the men to and from their work, and that they never agreed to

do more than to provide cars for carrying ballasting and mate-

rials for track laying."

The defendants not being common carriers, so far as relates

to their liability to the plaintiff's intestate, the declaration not

disclosing facts which show such liability, must be adjudged

bad. Eaton v. Delaware, L. & W. R. R. Co., 57 N. Y. 382,

15 Am. Rep. 513 ; Union Pacif . R. R. Co. v. Nichols, 8 Kans. 505 ;

12 Am. Rep. 475; in Dunn v. Grand Trunk Ry. Co., 58 Me.

187, 4 Am. Rep. 267, the plaintiff was riding in a saloon

car attached to a freight train, and paid the customary fare for

conveyance in a passenger car,

IV. A master is bound by the acts of his servant in the course

of his employment, but not by those obviously and utterly out-

side of the scope of such employment. If not common carriers,

a section foreman with his hand-car has no right to impose upon

the defendants the onerous responsibilities arising from that re-

lation. He has no right to accept passengers for transportation

and bind the defendants for their safe carriage, and every man

may safely be presumed to know thus much.

If the risk is much greater by this mode of conveyance, the
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breaks down, or by careless driving runs against another vehicle,
or a l amp-post, and the workman is injured. I cannot unde �
stand by what process of reasoning the owner can i n such case
be held to i ncur any liability to the person injured. Nor, in my
opinion, would the fact that the owner was aware that the driver
of his cart often let a friend or person doing the work at his house
drive i n his cart, make any diff rence. * * * It could never
be, I think, in the reasonable expectation of these defendants
that they were incurring any liability as carriers of passengers,
or that they should provide aga inst contingencies that might af
fect them in that character. "
A similar question arose i n Sheerman v. Toronto, Gr y &
Bruce Railway Co., 34 Up. Can. ( Q. B. ) 451 , where one of the
workmen was being carried, without reward, on a gravel train,
and was injured so that he died, it was held that the deceased
was not lawfully on the cars with the consent of the defendants,
and a nonsuit was directed. ' ' The workmen, ' ' observes Wrr_,_
SON, J., " were not l awfully on the cars. They w re not passen
gers being carri ed by the defendants. Th y were acting on
their own ri k, not at the ri k of the defendant , and however
unfortunate the disa ter may have b n, it is only right the legal
respo�sibility sh ould fall on tho e who ought to bear it, and not
upon tho e upon whom it do s not re. t. ' ' In this case ' ' it ap
pear d that it wa not nece sary th def ndant shou l d carry
the men to and from their work, and that th y never agreed to
do mor th an to provide cars for carrying balla ting and mate
rials for track laying. ' '
o fa r as relat s
Th d fondant not b ing common arrier.
to their liability to th plainti ff s int tate th le laration not
disclosin facts which show su h liability, must be adjudg d
bad. E aton v. D l aware, I.;. & W. R . R. o. , 57 N. Y. 382,
15 Am. Rep . 5 1 3 ; Union Pacif. R. R. Co. v. Nichols, 8 K ans. 505 ;
12 Am. R p. 475 · in Dunn v. Grand Trunk Ry. Co. , 58 Me.
1 7, 4 Am. Rep . 267, the plaintiff wa riding in a saloon
car attached to a fr ight train, and paid the customary fare for
conveyance in a pa senger car.
IV. A master is bound by the acts of his servant in the course
of his employment, but not by tho e obviou ly and utterly out
side of the scope of such employment. I f not common carriers,
a section foreman with h is hand-car has no riO'ht to impose upon
the defendants the onerous responsibilities arising from that re
lation. He has no right to accept pas engers for transportation
and bind the defendants for their safe carriage, and every man
may a fely be pr sumed to know thus much.
If the risk is much greater by this mode of conveyance, the
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plaintiff's intestate by adopting it assumed the extra risks aris-

ing therefrom, and must be held to abide the unfortunate conse-

quences.

No one becomes a passenger except by the consent, express or

implied, of the carrier. There is no allegation of express con-

sent by the defendants, nor of anji;hing from which consent can

be implied that the plaintiff's intestate should be carried at their

risk by this unusual mode of conveyance.

Declaration bad.

Walton, Barrows, Virgin and Libbey, JJ., concurred.

130. BRICKER V. PHILADELPHIA AND READING

RAILROAD CO.,

132 Pa. St 1; 18 Atl. R. 983; 19 Am. St. R. 585. 1890.

OF CARRIERS OF PASSENGERS.

plainti:ff 's intestate by adopting it assumed the extra risks aris
ing therefrom, and must be held to abide the unfortunate conse
quences.
No one becomes a passenger except by the consent, express or
implied, of the carrier. There is no allegation of express con
sent by the defendants, nor of anything from which consent can
be impl ied that the plaintiff 's intestate should be carried at their
risk by this unusual mode of conveyance.
Declaration bad.
WALTON, BARROWS, VIRGIN and LIBBEY, JJ., concurred.

Trespass, by Elizabeth S. Bricker to recover damages for the

death of her husband in a collision. A few moments before, feel-

ing ill, he had gone into the mail car, where the postal clerk gave

him some medicine. The conductor had not asked for his ticket,

but a ticket good for the transportation was found on the per-

son of the deceased. Appeal from a judgment of nonsuit.
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McCoLLUM, J. There is no evidence in this case which war-

1 30.

B R I C KER V. PHILADELPH IA AND READING

RAILROAD CO.,

rants an inference that the defendant company accepted Bricker

as a passenger on its train from Port Clinton to Tamaqua. He

132 Pa. St 1 ; 18 Atl. R. 983; 19 Am. St. R. 585.

1890.

entered a car which he knew was not provided for the transporta-

tion of passengers. He was on the train without the knowledge

or consent of the company, and in a place where its employees,

in the discharge of their ordinary duties, would not discover him.

It was a place devoted exclusively to the railway mail service,

and in charge of one of its employees. He was confronted by

an order of the superintendent of that service, forbidding him

to remain there. He was not there for any purpose which re-

lated to a duty of the company in the transportation of its pas-

sengers or their baggage.

Trespass, by Elizabeth S. Bricker to recover damages for the
death of her husband in a collision. A few moments before, feel
ing ill, he had gone into the mail car, where the postal clerk gave
him some medicine. The conductor had not ask d for his ticket,
but a ticket good for the transportation was found on the per
son of the deceased. App al from a judgment of nonsuit.

Upon these undisputed facts appearing in the plaintiff's evi-

dence, no contract for safe carriage existed between the com-

pany and the deceased, A passenger, in the legal sense of the

word, is "one who travels in some public conveyance, by virtue

of a contract, express or implied, with the carrier, as the pay-

ment of fare or that which is accepted as an equivalent there-

for": Pennsylvania R. R. Co. v. Price, 96 Pa. St. 256. In Whar-

ton on Negligence, sec. 354, the undertaking of the carrier is
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McCOLLUM, J. There is no evid nee in this case which war
rants an inference that the d fendant com pany accepted Bricker
as a passenger on its train from Port Cl inton to Tamaqua. He
entered a car which he knew was not provi ded for the tran porta
tion of p assengers. H e was on the train without the knowledge
or consent of the company, and i n a place where its employees,
in the discharge of their ord inary duties, would not discover him.
It was a pl ace devoted excl usively to the railway mail service,
and in charge of one of its employees. He was confronted by
an order of the superintendent of that service, forbidding him
to remain there. H e was not there for any purpose which re
lated to a duty of the company in the transportation of its p as
sengers or their baggage.
Upon these undisputed facts appearing in the plaintiff 's evi
dence, no contract for safe carriage existed between the com
pany and the deceased. A passeng r, in the legal sense of the
word, is " one who travels in some public conveyance, by virtue
of a contract, express or implied, with the carrier, as the pay
ment of fare or tha t which is accepted as a n equivalent there
for " : Pennsylvania R. R. Co. v. Price, 96 Pa. St. 256. In Whar
ton on Negligence, sec. 354, the undertaking of the carrier is

WARREN

WAEEEN V. FITCHBUEG EAILEOAD CO. §§ 130, 131

thus defined: "A carrier, in undertaking to carry passengers

safely, undertakes to carry them safely if they place themselves

under his direction in particular places prescribed for the pur-

pose ; and he will not be held liable for damages accruing to an

interloper who, unnoticed by him, hides in the crevices of a loco-

motive or in the hold of a ship. In Patterson's Railway Acci-

dent Law, sec. 214, it is stated "that the existence of the rela-

tion of carrier and passenger is dependent upon the making of

a contract of carriage. From this it follows that railways are

not liable to persons who have not been accepted as passengers,

and the intention of the person to pay his fare, and his good

faith, are immaterial, where there has been no contract, express

or implied, on the part of the railway."

These quotations from standard text-books correctly state the

law on the subject to which they refer. As Bricker was not a

passenger, and was on the train without the consent, express or

implied, of the company, it owed him no duty, and the nonsuit

was rightly ordered. In this view of the case, it is unneces-

sary to consider whether, if he had been accepted as a pas-
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senger, he was guilty of negligence which contributed to the in-

jury he received, and which caused his death.

Judgment affirmed.

131. WARREN V. FITCHBURG RAILROAD CO.,

• 8 Allen (Mass.) 227; 85 Am. D. 700. 1864.

Tort for damages caused by being run over by defendant's

engine. The engineer testified that his train was going about

9 or 10 miles an hour, and that the whistle was blown and bell

rung as usual when approaching a station. Plaintiff testified

that he looked to see where he should take his train, which was

v.

FITCHBURG RAILROAD CO. § § 130, 1 3 1

thus defined : " A carrier, i n undertaking to carry passengers
safely, undertakes to carry them safely if they place themselves
under his direction i n particular p laces p rescribed for the pur
pose ; and he will not be held liable for damages accruing to an
i nterloper who, unnoticed by him, hides i n the crevices of a loco
motive or i n the hold of a ship. I n Patterson 's Railway Acci
dent Law, sec. 214, it is stated " that the existence of the rela
tion of carrier and passenger is dependent upon the making of
a contract of carriage. From this it follows that railways are
not liable to persons who have not been accepted as passengers,
and the i ntention of the person to p ay his fare, and his good
faith, are immaterial, where there has been no contract, express
or implied, on the part of the railway. ' '
These quotation from standard text-books correctly state the
law on the subj ect to which they refer. As Bricker was not a
passenger, and was on the train without the consent, express or
implied, of the company, it owed him no duty, and the nonsuit
was rightly ordered. In this view of the case, it is unneces
sary to consider whether, i f he had been accepted as a pas
senger, he was guilty of negligence which contributed to the in
j ury he received, and which caused his death.
Judgment affirmed.

coming in an opposite direction on another track, that he saw

the train that injured him only 20 or 30 feet away and at the

same instant heard its whistle. Further facts appear in the

opinion. Verdict for plaintiff in $5,750 damages.

By Court, Hoar, J. The plaintiff could not recover unless

131.

WARREN V. FITCHBURG RAILROAD CO.,

he was was himself using due care at the time when he received

the injury, even if the carelessness of the defendants occasioned

it. And the burden of proof was upon him to show that he

8 Allen (Mass.) 227; 8.5 Am. D. 700.

1864.

used this care. So much is clearly settled.

In several recent cases it has been held that if the whole evi-

dence introduced by the plaintiff has no tendency to show care

521

Tort for damages caused by being run over by defendant 's
engine. The engineer testified that his train was going about
9 or 10 miles an hour, and that the whistle was blown and bell
rung as usual when approaching a station. Plaintiff testified
that he looked to see wh re he hould take his train, which was
coming in an opposite direction on another track, that he saw
the train that injured him only 20 or 30 feet away and at the
same instant heard its whi tle. Further facts appear in the
opinion. Verdict for p laintiff in $5,750 damages.
By Court HoAR J. The plaintiff could not recover unless
he was was himse l f using due care at the time when he received
the injury even if the carelessness of the defendants occasioned
it. And the burden of proof was upon him to show that he
used this care . So much is clearly settled.
In several recent cases it has been held that if the whole evi
dence introduced by the p laintiff has no tendency to show care
fi21

§ 131
§ 131 or CAERIEKS OF PASSENGERS.

on his part, but, on the contrary, shows that he was careless, it

is the duty of the court to direct the jury, as matter of law, to

return a verdict for the defendant: Lucas v. New Bedford and

Taunton R. R., 6 Gray (Mass.) 64, 66 Am. D. 406; Gahagan v.

Boston and Lowell R. R., 1 Allen (Mass.) 187, 79 Am. D^ 724;

Todd V. Old Colony and Fall River R. R., 3 Allen (Mass.) 18,

80 Am. D. 49; Wilson v. City of Charlestown, 8 Allen (Mass.)

137, 85 Am. D. 693.

We should have no doubt, if the evidence in the case at bar

had disclosed nothing more than that the plaintiff had crossed

a railroad track, with due notice of its existence, and without

looking to see whether a train were approaching, that the prin-

ciple of those cases would be applicable to this. Such evidence,

with nothing to explain or qualify it, would not have shown the

exercise of due care, but the contrary.

But we are of opinion that the other facts which appeared in

evidence had a very important bearing upon the propriety of the

plaintiff's conduct, and that all the circumstances taken together

presented a case which was proper to be submitted to the jury,
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and which the court could not rightfully withdraw from their

consideration.

It was shown that the plaintiff had purchased his ticket en-

titling him to a passage to Boston, and was waiting in the pas-

senger station for the arrival of the train ; that when the whistle

of the approaching train was heard, the station agent employed

by the defendants said to him: "The train is coming; we will

cross over." Upon receiving this information and direction, the

plaintiff followed the station agent from the room across toward

the train, which had arrived and stopped before he came out on

the platform. The path by which he went to the train was some-

what oblique, so that the engine which struck him came in a di-

rection partially behind him. Whether, in this condition of

things, in his anxiety seasonably to reach the train, which would

stop but a moment, the plaintiff, at a station with which he was

not familiar, would have been likely to be thrown off his guard

by the direction to cross over, given without any caution or qual-

ification; whether he might naturally, and without subjecting

himself to the imputation of want of care, have considered him-

self under the charge of the defendants' agent, with an assur-

ance that it was safe and proper to go directly to the cars, were

questions for the jury, and not for the court. They were sub-

mitted to the jury, with instructions which were appropriate

and sufficient, and to which, in the opinion of this court, the

defendants had no just ground of exception.

The next exception taken was to the instruction given to the
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on his part, but, on the contrary, shows that he was careless, it
is the duty of the court to direct the jury, as matter of law, to
return a verdict for the defendant : Lucas v. New Bedford and
Taunton R. R., 6 Gray ( Mass. ) 64, 66 Am. D. 406 ; Gahagan v.
Boston and Lowel l R. R., 1 Allen ( Mass. ) 187, 79 Am. D. 724 ;
Todd v. Old Colony and Fall River R. R., 3 Allen ( Mass. ) 18,
80 Am. D . 49 ; Wilson v. City of Charlestown, 8 Allen ( Mass. )
1 37, 8 5 Am. D . 693.
We should have no doubt, if the evidence in the case at bar
had disclosed nothing more than that the plaintiff had crossed
a railroad track, with due notice of its existence, and without
looking to see whether a train were approaching, that the prin
ciple of those cases would be applicable to this. Such evidence,
with nothing to explain or qualify it, would not have shown the
exercise of due care, but the contrary.
But we are of opinion that the other facts which appeared in
evidence had a very im portant bearing upon the propriety of the
pl aintiff ' s conduct, and that all the circumstances taken togeth er
p resented a case which was proper to be submitted to the jury,
and which the court could not rightfully withdraw from their
consideration.
It was shown that the plainti ff had purchased his ticket en
titling him to a passage to Boston, and was waiting in the pas
senger station for the arrival of the train ; that when the whistle
of the approaching train was heard, the station ag nt empl oyed
by the defendants said to him : ' ' The train is coming ; we will
cross over. ' ' Upon receiving this information and direction, the
pl aintiff foll owed the station agent from the room across toward
the train, which had arrived and stopped before he came out on
the platform. The path by which he went to the train was some
what oblique, so that the engine wh ich struck him came in a di
rection partial ly behind him. Wbether, in this condition of
thing. , in his anxiety easonably to reach the train, which woul d
stop but a moment, the plaintiff, at a station with which h e was
not fam il iar, wou l d have be n l ikely to be thrown off his guard
by the direction to cross over, given without any caution or qual
ification ; whether he might natu ral ly, and without subjecting
h i msel f to the i mputation of want of care, have considered him
self under the charge of the defendants ' agent, with an assur
ance that it was safe and proper to go directly to the cars, were
que tions for the jury, and not for the court. They were sub
mitted to the jury, with instructions which were appropriate
and sufficient, and to which, in the opinion of this court, the
defendants had no just ground of exception.
The next exceptiop taken was to the instruction given to the
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jury, ' * that a person who had purchased a ticket entitling him to

a passage on a particular train was to be considered, while pass-

ing from the office or place of business where the purchase was

made to the train, to take his seat in one of the cars of which it

consists, as a passenger; and that the defendants were bound to

exercise the same degree of care in providing for him a safe and

convenient way and manner of access to the train, and in pre-

venting the interposition of any obstacle or obstruction which

would unreasonably impede him or expose him to harm or in-

jury while proceeding to take his seat in the cars, as in the subse-

quent transportation and carriage of him." We think this in-

struction, though not strictly correct as a general proposition

applicable to all cases of the kind, was not erroneous, if taken

with the qualifications which the particular case afforded, and

which must have been obviously understood as included in it.

As a general statement it was too broad, because a passenger

may buy his ticket at an office which is not in the same town, or

even in the same state, in which he intends to take the cars.

The railroad company have no control over his movements, and
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he does not, by the purchase of a ticket, put himself under their

charge. But if he is "passing from the office or place of busi-

ness where the purchase was made to the train, to take his seat

in the cars," on the premises belonging to the company, con-

nected with the railroad, and under the direction of the com-

pany's agents, given to him as a passenger with whom the com-

pany have made the contract for conveyance which the purchase

of the ticket creates, as was the case with the plaintiff, we think

he is to be considered as a passenger, and entitled to the rights

of a passenger while so passing. It is the duty of the railroad

company to afford to the passengers whom they undertake to

cany in their cars a reasonable and safe opportunity to pass

from the room or building in which they receive passengers for

transportation, to the cars, when the proper time comes for them

to take their seats. The purchasers of tickets are bound to com-

ply with all reasonable rules and orders of the company or their

agents, as much when going to the cars from the station-house,

or from the cars to a place of safety beyond the railroad track,

as they are when actually on board the train, and while the

transit continues. The instruction to the jury, therefore, seems

to have been sufficiently adapted to the circumstances of the

3ase, and this exception cannot be sustained.

The remaining exception was taken to the terms in which the

judge who presided at the trial defined the degree of care which

the law imposes upon carriers of passengers for hire. The lan-

guage used was precisely that in which the rule of law was laid
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jury, " that a person who had purchased a ticket entitling him to
a passage on a p articular train was to be considered, whil e p ass
ing from the office or place of business where the purchase was
made to the train, to take his seat in one of the cars of whi.ch i t
consists, a s a p assenger ; and that the defendants were bound to
exercise the same degree of care in providing for him a safe and
convenient way and manner of access to the train, and in pre
venting the i nterposition of any obstacle or obstruction which
would unreasonably impede him or expose him to harm or in
j ury while p roceeding to take his seat i n the cars, as in the subse
quent transportation and carriage of him. ' ' We think this i n
struction, though not strictly correct as a general proposition
appl icable to a l l cases of the kind, was not rroneous, if taken
with the qua l ifications which the particular case a fforded, and
which mu t h ave been obviously understood as included in it.
As a general statement it was too broad, because a p assenger
m ay buy his ticket at an office which is not in the same town, or
even in the same state, in which he int nds to take the cars.
The railroad company h ave no control over his movements, and
he does not, by the purchase of a ticket, put himself under their
charge. But if he is ' ' passin g from the office or place of busi
ness where the purchase was made to the train, to take his seat
in the cars, ' ' on the premises belonging to the company, con
nected with the railroad, and under the direction of the com
p any 's agents, given to him as a p assenger with whom the com
pany have made the contract for conveyance which the purchase
of the ticket creates, as was the ca e with the pl aintiff, we thi.nk
he is to be con idered as a passenger, and entitled to the rights
of a passenger while so p assing. It is the duty of the railroad
company to a fford to the p assengers whom they undertake to
carry in their cars a reasonable and safe opportunity to p ass
from the room or building in which they receive p assengers for
transportation, to the cars, when the proper time comes for them
to take their seats. The purchasers of tickets are bound to com
p ly with all reasonable rules and orders of the company or their
agents, as much when going to the cars from the station-house,
or from the cars to a place of safety beyond the railroad track,
as they are when actually on board the train, and while the
transit continues. The i nstruction to the j ury, therefore, seems
to h ave been sufficiently adapted to the circumstances of the
�ase, and this exception cannot be sustained.
The r maining exception was taken to the terms in which the
judge who presided at the trial defined the degree of care which
the l aw imposes upon carri rs of passengers for hire. The lan
guage used was precisely that in which the rule of l aw was laid
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down by this court in the case of Ingalls v. Bills, 9 Met. (Mass.)

1, 43 Am. D., 346. Upon a full examination and review of the

English and American cases, Mr, Justice Hubbard, in that case,

declared the result to be " that carriers of passengers for hire are

bound to use the utmost care and diligence in the providing of

safe, sufficient, and suitable coaches, harnesses, horses, and coach-

men, in order to prevent those injuries which human care and

foresight can guard against ' ' ; and the change of phraseology in

the case at bar was only that required to adapt this rule to the

circumstances of the carriage of passengers by railroad.

The rule in its full extent has been recognized and affirmed

in several subsequent decisions: McElroy v. Nashua and Low-

ell R. R., 4 Cush. (Mass.) 400, 50 Am, D. 794; Schopman v. Bos-

ton and Worcester R, R., 9 Cush. (Mass.) 24, 55 Am, D, 41.

The carriers of passengers are not, like the carriers of goods,

insurers against everything but the act of God and public ene-

mies. But they are bound to exercise reasonable care according

to the nature of their contract; and as their contract involves

the safety of the lives and limbs of their passengers, the law re-
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quires the highest degree of care which is consistent with the

nature of their undertaking.

The defendants object that they cannot be held to the exercise

of the utmost care and diligence which human care and fore-

sight are capable of. But such was not the language of the court.

They were only held to the utmost care in providing suitable

and proper carriages, engines, tracks, and agents, in order to

prevent those injuries which human care and foresight can

guard against. The object is to prevent such injuries as are the

subject of human care and foresight ; that is, such as are not in-

evitable. The duty is to use the utmost care in regard to the

ordinary and usual appliances and means of carrying on their

business. They are not to take every possible precaution to pre-

vent injury; for that would be inconsistent with the cheapness

and speed which are among the chief objects of railway trav-

eling. But their care is to be exercised in relation to such mat-

ters and in such ways as are appropriate to the business they

have undertaken, to afford proper and reasonable securities

against danger; and it is only in regard to these, from the im-

portance of the interests involved, that they are held to a pro-

portionate, that is, to the utmost care, and diligence.

Exceptions overruled.
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down by this court in the case of Ingalls v. B ills, 9 Met. ( Mass. )
1, 43 Am. D., 346. Upon a full examination and review of the
English and American cases, Mr. Justice Hubbard, in that case,
declared the result to be ' ' that carriers of passengers for hire are
bound to use the utmost care and diligence in the providing o f
safe, sufficient, and suitable coaches, harnesses, horses, a n d coach
men, in order to prevent those injuries which human care and
foresight can guard against ' ' ; and the change of phraseology i n
the case a t bar was only that required t o adapt this rule t o the
circumstances of the carriage of passengers by railroad.
The rule in its full extent has been recognized and affirmed
i n several subsequent decisions : McElroy v. Nashua and Low
ell R. R., 4 C ush. (Mass. ) 400, 50 Am. D. 794 ; Schopman v. Bos
ton and Worcester R. R., 9 Cush. ( Mass. ) 24, 55 Am. D. 41.
The carriers of passengers are not, like the carriers of goods,
i nsurers against everything but the act of God and public ene
mies. But they are bound to exercise reasonable care according
to the nature of their contract ; and as their contract involves
the safety of the lives and limbs of their passengers, the law re
quires the highest degree of care which is consistent with the
nature of their undertaking.
The defendants object that they cannot be held to the exercise
of the utmost care and diligence which human care and fore
sight are capable of. But such was not the language of the court.
They were only held to the utmost care in providing suitable
and proper carriages, engine , tracks, and agents, in order to
prevent those injuries which human care and foresight can
guard agai nst. The obj ect is to prevent such injuries as are the
subject of human care and foresight ; that is, such as are not in
evitable. The duty is to use the utmo t care in regard to the
ordinary and usual appliances and means of carrying on their
b usiness. They are not to take every possible precaution to p re
vent i njury ; for that would be inconsistent with the cheapness
and speed which are among the chief objects of railway trav
eling. But their care is to be exercised in relation to such mat
ters and i n such ways as are appropriate to the business they
have undertaken, to afford proper and reasonable securities
against danger ; and it is only in regard to these, from the im
portance of the interests involved, that they are held to a pro
portionate, that is, to the utmost care, and diligence.
Exceptions overruled.
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132. MAGOFFIN V. MISSOURI PACIFIC RAILWAY CO.,

102 Mo. 540; 15 8. W, E. 76; 22 Am. St. B. 798. 1890.

102 Mo. 540; 15 S. W. R. 76; 22 Am. St. R. 798.

1890.

Sherwood, P. J. Action for five thousand dollars damages

for the death of plaintiff's husband, caused by a collision of two

of the trains of the defendant.

The cause was tried on this stipuation: ''1. Elijah H. Ma-

goffin, the husband of the plaintiff', was killed by a collision be-

tween two trains of cars of the defendant on the line of the de-

fendant's railroad between Greenwood, Jackson County, Mis-

souri, and Pleasant Hill, Cass County, Missouri, on the morning

of November 27, 1886. 2. At the time of the death of said Ma-

goffin he was in the employ of the United States of America as

a postal-clerk, and was in one of the mail-cars attached to one of

the trains of the defendant, and was en route from St. Louis,

Missouri, to Kansas City, Missouri ; and said passenger train and

a certain other train belonging to the defendant, and running

on its road, collided at the time and place aforesaid, and in the

collision the said Elijah H. Magoffin was instantly killed. The

said Elijah H. Magoffin paid no fare for his transportation, but
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was on the postal-car as an employee of the post-office depart-

ment of the government of the United States, with which the

defendant had a contract for the transportation of mails and

postal-clerfe. "

To further sustain the issues on her part plaintiff testified,

substantially, as follows: That she was thirty-seven years old;

had been married to deceased fifteen years; had four children,

the oldest fourteen, and the youngest two years of age ; that her

husband, at the time of his death, was employed as a pos1?al-clerk

by the United States government, and had been so employed

over a year, and received a salary of seventy-five dollars a month ;

that her husband left no fortune, and all they had to de-

pend upon was his salary; that there was no provision left her

by her husband ; that they had a few hundred dollars, but they

had to depend on his (her husband's) salary for a living; that

her husband was killed November 27, 1886.

This was all the testimony offered. Whereupon the plaintiff,

by leave of court, dismissed as to the second count of the peti-

tion. Whereupon, at the instance of the plaintiff, the court in-

structed the jury as follows: ''1. The court instructs the jury

that, under the undisputed evidence in the cause, the plaintiff

is entitled to recover, and the verdict of the jury should be in

her favor for five thousand dollars."
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SHERWOOD, P. J. Action for five thousand dollars damages
f�r the death of plaintiff 's husband, caused by a collision of two
of the trains of the defendant.
The cause was tried on this stipuation : " 1. Elijah H . Ma
goffin, the ht band of the pfa intiff, was kil led by a collision be
tween two trains of cars of the defendant on the line of the de
fendant 's railroad between Gr enwood, Jackson County, Mis
souri, and Plea ant Hill, Cas County, l\!Iissouri, o n the morning
of November 27, 1886. 2. At the time of the death of said Ma
goflin he was in the employ of the United States of America as
a postal -clerk, and was in one of the mail-cars attached to one of
the train of the defendant, and was en roide from St. Loui s,
Missouri, to Kansas C ity Missouri ; and said passenger train and
a certain other train belonging to the defendant, and running
on its road, collided at the time and place aforesaid, and in the
collision the said Elijah H . Magoffin was instantly k illed. The
said Elijah H. 1agoffin paid no fare for his transportation, but
was on the postal-car a an employee of the post-office departs
ment of the government of the United States, with which the
defendant had a contract for the transportation of mails and
posta l-clerks. ' '
To further sustain the issues on her part plaintiff testified:
substantially, as follows : That she was thirty-seven years old ;
had been marri ed to decea ed :fl fteen years ; had four children,
the oldest fourteen, and the youngest two years of age ; that her
husband, at the time of his death, was employed as a pos1rd.l-clerk
by the United States government, and had been 'so employed
over a year, and received a salary of seventy-five dolla rs a month ;
that her husband l eft no fortune, and all they had to de
pend upon was his salary ; that there was no provision left her
by her husband ; that they had a few hundred dollars, but they
had to depend on his ( he r h usband 's) salary for a living ; that
her husband was killed November 27, 1 886.
This was all the testimony offered. Whereupo n the p la intiff,
by l eave of court, dismissed as to the second count of the peti
tion. Whereupon, at the i nstance of the p la intiff, the court in
structed the jury as fol lows : " 1 . The court instructs the j ury
that, under the undisputed evidence in the cause, the plaintiff
is entitled to recover, and the verdict of the jury should be in
her favor for five thousand dol lars. ' '
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The court refused instructions in the nature of a demurrer

to the evidence, and looking to a recovery of a less sum than five

thousand dollars. The jury found for the plaintiff in that sum ;

hence this appeal. The answer was simply a general denial.

The stipulation already set forth is sufficient, in and of itself,

to shift the burden of proof from the shoulders of the plaintiff

to those of the defendant, since the facts admitted therein made

out a case of prima facie negligence on the part of the defendant ;

and this being unrebutted and undisputed on the part of the lat-

ter, it was the duty of the court to direct the jury to find a ver-

dict for the plaintiff ; there was no other course left for the court

to pursue. This position is supported both by reason and au-

thority. And it is equally well settled that the deceased hus-

band occupied as advantageous a position as a passenger, if he

was not in fact one. He certainly was not an intruder; he was

there by virture of a contract made with the United States gov-

ernment for the transportation of the mails and postal-clerks;

and he was one of those clerks. The fact that the government

had contracted for his transportation along with the mails, to
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take charge thereof, did not make him any the less a passenger

nor diminish the duty which the defendant owed him to carry

him safely. Privity of contract is nonessential in such cases.

The case of Pennsylvania R. R. Co v. Price, 96 Pa. St. 256, is

not at all analogous to the present one ; for there a special statute

controlled, — a statute which excluded postal-agents from the

class designated as passengers. The same may be said of Price

V. Pennsylvania R. R. Co., 113 U. S. 218 5 S. Ct. R. 427, where

the same statute was involved.

Nor can it be doubted that plaintiff was entitled to a recovery

of five thousand dollars for the death of her husband, under the

provisions of section 2 of the damage act: Carroll v. Missouri

Ry. Co., 88 Mo. 241, 57 Am. R. 382 ; Sullivan v. Missouri Pacific

Ry. Co., 97 Mo. 113, 10 S. W. R. 852.

The result is, that we affirm the judgment.

133. DOYLE V. FITCHBURG RAILROAD CO.,

162 Mass. 66; 37 N. E. E. 770; 44 Am. St. M. 335. 1894.

Tort for damages for death of Cornelius J. Doyle, who was

employed by defendant railroad. He lived in Waltham with

his father, riding back and forth daily on a monthly ticket which

the carrier was accustomed to furnish to its employees living

outside the city, and which contained on its back a condition
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The court refused i nstructions in the nature of a demurrer
to the evidence, and looking to a recovery of a less sum than five
thousand dollars. The jury found for the plaintiff in that sum ;
hence this appeal. The answer was simply a general denial.
The stipulation already set forth is sufficient, in and of itsel f,
to shift the burden of proof from the shoulders of the p laintiff
to those of the defendant, since the facts admitted therein made
out a case of prima facie negligence on the part of the defendant ;
and this being unrebutted and undisputed on the p art of the lat
ter, it was the duty of the court to direct the jury to find a ver
dict for the pl ainti ff ; there was no other course left for the court
to pursue. This position is supported both by reason and au
thority. And it is equally wel l settled that the deceased hus
band occupied as advantageous a position as a passenger, if he
was not in fact one. He certainly was not an intruder ; he was
there by virture of a contract made with the United States gov
ernment for the transportation of the mails and postal-clerks ;
and he was one of those clerks. The fact that the government
had contract�d for his transportation along with the mails, to
take charge thereof, did not make him any the less a passenger
nor diminish the duty which the defendant owed him to carry
him safely. Privity of contract is nonessential in such cases.
The case of Pennsylvania R. R. Co v. Price, 96 Pa. St. 256, is
not at all analogous to the present one ; for there a special statute
controlled,-a statute which excluded postal-agents from the
class designated as p assenO'ers. The same may be said of Price
v. Pennsylvania R. R. Co., 1 1 3 U. S. �18 5 S. Ct. R. 427, where
the same statute was involved.
Nor can it be doubted that plaintiff was entitled to a recovery
of five thousand dollars for the death of her husband, under the
provisions of section 2 of the damage act : Carroll v. Missouri
Ry. Co., 88 Mo. 241, 57 Am. R. 382 ; Sullivan v. Missouri Pacific
Ry. Co., 97 Mo. 1 1 3, 1 0 S . W. R. 852.
The result is, that we affirm the judgment.

133.

D OYLE V. FITCHBURG RAILROAD CO.,

162 lJlass. 66; 37 N. E. R. 770; 44 Am. St. E. 335.

1894.

Tort for damages for death of Cornelius J. Doyle, who was
employed by defendant rai l road. He lived in Waltham with
his father, riding back and forth daily on a monthly ticket which
the carrier was accustomed to furnish to its employees living
outside the city, and which contained on its back a condition
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that the free ticket is accepted on the express agreement that

the company should not be a common carrier as to him, or liable

under any circumstances, whether negligence of agents or other-

wise, for injury to the person or property of the passenger

using the ticket. Duties of deceased to defendant were entirely

confined to the day between 7 a. m. and 6 p. m. At 10 p. m.,

while returning from Boston on business of his own, he was

killed in a collision due to the gross carelessness of the engineer.

To a refusal of the court to rule that plaintiff could not recover

defendant excepted.

Morton, J. It is conceded that the death of the plaintiff's

intestate was due to the gross negligence of an engineer in the

§ 133

that the free ticket is accepted on the express agreement that
the company should not be a common carrier as to him, or l iable
under any circumstances, whether negligence of agents or other
wise, for injury to the person or property of the passenger
using the ticket. Duties of deceased to defendant were entirely
confined to the day between 7 a. m. and 6 p. m. At 10 p. m.,
while returning from Boston on business of his own, he was
killed in a collision due to the gross carelessness of the engineer.
To a refusal of the court to rule that plaintiff could not recover
defendant excepted.

employ of the defendant. The defense rests on two proposi-

tions: 1. That the plaintiff's intestate was not a passenger,

but an employee ; 2. If that is not so, that the defendant is not

liable by reason of the conditions on the back of the ticket.

The statute is as follows: "If by reason of the negligence

. . . . of a corporation operating a railroad, .... or of the

unfitness or gross negligence or carelessness of its servants, ....
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while engaged in its business, the life of a passenger, or of a per-

son being in the exercise of due diligence and not a passenger,

or in the employment of such corporation, is lost, the corpora-

tion shall be punished," etc: Pub Stats., c. 112, sec. 212. We

do not think that at the time of the injury the plaintiff's in-

testate was "in the employment" of the defendant within the

meaning of the statute. The defendant was not transporting

him to or from the place of his daily labor, pursuant to the ar-

rangement which existed between them. It had no control or

authority over him. He was not traveling on any service for

it. His time was his own, and the defendant was not paying him

for it, and he could use it as he saw fit, and he was passing over

the defendant's road entirely for his own business or pleasure.

So long as he was working from day to day for the defendant,

it might be said, in a popular sense, that he was in its employ-

ment. But we do not think that is the sense in which the words

are used in the statute. Otherwise, if at any time, under any

circumstances, passing over the railroad on a highway crossing

on Sunday, for instance, on an errand to get a doctor for his

father or a friend, he was injured by the gross negligence of the

defendant's servants while engaged in its business, he would have

no right of recovery. Nothing but the plainest language would

warrant such a construction.

Was he a passenger? This question is a more difficult one,

and there is force in the argument that to hold that he was a
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MORTON, J. It is conceded that the death of the plaintiff 's
intestate was due to the gross negligence of an engineer in the
employ of the defendant. The defense rests on two proposi
tions : 1. That the pl aintiff �s intestate was not a p assenger,
but an employee ; 2. I f that is not so, that the defendant is not
liabl e by reason of the conditions on the back of the ticket.
The statute is as follows : ' ' If by reason of the negligence
. . . . of a corporation operating a railroad, . . . . or of the
unfitness or gross negligence or carel essness of its servants, . . . .
while engaged in its business, the life of a passenger, or of a per
son being in the exercise of due diligence and not a passenger,
or in the employment of such corporation, is lost, the corpora
tion shall be punished, ' ' etc : Pub Stats., c. 1 12, sec. 212. We
do not think that at the time of the injury the p laintiff 's in
testate was ' ' in the employment ' ' of the defendant within the
meaning of the statute. The defendant was not transporting
him to or from the place of his daily l abor, p ursuant to the ar
rangement which existed between them. It had no control or
authority over him. He was not traveling on any service for
it. His time was his own, and the defendant was not paying him
for it, and he could use it as he saw fit, and he was passing over
the defendant 's road entirely for his own business or pleasure.
So long as he was working from day to day· for the defendant,
it m ight be said, in a popular sense, that he was in its empl oy
m ent. But we do not think that is the sense in which the words
are used i n the statute. Otherwise, if at any time, under any
circumstances, passing over the rail road on a highway crossing
on Sunday, for instance, on an errand to get a doctor for his
father or a friend, he was injured by the gross negligence of the
defendant 's servants while engaged in its business, he would have
no right of recovery. Nothing but the plainest language would
wa rrant such a construction.
Was he a passenger ? This question is a more difficult one,
and there is force in the argument that to hold that he was a
t::: 0 '1

§ 133
§ 133 OF CARKIEKS OF PASSENGEES.

passenger would subject the defendant to a higher degree of

care toward him when traveling on its road on his own pleas-

ure than when traveling pursuant to some purpose con-

nected with his service as an employee. Nevertheless, we think

that he must be regarded as having been a passenger. It is

clear that a person may at one time be an employee when passing

over a railroad, and at another time in passing over the same

road be a passenger, though continuing all the while, in a pop-

ular sense, in the employment of the railroad company. The

ticket on which the plaintiff's intestate was riding was not a mere

gratuity. It furnished part of the consideration by which he

was induced to enter the employment of the defendant. A

ticket was given to him each month, and it contained more rides

than were necessary in traveling to and from his work. It is

expressly conceded that persons holding these tickets could use

them for their own private interest or pleasure; and we think

the result must be that the plaintiff's intestate held toward the

defendant the relation of a passenger at the time when he was

injured. The cases to which the defendant has referred us are
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distinguishable from this. Those in this state were where the

plaintiff was being transported in immediate connection with his

employment : Gillshannon v. Stony Brook R. H. Corp., 10 Cush.

228 ; Seaver v. Boston & Maine R. R. Co., 14 Gray, 466 ; Oilman

V. Eastern R. R. Corp., 10 Allen 233, 87 Am. Dec. 235; O'Brien

v. Boston & Albany R. R. Co., 138 Mass. 387, 52 Am. Rep.

279. In the cases in other states the circumstances under which

the injuries occurred were such that the plaintiff could at the

time fairly be said to be in the employ of the defendant: Rus-

sell V. Hudson River R. R. Co., 17 N. Y. 134; Vick v. N. Y. Cent,

etc. R. R. Co., 95 N. Y. 267 , 47 Am. Rep. 36 ; Abend v. Terre

Haute etc. Ry. Co., 17 Am. & Eng. R. R. Cas. 614; Interna-

tional etc. Ry. Co. v. Ryan, 82 Tex. 565, 18 S. W. R. 219;

Kansas City etc. R. R. Co. v. Phillips, 98 Ala. 159, 13 So. R. 65 ;

Parkinson Sugar Co. v. Riley, 50 Kan. 401, 31 Pac. 1090, 34

Am. St. R. 123 ; Evansville etc. R. R. Co. v. Maddux, 134 Ind.

571 , 33 N. E. R. 345 ; Manville v. Cleveland etc. R. R. Co., 11

Ohio St. 417; O'Connell v. Baltimore etc. R. R. Co., 20 Md. 212;

83 Am. Dee. 549 ; Hutchinson v. York etc. Ry. Co., 5 Ex. 343 ;

Tunney v. Midland Ry. Co., L. R. 1 Com. P. 291.

In considering the contract on the back of the ticket, the fact

that the statute is a penal one must also be borne in mind. The

word "damages" is not used in a strictly legal sense: Sackett

V. Ruder, 152 Mass. 397, 403. 25 N. E. R. 736. Damages are to be

assessed not less and not more than a certain amount, and with

reference to the degree of culpability of the corporation, its ser-
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passenger would subj ect the defendant to a higher degree of
care toward him when traveling on its road on his own p leas
ure than when traveling p ursuant to some purpose con
nected with his service as an employee. Nevertheless, we think
that he must be regarded as having been a passenger. It is
clear that a person may at one time be an employee when passing
over a railroad, and at another time in passing over the same
road be a passenger, though continuing all the while, in a pop
ular sense, in the employment of the railroad company. The
ticket on which the plainti ff 's intestate was riding was not a mere
gratuity. It furnished part of the consideration by which he
was i nduced to enter the employment of the defendant. A
ticket was given to him each month, and it contained more rides
than were necessary in traveling to and from his work. It is
expressly conceded that persons holding these tickets could use
them for their own private interest or pleasure ; and we think
the result must be that the plaintiff 's intestate held toward the
defenJant the relation of a passenger at the time when he was
inj ured. The cases to which the defendant has referred us are
distinguishable from this. Those in this state were where the
plaintiff was being transported in immediate connection with his
employment : G i llshannon v. Stony Brook R. R. Corp., 10 C ush.
228 ; Seaver v. Bo ton & Maine R. R. Co., 1 4 G ray, 466 ; Gilman
v . Eastern R. R. Corp., 10 Allen 233, 87 Am. Dec. 235 ; 0 'Brien
v. Boston & Albany R. R. Co., 138 Mass. 387 , 52 Am. Rep.
279. In the cases in other states the circumstances under which
the injuries occurred were such that the plai ntiff could at the
time fairly be said to be in the employ of the defendant : Rus
sell v. Hudson River R. R. Co., 17 N. Y. 134 ; Vick v. N. Y. Cent.
etc. R. R. Co., 95 N. Y. 267 , 47 Am. Rep. 36 ; Abend v. Terre
Haute etc. Ry. Co., 1 7 Am. & E ng. R. R. Cas. 614 ; Interna
tional etc. Ry. Co. v. Ryan, 82 Tex. 565, 18 S. W. R. 219 ;
Kansas C ity etc. R. R. Co. v. Phillips, 98 Ala. 1 59, 13 So. R. 65 ;
Parkinson Sugar Co. v. Riley, 50 Kan. 401, 31 Pac. 1090 , 34
Am. St. R. 123 ; Evansville etc. R. R. Co. v. Maddux, 134 Ind.
571 , 3·3 N. E. R. 345 ; Manville v. Cleveland etc. R. R. Co., 1 1
Ohio St. 417 ; 0 'Connell v. Baltimore etc. R. R. Co., 20 Md. 212 ;
83 Am. Dec. 549 ; H utchinson v. York etc. Ry. Co., 5 Ex. 343 ;
Tunney v. Midland Ry. Co., L. R . 1 Com. P. 291.
I n considering the contract on the back of the ticket the fact
that the statute is a penal one must also be borne in mind. The
word ' ' damages ' ' is not used in a strictly l egal sense : Sackett
v. Ruder, 1 52 Mass. 397, 403, 25 N. E. R. 736. Damages are to be
assessed not l ess and not more than a certain amount, and with
reference to the degree of culpability of the corporation, its ser-
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vants, or agents. Originally the remedy was by indictment.

Afterward it was extended to an action of tort : Stats. 1871, c.

381, sec. 49 ; Stats. 1874, c. 372, sec. 163 ; Stats. 1881, c. 199, sees.

1, 6. But only one of the remedies can be pursued by the ex-

ecutor or administrator. And whether the amount is recovered

by indictment or in an action of tort, it goes in either case to

the widow and children and next of kin, and the executor or ad-

ministrator has no interest in it. It is in substance a penalty

given to the widow and children and next of kin, instead of to

the commonwealth, and as such the intestate could not release

the defendant from liability for it: Commonwealth v. Vermont

etc. R. R. Co., 108 Mass. 7, 12 ; 11 Am. Rep. 311 ; Commonwealth

v. Boston etc. R. R. Corp., 134 Mass. 211 ;Littlejohn v. Fitchburg

R. R. Co., 148 Mass. 478, 482, 20 N. E. R. 103. Save as a matter

of convenience, the proceedings properly enough might be insti-

tuted by the widow and children or next of kin, if the statute

permitted it, as is done in certain instances under the employers'

liability act: Stats. 1887, c. 270, sec. 2. We have not found it

necessary to consider whether a release of damages for causing
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the death of a human being is or is not justified by public pol-

icy, though a statute has been enacted recently which seems to

authorize such a release by express messengers: Stats. 1894, c.

469, sec. 2. Upon that, hoM^ever, we express no opinion. The

result is that we are of opinion that the exceptions must be over-

ruled, and it is so ordered.

134. WILLIAMS V. OREGON SHORT LINE RAILROAD

CO.,

18 Utah 210; 54 Pac. R. 991; 72 Am. St. B. 777. 1898.

Action for damages for personal injuries suffered by a passen-

ger because of the negligent running of a train. Judgment for

plaintiff.

Miner, J. (Omitting matters of pleading and practice).

3. The plaintiff gave testimony tending to show that in April,

v. O R E .
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vants, o r agents. Originally the remedy was by indictment.
Afterward it was extended to an action of tort : Stats. 1871, c.
381, sec. 49 ; Stats. 1874, c. 372, sec. 163 ; Stats. 1881, c. 189, secs.
1, 6. But only one of the remedies can be pursued by the ex
ecutor or administrator. And whether the amount is recovered
by indictment or in an action of tort, it goes in either case to
the widow and children and next of kin, and the executor or ad
ministrator has no interest in it. It is i n substance a penalty
given to the widow and children and next of kin, i nstead of to
the commonwealth, and as such the intestate could not releasf'
the defendant from liability for it : Commonwealth v. Vermont
etc. R. R . Co., 108 Mass. 7, 12 ; 1 1 Am. Rep. 311 ; Commonwealth
v . Boston etc. R. R. Corp., 1 34 Mass. 2 1 1 ;Littlejohn v. F itchburg
R. R. Co., 148 Mass. 478, 482, 20 N. E. R. 103. Save as a matter
of convenience, the proceedings properly enough might be insti
tuted by the widow and children or next of kin, if the statute
permitted it, as is done in certain i nstances under the employers '
liability act : Stats. 1887, c. 270, sec. 2 . We have not found it
necessary to consider whether a release of damages for causing
the death of a human being is or is not j ustified by p ublic pol
i cy, though a statute has been enacted recently which seems to
authorize such a release by express messengers : Stats. 1894, c.
469, sec. 2. Upon that, however, we express no opinion. The
result is that we are of opinion that the exceptions must be over
ruled, and it is so ordered.

1897, he applied to Mr. Boies, defendant's train master at Poea-

tello, Idaho, for employment. Boies agreed to give him employ-

ment as brakeman if he would go to Glenn's Ferry, Idaho. ThQ

plaintiff agreed to go to Glenn's Ferry, and Boies gave him a

pass from Pocatello to that place and return. Plaintiff did not

ask for the pass. The pass had an indorsement on the back of
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WILLIAMS V. OREGON SHORT LINE RAILROAD
co.,

18 Utah 210 j 54 Pac. R. 991 j 72 A m. St. R . 777.

1898.

Action for damages for personal injuries suffered by a p assen
ger because of the negligent running of a train. Judgment for
plaintiff.
MINER, J. ( Omitting matters of pleading and practice) .
3. The plaintiff gave testimony tending to show that in April,
1 897 he applied to Mr. Boies, defendant 's train master at Poca
tello, Idaho, for employment. Boies agreed to give him employ
ment as brakeman if he would go to Glenn 's Ferry, Idaho. Th�
plaintiff agreed to go to Glenn 's F erry, and Boies gave him a
pass from Pocatello to that place and return. Plaintiff did not
ask for the pass. The pass had an i ndorsement on the back of
34
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it. Plaintiff could not say that lie read it. It was usual, when

a man was employed on a railroad and went to a particular place,

to give him a pass to such place. Plaintiff's employment wag

to begin when he was put to work, and he was to begin work

when he arrived at Glenn's Ferry and when placed at work.

His time was not going on when the accident occurred. The

understanding was that the plaintiff's time would begin when

he was actually put to work. While traveling on a free pass in

pursuance of the agreement, on defendant's railroad to the place

of employment, and when near Malad bridge in Idaho, and be-

fore reaching Glenn's Ferry, the train was wrecked, and the

plaintiff was injured.

The signature of the plaintiff on the back of the pass was

admitted. The pass was received in evidence. But the follow-

ing conditions indorsed on the back of the pass were offered in

evidence, and on objection, were refused by the court:

"This ticket is not transferable, and it is void if presented by

any other than the person named, or if any alteration, addition,

or erasure is made upon it. The person accepting and using this
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ticket, in consideration of receiving the same, voluntarily as-

sumes all risk of accidents and damages, and expressly agrees

that the Oregon Short Line Railroad Company shall not be re-

garded as a common carrier, nor as liable to him for an injury

to his person, or any loss or damage to his baggage which may

occur while using this ticket, whether caused by the negligence

of the company's agents or otherwise. Not good unless signed

in ink by the person named on the pass.

"J. A. WILLIAMS."

Among other things, the court instructed the jury as fol-

lows: "I charge you that it was the duty of the defendant to

use the utmost care and skill which prudent men are ordinarily

accustomed to use in keeping its roadbeds, rails, and switch in

proper repair, and adequate for the purpose for which they are

used; and if you believe from the evidence that such care was

not exercised upon the part of the defendant, by reason of

which the train upon which the plaintiff was riding became de-

railed, which caused his injury, then I charge you that you

should find a verdict in favor of the plaintiff."

The appellant contends that the court erred in refusing to

OF

CARRIERS

OF

PASSE TGERS.

it. Pl aintiff could not say that he read it. It was u ual , when
a man was employed on a railroad and went to a particular place,
to give him a pass to such place. Plainti ff 's employment was
to begin when he was put to work, and he was to begin work
when he arrived at G lenn 's Ferry and when placed at work.
H is time was not going on when the accident occurred. The
understanding was that the plaintiff 's time would begin when
he was actually put to work. While traveling on a free pass i n
pursuance o f the agreement, o n defendant 's railroad to the place
of employment, and when near Malad bridge in Idaho, and be
fore reaching G lenn 's Ferry, the train was wrecked, and thE
pl aintiff was injured.
The ignature of the plaintiff on the back of the pass was
admitt d. The pass was received in evidence. But the follow
ing conditions indor ed on the back of the pass were offered in
evidence, and on objection, were refused by the court :
' ' This ti cket is not transferable, and it is void if presented by
any other than the per on named, or i f any alteration, additi on,
or erasure is made upon it. The per on accepting and u ing this
ticket, in consideration of receiving the same, voluntarily as
sumes all risk of accident and damage , and expre sly agrees
that the Oregon Short Line Railroad Company shall not be re
garded as a common carrier, nor as liable to him for an inj ury
to his person, or any loss or damage to his bag age which may
occur while usi ng this ticket, wheth r cau ed by the negligence
of the company 's agents or otherwise. Not good unless signed
in i nk by the person named on the pass.
" J. A. WILLIAMS. "

admit in evidence the conditions on the back of the pass, and

in giving the jury the above instruction, requiring the greatest

care, as in case of a passenger, and claims that the plaintiff

was an employee and not a passenger, and therefore the de-

fendant only owed him the exercise of ordinary care at the
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Among other things, the court instructed the j ury as fol
lows : ' ' I charge you that it wa the duty of the defendant to
use the utmost care and ski ll which prudent men are ordinarily
accustomed to use in keeping its roadbeds, rails, and switch in
proper repair, and adequate for the purpose for which they are
used ; and if you believe from the evidence that such care was
not exercised upon the part of the defendant, by reason o f
which the train upon which the plaintiff was riding became de
railed, which caused his injury, then I charge you that you
should find a verdict in favor of the plaintiff. "
The appellant contends that the court erred in refusing to
admit in evidence the conditions on the back of the pass, and
i n giving the jury the above i nstruction, requiring the greatest.
care, as in case of a passenger, and claims that the plaintiff
was an employee and n ot a passenger, and therefore the de
fendant only ow d him the ex rc1se of ordinary care at the
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time of the injury, and that the instruction is incorrect, except

when the relationship of passenger and carrier exists.

The testimony shows that the plaintiff had agreed to enter

the employment of the defendant as a brakeman at such time

as he could reach Glenn's Ferry, Idaho. Free transportation,

with the conditions attached thereto, was given the plaintiff by

the defendant, without request, for the purpose of enabling the

plaintiff to reach the agreed place, where the employment would

commence. Plaintiff's compensation was not to commence until

he reached Glenn's Ferry, and was there given employment on

the order given by the yard master. Therefore, the relation of

employee and employer, master and servant, had not yet at-

tached at the time of the injury which occurred at Malad

bridge. The intention was to employ and be employed, and

the pass was given with that expectation. The transportation

of plaintiff to Glenn's Ferry was not a matter of charity or

gratuity on the part of the defendant. The free pass was given

by virtue of an agreement by which the mutual interests of the

parties were considered. The plaintiff desired employment at
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Glenn's Ferry. The defendant desired plaintiffs' services at

Glenn's Ferry, and agreed to transport him there free of charge,

if he would go there and enter its employment after he arrived

there. The plaintiff agreed to this arrangement. The transac-

tion was a mutual benefit to both of the parties, and the pass

did not alter it. This was a case where the defendant, as a

common carrier of passengers, could not stipulate for the ex-

emption from liability on account of the negligence of his ser-

vants. The pass was simply the evidence of a right to be trans-

ferred over the road, but not of a contract by which the plain-

tiff was to assume, all the risks, and it would not have been

valid if it had been. Under these circumstances it was not

important what the back of the pass contained. Plaintiff's ac-

ceptance of the pass under the circumstances and conditions

would not prevent a recovery. There was a valid consideration

for the pass; the plaintiff was a passenger and entitled to that

degree of care covered by the instruction. Being such, the

defendant had no right to stipulate for the immunity expressed

on the back of the pass : Railway Co. v. Stevens, 95 U. S. 655 ;

Railway Co. v. Lockwood, 17 Wall. 357; 3 Wood on Railroads,

1696 ; 2 Wood on Railroads, 1203 ; Doyle v. Fitchburg R. R. 166

Mass. 492, 44 N. E. R. 611, 55 Am. St. R. 417 ; Denver etc. Co.

V. Dwyer, 20 Colo. 132, 36 Pac. R. 1106 ; Flint etc. R. R. Co. v.

Weir, 37 Mich. Ill, 26 Am. R. 499; State v. Western etc. R. R.

Co.. fiR Md. 433; Gillenwater v. Madison etc. Ry. Co., 5 Ind.

J39, 61 Am. D. lOi.
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time of the injury, and that the instruction is incorrect, e xcept
when the relationship of passenger and carrier exists.
The testimony shows that the plaintiff had agreed to enter
the employment of the defendant as a br,akeman at such time
as he could reach Glenn 's Ferry, Idaho. Free transportation,
with the conditions attached thereto, was given the plaintiff by
the defendant, without request, for the p urpose of enabling the
plaintiff to reach the agreed place, where the employment would
commence. Plaintiff 's compensation was not to commence until
he reached Glenn 's Ferry, and was there given employment on
the order given by the yard master. Therefore, the relation of
employee and employer, master and servant, had not yet at
tached at the time of the inj ury which occurred at Malad
bridge. The intention was to employ and be employed, and
the pass was given with that expectation. The transportation
of plaintiff to Glenn 's Ferry was not a matter of charity or
gratuity on the part of the defendant. The free pass was given
by virtue of an agreement by which the mutual interests of the
parties were considered. The plaintiff desired employment at
Glenn 's Ferry. The defendant desired plaintiffs ' services at
Glenn 's Ferry, and agreed to transport him there free of charge,
i f he would go there and enter its employment after he arrived
there. The plaintiff agreed to this arrangement. The transac
tion was a mutual benefit to both of the parties, and the pass
did not alter it. This was a case where the defendant, as a
common carrier of passengers, could not stipulate for the ex
emption from liabiUty on account of the negli ence of his ser
vants. The pass was simply the evidence of a right to be trans
ferred over the road, but not of a contract by which the plain
tiff was to assume. all the risks, and it would not have been
valid if it had been. Under these circumstances it was not
important what the back of the p ass contained. Plaintiff 's ac
ceptance of the pass under the circumstances and conditions
would not prevent a recovery. There was a val id consideration
for the pass · the plaintiff was a pa senger and entitled to that
degree of care covered by the i nstruction. Being such, the
defendant had no right to stipulate for the immunity expressed
on the back of the pass : Railway Co. v. Stevens, 95 U. S. 655 ;
Railway Co. v. Lockwood, 1 7 Wall. 357 ; 3 Wood on Railroads,
1696 ; 2 Wood on Railroads, 1203 ; D oyle v. Fitchburg R. R. 166
Mass. 492, 44 N. E . R. 611, 55 Am. St. R. 417 ; Denver etc. Co.
v. Dwyer, 20 Colo. 132, 36 Pac. R. 1106 ; Flint etc. R. R. Co. v.
Weir, 37 Mich. 1 1 1 , 26 Am. R. 499 ; State v. Western etc. R. R.
Co
6 � "Mel. 43R ; Gillenwater v. Madison etc. Ry. Co., 5 Ind.
J39, 61 Am. D. lOi.
__
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It is argued that even if the ticket was a free pass gratui-

tously possessed with the conditions printed thereon, still the

defendant could not escape liability for its negligence. We be-

lieve the plaintiff is correct in this contention. It is held to be

the general rule in most of the states that in the case of a per-

son riding on a free pass the carrier is under the same obliga-

tions, as to care and vigilance, as he is to a passenger for hire;

and as to a passenger to whom a pass is given, based upon any

consideration, he cannot absolve himself from liability for in-

juries resulting from gross negligence, by any notice to that

effect printed upon the pass, as such conditions are held to be

against public policy and void; 2 Wood on Railroads, 1208; 3

Wood on Railroads, 1696; Rose v. Des Moines etc. Ry. Co., 39

Iowa, 246 ; Railway Co. v. Wynn, 88 Tenn. 330 ; Annas v. Mil-

waukee etc. R. R. Co., 67 Wis. 46, 30 N. W. R. 282, 58 Am. R.

848 ; Railway Co. v. Lockwood, 17 Wall. 357 ; Gulf etc. Ry. Co. v.

McGown, 65 Tex. 640; Shearman and Redfield on Negligence,

sec. 492 ; State v. Western etc. R. R. Co., 63 Md. 433 ; Gillenwater

V. Madison etc. Ry. Co., 5 Ind. 339, 61 Am. D. 101; O'Donnell
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V. Allegheny Ry. Co., 50 Pa. St. 490; Hutchinson on Carriers,

sec. 566.

In Saunders v. Southern Pacific R. R. Co., 13 Utah 284, 44

Pac. R. 932, this court held, with reference to a drover's pass,

where like conditions were attached, that the holder of a pass

was a passenger, and entitled to protection as a passenger on such

train, regardless of any clause in the contract exempting the

carrier from liability from negligence of its servants, because

such clause is against the policy of the law and therefore void.

That when the passenger was received the company was liable

for any injury which might befall him through the negligence

of its servants, the same as though he actually paid his fare before

entering the cars, and as to him the company was bound to the

exercise of the same care: Hutchinson on Carriers, sec. 550b;

Railroad Co. v. Lockwood, 17 Wall. 357.

Speaking of the duties of common carriers, in Railroad Co.

V. Lockwood, 17 Wall. 357, the court said: (For this quotation

see ante p. .)

From a review of the great weight of authority in this coun-

try, the general rule, with reference to the liability of common

carriers is held to be: 1. "That a common carrier cannot stipu-

late for exemption from responsibility, when such exemption is

not just and reasonable in the eye of the law"; 2. ''That it is

not just and reasonable in the eye of the law for the common

carrier to stipulate for exemption from responsibility for the

negligence of the master or his servants"; 3. "That these rules
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It is argued that even if the ticket was a free pass gratui
tou. 1y posses ed with the conditions pri nted thereon, still the
defendant could not escape liability for its negligence. We be
lieve the plaintiff is correct in this contention. It is held to be
the general rule in most of the states that in the case of a per
son riding on a free pass the carrier is under the same obl i ga
tions, as to care and vigilance, as he is to a passenger for hire ;
and as to a p assenger to whom a p ass is given, based upon any
consideration, he cannot absolve himself from liability for in
juries resulting from gross negligence, by any notice to that
e ffect printed upon the pass, as such conditi ons are hel d to be
against publ i c policy and void ; 2 Wood on Rail roads, 1208 ; 3
Wood on Rail roads, 1 696 ; Rose v. Des Moines etc. Ry. Co., 39
Iowa, 246 ; Rai lway Co. v. Wynn, 88 Tenn. 330 ; .Annas v. Mil
waukee etc. R. R. Co., 67 Wis. 46, 30 N. W. R. 282, 58 .Am. R.
848 ; Railway Co. v. Lockwood, 17 Wal l . 357 ; Gulf etc. Ry. Co. v.
l\IIcGown, 65 Tex. 640 ; Shearman and Redfield on Negligence,
sec. 492 ; State v. Western etc. R. R. Co., 63 Md. 433 ; Gillenwater
v. Madison etc. Ry. Co., 5 Ind. 339, 61 .Am. D. 101 ; O 'Donnell
v . .A llegheny Ry. Co., 50 Pa. St. 490 ; Hutchinson on Carriers,
sec. 566.
In Saunders v. Southern Pacific R. R. Co., 13 Utah 284, 44
Pac. R. 932, this court held, with reference to a drover 's pass,
where l ike conditions were attached, that the holder of a p ass
was a p assenger, and entitled to protection as a passenger on such
train, regardless of any cl au e in the contract exempting the
carrier from l iability from negligence of its servants, because
snch cl ause is against the policy of the law and therefore void.
That when the passenger was received the company was l i able
for any injury whi ch might befall him through the negligence
of its servants, the same as though he actually paid his fare before
entering the cars, and as to him the company was bound to the
exercise of the same care : Hutchinson on Carriers, sec. 550b ;
Railroad Co. v. Lockwood, 1 7 Wall. 357.
Speaking of the duties of common carriers, in Railroad Co.
v. Lockwood, 17 Wall . 357, the court said : ( For this quotation
see ante p.
.)
From a review of the great weight of authority i n this coun
try, the general rule, with reference to the liabil ity of common
carri rs i s held to be : 1 . ' ' That a common carrier cannot stipu
late for exemption from responsibility, when such exemption is
n ot ju. t and reasonable in the eye of the law " ; 2. " That it i s
not just and reasonable i n the eye o f the law for the common
carrier to stipulate for exemption from r sponsibility for the
negligence of the master or his servants ' ' ; 3. ' ' That these rules
--
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apply both to carriers of goods and carriers of passengers, and

with special force to the latter"; 4. "That where a person

agrees with a carrier to enter in its employment at a certain

place in the future, and in consideration of the mutual inter-

ests of both a free pass is given to the place of employment with

conditions on the back rendering the carrier nonliable for in-

juries caused by its negligence, or that of its agents, and in

traveling on the defendant's road to the place of employment

the person is injured by the negligence of the carrier's agents,

such person must be regarded as a passenger for hire and not

an employee, and the carrier is liable for damages caused the

passenger by its negligence." The conditions printed on the

back of the pass were properly rejected. The instructions were

not subject to the objection made.

We find no reversible error in the record. The judgment of

the district court is affirmed, with costs.

Zane, C. J., and Bartch, J., concur.
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16 Howard (U. S.) 469. 1853.

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

Mr. Justice Curtis delivered the opinion of the court.

This is an appeal from a decree of the District Court of the

United States for the Northern District of California, sitting in

v.

KING.

§§ 134, 135

apply both to carriers of goods and carriers of passengers, and
with special force to the latter " ; 4. " That where a person
agrees with a carrier to enter i n its employment at a certain
pl ace in the future, and in consideration of the mutual i.nter
ests of both a free pass is given to the place of P,mployment with
conditions on the back rendering the carrier nonliable for in
j uries caused by its negligence, or that of its agents, and in
traveling on the defendant 's road to the place of employment
the person is injured by the negligence of the carrier 's agents,
such person must be regarded as a passenger for hire and not
an employee, and the carrier is liable for damages caused the
passenger by its negligence. ' ' The conditions printed on the
back of the pass were properly rejected. The instructions were
not subject to the objection made.
We find no reversible error in the record. The judgment of
the d istrict court is affirmed, with costs.
Zane, C. J., and Bartch, J., concur.

admiralty. The libel alleges that the appellee was a passenger

on board the steamer on a voyage from Sacramento to San Fran-

cisco, in June, 1851, and that, while navigating within the ebb

and flow of the tide, a boiler flue was exploded through negli-

gence, and the appellee grievously scalded by the steam and hot

water.
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The answer admits that an explosion occurred at the time and

place alleged in the libel, and that the appellee was on board and

was injured thereby, but denies that he was a passenger for hire,

16 Howard ( U. S.) 469.

1853.

or that the explosion was the consequence of negligence.

The evidence shows that it is customary for the masters of

steamboats to permit persons whose usual employment is on

board of such boats, to go from place to place free of charge ; that

the appellee had formerly been employed as a waiter on board

this boat ; and just before she sailed from Sacramento he applied

to the master for a free passage to San Francisco, which was

granted to him, and he came on board.

It has been urged that the master had no power to impose
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Mr. Justice C URTIS delivered the opinion of the court.

This is an appeal from a decree of the D istrict Court of the
United States for the Northern Di trict of California, sitting in
admiralty. The libel all eges that the appellee was a passenger
on board the steamer on a voyage from S acramento to San Fran
cisco, in June, 1851, and that, while navigating within tlie ebb
and flow of the tide, a boiler flue was exploded through negli
gence, and the appellee grievously scalded by the steam and hot
water.
The answer admits that an explosion occurred at the time and
p lace alleged in the l ibel, and that the appellee was on board and
was injured thereby, but denies that he was a passenger for hire,
or that the explosion was the consequence of negligence.
The evidence shows that it is customary for the masters of
steamboats to permit persons whose usual employment is on
board of such boats to go from place to p lace free of charge ; that
the appel lee had formerly been employed as a waiter on board
this boat ; and just before she sailed from Sacramento he applied
to the master for a free p as age to San Francisco, which was
granted to him, and he came on board.
It has been urged that the master had no power to impose
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any obligation on the steamboat by receiving a passenger without

compensation.

But it cannot be necessary that the compensation should be

in money, or that it should accrue directly to the owners of the

boat. If the master acted under an authority usually exercised

by masters of steamboats, if such exercise of authority must be

presumed to be known to and acquiesced in by the owners, and

the practice is, even indirectly, beneficial to them, it must be

considered to have been a lawful exercise of an authority incident

to his command.

It is proved that the custom thus to receive steamboat men is

general. The owners must therefore be taken to have known

it, and to have acquiesced in it, inasmuch as they did not forbid

the master to conform to it. And the fair presumption is, that

the custom is one beneficial to themselves. Any privilege gener-

ally accorded to persons in a particular employment, tends to

render that employment more desirable, and of course to enable

the employer more easily and cheaply to obtain men to supply

his wants.
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It is true the master of a steamboat, like other agents, has

not an unlimited authority. He is the agent of the owner to do

only what is usually done in the particular employment in which

he is engaged. Such is the general result of the authorities.

Smith on Mer. Law. 559 ; Grant v. Norway, 10 Com. B. 688,

2 Eng. L. and Eq. 337; Pope v. Nickerson, 3 Story, 475; Citi-

zens' Bank v. Nantucket Steamboat Co., 2 Story, 32. But dif-

ferent employments may and do have different usages, and con-

sequently confer on the master different powers. And when, as

in this case, a usage appears to be general, not unreasonable in

itself, and indirectly beneficial to the owner, we are of opinion

the master has power to act under it and bind the owner.

The appellee must be deemed to have been lawfully on board

under this general custom.

Wliether precisely the same obligations in all respects on the

part of the master and owners and their boat, existed in his case,

as in that of an ordinary passenger paying fare, we do not find

it necessary to determine. In the Philadelphia and Reading Rail-

road Company v. Derby, 14 How. 486, which was a case of

gratuitous carriage of a passenger on a railroad, this court said :

"When carriers undertake to convey persons by the powerful

but dangerous agency of steam, public policy and safety require

that they should be held to the greatest possible care and dili-

gence. And whether the consideration for such transportation

be pecuniary or otherwise, the personal safety of passengers

should not be left to the sport of chance or the negligence of
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any obl igation on the steamboat by receiving a passenger without
com pens a ti on.
But it cannot be necessary that the compensati on should be
in money, or that it should accrue directly to the owners of the
boat. If the ma ter acted under an authority usually exercised
by masters of steamboats if such exercise of authority must be
p resumed to be known to and acquiesced in by the owners, and
the practice i , even indirectly, beneficial to them, it must be
considered to have been a lawful exercise of an authority incident
to his command.
It is proved that the custom thus to receive steamboat men is
general. The owners must therefore be taken to have known
it, and to have acquie ced in it, inasmuch as they did not forbi d
the master t o conform t o it. And the fair presumption is, that
the custom is one beneficial to themselves. Any privi lege gener
a l ly accorded to persons in a particular employment, tends to
render that employment more de irable, and of course to enable
the employer m ore easily and cheaply to obtain men to supply
his wants.
It is true the master of a steamboat, l ike other agents, has
not an unlimited authority. He is the agent of the owner to do
only what is usuall y done in the p articular employment in which
he is engaged. Such i the general result of the authorities.
Smith on Mer. Law. 559 ; G rant v. Norway, 10 Com. B. 688,
2 Eng. L. and Eq. 337 ; Pope v. Nickerson, 3 Story, 475 ; C iti
zens ' Bank v. Nantucket Steamboat Co., 2 Story, 32. But dif
ferent employments may and do have differ nt usages, and con
sequently confer on the master different powers. And when, as
in this case, a usage appears to be general , not unreasonable in
itself, and indi rectly beneficial to the owner, we are of opinion
the master has power to act under it and bind the owner.
The appellee mu t be deemed to have been lawfully on board
under this general custom.
Whether precisely the same obligati ons in all respects on the
part of the master and owners and their boat, existed in his case,
a in that of an ordinary passenger paying fare, we do not find
it necessary to determine. In the Philadelphia and Reading Rail
road Company v. Derby, 14 How. 4 6, which was a case of
gratuitous carriage of a passenger on a railroad, this court said :
" When carriers undertake to convey per ons by the powerful
but dangerous agency of steam, public policy and safety require
that they should be held to the greatest po sible care and dili
gence. And whether the consideration for such transportation
be pe uni ary or otherwise, the personal safety of passengers
should not be left to the sport of chance or the negl i gence of
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careless agents. Any negligence, in such cases, may well deserve

the epithet of gross."

We desire to be understood to reaffirm that doctrine, as rest-

ing, not only on public policy, but on sound principles of law.

The theory that there are three degrees of negligence, described

by the terms slight, ordinary, and gross, has been introduced

into the common law from some of the commentators on the

Roman law. It may be doubted if these terms can be usefully

applied in practice. Their meaning is not fixed, or capable of

being so. One degree, thus described, not only may be con-

founded with another, but it is quite impracticable exactly to dis-

tinguish them. Their signification necessarily varies according

to circumstances, to whose influence the courts have been forced

to yield, until there are so many real exceptions that the rules

themselves can scarcely be said to have a general operation. In

Storer v. Gowen, 18 Maine 177, the Supreme Court of Maine

say: "How much care will, in a given case, relieve a party from

the imputation of gross negligence, or what oanission will amount

to the charge, is necessarily a question of fact, depending on a
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great variety of circumstances which the law cannot exactly de-

fine." Mr. Justice Story (Bailments, § 11), says: "Indeed, what

is common or ordinary diligence is more a matter of fact than

of law." If the law furnishes no definition of the terms gross

negligence or ordinary negligence, wdiich can be applied in prac-

tice, but leaves it to the jury to determine in each case, what the

duty was, and what omissions amount to a breach of it, it would

seem that imperfect and confessedly unsuccessful attempts to de-

fine that duty, had better be abandoned.

Recently the judges of several courts have expressed their dis-

approbation of these attempts to fix the degrees of diligence by

legal definitions, and have complained of the impracticability of

applying them. Wilson v. Brett, 11 Meeson & Wels. 113 ; Wylde

V. Pickford, 8 lb. 443, 461, 462 ; Hinton v. Dibbin, 2 Q. B. 646,

651. It must be confessed that the difficulty in defining gross

negligence, which is apparent in perusing such cases as Tracy

et al. V. Wood, 3 Mason, 132, and Foster v. The Essex Bank, 17

Mass. 479, 9 Am. D. 168, would alone be sufficient to justify

these complaints. It may be added that some of the ablest com-

mentators on the Roman law, and on the civil code of France,

have wholly repudiated this theory of three degrees of diligence,

as unfounded in principles of natural justice, useless in practice,

and presenting inextricable embarrassments and difficulties. See

Toullier's Droit Civil, 6th vol. p. 239, &c.; 11th vol. p. 203, &c.

Makeldey, Man. Du Droit Romain, 191, &c.

But whether this term, gross negligence, be used or not, this
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carel ess agents. Any negligence, in such cas , may well deserve
the epithet of gross. ' '
We desire to be understood to reaffirm that doctrine as rest
ing, not only on public policy, but on sound principles of law.
The theory that there are three degrees of n gl igence, described
by the terms slight, ordinary, and gross, has been introduced
into the common law from some of the commentators on the
Roman law. It may be doubted if these terms can be usefully
applied in practice. Their meaning i not fixed, or capable of
being so. One degree, thus described, not only may be con
founded with another, but it is quite impracticable exactly to dis
tinguish them. Their signification necessarily varies according
to circumstances, to whose influence the courts have been forced
to yield, until there are so many real exceptions that the rules
themselves can scarcely be said to have a general operation. In
Storer v. Gowen, 18 Maine 177, the Supreme Court of Maine
say : ' ' How much care will, in a given case, relieve a party from
the imputation of gross negligence, or what omission will amount
to the charge, is necessarily a question of fact, depending on a
gr at variety of circumstances which the law cannot exactly de
fine. " Mr. Justice Story ( Bail ments, § 1 1 ) , says : " Indeed, wbat
i s common or ordinary diligence is more a ma tt e r of fact than
of law. ' ' I f the law furnishes no definition of tha te rm s gross
negligence or ordinary negligence, which can be applied i11 prac
tice, but l eaves it to the jury to determine in each case, what the
duty was, and what omissions amount to a breach of it, it would
seem that imperfect and confessedly unsuccessful attempts to de
fine that duty, had better be abandoned.
Recently the judges of several courts have expressed their dis
approbation of these attempts to fix the degrees of diligence by
1 ga l definitions, and have complained of the impracticability of
applying them. Wilson v. Brett, 11 Meeson & Wels. 1 1 3 ; Wylde
v. Pickford, 8 lb. 443, 461 , 462 ; Hinton v. Dibbin, 2 Q. B. 646,
651 . It must be confessed that the difficulty in defining gross
negligence, which is apparent in perusing such cases as Tracy
et al. v. Wood, 3 1ason, 1 32, and Foster v. The Essex Bank, 17
Mass. 479, 9 Am. D. 1 68, would alone be sufficient to ju tify
these complaints. It may be added that some of the ablest com
mentators on the Roman law, and on the civil code of France,
have wholly repudiated this theory of three degre s of diligence,
as unfounded in principles of natural justice, useless in practice,
and pre enting inextricable embarrassments and difficulties. See
Toullier 's Droit C ivil, 6th vol. p. 239, &c. ; 1 1th vol. p. 203, &c.
Makeldey, Man. Du Droit Romain, 191, &c.
But whether this term, gross negligence1 be used or not, this
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particular case is one of gross negligence, according to the tests

which have been applied to such a case.

In the first place, it is settled, that "the bailee must proportion

his care to the injury or loss which is likely to be sustained by any

improvidence on his part. ' ' Story on Bailments, § 15.

It is also settled that if the occupation or employment be one

requiring skill, the failure to exert that needful skill, either be-

cause it is not possessed, or from inattention, is gross negligence.

Thus Heath, J., in Shields v, Blackburne, 1 H. Bl. 161, says : "If

a man applies to a surgeon to attend him in a disorder for a re-

ward, and the surgeon treats him improperly, there is gross

negligence, and the surgeon is liable to an action; the surgeon

would also be liable for such negligence if he undertook gratis to

attend a sick person, because his situation implies skill in surg-

ery. ' ' And Lord Loughborough declares that an omission to use

skill is gross negligence. ]\Ir. Justice Story, although he contro-

verts the doctrine of Pothier, that any negligence renders a gra-

tuitous bailee responsible for the loss occasioned by his fault, and

also the distinction made by Sir William Jones, between an un-
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dertaking to carry and an undertaking to do work, yet admits

that the responsibility exists when there is a want of due skill, or

an omission to exercise it. And the same may be said of Mr. Jus-

tice Porter, in Percy v. Millaudon, 8 Martin (N. S.) 75. This

qualification of the rule is also recognized in Stanton v. Bell, 2

Hawks (N. C.) 145, 11 Am. D. 744.

That the proper management of the boilers and machinery of

a steamboat requires skill, must be admitted. Indeed, by the act

of Congress of August 30, 1852, great and unusual precautions

are taken to exclude from this employment all persons who do

not possess it. That an omission to exercise this skill vigilantly

and faithfully, endangers, to a frightful extent, the lives and

limbs of great numbers of human beings, the awful destruction

of life in our country by explosions of steam boilers but too pain-

fully proves. "We do not hesitate, therefore, to declare that negli-

gence in the care or management of such boilers, for which skill

is necessary, the probable consequence of which negligence is

injury and loss of the most disastrous kind, is to be deemed culpa-

ble negligence, rendering the owners and the boat liable for

damages, even in case of the gratuitous carriage of a passenger.

Indeed, as to explosion of boilers and flues, or other dangerous

escape of steam on board steamboats, Congress has, in clear terms,

excluded all such cases from the operation of a rule requiring

gross negligence to be proved to lay the foundation of an action

for damages to person or property.

The thirteenth section of the act of July 7, 1838 (5 Stat, at
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p articular case is one of gross negligence, according to the tests
which have been applied to such a case.
In the first place, it is settled, that ' ' the bailee must proportion
his care to the injury or loss which is l ikely to be sustained by any
improvidence on his part. ' ' Story on Bailments, § 15.
It is also settled that i f the occupation or employment be one
requiring skill, the failure to exert that needful skill, either be
cause it is not possessed, or from inattention, is gross negligence.
T hus Heath, J., in Shields v .. Blackburne, 1 H. Bl. 161, says : ' ' If
a man applies to a surgeon to attend him in a disorder for a re
ward, and the surgeon treats him improperly, there is gross
neghgence, and the surgeon is l iable to an action ; the surgeon
would also be liable for such negligence if he undertook gratis to
attend a sick person, because his situation implies skill in surg
ery. ' ' And Lord Loughborough declares that an omission to use
skill is gross negligence. l\fr. Justice Story, although he contro
VQrts the doctrine of Pothier, that any negligence renders a gra
tuitous bailee responsible for the lo s occasioned by his fault, and
also the distinction made by Sir William Jones, between an un
dertaking to carry and an undertaking to do work, yet admits
that the responsibility exists when there is a want of due skill, or
a:c. omission to exercise it. And the same may be said of Mr. Jus
tice Porter, in Percy v. Millaudon, 8 1:artin ( N. S . ) 75. This
qualification of the rul e is also recognized in Stanton v. Bell, 2
Hawks ( N. C . ) 145, 1 1 Am. D. 744.
That the proper management of the boilers and machinery of
a steamboat requires skill , must be admitted. Indeed, by the act
of Congress of August 30 1852, great and unusual precautions
are taken to exclude from this employment all person who do
not possess it. That an omission to exercise this skil l vigilantly
and faithfully, endangers, to a frightful extent, the l ives and
l imbs of great numbers of human beings, the awful destruction
of life in our country by expl osions of steam boilers but too pain
ful ly proves. We do not hesitate, therefore, to declare that negl i
gence i n the care or management of such boilers, for which ski l l
is nece sary, the probable consequence o f which ne ligence is
injury and loss of the most disastrous kind, is to be deemed culpa
ble negligence, rendering the owners and the boat l iable for
damages, even in case of the gratuitous carriage of a passenger.
I ndeed, as to exp losion of boilers and flues or other dangerous
escape of steam on board steamboat , Con gress h as, in cl ar terms,
excluded all such cases from the operation of a rul e requiring
gross negligence to be p roved to l ay the foundation of an a�tion
for damages to person or property.
The thirteenth section of the act of July 7, 1838 ( 5 Stat. at
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Large, 306), provides: "That in all suits and actions against

proprietors of steamboats for injury arising to persons or prop-

erty from the bursting of the boiler of any steamboat, or the col-

lapse of a flue, or other dangerous escape of steam, the fact of

such bursting, collapse or injurious escape of steam shall be taken

as full prima facie evidence sufficient to charge the defendant, or

those in his employment, with negligence, until he shall show

that no negligence has been committed by him or those in his

employment. ' '

This case falls within this section; and it is therefore incum-

bent on the claimants to prove that no negligence has been com-

mitted by those in their employment.

Have they proved this ? It appears that the disaster happened

a short distance above Benicia; that another steamer called the

Wilson G. Hunt, was then about a quarter of a mile astern of

the New World, and that the boat first arriving at Benicia got

from twenty-five to fifty passengers. The pilot of the Hunt says

he hardly knows whether the boats were racing, but both were

doing their best, and this is confirmed by the assistant pilot, who
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says the boats were always supposed to come down as fast as pos-

sible ; the first boat at Benicia gets from twenty-five to fifty pas-

sengers. And he adds that at a particular place called "the

slough" the Hunt attempted to pass the New World. Fay, a pas-

senger on board the New World swears, that on two occasions,

before reaching "the slough" the Hunt attempted to pass the

New World and failed; that to his knowledge these boats had

been in the habit of contending for the mastery, and on this occa-

sion both were doing their best. The fact that the Hunt at-

tempted to pass the New World in "the slough" is denied by

two of the respondents' witnesses, but they do not meet the tes-

timony of Fay, as to the two previous attempts. Haskell, another

passenger, says, "about ten minutes before the explosion I was

standing looking at the engine, we saw the engineer was evi-

dently excited, by his running to a little window to look out

at the boat behind. He repeated this ten or fifteen times in a very

short time." The master, clerk, engineer, assistant engineer,

pilot, one fireman, and the steward of the New World, were ex-

amined on behalf of the claimants. No one of them, save the

pilot, denies the fact that the boats were racing. With the excep-

tion of the pilot and the engineer, they are wholly silent on the

subject. The pilot says they were not racing. The engineer says :

"We have had some little strife between us and the Hunt as to

who should get to Benicia first. There was an agreement made

that we should go first. I think it was a trip or two before. " Con-

sidering that the master says nothing of any such agreement,
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Large, 306 ) , p rovides : " That in all suits and actions against
proprietors of steamboats for injury arising to per. on or prop
erty from the bursting of the boiler of any steamboat, or the col
lapse of a flue, or other dangerous escape of steam, the fact of
such bursting, collapse or injurious escape of steam shall be taken
as full prima facie evidence sufficient to charge the defendant or
those in his employment, with negligence, until he shall show
that no negligence has been committed by him or those in his
employment. ' '
This case fall s within this section ; and it is therefore incum
bent on the c laimants to prove that no negligence h as been com
mitted by those in their employment.
Have they proved this � It appears that the disaster happened
a short distance above Benici a ; that another steamer called the
Wilson G. Hunt, was then about a quarter of a mile astern of
the New World, and that the boat :first arriving at Benicia got
from twenty-five to :fifty passengers. The pilot of the Hunt says
he hardly knows whether the boats were racing, b ut both were
doing their best, and this is confirmed by the assistant pilot, . who
says the boats were always supposed to come down as fast as pos
sible ; the :first b at at Benicia gets from twenty-five to fifty pas
sengers. And he ·adds that at a particular p lace called ' ' the
slough " the Hunt attempted to p ass the New World. Fay, a pas
senger on board the New World swear , that on two occasions,
before reaching " the slough " the Hunt attempted to pass the
New World and fai led ; that to his knowledge these boats had
been in the habit of contending for the mastery, and on this occa
sion both were doing their best. The fact that the H unt at
tempted to pass the New World i n " the s lough " i s denied by
two of the respondents ' witnesses, but they do not meet the tes
timony of Fay, as to the two previous attempts. H askell, another
passenger, says, ' ' about ten minutes before the explosion I was
standing looking at the engine, we saw the engineer was evi
dently excited, by his running to a l ittle window to look out
at the boat behind. He repeated this ten or fifteen times in a verY,:
short time. ' ' The master, clerk, engineer, assistant engineer,
pilot, one fireman, and the steward of the New World, were e x
amined on behalf of the claimants. No one of them, save the
pilot, denies the fact that the boats were racing. With the excep
tion of the pilot and the engineer, they are wholly silent on the
subject. Th e pilot says they were not racing. The engineer says :
" We have had some little strife between us and the Hunt as to
who should get to Benicia :fir t. There was an agreement made
that we should go :fir t. I think it was a trip or two before. ' ' Con
sidering that the master says nothing of any such agreement,
537

§ § 135, 136
§§ 135, 136 OF CAEEIERS OF PASSENGEES.

that it does not appear to have been known to any other person

on board either boat, that this witness and the pilot were both

directly connected with and responsible for the negligence

charged, and that the fact of racing is substantially sworn to by

two passengers on board the New World, and by the pilot and

assistant pilot of the Hunt, and is not denied by the master of

the New World, we cannot avoid the conclusion that the fact is

proved. And certainly it greatly increases the burden which

the act of Congress has thrown on the claimants. It is possible

that those managing a steamboat engaged in a race may use all

that care and adopt all those precautions which the dangerous

power they employ renders necessary to safety. But it is highly

improbable. The excitement engendered by strife for victory is

not a fit temper of mind for men on whose judgment, vigilance,

coolness and skill the lives of passengers depend. And when a

disastrous explosion has occurred in such a strife, this court can-

not treat the evidence of those engaged in it, and prima facie

responsible for its consequences, as sufficient to disprove their

own negligence, which the law presumes.
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We consider the testimony of the assistant engineer and fire-

man, who are the only witnesses who speak to the quantity of

steam carried, as wholly unsatisfactory. They say the boiler was

allowed by the inspector to carry forty pounds to the inch, and

that when the explosion occurred, they were carrying but twenty-

three pounds. The principal engineer says he does not re-

member how much steam they had on. The master is silent on

the subject and says nothing as to the speed of the boat. The

clear weight of the evidence is that the boat was, to use the lan-

guage of some of the witnesses, doing its best. We are not con-

vinced that she was carrying only twenty-three pounds, little

more than half her allowance.

This is the only evidence by which the claimants have endeav-

ored to encounter the presumption of negligence. In our opinion

it does not disprove it ; and consequently the claimants are liable

to damages, and the decree of the District Court must be af-

firmed.

136. PHILADELPHIA & READING RAILROAD CO. V.

DERBY,

14 Howard (U. S.) 468. 1852.

Mr. Justice Grier delivered the opinion of the court

This action was brought by Derby, the plaintiff below, to re-

cover damages for an injury suffered on the railroad of the
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that it does not appear to have been known to any other person
on board either boat, that this witness and the pilot were both
directly connected with and responsible for the negligence
charged, and that the fact of racing is substantially sworn to by
two passengers on board the New World, and by the pilot and
assistant pilot of the Hunt, and is not denied by the master of
the New World, we cannot avoid the conclusion that the fact is
proved . And certainly it greatly increases the burden which
the act of Congress has thrown on the claimants. It is possible
that those managing a steamboat engaged in a race may use all
that care and adopt a l l those p recautions which the dangerous
power they employ renders necessary to safety. But it is highly
improbable. The excitement engendered by strife for victory is
n ot a fit temper of mind for men on whose judgment, vigilance,
coolness and skil l the l ives of passengers depend. And when a
d isastrous explosion has occurred in such a strife, this court can
not treat the evidence of those engaged in it, and prima facie
responsible for its consequences, as sufficient to disprove their
own negligence, which the law presumes.
We consider the testimony of the assistant engineer and fire
man, who are the only witnesses who speak to the quantity of
steam carried, as whol ly un ati factory. They say the boiler was
a l l owed by the inspector to carry forty pounds to the inch, and
that when the explosion occurred, they were carrying but twenty
three pounds. The principal engineer says he does not re
member how much steam they had on. The master is silent on
the subject and says nothing as to the speed of the boat. The
clear weight of the evidence is that the boat was, to use the lan
guage of some of the witnesses, doing its best. We are not con
vinced that she was carryi ng only twenty-three pounds, l ittle
more than hal f her allowance.
This is the only evidence by which the claimants have endeav
ored to encounter the presumption of negligence. In our opinion
it does not disprove it ; and consequently the claimants are liable
to damages, and the decree of the District Court must be af
firmed.
136. PHILADELPH IA & READING RAILROAD C O.
D ERBY,
14 Howard (U. S.) 468.

V.

1852.

Justice G RIER delivered the opinion of the court
This action was brought by Derby, the pl aintiff belGw, to re
cover damages for an injury suffered on the rail road of the
Mr.
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plaintiffs in error. The peculiar facts of the case, involving the

questions of law presented for our consideration, are these:

The plaintiff below was himself the president of another rail-

road company, and a stockholder in this. He was on the road of

defendants by invitation of the president of the company, not in

the usual passenger cars, but in a small locomotive car used for

the convenience of the officers of the company, and paid no fare

for his transportation. The injury to his person was caused by

coming into collision with a locomotive tender, in the charge of

an agent or servant of the company, which was on the same track,

and moving in an opposite direction. Another agent of the com-

pany, in the exercise of proper care and caution, had given orders

to keep the track clear. The driver of the colliding engine acted

in disobedience and disregard of these orders, and thus caused

the collision.

The instructions given by the court below, at the instance of

plaintiff, as well as those reqliested by the defendant, and refused

by the court, taken together, involve but two distinct points,

which have been the subject of exception here, and are in sub-
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stance as follows :

1. The court instructed the jury, that if the plaintiff was law-

fully on the road at the time of the collision, and the collision and

consequent injury to him were caused by the gross negligence of

one of the servants of the defendants, then and there employed

on the road, he is entitled to recover, notwithstanding the cir-

cumstances given in evidence, and relied upon by defendant's

counsel as forming a defence to the action, to wit : that the plain-

tiff was a stockholder in the company, riding by invitation of the

president — paying no fare, and not in the usual passenger cars,

&e.

2. That the fact that the engineer having the control of the

colliding locomotive, was forbidden to run on that track at the

time, and had acted in disobedience of such orders, was not a

defence to the action.

1st. In support of the objections to the first instruction, it is

alleged, "that no cause of action can arise to any person by

reason of the occurrence of an unintentional injury, while he is

receiving or partaking of any of those acts of kindness which

spring from mere social relations ; and that as there was no con-

tract between the parties, express or implied, the law would raise

no duty as between them, for the neglect of which an action can

be sustained."

In support of these positions, the cases between innkeeper and

guest have been cited, such as I Rolle's Abr. 3, where it is said,

"If a host invite one to supper, and the night being far spent, he
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plaintiffs in rror. The peculiar facts of the cas , involving the
questions of law pre ented for our con i deration, are these :
The plaintiff below was him el f the pre id nt of another rail
road company, and a stockholder in this. He was on the road of
defendants by invitation of the presid nt of the company, not in
the usual passenger cars, but in a small locomotive car used for
the convenience of the officers of the company, and paid no fare
for his transportation. The inj ury to his person was caused by
coming into col l i. ion with a locomotive tender, in the charge of
an agent or servant of the company, which was on the same track,
and moving in an opposite direction. Another agent of the com
pany, in the exercise of proper care and caution, had given orders
to keep the track clear. The driver of the colliding engine acted
in disobedience and disregard of these orders, and thus caused
the collision.
The instructions given by the court below, at the instance of
plaintiff, as wel l as those req ested by the defendant, and refused
by the court, taken together, involve but two d istinct points,
wh] ch have been the subject of exception here, and are in S'J.b
stance as follows :
1 . The court instructed the jury, that i f the plaintiff was law
ful ly on the road at the time of the collision, and the collision and
consequent injury to him were caused by the gross negligence of
one of the servants of the defendants, then and there employed
on the road, he is entitled to recover, notwithstanding the cir
cumstances given in evidence, and relied upon by defendant 's
counsel as forming a defence to the action, to wit : that the plain
tiff was a stockhol der in the company, riding by invitation of the
president-paying no fare, and not in the usual p assenger cars,
&c.
2. That the fact that the engineer having the control of the
colliding locomotive, was forbidden to run on that track at the
time, and had acted in disobedience of such orders, was not a
defence to the action.
1st. In support of the objections to the fi rst instruction, it i s
alleged, " that no cause o f action can arise to any person by
reason of the occurrence of an unintentional injury, while he is
receiving or partakin o· of any of those acts of kindness which
spring from mere social relations ; and that as there was no con
tract between the parties, express or implied, the law would raise
no duty as between them, for the neglect of which an action can
be sustained. ' '
In �mpport of the e positions, the cases between innkeeper and
g-uest have been cited, such a I Rolle 's Abr. 3, where it is said,
If a host invite one to supper, and the night being far spent, he
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invites him to stay all night, and the guest be robbed, yet the

host shall not be chargeable, because the guest was not a traveler,"

and Cayle's case (4 Co. 52), to the same effect, showing that

the peculiar liability of an innkeeper arises from the considera-

tion paid for his entertainment of travelers, and does not exist

in the case of gratuitous lodging of friends or guests. The case

of Farwell v. Boston & Worcester R. R. Co., 4 Met. 49, 38 Am. D.

339, has also been cited, showing that the master is not liable for

any injury received by one of his servants, in consequence of the

carelessness of another, while both are engaged in the same ser-

vice.

But we are of opinion, that these cases have no application to

the present. The liability of the defendants below, for the negli-

gent and injurious act of their servant, is not necessarily founded

on any contract or privity between the parties, nor affected by

any relation, social or otherwise, which they bore to each other.

It is true, a traveler, by stage coach, or other public conveyance^,

who is injured by the negligence of the driver, has an action

against the owner, founded on his contract to carry him safely.
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But the maxim of ''respondeat superior," which, by legal impu-

tation, makes the master liable for the acts of his servant, is

wholly irrespective of any contract, express or implied, or any

other relation between the injured party and the master. If one

be lawfully on the street or highway, and another's servant care-

lessly drives a stage or carriage against him, and injures his prop-

erty or person, it is no answer to an action against the master

for such injury, either, that the plaintiff was riding for pleasure,

or that he was a stockholder in the road, or that he had not paid

his toll, or that he was the guest of the defendant, or riding in a

carriage borrowed from him, or that the defendant was the

friend, benefactor, or brother of the plaintiff. These argum'ents,

arising from the social or domestic relations of life may, in some

cases, successfully appeal to the feelings of the plaintiff, but will

usually have little effect where the defendant is a corporation,

which is itself incapable of such relations or the reciprocation of

such feelings.

In this view of the case, if the plaintiff was lawfully on the

road at the time of the collision, the court were right in instruct-

ing the jury that none of the antecedent circumstances, or acci-

dents of his situation, could affect his right to recover.

It is a fact peculiar to this case, that the defendants, who are

liable for the act of their servant coming down the road, are also

the carriers who were conveying the plaintiff up the road, and

that their servants immediately engaged in transporting the

plaintiff were not guilty of any negligence, or in fault for the
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invites him to stay all night, and the guest be robbed, yet the
host shall not be chargeable, because the guest was not a traveler, ' '
and Cay le 's case ( 4 Co. 52 ) , to the same effect, showing that
the peculiar liability of an innkeeper arises from the considera
tion paid for his entertainment of travelers, and does not exist
in the case of gratuitous lodging of friends or guests. The case
of Farwel l v. Boston & Worcester R. R. Co., 4 Met. 49, 38 Am. D.
339, has also been cited, showing that the master i s not liable for
any injury received by one of his servants, in consequence of the
carelessness of another, while both are engaged in the same ser
vice.
But we are of opinion, that these cases have no application to
the present. The liability of the defendants below, for the negli
gent and injurious act of their servant, is not necessarily founded
on any contract or privity between the parties, nor affected by
any relation, soci al or otherwise, which they bore to each other.
It is true, a traveler, by stage coach, or other public conveyance;
who is injured by the neglicr ence of the driver, has an action
against the owner, founded on his contract to carry him safely.
But the maxim of " respondeat superior, " which, by legal impu
tation, makes the master liable for the acts of his servant, is
wholly irrespective of any contract, express or implied, or any
other relati n between the inj ured party and the master. If one
be lawfully on the street or highway, and another 's servant care
lessly drives a stage or carriage against him, and injures his prop
erty or person, it is no answer to an action against the master
for such injury, either, that the plaintiff was riding for pleasure,
or that he was a stockholder in the road, or that he had not paid
his toll, or that he was the guest of the defendant, or riding in a
carriage borrowed from him, or that the defendant was the
fri nd, benefactor, or brother of the plaintiff. These arguments,
ariRing from the social or domestic relations of life may, in some
cases, successfully appeal to the feelings of the p laintiff, but will
usually have little effect where the defendant is a corporation,
which is itself i ncapable of such relations or the reciprocation of
such feelings.
In this view of the case, if the p laintiff was l awfully on the
road at the time of the collision, the court were right in instruct
ing the j ury that none of the antecedent circumstances, or acci
dents of his situati on, could affect his right to recover.
It is a fact peculiar to this case, that the defendants, who are
liable for the act of their servant coming down the road, are also
the carriers who were conveying the pl aintiff up the road, and
that thei r servants immediately engaged in transporting the
plaintiff were not guilty of any negligence, or in fault for the
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collision. But we would not have it inferred, from what has

been said, that the circumstances alleged in the first point would

affect the case, if the negligence which caused the injury had been

committed by the agents of the company who were in the immedi-

ate care of the engine and car in which the plaintiff rode, and he

was compelled to rely on these counts of his declaration, founded

on the duty of the defendant to carry him safely. This duty does

not result alone from the consideration paid for the service. It is

imposed by the law, even where the service is gratuitous. "The

confidence induced by undertaking any service for another, is a

sufficient legal consideration to create a duty in the performance

of it." See Coggs v. Bernard, and cases cited in 1 Smith's Lead-

ing Cases, 95. It is true, a distinction has been taken, in some

cases, between simple negligence, and great or gross negligence ;

and it is said, that one who acts gratuitously is liable only for

the latter. But this case does not call upon us to define the dif-

ference (if it be capable of definition), as the verdict has found

this to be a case of gross negligence.

When carriers undertake to convey persons by the powerful
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but dangerous agency of steam, public policy and safety require

that they be held to the greatest possible care and diligence. And

whether the consideration for such transportation be pecuniary

or otherwise, the personal safety of the passengers should not be

left to the sport of chance or the negligence of careless agents.

Any negligence, in such cases, may well deserve the epithet of

* ' gross. ' '

In this view of the case, also, we think there was no error in

the first instruction.

2. The second instruction involves the question of the liability

of the master where the servant is in the course of his employ-

ment, but, in the matter complained of, has acted contrary to the

express command of his master.

The rule of "respondeat superior/' or that the master shall be

civilly liable for the tortious acts of his servant, is of universal

application, whether the act be one of omission or commission,

whether negligent, fraudulent, or deceitful. If it be done in the

course of his employment, the master is liable ; and it makes no

difference that the master did not authorize, or even know of the

servant's act or neglect, or even if he disapproved or forbade it,

he is equally liable, if the act be done in the course of his ser-

vant 's employment. See Story on Agency, § 452 ; Smith on Mas-

ter and Servant, 152.

There may be found, in some of the numerous cases reported

on this subject, dicta which, when severed from the context might

seem to countenance the doctrine that the master is not liable
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coll ision. But we would not have it in ferred, from what has
been said, that the circumstances a lleged i n the first point woul d
affect the case, i f the negligence which caused the inj ury had been
committed by the agents of the company who were in the i mmedi
ate care of the engine and car in which the p laintiff rode, and he
was compel led to rely on these counts of his declaration, founded
on the duty of the defendant to carry him safely. This d uty does
not result alone from the consideration paid for the service. It is
imposed b y the l aw, even where the service is gratuitous. " The
c onfidence induced by undertaking any service for another, is a
sufficient l egal consideration to create a duty in the performance
of it. ' ' See Coggs v. Bernard, and cases cited in 1 Smith 's Lead
ing Cases, 95. It is true, a distinction has been taken, i n some
cases, between simpl e negligence, and great or gross negligence ;
and it is said, that one who acts gratuitously is liab l e only for
the latter. But this case does not call upon us to define the dif
ference ( if it be capable of definition ) , as the verdict has found
this to be a case of gross negligence.
When carriers undertake to convey persons by the powerful
but dangerous agency of steam, public policy and safety require
that they be held to the greatest possible care and diligence. And
whether the COJ:lsideration for such transportation be pecuniary
or otherwise, the personal safety of the .p assengers shoul d not be
left to the sport of chance or the negligence of carel ess agents.
Any negligence, in such cases, may well deserve the epithet of
' ' gross. ' '
In this view of the case, also, we think there was no error in
the first instruction.
2. The second instruction involves the question of the liabi lity
of the master where the servant is in the course of his empl oy
ment, but, i n the matter complained of, has acted contrary to the
express command of his master.
The rul e of " respondeat superior, " or that the master shall be
civilly liabl e for the tortious acts of his servant, is of universal
application, whether the act be one of omission or commission,
whether negliaent, fraudulent, or deceitful. If it be done in the
course of his empl oyment, the master is liab l e ; and it makes no
difference that the master did not authorize, or even know of the
servant 's act or neglect, or even if he disapproved or forbade it,
he is equally l i able, if the act be done in the course of his ser
vant 's empl oyment. See Story on Agency, § 452 � Smith on Mas
ter and Servant, 1 52 .
There may be found, i n some of the numerous cases reported
on this subject, dicta which, when severed from the context might
seem to countenance the doctrine that the master is not liable
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if the act of his servant was in disobedience of his orders. But

a more careful examination will show that they depended on the

question, whether the servant, at the time he did the act com-

plained of, was acting in the course of his employment, or in

other words, whether he was or was not at the time in the relation

of servant to the defendant.

The case of Sleatli v. Wilson, 9 Car. & Payne, 607, states the

law in such cases distinctly and correctly.

In that case a servant, having his master's carriage and horses

in his possession and control, was directed to take them to a cer-

tain place ; but instead of doing so he went in another direction

to deliver a parcel of his own, and, returning, drove against an

old woman and injured her. Here the master was held liable

for the act of the servant, though at the time he committed the

offence, he was acting in disregard of his master's orders; be-

cause the master had intrusted the carriage to his control and

care, and in driving it he was acting in the course of his em-

ployment. Mr. Justice Erskine remarks, in this case: "It is

quite clear that if a servant, without his master's knowledge,

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

takes his master's carriage out of the coach-house, and with it

commits an injury, the master is not answerable, and on this

ground, that the master has not intrusted the servant with the

carriage ; but whenever the master has intrusted the servant with

the control of the carriage, it is no answer, that the servant acted

improperly in the management of it. If it were, it might be con-

tended that if a master directs his servant to drive slowly, and

the servant disobeys his orders, and drives fast, and through his

negligence occasions an injury, the master will not be liable. But

that is not the law ; the master, in such a case, will be liable, and

the ground is, that he has put it in the servant's power to mis-

manage the carriage, by intrusting him with it. ' '

Although, among the numerous cases on this subject, some may

be found (such as the case of Lamb v. Palk, 9 C. & P. 629) in

which the court have made some distinctions which are rather

subtile and astute, as to when the servant may be said to be act-

ing in the employ of his master ; yet we find no case which asserts

the doctrine that a master is not liable for the acts of a servant

in his employment, when the particular act causing the injury

was done in disregard of the general orders or special command

of the master. Such a qualification of the maxim of respondeat

siiperior, would, in a measure, nullify it. A large proportion of

the accidents on railroads are caused by the negligence of the

servants or agents of the company. Nothing but the most strin-

gent enforcement of discipline, and the most exact and perfect

obedience to every rule and order emanating from a superior,
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if the act of his servant was in disobedience of his orders. But
a more careful examination wil l show that they depended on the
question, whether the servant, at the time he did the act com
p lained of, was acting in the course of his empl oyment, or in
other words, whether he was or was not at the time in the relation
of servant to the defendant.
The ca e of Sleath v. Wilson, 9 Car. & Payne, 607, states the
l aw in such cases distinctly and correctly.
In that case a servant, having his master 's carriage and horses
in his possession and control, was directed to take them to a cer
tain place ; but instead of doing so he went in another direction
to deliver a p are 1 of his own, and, return ing, drove against an
old woman and inj ured her. H ere the master was held l i able
for the act of the ervant, though at the time he committed the
offence, he was acting in disregard of his master 's orders ; be
cause the master had intrusted the carriage to his control and
care, and in driving it he was acting in the course of his em
ployment. Mr. Justice Erskine remarks, in this case : " It is
quite clear that if a servant, without his master 's knowledge,
takes his master 's carriage out of the coach-house, and with it
commi ts an injury, the master is not an werable, and on this
ground, that the master has not intrusted the servant with the
carriage ; but whenever the master has intrusted the servant with
the control of the carriage, it is no answer, that the servant acted
improperly in the management of it. If it were, it might be con
tended that if a master directs his servant to drive slowly, and
th serv.ant disobeys his orders, and drives fast, and through his
negl igence occaf;ions an inj ury, the master will not be l iable. But
that is not the law ; the master, in such a case, wil l be l iable, and
the ground is, that he has put it in the servant 's power to m is
manage the carriage, by in trusting him with it. ' '
Although, among the numerous cases on th is subject, some may
be found ( such as the case of Lamb v. Palk, 9 C. & P. 629 ) in
which the court have made some distinctions which are rather
subtil e and astute, as to when the servant may be said to be act
ing in the employ of his master ; yet we find no case which asserts
the doctrine that a master is not liable for the acts of a servant
in his employment, when the particular act causing the injury
was done in disregard of the general orders or special command
of the master. Such a qual ification of the maxim of respondeat
S'llp erior, would, in a measure, null ify it. A l arge p roportion of
th acci dents on rail roads are caused by the negl igence of the
servants or agents of the company. Nothing but the most strin
gent enforcement of discipl ine, and the most exact and perfect
ob e d i en ce to every rule and order emanating from a superior,
n4?.
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can insure safety to life and property. The intrusting such a

powerful and dangerous engine as a locomotive to one who will

not submit to control, and render implicit obedience to orders, is

itself an act of negligence, the '^ causa causans" of the mischief;

while the proximate cause, or the ipsa negligentia which produces

it, may truly be said, in most cases, to be the disobedience of or-

ders by the servant so intrusted. If such disobedience could be

set up by a railroad company as a defence, when charged with

negligence, the remedy of the injured party would in most cases

be illusive, discipline would be relaxed, and the danger to the

life and limb of the traveler greatly enhanced. Any relaxation

of the stringent policy and principles of the law affecting such

cases, would be highly detrimental to the public safety.

The judgment of the Circuit Court is therefore affirmed.

137. BRIEN V. BENNETT,

8 Car. & Payne 724; 34 E. C. L. 984. 1839.

Before Lord Abinger, C. B. Case — The declaration stated that

v.

BE NETT.

§ § 136, 137

can insure safety to l ife and property. The intrusting such a
powerful and dangerous engine as a locomotive to one who will
not submit to control, and r nder implicit obedience to orders, is
itself an act of negligence, the causa causans ' ' of the m ischief ;
while the proximate cause, or the ipsa negligentia which produces
it, may truly be said, in most cases, to be the disobedience of or
ders by the servant so in.trusted. If such disobedience could be
set up by a railroad company as a defence, when charged with
negligence, the remedy of the inj ured p arty would in most cases
be illusive, discipline would be rel axed, and the danger to the
life and limb of the traveler greatly enhanced. Any relaxation
of the stringent policy and principles of the law affecting such
cases, would be highly detrimental to the public safety.
The j udgment of the Circuit Court is therefore affirmed.
''

the defendant was the proprietor of an omnibus for carrying pas-

sengers from Hammersmith and divers other places to London,
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and being such owner, the plaintiff at the request of the de-

fendant, "agreed to become and became a passenger by the said

omnibus to be safely and securely conveyed ' ' from Hammersmith

137.

BRIEN V. BENNETT,

to London for reasonable fare and reward to the defendant, ' ' and

the defendant then received the plaintiff as such passenger as

8 Car. &; Payne 724; 34 E. C. L. 984.

1839.

aforesaid, and thereupon it became and was the duty of the

defendant to use due and proper care that the plaintiff should

be safely and securely carried and conveyed by the said omni-

bus," yet the defendant, not regarding his duty, did not use

proper care, &c., but on the contrary neglected it, so that by the

negligence of the defendant and his servant in that behalf, "the

plaintiff, whilst such passenger as aforesaid, ' ' fell from the said

omnibus upon the ground, and was greatly hurt, &c. Pleas, 1st,

not guilty; 2nd, denying that the defendant was the proprietor

of the omnibus; 3rd, "that the plaintiff did not become a pas-

senger by the said omnibus, nor did the defendant receive him,

the plaintiff, as such passenger in manner and form as in the said

declaration is alleged," (concluding to the country).

It appeared that the defendant's omnibus was passing on its

journey, when the plaintiff, who was a gentleman considerably

advanced in years, held up his finger to cause the driver of the

omnibus to stop and take him up, and that upon his doing so the
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Before LORD ABINGER, C. B. Case-The declaration stated that
the defendant was the proprietor of an omnibus for carrying pas
sengers from Hammersmith and divers other places to London,
and bemg such owner, the plaintiff at the request of the de
fendant, ' ' agreed to become and became a passenger by the said
omnibus to be safely and secur ly conveyed ' ' from H ammersmith
to London for reasonable fare and reward to the defendant, ' ' and
the defendant then received the plaintiff as such passenger as
aforesaid, and thereupon it became and was the duty of the
defendant to use due and proper care that the plaintiff should
be safely and securely carried and conveyed by the said omni
bus, ' ' yet the defendant, not regarding his duty, did not use
proper care, &c., but on the contrary neglected it, so that by the
negl igence of the defendant and his servant in that behalf, " the
plaintiff, whilst such passenger as aforesaid, ' ' fel l from the said
omnibus upon the ground, and was greatly hurt, &c. Pleas, 1st,
not guilty ; 2nd, denying that the defendant was the proprietor
of the omnibus ; 3rd, ' ' that the pl aintiff did not become a p as
senger by the sai d omnibus, nor did the defen dant receive him,
the pl aintiff, as such passenger in manner and form as i n the said
declaration is alleged, ' ' ( concluding to the country) .
It appeared that the defendant 's omnibus was passing on its
journey, when the pl aintiff, who was a gentleman considerably
advanced in years, held up his finger to cause the driver of the
omnibus to stop and take him up, and that upon his doing so the
543

s § 131, ras
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driver pulled up, and the conductor opened the omnibus door;

and that just as the plaintiff was putting his foot on the step of

the omnibus^ the driver supposing that the plaintiff had got into

it, drove on, and the plaintiff fell on his face on the ground,

and was much hurt.

Platt, for the defendant. I submit that the plaintiff never

was a passenger.

Lord Abinger, C. B. I think that the stopping of the omni-

OF CARRIERS OF PAS E N G ERS.

driver pul led up, and the conductor opened the omnibus doo r ;
and that just as the pl ainti ff was putting his foot on the step of
the omnibus,, the driver supposing that th plaintiff had got into
it, drove on, and the p laintiff fell on his face on the ground,
and was much hurt.
PLATT, for the defendant.

I submit that the plai ntiff never

was a passenger.

bus implies a consent to t.Jce the plaintiff as a passenger, and

that it is evidence to go to the jury.

Verdict for the plaintiff — Damages 51.

138. STANDISH V. NARRAGANSETT STEAMSHIP CO.,

Ill Mass. 512; 15 Am. R. 66. 1873.

Tort for assault and battery and false imprisonment. Stand-

ish bought a ticket for passage from Boston to Fall River by

LORD ABINGER, C . B.

I think that the stopping of the omni
bus implies a consent to t .ke the plaintiff as a passenger, and
that it is evidence to go to the jury.
Verdict for the plaintiff-Damages 5l.

rail, thence by defendant's steamer to New York, and thence by

rail to Philadelphia. He checked his baggage, and on entering

his berth showed his ticket to an employee of the boat who said

it was all right. Plaintiff had no recollection of what became of

138.

S TANDISH V. NARRAGANSETT STEAMSHIP

CO.,
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the ticket. Next morning as he was attempting to leave the boat

at New York his ticket was demanded of him, and he, not pro-

111

ducing it, was turned back. He explained what had happened

�Mass. 6 12j 15 Am. R. 66. 1873.

the night before and showed his baggage checks, and his railroad

ticket to Philadelphia, but was informed that he must produce

the boat ticket, or pay $4 fare, or be carried back to Fall River

that night. Being forcibly prevented from leaving the boat,

after about two hours he paid the $i and left the boat. Judg-

ment for plaintiff for $50. Plaintiff alleged exceptions to the

rulings and the refusals to rule.

Chapman, C. J. The jury having found a verdict for the

plaintiff for $50, he excepts to all the rulings of the judge who

tried the cause, and to his refusals to rule.

1. He contends that it should not have been left to the jury to

find whether the plaintiff knew he was to give up the boat ticket

before leaving the boat, because there was no evidence whatever

tending to prove such knowledge. But from the manner in which

passengers purchase tickets, and the use necessary to be made of

them, any person of ordinary intelligence would infer that they

are to be given up on the boat to some officer, and as they had not

been called for earlier, he would naturally suppose that they

544

Tort for assault and battery and false imprisonment. Stand
ish bought a ticket for passage from Boston to Fall River by
rail , thence by defendant 's steamer to New York, and thence by
rai l to Phil adelphia. H e checked his baggage, and on entering
his berth showed his ticket to an employee of the boat who said
it was all right. Plaintiff had no recollection of what became of
the ticket. Next morning as he was att mpting to leave the boat
at New York his ticket was demanded of him, and he, not pro
ducing it, was turned back. He explained what had happened
the night before aud showed hi baggag checks, and h is railroad
ticket to Philadelphia, but was informed that he must produce
the boat ticket, or pay $4 fare, or be carried back to Fall River
that night. Being forcibly prevented from leaving the boat,
a fter about two hours he paid the $-1 and left the boat. J udg
rncnt for plaintiff for $50. Plaintiff alleged exceptions to the
rulings and the refusals to rule.
C HAPM AN, C. J.

The jury having found a verdict for the
plaintiff for $50, he excepts to all the rulings of the judge who
tried the cause, and to his refusal s to rule.
1 . He contends that it should not have been left to the jury to
find whether the plai ntiff knew he was to give up the boat ticket
before leaving the boat, because there was no evidence whatever
tending to prove such knowledge. But from the manner in which
passengers purchase ti ckets, and the use necessary to be made of
'them, any person of ordinary intell igence would infer that they
are to be given up on the boat to some officer, and as they had not
been called for earlier, he would naturally suppose that they
544

O ' BRIEN

O'BEIEN V. B. AND W. E. E. CO. §§ 138, 139

would be called for at the time of leaving the boat. Whether the

plaintiff knew it was a question for the jury, under the circum-

stances of the case.

2. He contends that the defendants had no right forcibly to

detain the plaintiff at all for the purpose of investigating on the

spot the circumstances of the case. As passenger carriers the

defendants had a right to make reasonable rules and regulations.

It would be obviously reasonable to require passengers to pur-

chase tickets at the office before the boat started, instead of tak-

ing money on board, and to give up these tickets at the end of the

voyage while passengers were leaving the boat. If a passenger

should attempt to leave without producing a ticket, and should

allege that he had lost it, they would need to investigate the mat-

ter, and to ascertain the reason for his conduct, and to make

reasonable provision for their own security. The ruling re-

quested that they had no right to detain him, even if he was

fraudulently trying to get his passage without a ticket and with-

out paying the fare, was properly refused. The ruling was proper

that if the plaintiff lost his ticket it would be his own loss, and not

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

one which the defendants were to bear; and it was sufficiently

favorable to the plaintiff to rule "that they had no right to detain

him till he did pay his fare or give up a ticket, or to compel him

to pay his fare or give up a ticket ; but, if he knew that he was

to give up his ticket before leaving the boat, the defendant had

a right, if he did not give it up or pay his fare, to detain him

for a reasonable time to investigate on the spot the circumstances

of his case ; and if the jury found that the defendants detained

him for the purpose of compelling him to pay his fare or to give

up his ticket, or detained him for the purpose of investigating

his case for an unreasonable time, or in an unreasonable way,

he was entitled to recover." Under this ruling the jury found

for the plaintiff. As he had sufficient money to pay his fare, as

it was his duty to do, he himself was the unnecessary cause of

his own detention for two hours, and the damages found by the

jury seem to be ample. Upon the ruling and verdict, the other

points insisted upon in the plaintiff's brief became immaterial.

Exceptions overruled.

139. O'BRIEN V. BOSTON AND WORCESTER RAILROAD

CO.,

15 Gray (Mass.) 20; 77 Am. D. 347. 1860.

Tort for wrongful ejection of a passenger. Plaintiff bought

a round trip ticket from Cordaville to Brighton. He went to

35 545
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would be called for at the time of leaving the boat. Whether the
p laintiff kne-\Y it was a question for the j ury, under the circum
stanc of the case.
2. He cont nds that the defendants had no right forcibly to
detain the plaintiff at all for the purpose of investigating on the
spot the circumstances of the case. As passenger carriers the
def ndants had a right to make reasonable rules and regulations.
It would be obviously reasonable to require passengers to pur
chase tickets at the office before the boat started, i nstead of tak
ing money on board, and to give up these tickets at the end of the
voyage whi le passengers were leaving the boat. If a p assenger
should attempt to leave without producing a ticket, and should
allege that he had lost it, they would need to investigate the mat
ter, and to ascertain the reason for his conduct, and to make
reasonable p rovision for their own security. The ruling re
quested that they had no right to detain him, even if he was
fraudulently trying to get his p assage without a t icket and with
out paying the fare, was properly refused. The ruling was p roper
that if the p laintiff lost his ticket it would be his own loss, and not
one which the defendants were to bear ; and it was sufficiently
favorable to the plaintiff to rule ' ' that they had no right to detain
him till he did pay his fare or give up a ticket, or to compel him
to pay his fare or give up a ticket ; but, if he knew that he was
to give up his ticket before leaving the boat, the defendant had
a right, i f he did not give it up or pay his fare, to detain him
for a reasonable time to investigate on the spot the circumstances
of his case ; and if the j ury found that the defendants detained
him for the purpose of compelling him to pay his fare or to give
up his ticket, or detained him for the p urpose of investi gating
his case for an unreasonable time, or in an unreasonable way,
he was entitled to recover. ' ' Under this ruling the jury found
for the plaintiff. As he had sufficient money to pay his fare, as
it was his duty to do, he himself was the unnecessary cause of
his own detention for two hours, and the damages found by the
jury seem to be ample. Upon the ruling and verdict, the other
points insisted upon in the plaintiff 's brief became i mmaterial.
E xceptions overruled.
139. O 'BRIEN V. BOSTON AND WORCESTER RAILROAD
c o.,

15 Gray (Mass.) 20 j 77 Am. D. 347.
a

1860.

Tort for wrongful ejection of a passenger. Plaintiff bought
round trip ticket from Oordaville to Brighton. He went to
35
545

. 139
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Brighton and thence beyond to Boston. The same day he

boarded defendant's train to return from Boston to Cordaville,

offering the conductor his return ticket from Brighton to Corda-

ville. On plaintiff's refusal to pay fare either to Brighton or

Cordaville the conductor rang the bell and stopped the cars where

there was no station. O'Brien offered to pay before and after

the cars stopped, but the conductor refused it and ejected him.

Plaintiff again climbed on the ears and offered his fare, but the

conductor again ejected him. The jury found the first ejection

justifiable, but the second not, and gave $150 damages.

By Court, Bigelow, J. The correctness of the instructions

given to the jury in this case can be readily ascertained by con-

OF CARRIERS OF PASSE N G ERS.

Brighton and thence beyond to Boston. The same day he
boarded defendant 's train to return from Boston to Corda ville,
offering the conductor his return ticket from Brighton to Corda
ville. On p l aintiff 's refusal to pay fare either to Brighton or
Cordaville the conductor rang the bel l and stopped the cars where
there was no station. 0 'Brien offered to pay before and after
the cars stopped, but the conductor refused it and ej ected him.
P laintiff again climbed on the cars and offered h is fare, but the
conductor again ejected him. The jury found the first ejection
j ustifiable, but the second not, and gave $150 damages.

sidering the nature of the contract entered into between the

plaintiff' and the defendants, and the respective rights and duties

of the parties under it. On entering the cars of the defendants

at Boston, the plaintiff had a right to be carried thence to his

place of destination in that train on paying the usual rate of

fare. This fare he was bound to pay, according to the regulations

of the company, or on a reasonable demand being made therefor ;
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if he failed to do so, then his rights under the contract ceased;

he had forfeited them by his own act; and having himself first

broken the contract, he could not insist on its fulfillment by the

defendants. This is the rule of common law. It is also ex-

pressly enacted in statutes of 1849, chapter 91, section 2, that no

person who shall not upon demand first pay the established toll

or fare shall be entitled to be transported over a railroad. The

defendants therefore were not bound to transport him farther,

but were justified in ejecting him from the cars by the use

of all lawful and proper means : Angell on Carriers, sees. 525,

609 ; Redfield on Railways, 26, 261 ; Stephen v. Smith, 29 Vt. 160.

Nor could he regain his right to ask of the defendants to per-

form their contract by his offer to pay fare after his ejection.

They were not bound to accept a performance after a breach.

The right to demand the complete execution of the contract by

the defendants was defeated by the refusal of the plaintiff to

do that which was either a condition precedent or a concurrent

consideration on his part, and the non-performance of which ab-

solved the defendants of all obligation to fulfill the contract.

After being rightfully expelled from the train, he could not again

enter the same cars and require the defendants to perform the

same contract which he had previously broken. The right to re-

fuse to transport the plaintiff farther, and to eject him from the

train, would be an idle and useless exercise of legal authority,

if the party, who had hitherto refused to perform the contract

545

By Court, BIGELOW, J. The correctness of the instructions
given to the jury in this ca e can be read ily ascertained by con
s ideri ng the nature of the contract entered i nto between the
plaintiff and the d fendants, and the respective rights and duties
of the parties und r it. On entering the cars of the defendants
at Boston, the pl ainti ff had a right to be carried thence to his
place of de, tination i n that train on paying the usual rate of
fare. This fare he was bound to pay, according to the regulations
of the company, or on a reasonable d mand being made therefor ;
i f he failed to do so, then his rights under the contract ceased ;
he had forfeited them by his own act ; and having himself first
broken the contract, he could not insist on its fulfillment by the
defendants. This is the rul e of common l aw. It is also ex
pre sly enacted i n statutes of 1 49, chapter 91, section 2 that no
person who shall not upon demand first pay the established toll
or fare shall be entitled to be transported over a rail road. The
defend ants therefore were not boun d to transport him farther,
but were j usti fied in ejecting him from the cars by the use
of a l l lawful and proper means : Angell on Carriers, secs. 525,
609 ; Redfield on Railways, 26, 261 ; Stephen v. Smith, 29 Vt. 1 60.
Nor could he regain his right to ask of the defendants to per
form their contract by his offer to pay fare after his ejection.
They were not bound to accept a performance after a breach.
The right to demand the complete execution of the contract by
the defendants was defeated by the refusal of the p laintiff to
do that which was either a condition p recedent or a concurrent
consideration on his part, and the non-performance of which ab
solved the defendants o f a l l obligation to fulfill the contract.
A fter being rightfull y expell ed from the train, he could not again
enter the same cars and requi re the defendants to perform the
same contract which he had p reviously broken. The right to re
fuse to transport the plaintiff farther, and to eject him from the
train, woul d be an i dle and useless exercise of l egal authority,
if the party, who had h itherto refused to perform the contract
541'.i
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§ § 139,

1 40

by paying his fare when duly demanded, could immediately re
ZAGELMEYEE v. C, S. & M. K. R. CO. § § 139, 140

by paying liis fare when duly demanded, could immediately re-

enter the ears and claim the fulfillment of the original contract

by the defendants. Besides, the defendants are not bound to re-

ceive passengers at any part of their route, but only at the regu-

lar stations or appointed places on the line of the road established

by them at reasonable distances for the proper accommodation of

the public : Angell on Carriers, sec. 527 a ; Murch v. Concord R.

K Corp., 29 N. H. 39, 61 Am. Dec. 631. The plaintiff had there-

fore no right to enter the cars at the place where the train was

stopped for the purpose of ejecting him. A person who had com-

mitted no breach of contract could not claim any such right;

a fortiori the plaintiff could not. It follows that, on the facts

stated in the exceptions, the plaintiff proved no just claim for

damages against the defendants, and the instructions given to

the jury, under which the verdict was rendered, were clearly

erroneous.

The court also erred in rejecting the evidence of the regulations

established by the defendants concerning passengers who refused

to pay their fare. The right to establish all needful and proper
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regulations is vested in the defendants by law: R. S., c. 39, sec.

83 ; Commonwealth v. Power, 7 Met. 602, 41 Am. Dec. 465. And

they should have been permitted to prove them as part of their

justification.

Exceptions sustained.

140. ZAGELMEYER V. CINCINNATI, SAGINAW &

MACKINAW RAILROAD CO.,

102 Mich. 214; 60 N. W. E. 436; 47 Am. St. R. 514. 1894.

Montgomery, J. This action is brought to recover damages

for being forcibly ejected from defendant's car, while riding

as a passenger.

The defendant had adopted a regulation requiring conductors

_,nter the cars and claim the fulfi llment of the original contract
by the defendants. . Besides, the defendants are not bound to re
ceive passengers at any part of their route, but only at the regu
lar stations or appointed p laces on the l ine of the road established
b y them at reasonable distances for the proper accommodation of
the public : Angell on Carri rs, sec. 527 a ; Murch v. Concord R.
R. Corp . , 29 N. H. 39, 61 Am. Dec. 631. The plaintiff had there
fore no right to enter the cars at the p lace where the train was
stopped for the purpo e of ejecting him. A person who had com
mitted no breach of contract could not claim any such right ;
a fortiori the p laintiff could not.
It follows that, on the facts
stated in the exceptions, the plaintiff proved no just claim for
damages against the defendants, and the instructions given to
the jury, under which the verdict was r ndered, were clearly
erroneous.
The court also erred in rejecting the evidence of the regulations
establ ished by the defendants concerning passengers who refused
to pay their fare. The right to establish a l l needful and proper
regulations is vested in the defendants by l aw : R. S., c. 39, sec.
83 ; Commonwealth v. Power, 7 l\1et. 602, 41 A m. Dec. 465. And
they should have been permitted to p rove them as part of their
justification.
E xceptions sustained.

to make an additional collection of ten cents on all fares paid

by passengers taking defendant's trains from regular ticket sta-

tions. A notice had been posted in defendant 's cars, which read :

"Passengers will save ten cents on each fare by purchasing tick-

ets before entering the cars."

1 40.

Plaintiff, without buying a ticket, boarded a car on defen-

dant's train at North Saginaw, bound for Salzburg, as he testi-

ZAG ELMEYER V. CINCINNATI, SAGINAW
MACKINAW RAILROAD CO.,

&

fies, or West Bay City, according to the testimony of the conduc-

tor. When the conductor asked him for his fare, plaintiff tendered

102

Mich . 214; 6 0 N. W. R. 436; 47 Am. St. R. 514.

1894.

him a fifty-cent piece, and said he would pay him the legal and

547

J. This action is brought to recover damages
for being forcibly ejected from defendant 's car, while riding
as a passenger.
The defendant had adopted a regulation requiring conductors
to make an additional cc.J lection of ten cents on all fares pai d
by p assengers taking defendant 's trains from regular ticket sta
tions. A notice had been posted in defendant 's cars, which read :
' ' Passengers wil l save ten cents on each fare by p urchasing tick
ets before entering the cars. ' '
Plaintiff, without buying a ticket, boarded a car on defen
dant 's train at North Saginaw, bound for Salzburg, as he testi
fies, or West Bay City, according to the testimony of the conduc
tor. When the conductor asked him for his fare, p laintiff tendered
him a fifty-cent piece, and said he would pay him the legal and
MONTGOMERY,

547

§ 140
§ 140 OF CAEKIEES OF PASSENGEES.

lawful rate, but would not pay an extra ten cents because he

had not purchased a ticket. The conductor thereupon forcibly

expelled him from the train. Plaintiff recovered judgment of

five hundred dollars, and defendant brings error.

1. Defendant contends that the requirement of passengers

that they pay an additional sum of ten cents for failure to pur-

chase tickets where there are stations is a reasonable regulation

within the power of the company to make. Numerous cases have

been cited by defendant's counsel in which it has been held that

such a regulation, requiring the payment of a small sum in addi-

tion to the usual fare in case of failure to purchase a ticket, is a

reasonable regulation, which the company has the right to make :

Swan V. Manchester etc. R. R. Co., 132 Mass. 116, 42 Am. Rep.

432; Du Laurans v. First Division etc. Ry. Co., 15 Minn. 49,

2 Am. Rep. 102 ; Reese v. Pennsylvania R. R. Co., 131 Pa. St.

422, 19 Atl. R. 72, 17 Am. St. R. 818. Indeed, there can be lit-

tle doubt as to the power of the railroad company to make such

a discrimination between its passengers when acting under the

common law, nor do we see any valid objection to a railroad com-
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pany's charging an increased sum for passage where fares are

collected on the train, provided that the sum collected does not

exceed the statutory rate. But it is held, and we think prop-

erly, that the company cannot impose, as a penalty for not pur-

chasing a ticket, such a sum that the fare collected on the train,

including such additional amount, shall exceed the maximum al-

lowed by law : Railroad Co. v. Skillman, 39 Ohio St. 444 ; Chase

v. New York Cent. R. R. Co., 26 N. Y. 523.

2. But it is contended that inasmuch as the plaintiff might

have paid his fare and avoided being expelled from the car, he is

entitled to recover no substantial damages. We are cited to vari

ous Michigan cases as sustaining this doctrine. But all the eases

cited are cases in which the plaintiff had no ticket which, as be-

tween himself and the conductor, entitled him to ride upon the

car in question, and in which there was no tender of the legal

fare made. "We think the case of Hufford v. Grand Rapids etc.

R. R. Co., 53 Mich. 121, 64 Mich. 631, 31 N. W. R. 544, 8 Am. St.

R. 859, fully recognizes the right of the plaintiff to recover sub-

stantial damages for being evicted from the car when he either

produces a ticket or stands ready to pay the legal fare : See, also,

19 Am. & Eng. Ency. of Law, 910, and cases cited.

The judgment will be affirmed, with costs.
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lawful rate, but would not pay an extra ten cents because he
had not purchased a ticket. The conductor thereupon forcibly
expelled him from the train. P laintiff recovered j udgment of
five hundred doll ars, and defendant brings error.
1. Defendant contends that the requirement of passengers
that they pay an additional sum of ten cents for failure to p ur
chase tickets where there are stations is a reasonable regulation
within the power of the company to make. Numerous cases have
been cited by defendant 's counsel in which it has been held that
such a regulation, requiring the payment of a small sum i n addi
tion to the usual fare in case of failure to purchase a ticket, is a
- reasonable regulation, which the company has the right to make :
Swan v. Manchester etc. R. R. Co., 132 Mass. 116, 42 Am. Rep.
432 ; Du Laurans v. First Division etc. Ry. C o., 15 Minn. 49,
2 Am . .Rep. 102 ; Reese v. Pennsylvania R. R. C o 131 Pa. St.
422, 19 Atl. R. 72, 17 Am. St. R. 818. Indeed, there can be lit
tle doubt as to the power of the railroad company to make such
a discrimination between its passengers when acting under the
common law, nor do we see any valid objection to a railroad com
pany 's charging an i ncreased sum for passage where fares are
collected on the train, provided that the sum coll ected does not
exceed the statutory rate. But it is held, and we think prop
erly, that the company cannot impose, as a penalty for not pur
chasing a ticket, such a sum that the fare collected on the train,
including such additional amount, shall exceed the maximum al
lowed by law : Railroad Co. v. Skillman, 39 Ohio St. 444 ; Chase
v. New York Cent. R. R. Co., 26 N. Y. 523.
2. But it is contended that inasmuch as the plaintiff might
have paid his fare and avoided being expelled from the car, he is
entitled to recover no substantial damages. We are cited to vari.
ous Michigan ca es as sustaining this doctrine. But all the cases
cited are cases in which the p iaintiff had no ticket which, as be
tween himself and the conductor, entitled him to ride upon the
car in question, and in which there was no tender of the legal
fare made. We think the case of Hufford v. Grand Rapids etc.
R. R. Co., 53 Micl:. 121, 64 Mich. 631, 31 N. W. R. 544, 8 Am:. St.
R. 59, fully recognizes the right of the plaintiff to recover sub
stantial damages for being evicted from the car when he either
produces a tick t or stands ready to p ay the legal fare : See, also,
19 Am. & E ng. Ency. of Law, 910, and cases cited.
.,
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The judgment wil l be affirmed, with costs.
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O 'ROURKE V. C ITIZENS STREE T RAILWAY CO.,

141. O'ROURKE V. CITIZENS STREET RAILWAY CO.,

103 Tenn. 124; 52 S. W. R. 872; 76 Am. St. R. 639. 1899.

Caldwell, J. Hugh O'Rourke brought this action against

103 Ten n. 124j 52 S.

vV. R . 872)· 76

A m. St. R. 639.

1899.

the Citizens' Street Railway Company to recover damages for

an alleged wrongful and unlawful expulsion from one of its

cars. The jury returned a verdict against him, and upon that

verdict a judgment of dismissal was entered by direction of the

court.

Plaving appealed in error, O'Rourke seeks a reversal, remand,

and new trial for several reasons assigned.

Shortly after 2 o'clock in the afternoon of March 7, 1897, the

plaintiff, with his wife and three small children, embarked upon

a Beale and Lane avenue care of the defendant in the city of

Memphis, and, after paying proper fares, requested and received

from the conductor in charge the requisite number of tickets of

transfer to a north-bound Main street car of the same company.

At the proper place for the contemplated transfer the plaintiff,

his wife and children, disembarked from the first car mentioned,

and promptly took passage upon the other one. The conductor of
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the latter car, after examining the transfer tickets tendered by

the plaintiff', said to him: *'You were a long time waiting for

this car." Plaintiff' replied: "We ain't w^aited two minutes.

We just got off that Beale and Lane avenue car, going south.'*'

Continuing the dialogue, the conductor said: "Well, you will

have to get off or pay your fare"; and the plaintiff remarked:

"I won't do either; I won't get off or pay my fare. I have paid

my fare once, and that is, I think, sufficient to ride on." The

conductor then caused the car to be stopped, took the plaintiff

by the arm, and ejected him and his family from the car.

(Omitting a question of evidence.)

The expulsion, whether violent or otherwise, resulted prima-

rily from a mistake of the first conductor in punching the trans-

fer tickets so as to indicate their issuance at 1 :40 P. M., when,

as a matter of fact, they were issued nearly an hour later. The

second conductor, judging the tickets by the punch marks, as-

sumed, over the statement of the plaintiff to the contrary, that he

had violated the rule of the company requiring all transfer pas-

sengers to take the first connecting car, and upon that assumption

treated the tickets as expired, and, under another rule of the

company, expelled the plaintiff when he refused to pay addi-

tional fare.

In his charge to the jury the trial judge said : "A person may
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CALDWELL, J.
Hugh O 'Rourke brought this action against
the Citizens ' Street Railway Company to recover damages for
an alleged wrongful and unlawful expulsion from one of its
cars. The jury returned a verdict against him, and upon that
verdict a j udgment of dismissal was entered by direction of the
court.
Having appealed in error, 0 'Rourke seeks a reversal , remand,
and new trial for several reasons assigned.
Shortly after 2 o 'clock in the afternoon of March 7, 1897, the
p laintiff, with his wife and three small children, embarked upon
a Beale and Lane avenue care of the defendant i n the city of
Memphis, and, a fter p aying proper fares, requested and received
from the conductor in charge the }·equ isite number of tickets of
tran fer to a north-bound Main street car of the same company.
At the proper place for the contemplated transfer the p laintiff,
his wife and children, disembarked from the first car mentioned,
and p romptly took p assage upon the other one. The conductor of
the latter car, after examining the transfer tickets tendered by
the p lainti ff, sai d to him : ' ' YOU wer e a long time waiting for
this car. ' ' Plaintiff repl ied : ' ' We ain 't waited two minutes.
We j ust got off that Beale and Lane avenue car, going south.
Continuing the dialogue, the conductor said : ' ' Well, you wil l
have to get off o r pay your fare ' ' ; and the p laintiff remarked :
" I won 't do either ; I won 't get off or pay my fare. I have paid
my fare once, and that is, I think, sufficient to ride on. ' ' The
conductor then caused the car to be stopped, took the p laintiff
by the arm, and ejected him and his fami ly from the car.
( Omitting a question of evidence. )
The expu lsion, whether violent or otherwise, resulted p rima
rily from a mistake of the first conductor in p unching the trans
fer tickets so as to indicate their issuance at 1 :40 P. M., when,
as a matter of fact, they were i ssued nearly an hour later. The
second conductor, j udging the t ickets by the punch marks, as
sumed, over the statement of the plaintiff to the contrary, that he
had violated the rule of the company requiring all transfer pas
sengers to take the first connecting car, and upon that assumption
treated the tickets as expired, and, under another rule of the
company, expel led the p laintiff when he refused to p ay addi
tional fare.
In his charge to the j ury the trial j udge said : ' ' A person may
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lose his right to continue his journey as a passenger upon a car

under the following circumstances: 1. When he acts in such a

way as to endanger the peace and comfort of the other passen-

gers, he has no right to continue his journey upon the car; 2.

When he presents to the conductor, as an evidence of his right

to ride, a ticket or transfer check which shows upon its face that

he has no such right, then he cannot continue his journey upon

such ticket ; 3. When the conductor, who declined to accept the

ticket or transfer, gave such explanation of the defect in the

ticket or transfer as would have satisfied any ordinarily reason-

able person that the conductor was justified in refusing to take

it, then he cannot continue his ride."

Though entirely sound in law, the first of these three proposi-

tions is wholly inapplicable in the present case, there being no

evidence tending, in the slightest degree, to show that the plain-

tiff was guilty of conduct calculated to ' ' endanger the peace and

comfort of other passengers." Legal abstractions in a charge are

not always hurtful, and, unless it appears that they may have

been so, the giving of them, while never to be approved, is not

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

reversible error. In this instance it is not improbable that the

jury was misled into the belief that the court thought there was

evidence on this particular point, and expected its consideration

in the making up of the verdict ; hence the irrelevant instruction

may have been in some degree prejudicial to the plaintiif , and its

inclusion in the charge is therefore noted as one ground of

reversal.

The second proposition is one about which the authorities are

in irreconcilable conflict. Many of them, like the charge of the

learned trial judge, treat the face of the ticket as the sole cri-

terion of the holder's right of passage, justify his ejection in case

of defective ticket and refusal to pay fare, and allow him, as

his only remedy therefor, an action of damages for the negligent

mistake of the agent, or for breach of contract and not for ex-

pulsion (notably Pouilin v. Canadian Pac. Ry. Co., 52 Fed. Rep.

197 ; Frederick v. Marquette etc. R. R. Co., 37 Mich. 342, 26 Am.

R. 531 ; Huiford v. Grand Rapids etc. Ry. Co., 53 Mich. 118, 18

N. W. R. 580; McKay v. Ohio River R. R. Co., 34 W. Va. 65, 11

S. E. R. 737, 26 Am. St. R. 913 ; Yorton v. Milwaukee etc. Ry. Co.,

54 Wis. 234, 11 N. W. R. 482, 41 Am. R. 23 ; Western Md. R. R.

Co. V. Stocksdale, 83 Md. 245 ; Bradshaw v. South Boston R. R.

Co., 135 Mass: 407, 46 Am. R. 481 ; 4 Elliott on Railroads, see.

1594), while others, on the contrary, deny the ticket such con-

clusive force and dignity, and rule that the passenger has the

right to rely upon the acts and statements of the ticket agent or

conductor, and that, if he be expelled on account of a defective
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� lose his right to continue his journey as a passenger upon a car
under the following circumstances : 1. When he acts in such a
way as to endanger the peace and comfort of the other passen
gers, he has no right to continue his journey upon the car ; 2.
When he presents to the conductor, as an evidence of his right
to ride, a ticket or transfer check which shows upon its face that
he has no such right, then he cannot continue his journey upon
such ticket ; 3. When the conductor who declined to accept the
ticket or transfer, gave such explanation of the defect in the
ticket or transfer as would have satisfied any ordinarily reason
able person that the conductor was j ustified in refusing to take
it, then he cannot continue his ride. ' '
Though entirely sound i n law, the first of these three proposi
tions is wholly inapplicable in the p resent case, there being no
evidence tending, in the slightest degree, to show that the plain
tiff was guilty of conduct calculated to ' ' endanger the peace and
comfort of other pas engers. ' ' Legal abstractions in a charge are
not always hurtful, and, unless it appears that they may have
been so, the giving of them, while never to be approved, is not
reversible error. In this instance it is not improbable that the
j ury was misled into the belief that the court thought there was
evidence on this particular point, and expected its consideration
in the making up of the verdict ; hence the irrelevant instruction
may have been in some degree prejudicial to the p laintiff, and its
i nclusion in the charge is therefore noted as one ground of
reversal.
The second proposition is one about which the authoritie are
in i rreconcilable conflict. Many of them, l ike the charge of the
learned trial j udg�, treat the face of the ticket as the sole cri
terion of the holder's right of pas age, ju tify his ejection in case
of defective ticket and refusal to pay fare and allow him, a
his only remedy therefor, an action of damages for the negligent
m istake of the agent, or for breach of contract and not for ex
pulsion ( notab ly Pouilin v. Canadian Pac. Ry. Co., 52 Fed. Rep.
197 ; Frederick v. Marquette etc. R. R . Co., 37 Mich. 342, 26 Am.
R. 531 ; H ufford v. G rand Rapids etc. Ry. Co., 53 Mich. 1 18, 18
N. W. R. 580 ; McKay v. Ohio River R. R. Co., 34 W. Va. 65, 1 1
S . E . R . 737, 2 6 Am. St. R . 9 1 3 ; Yorton v . Milwaukee etc. Ry. Co.,
54 Wis. 234, 1 1 N. W. R. 482, 41 Am. R. 23 ; Western l\1d. R. R.
Co. v. Stocksdale 83 Md. 245 ; Brad haw v. South Boston R. R.
Co., 135 Mass. 407, 46 Am. R. 481 ; 4 E l liott on Rai l roads, sec.
1594) , while other , on the contrary, deny the ticket such con
clusive force and dignity and rule that the passenger has the
ri ht to rely upon the acts and statements of the ticket agent or
conductor, and that, if he be expelled on account of a defective
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ticket when he has acted in good faith and is without fault, the

carrier is liable in damages for such expulsion: New York etc.

R. R. Co. V. Winter, 143 U. S. 60, 12 S. Ct. R. 356 ; Laird v. Pitts-

burg Traction Co., 166 Pa. St. 4, 31 Atl. R. 51 ; Ellsworth v. Chi-

cago etc. Ry. Co., 95 la. 98, 63 N. W. R. 584; Northern Pacific

Ry. Co. V. Pauson, 70 Fed. Rep. 585 ; Hot Springs Ry. Co. v. De-

loney, 65 Ark. 177, 45 S. W. R. 351, 67 Am. St. R. 913 ; Head v.

Georgia Pacific Ry. Co., 79 Ga. 358, 7 S. E. R. 217, 11 Am. St. R.

434 ; Georgia R. R. Co. v. Olds, 77 Ga. 673 ; Burnham v. Grand

Trunk Ry. Co., 63 Me. 298, 18 Am. R. 220 ; Pennsylvania Co. v.

Bray, 125 Ind. 229, 25 N. E. R. 439 ; Hufford v. Grand Rapids

etc. Ry. Co., 64 Mich. 631, 31 N. W. R. 544, 8 Am. St. R. 859 ;

same case decided otherwise on former appeal and reported in 53

Mich 118 ; Murdock v. Boston etc. R. R. Co., 137 Mass. 293, 50

Am. R. 307, and other cases.

We concur in the latter view, and hold that a person who makes

a valid contract is entitled to passage according to its terms,

though the face of the ticket furnished him may not in any true

sense express the contract. It is the contract and not the ticket
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that gives the right to transportation. The ticket is but an evi-

dence of the contract, made out and furnished by the carrier;

and if it fail to disclose the true contract, the fault is with the

carrier, and it is responsible for the natural consequences of the

variance.

The passenger is not required in law, nor allowed in fact, to

print or write or stamp the ticket. The carrier alone has that

right and the passenger is authorized to believe and presume that

it will be properly exercised, and that the ticket, when delivered,

is a faithful expression of the contract as made.

The ticket, whether for transfer, as in the present case, or for

original passage, may well be called the carrier's written direction

by one agent to another agent concerning the particular transpor-

tation in hand ; and if the direction be contrary to the contract,

and expulsion follow as a consequence, the carrier must be an-

swerable for all proximate damages ensuing therefrom, just as

any other principal is liable for the injurious result of misdirec-

tion to his agent.

In our opinion, the legal result, in such a ease, cannot be in-

fluenced by the fact that the carrier has conducted the transac-

tion through two agents instead of one, for the combined acts

of the two agents constitute but one continuous act of the car-

rier. Each agent is the alter ego of the carrier. The issuance of

the void ticket is the fault of the first agent, the expulsion is the

fault of the second agent, and both faults are those of the prin-

cipal, which stands before the court as if it had made the con-
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ticket when he has acted in good faith and is without fault, the
carrier is liable in damages for such expul ion : New York etc.
R. R. Co. v. Winter, 143 U. S. 60, 12 S. Ct. R. 356 ; Laird v. Pitts
burg Traction Co., 166 Pa. St. 4, 31 Atl. R. 51 ; Ellsworth v. Chi
cago etc. Ry. Co., 95 Ia. 98, 63 N. W. R. 584 ; Northern Pacific
Ry. Co. v. Pauson, 70 Fed. Rep. 585 ; Hot Springs Ry. Co. v. De
loney, 65 Ark. 177, 45 S. W. R. 351, 67 Am. St. R. 9 1 3 ; Head v.
Georgia Pacific Ry. Co., 79 Ga. 358, 7 S. E. R. 217, 1 1 Am. St. R.
434 ; Georgia R. R. Co. v. Olds, 77 Ga. 673 ; Burnham v. Grand
Trunk Ry. Co., 63 Me. 298, 18 Am. R. 220 ; Pennsylvania Co. v.
Bray, 1 25 Ind. 229, 25 N. E. R. 439 ; Hufford v. Grand Rapids
etc. Ry. Co., 64 Mich. 631, 31 N. W. R. 544, 8 Am. St. R. 859 ;
same case decided otherwise on former appeal and reported in 53
Mich 118 ; Murdock v. Boston etc. R. R. Co., 137 Mass. 293, 50
Am. R. 307, and other cases.
We concur in the latter view, and hold that a person who makes
a valid contract is entitl ed to passage according to its term ,
though the face of the ticket furnished him may not in any true
sense express the contract. It is the contract and not the tiaket
that gives the right to transportation. The ticket is but an evi
dence of the contract, made out and furnished by the carrier ;
and if i t fail to disclose the true contract the fault is with the
carrier, and it is responsible for the natural consequences of the
variance.
The passenger is not required in law, nor allowed in fact, to
print or write or stamp the ticket. The carrier alone has that
right and the passenger is authorized to bel ieve and presume that
it will be properly exercised, and that the ticket, when delivered�
is a faith f ul expression of the contract as made.
The ticket, whether for transfer, as in the present case, or for
original passage, may well be called the carrier 's written direction
by one agent to another agent concerning the particular transpor
tation in hand ; and if the direction be contrary to the contract,
and expulsion fol low as a consequence, the carrier must be an
swerable for all proximate damages ensuing therefrom, just as
any other principal is l iable for the inj urious result of misdirec
tion to his agent.
In our opinion, the legal result, in such a case, cannot be in
fluenced by the fact th at the carrier has conducted the transac
tion through two agents instead of one, for the combined acts
of the two agents constitute but one continuous act of the car
rier. E ach agent is the alter eO'o of the carrier. The issuance of
the void ticket is the fault of the first agent, the expulsion is the
"fault of the second agent, and both faults are those of the prin
cipal, which stands before the court as if it had made the con551
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tract, issued the ticket and expelled the passenger through one

and the same agent.

Beyond question, carriers have the legal right to require pas-

sengers to procure and present tickets, but that does not imply

that passengers who have done their part in the matter, may be

rightfully expelled from the car because the tickets they offer

chance to be defective, or void. Before the rule of expulsion for

want of proper tickets can be made absolute and universal in its

application, the carriers must discharge the reciprocal duty of

absolute and universal accuracy in the issuance of the tickets.

The latter would be impossible, the former harsh and unreason-

able. To require a passenger, who has made a valid contract for

transportation and paid the requisite fare, as did the plaintiff,

to retire from the car and suspend his journey because of an

original defect in the ticket furnished him by the company's

agent is to visit the wrong of the offender upon the offended ; it is

to make the rightful passenger suffer for the fault of the carrier,

and that, too, in the latter 's interest. This court will not yield

its assent to a result so unjust and oppressive.
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The plaintiff had a right to believe the transfer ticket all that

it should be. With it he diligently sought and promptly entered

the first transfer car, and, upon being challenged by the con-

ductor of that car as too late to use the ticket, he made a fair

and reasonable statement, showing that he had just left the first

car and that the first conductor must have wrongly indicated the

hour of issuance on the face of the ticket. On that statement the

plaintiff should have been allowed to pursue his journey to its

end. He owed the company no other duty, and his expulsion

under such circumstances was a tortious breach of the contract,

for which he became entitled to recover all approximately result-

ing damages, including those for humiliation and mortification, if

such were in fact sustained.

It may be true, as suggested in some of the authorities (Fred-

erick V. Marquette etc. R. R. Co., 37 Mich. 342, 26 Am. R. 531 ;

Pouilin V. Canadian Pac. Ry. Co., 52 Fed. Rep. 197 ; 4 Elliott on

Railroads, sec. 1594), that the carrier can dispatch its business

more conveniently and expeditiously, and can avoid losses

through fraud and imposition more readily, by treating the

ticket as conclusive evidence of the passenger's right to be car-

ried, than by taking and adopting his ex parte statement of the

real contract, when claimed to be different from the ticket ; yet

such ends, desirable as they may be and are, afford no legal sanc-

tion for the expulsion of a passenger who is without fault and

whose ticket fails alone through the mistake or negligence of the

carrier's agent, nor does their desirability render the expulsion
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tract, issued the ticket and expelled the passenger through one
and the same agent.
Beyond question, carriers have the legal right to require pas
sengers to procure and present tickets, but that does not imply
that passengers who have done their part in the matter, may be
rightfully expelled from the car because the t ickets they offer
chance to be defective, or void. Before the rule of expulsion for
want of proper tickets can be made absolute and universal in its
application, the carriers must discharge the reciprocal duty of
absolute and universal accuracy in the is uance of the tickets.
The latter would be impossible, the former harsh and unreason
able. To require a passenger, who has made a valid contract for
transportation and paid the requisite fare, as did the plaintiff,
to retire from the car and su pend his journey because of an
original defect in the ti ket furnished him by the company 's
a gent is to visit the wrong of the offender upon the offended ; it is
to make the rio·htful pa senger suffer for the fault of the carrier,
and that, too, in the latter ' interest. This court will not yield
its assent to a resul t so unj ust and oppre ive.
The plaintiff had a right to believe the transfer ticket all that
it should be. With it he diligently sought and promptly entered
the first transfer car, and, upon being challenged by the con
ductor of that car as too late to use the ticket, he made a fair
and reasonable statement, showing that he had just left the first
car and that the first conductor must have wrongly indicated the
hour of issuance on the face of the ticket. On that statement the
p laintiff hould have been allowed to pursue his j ourney to its
end. He owed the company no other duty, and his expul ion
under such circumstance wa a tortious breach of the contract,
for which he became entitled to recover al l approximately result
ing damages, including those for humiliation and mortification, i f
such were in fact sustained.
It may be true , as suggested in some of the authorities ( Fred
erick v. Marq uette etc. R. R. Co., 37 Mich. 342, 26 Am. R. 531 ;
Pouilin v. Canadian Pac. Ry Co., 52 Fed. Rep. 197 ; 4 Elliott on
Railroads, sec. 1594 ) , that the carrier can dispatch its business
more conveniently and expeditiously, and can avoid losses
through fraud and imposition more readily, by treating the
ticket as conclu ive evidence of the p assenaer 's right to be car
ried, than by taking and adopting his ex parte statement of the
real contract, when claimed to be different from the ticket ; yet
such ends, desirabl e as they may be and are, afford no legal sanc
tion for the expul ion of a p assenger who is without fault and
whose ticket :fails alone through the mistake or negligence of the
carrier 's agent, nor does their desirability render the expulsion
.
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of such person any less a tortious breach of the contract. Every

expulsion of a rightful passenger is wrongful.

It is no answer to the legal right of the bona fide passenger to

say that the carrier's general interest is better subserved by his

expulsion than by his carriage, by the violation of his contract

than by its observance. His right is not to be affected by the mis-

takes of ticket agents, or the attempted frauds of imposters;

these are to be met, if met at all, otherwise than through a rule

that excludes innocent as well as fraudulent passengers. It is not

allowable to punish the innocent with the guilty, to prevent the

escape of the guilty.

A ticket agent, on selling ticket to proposed passenger, re-

ferred him to conductor for privilege of stopover at intermediate

station; conductor authorized stopover, but instead of issuing

stopover check only punched passenger's regular ticket, telling

him that would be sufficient ; second conductor, following rule of

company, refused to recognize the punched ticket, and expelled

passenger when he refused to pay fare ; a judgment in favor of the

plaintiff' for ten thousand dollars was alhrmed upon the ground
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that the expulsion was unlawful, the court saying : ' ' The reason

of such rule is to be found in the principle that where a party

does all that he is required to do under the terms of contract into

which he has entered, and is only prevented from reaping the

benefit of such contract by the fault or wrongful act of the other

party to it, the law gives him a remedy against the other party

for such breach of contract" : New York etc. R. R. Co. v. Winter,

143 U. S. 60, 12 S. Ct. R. 356.

A street car conductor issued transfer ticket, punched at two

time marks, 7 :30 A. M. and 9 A. M., the conductor of car to which

transfer was made refused to accept ticket on ground that it was

two hours old, and ejected passenger on his refusal to pay fare,

although informed that the ticket was issued at 9 o'clock, just

before passenger got on car. Held, that the company was

liable in damages for an unlawful ejection, the company, and not

the passenger, being responsible for the defective or doubtful

character of the ticket : Laird v. Pittsburgh Traction Co., 166

Pa. St. 4, 31 Atl. R. 51.

By mistake a ticket agent sold a ticket dated back three days;

the passenger presented it on the day purchased, but was ex-

pelled by the conductor because the ticket was antedated and

holder refused to pay train fare ; company held liable for wrong-

ful ejection, the court saying the validity of the ticket depended

upon the actual time of sale, and not upon its date : Ellsworth v.

Chicago etc. Ry. Co., 95 la. 98, 63 N. W. R. 584.

The holder handed return coupon to proper agent to be
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of such person any less a tortious breach of the contract. Every
expulsion o f a rightful passenger is wrongful.
It is no answer to the legal right of the bona fide passenger to
say that the carrier 's general interest is better subserved by his
expulsion than by his carriage, by the viol ation of his contract
than by its observance. H is right is not to be affected by the mis
takes of ticket agents, or the attempted frauds of imposters ;
these are to be met, i f met at all, otherwise than through a rule
that excludes innocent as wel l as fraudulent passengers. It is not
a llowable to pun ish the innocent with the guilty, to prevent the
escape of the guilty.
A ticket agent, on selling ticket to p roposed passenger, re
ferred him to conductor for privilege of stopover at intermediate
station ; conductor authorized stopover, but instead of issuing
stopover check only punched p assenger 's regular ticket, telling
him that would be sufficient ; second conductor, following rule of
company, refused to recognize the punched ticket, and expelled
passenger when he refused to pay fare ; a j udgment in favor of the
p laintiff for ten thousand dollars was affirmed upon the ground
that the expulsion was unlawful, the court saying : ' ' The reason
of such rule is to be found in the p rinciple that where a party
does all that he is required to do under the terms of contract into
which he has entered, and is only prevented from reaping the
benefit of such contract by the fault or wrongful act of the other
party to it, the law gives him a remedy against the other party
for such breach of contract " : New York etc. R. R. Co. v. Winter,
143 U. S. 60, 12 S. Ct. R. 356.
A street car conductor issued transfer t icket, p unched at two
time marks, 7 :30 A. M. and 9 A. M., the conductor of car to which
transfer was made refused to accept ticket on ground that it was
two hours old, and ejected passenger on his refusal to pay fare,
although informed that the ticket was issued at 9 o 'clock, just
before pa senger got on car. Held, that the company was
liable in damages for an unlawful ejection, the company, and not
the passenger, being responsible for the defective or doubtful
character of the ticket : Laird v. Pittsburgh Traction Co., 1 6 6
P a . St. 4, 31 Atl. R . 51.
By mistake a ticket agent sold a ticket dated back three days ;
the passenger presented it on the day purchased, but was ex
pelled by the conductor because the ticket was antedated and
holder refused to pay train fare ; company held liable for wrong
ful ejection, the court saying the validity of the ticket depended
upon the actual time of sale, and not upon its date : E llsworth v.
Chicago etc. Ry. Co., 95 Ia. 98, 63 N. W. R. 584.
The holder handed return coupon to proper agent to be
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stamped, at same time calling for sleeping car ticket ; the agent

returned coupon folded with sleeping car ticket, and holder put

them in his pocket without examination. Wlien presented on

train it was discovered that agent had not in fact stamped cou-

pon, and for that reason conductor refused to accept it, and ex-

pelled holder upon his refusal to pay fare. Held, that the holder,

having done his part, was a legal passenger, and that the rail-

way company was liable in damages for his expulsion : Northern

Pac. Ry. Co. v. Pauson, 70 Fed. Rep. 585.

An agent sold a canceled ticket and delivered it as a good one ;

the conductor refused it, and the passenger paid the fare a sec-

ond time to prevent ejection. He sued for damages, and the case

was twice before the supreme court of Michigan. On the first

appeal the court said that "as between the conductor and the

passenger, the ticket must be the conclusive evidence of the ex-

tent of the passenger's right to travel" (Hufford v. Grand Rap-

ids etc. Ry. Co., 53 Mich. 118, 18 N. W. R. 580) , and on the sec-

ond appeal the court, among other language, used the following :

"When the plaintiff told the conductor on the train that he had
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paid his fare, and stated the amount he had paid to the agent

who gave him the ticket he presented, and told him it was good, it

was the duty of the conductor to accept the statement of the

plaintiff until he found out it was not true, no matter what the

ticket contained in words, figures, or other marks": Hufford v.

Grand Rapids etc. Ry. Co., 64 Mich. 631, 31 N. W. R. 544, 8 Am.

St. R. 859.

In concluding this part of this opinion, it should be remarked

that our own cases of Louisville etc. R. R. Co. v. Fleming, 14 Lea,

146 ; Memphis etc. R. R. Co. v. Benson, 85 Tenn. 627, 4 Am. St.

Rep. 776, and Railroad v. Turner, 100 Tenn. 224, are not in fact,

and are not claimed to be, in point on the principal issue in the

present case. The most that was decided in the first and second

of them, in reference to a railway ticket, was that persons desir-

ing to travel upon railway trains must procure and present tick-

ets, when required by a rule of the company; and the last one

dealt with a different branch of the ticket question, that of notice.

The meaning of the third proposition in that part of the charge

heretofore quoted is somewhat obscure; yet, its effect seems to

be that a passenger "cannot continue his ride" on a transfer

ticket when the conductor points out such defect in it as justifies

the conductor, under the rules of the company, "in refusing to

take it." The instruction thus interpreted is erroneous, in that

it impliedly repeats the proposition that the ticket is the sole cri-

terion of the holder's right to passage, and also in that it attaches

unwarranted importance to the explanation of the conductor.
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stamped, at same time cal ling for sleeping car ticket ; the agent
returned coupon folded with sleeping car ticket, and holder put
them i n his pocket without examination. When presented on
train it was discovered that agent had not in fact stamped cou
pon, and for that reason conductor refused to accept it, and ex
pelled holder upon his refusal to p ay fare. Held, that the holder,
having done his part, was a legal passenger, and that the rail
way company was l iable in damages for his expulsion : Northern
Pac. Ry. Co. v. Pauson, 70 Fed. Rep. 585.
An agent sold a canceled ticket and delivered it as a good one ;
the con ductor refused it, and the passenger paid the fare a sec
ond time to prevent ejection. He sued for damages, and the case
was twice before the supreme court of Michigan. On the first
appeal the court said that ' ' as between the conductor and the
passenger, the ticket must be the conclusive evidence of the ex
tent of the passenger 's right to travel " ( Hufford v. G rand Rap
i ds etc. Ry. Co., 53 Mich. 1 18, 18 N. W. R. 580 ) , and on the sec
ond appeal the court, among oth r language, u ed the following :
' ' When the plaintiff told the conductor on the train that he had
paid his fare, and stated the amount he had paid to the agent
who gave him the ticket he pr nted, and told him it was good, i t
was the duty of the conductor t o accept the statement of the
p laintiff until he found out it was not true, no matter what the
ticket contained in words, figures, or other marks ' ' : Hufford v.
Grand Rapids etc. Ry. Co., 64 1\1ich. 631, 3 1 N. W. R. 544, 8 Am.
St. R. 859.
In concluding this part of this opinion, it should be remarked
that our own cases of Louisville etc. R. R. Co. v. Fleming, 1 4 Lea,
146 ; Memphis etc. R. R. Co. v. Benson, 85 Tenn. 627, 4 Am. St.
Rep. 776, and Rai l road v. Turner, 100 Tenn. 224, are not in fact,
and are not claimed to be in point on the principal issue in the
present ca e. The most that was decided in the first and second
of them, in reference to a rai l way ticket, was that pernons desir
ing to travel upon railway trains mrn;t procure and present t ick
ets, when required by a rule of the company ; and the last one
dealt with a different branch f the ticket que tion, that of notice.
The meaning of the third p roposition in that part of the charge
heretofore quoted is somewhat obscure ; yet, its effect seems to
be that a passenaer ' ' cannot continue his ride ' ' on a transfer
ticket when the conductor points out such defect in it as justifies
the conductor, under the rul e of the company, " in refusing to
take it. ' ' The instruction thus interpreted is erroneous, in that
it impl iedly repeats the proposition that the ticket is the sol e cri
terion of the holder 's right to pas age, and also in that it attaches
unwarranted importance to the explanation of the concluctor.

O 'ROURKE

O'ROURKE V. CITIZENS STREET RY. CO. § 14-1

No explanation the conductor might make could affect the plain-

tiff's legal right as a passenger. That right depended upon the

contract and not upon the face of the ticket, and it was incum^

bent on the conductor to heed the plaintiff's explanation and ob^

serve the contract, rather than upon the plaintiff to accept the

conductor's explanation as fatal and abandon his contract. The

disclosure of the fault of one agent by another agent could not

absolve their principal from the obligation of the contract, and

render the plaintiff a trespasser. Such a result cannot be justi-

fied in law, whatever the rule of the company may be.

On the face of the transfer check were printed the following

words :

"Transfer. — Passenger in accepting this transfer agrees to

read and be governed by the conditions on the back hereof, sub-

v.

C I TIZENS S T R E E T RY.

0.

§ 14]

No explanation the conductor might make could affect the p lain
t i ff 's legal right as a passenger. That right depended upon the
contract and not upon the face of the t icket, and it was i ncum·
bent on the conductor to heed the pl aintiff 's explanation and ob'
serve the contract, rather than upon the p laintiff to accept the
conductor 's explanation as fatal and abandon h is contract. The
disclosure of the fault of one agent by another agent could not
absolve their principal from the obligation of the contract, and
render the p laintiff a trespasser. Such a result cannot be j usti
fied i n law, whatever the rule of the company may be.
On the face of the transfer check were printed the following
words :

ject to the rules of the company.

"G. F. Jones, V. P. & G. M."

The court instructed the jury that this requirement and all

of the conditions on the back were reasonable, and that plaintiff

was bound to comply with them.
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In this instruction the court erred in at least two respects.

' ' Transfer.-Passenger i n accepting this transfer agrees to
read and be governed by the conditions on the back hereof, sub
ject to the rules of the company.
" G. F. JONES, V. P. & G. M. "

Among the conditions printed on the back of the transfer check

was one in this language : ' ' Part of the conditions upon which

this transfer is given and accepted are that the passenger exam-

ines date, time, and direction, and sees that the same are correct,

and complies with all its conditions."

This condition is unreasonable, because no passenger can be

bound to verify the act of the conductor in issuing a transfer

check; and also because no inexperienced passenger, however in-

telligent, could, in the time at his command on so brief a trip,

"examine date, time, and direction" indicated by the punch

marks, and, without an explanation, see "that the same are cor-

rect." There is no little complication about these three items

on the face of a transfer check, and especially about the matter

of indicating the "time" of issuance. The plaintiff made no ex-

amination on receiving his check from the first conductor, and

could scarcely understand the meaning of the punch marks when

explained by the conductor who expelled him. The complexity of

the checks, and the unreasonableness of the rule requiring a pas-/

senger to verify its correctness when issued, could hardly be bet-

ter illustrated than by a statement from this record that the

learned trial judge himself, with one of the very checks here in-

volved before him, was not able to understand its meaning with-

out a minute explanation.

At the trial the court; for its own information on the subject,
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The court instructed the j ury that this req-ia.irem nt and all
of the conditions on the back were reasonable, and that plaintiff
was bound to comply with them.
In this i nstruction the court erred in at least two respects.
Among the conditions printed on the back of the transfer check
was one i n this lan guage : " Part of the conditions upon whi ch
this transfer is given and accepted are that the passenger exam
ines date, time, and d irection and sees that the same are correct,
and comp l ies with all its conditions. ' '
This condition i s unreasonable, because no p assenger can be
bound to verify the act of the conductor i n i ssuing a transfer
check ; and also because no i nexperienced p assenger, howeve r i n
telligent, could, i n the t ime at his command on so brief a trip,
' ' examine date, time, and direction ' ' indicated by the p unch
marks, and, w ithout an explanation, see ' ' that the same are cor
rect. " There is no little complication about these three items
on the face of a transfer check, and especially about the matter
of indicating the ' ' ti me ' ' of issuance. The p laintiff made no ex
amination on receiving his check from the first conductor, and
could scarcely understand th meaning of the punch marks when
explained by the conductor who expelled him. The complexity of
the checks, and the u nreasonableness of the rule requiring a pas
senger to verify its correctness when i ssued, could hardly be bet
ter illustrated than by a statement from this record that the
learned trial judge h imsel f, with one of the very che cks here in
volved before him, was not able to understand its meaning with
out a minute explanation .
At the trial the court1 for its own information on the subject,
555

§ 141
§ 141 OF CAKEIEES OF PASSENGEES.

propounded certain interrogatories to one of the officers of tlie

defendant about the meaning of one of these checks. Those ques-

tions and the answers thereto are as follows :

"The Court. — I wanted to ask you how would anybody know

what these figures over there on the right end stand for ? What

is there to indicate the hours and minutes outside of just the

figures themselves ?

<'A. — Well, I don't know how I could explain that, judge.

"The Court. — What are those figures all over the right-hand

end of the ticket ?

''A. — The black figures are the hours and the little figures in-

dicate 10, 20, 30, 40 and 50 minutes.

"The Court. — I don't catch it exactly.

"Witness. — Well, here the figure is 1 o'clock, and if the '4'

is punched it would be 1 :40, and if the ' 2 ' is punched it would

be 1 :20.

"The Court.— Oh, yes, I didn't catch it; I didn't understand

the thing. It would be 1 :20 if the 2 is punched, and if the 3 is

punched 1:30; and if the 4 is punched 1:40, and if the 5 is
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punched 1 :50 ?

"A. — Yes, sir; same transfer that is used all over the coun-

try."

It cannot be fair or just or reasonable to require passengers,

in the hurry of rapid street car travel, to decipher at their peril

a check whose meaning so intelligent a judge cannot ascertain by

careful and deliberate inspection.

Another condition on the back of the check was expressed

thus : "In accepting this transfer, passenger agrees that in case

of controversy with conductor about this ticket and its refusal,

to pay the regular fare charged, and apply at the office of the

company for refund of same within three days."

This condition is unreasonable, in that it makes the conductor,

for the time, the sole judge of the sufficiency of the ticket, and re-

quires the passenger to pay additional fare though his ticket may

be refused without sufficient cause; and, further, in that it re-

quires the wronged passenger, who so pays, to apply for refund

at the office of the company, which must be remote from the

houses and business places of most passengers, and then limits the

amount to be received by such person to that wrongfully exacted.

It puts all of the burden of the ' ' controversy ' ' upon the wronged

passenger, and none upon the wrongdoing company, and thereby

makes the just suffer for the unjust.

Reverse and remand.
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propounded certain interrogatories to one of the officers of the
defendant about the meaning of one of these checks. Those ques
tions and the answers thereto are as follows :
' ' The Court.-! wanted to ask you how woul d anybody know
what these figures over there on the right end stand for ? What
i s there to indicate the hours and minutes outside of j ust the
figures themselves ?
' ' A.-Well, I don 't know how I could explain that, judge.
' ' The Court.-What are those :figures all over the right-hand
end of the ticket ?
' ' A.-The black :figures are the hours and the l ittle figures in
dicate 10, 20, 30, 40 and 50 minutes.
' ' The Court.-I don 't catch it exactly.
' ' Witness.-Well, here the figure is 1 o 'clock, and if the ' 4 '
is punched it would be 1 :40, and if the ' 2 ' i s punched it would
be 1 :20.
' ' The Court.-Oh, yes, I didn 't catch it ; I didn 't understand
the thing. It would be 1 :20 if the 2 is punched, and if the 3 is
pun ched 1 :30 ; and if the 4 is p unched 1 :40, and if the 5 is
punched 1 :50 1
' ' A.-Yes, sir ; same transfer that is used all over the coun
ky. "
It cannot be fair or just or reasonable to require passengers,
in the hurry of rapid street car travel, to decipher at their peril
a check whose meaning so intelligent a judge cannot ascertain by
careful and deliberate inspection.
Another cond ition on the back of the check was expressed
thus : ' ' In accepting this tran fer, passenger agrees that in case
of controversy with conductor about this ticket and its refusal,
to pay the regular fare charged, and apply at the office of the
company for refund of same within three days. ' '
This condition is unreasonable, in that it makes the conductor,
for the time, the sole judge of the sufficiency of the ticket, and re
quires the passenger to pay additional fare though his ticket may
be refused without sufficient cause ; and, further, i n that it re
quires the wronged passenger, who so pays, to apply for refund
at the office of the company, which must be remote from the
houses and business pl aces of most passengers, and then l imits the
amount to be received by such per on to that wrongfully exacted.
It puts al l of the burden of the " controversy " upon the wronged
passenger, and none upon the wrongdoing company, and thereby
makes the j ust suffer for the unjust.
Reverse and remand.

FORSEE v.

142.
FOESEE V. A. GT. S. K. E. CO. § 142

142. FORSEE V. ALABAMA GREAT SOUTHERN RAIL-

A. GT. S. R. R.

CO.

§ 142

FORSEE V. ALABAMA GREAT SOUTH ERN RAIL
ROAD CO.,

ROAD CO.,

63 Miss. 66; 56 Am. R. 801. 1885.

63 Miss. 66; 56 Am. R. 801. 1885.

Action for ejection from train. Defendant charged more

when fare was paid on train, and failed to afford plaintiff op-

portunity to purchase a ticket. Judgment for plaintiff.

Arnold, J. (Omitting minor points.) It is competent for a

railroad corporation to adopt reasonable rules for the conduct

Action for ejection from train. Defendant charged more
when fare was paid on train, and failed to afford plaintiff op
portunity to purchase a ticket. Judgment for p laintiff.

of its business, and to determine and fix, within the limits speci-

fied in its charter and existing laws, the fare to be paid by

passengers transported on its trains. It may in the exercise of

this right make discrimination as to the amount of fare to be

charged for the same distance, by charging a higher rate when

the fare is paid on the train than when a ticket is purchased at

its office. Such a regulation has been very generally considered

reasonable and beneficial both to the public and the corporation,

if carried out in good faith. It imposes no hardship or injustice

upon passengers, who may, if they desire to do so, pay their

fare and procure tickets at the lower rate before entering the
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cars, and it tends to protect the corporation from the frauds,

mistakes and inconvenience incident to collecting fare and mak-

ing change on trains while in motion, and from imposition by

those who may attempt to ride from one station to another with-

out payment, and to enable conductors to attend to the various

details of their duties on the train and at stations. State v.

Goold, 53 Me. 279; Jeffersonville R. Co. v. Rogers, 28 Ind. 1,

92 Am. D. 276 ; Swan v. Manchester etc. R. Co., 132 Mass. 116,

42 Am. R. 432.

But such a regulation is invalid and cannot be sustained,

unless the corporation affords reasonable opportunity and facili-

ties to passengers to procure tickets at the lower rate, and there-

by avoid the disadvantage of such discrimination. When this

is done, a,nd a passenger fails to obtain a ticket, it is his own

fault, and he may be ejected from the train if he refuses to

pay the higher rate charged on the train.

When such a regulation is established, and a passenger en-

deavors to buy a ticket before he enters the cars and is unable

to do so on account of the fault of the corporation or its agents

or servants, and he offers to pay the ticket rate on the train,

and refuses to pay the car rate, it is unlawful for the corpora-

tion or its agents or servants to eject him from the train. He is

entitled to travel at the lower rate, and the corporation is a

557

ARNOLD, J. ( Omitting minor points. ) It i s competent for a
rail road corporation to adopt reasonable rules for the conduct
of its busine s, and to determine and fix, within the l imits speci
fied in its charter and existing laws, the fare to be paid by
passengers transported on its trains. It may in the exercise of
this right make discrimination as to the amount of fare to be
charged for the same d istance, by charging a higher rate when
the fare is paid on the train than when a ticket is purchased at
i ts office. Such a r�O'ulation has been very generally considered
reasonable and beneficial both to th e public and the corporation,
if carriPd out in good faith. It imposes no hardship or inj ustice
upon passengers, who may, if they desire to do so, p ay their
fare and procure tickets at the lower rate before entering the
cars, and it tends to p rotect the corporation from the frauds,
mistakes and inconvenience incident to collecting fare and mak
ing change on trains while in motion, and from i mposition by
those who may attempt to ride from one station to another with
out payment, an d to enable conductors to attend to the various
d tails of their duties on the train and at stations. State v.
Goold, 53 fo. 279 ; Jeffersonville R. Co. v. Rogers, 28 Ind. 1 ,
92 Am. D. 276 ; Swan v. Manchester etc. R. Co., 1 3 2 Mass. 1 1 6,
42 Am. R. 432.
But such a regulation is invalid and cannot be sustai ned,
nnless the corporation affords reasonable opportunity and facili
ties to passengers to p rocure tickets at the lower rate, and there
by avoid the disadvantage of such discrimination. When this
is done, �nd a passenger fails to obtain a ticket, it is his own
fault, and he may be ejected from the train if he refuses to
p ay the higher rate charged on the train.
When such a regulation is established, and a p assenger en
deavors to buy a ticket before he enters the cars and is unable
to do so on account of the fault of the corporation or its agents
or servants, and he offers to pay the t icket rate on the train,
and refuses to pay the car rate, it is unlawful for the corpora
tion or its agents or servants to eject him from the train. H e i s
entitled to travel at the lower rate, and the corporation i s a
_
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§ § 142, 143
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trespasser and liable for the consequences if he is ejected from

the train by its agents or servants. The passenger may, under

such circumstances, either pay the excess demanded under pro-

test, and afterward recover it by suit, or refuse to pay it, and

hold the corporation responsible in damages if he is ejected

from the train. 1 Redf. Railw. 104; Evans v. M. & C. R. Co., 56

Ala. 246, 28 Am. R. 771 ; St. Louis etc. R. Co. v. Dalby, 19 111.

358 ; St. Louis etc. R. Co. v. South, 43 111. 176, 92 Am. D. 103 ;

Smith V. Pittsburg etc. R. Co., 23 Ohio St. 10 ; Porter v. N. Y.

Cent. R. Co., 34 Barb. 353; Jeffersonville R. Co. v. Rogers,

28 Ind. 1, 92 Am. D. 276; Jeffersonville R. Co. v. Rogers, 38

Ind. 116, 10 Am. R. 103; State v. Goold, 53 Me. 279; Swan v.

Manchester etc. R. Co., 132 Mass. 116, 42 Am. R. 432 ; Du Lau-

rans v. St. Paul etc. R. Co., 15 Minn. 49, 2 Am. R. 102.

In such case exemplary damages would not be recoverable,

unless the expulsion or attempted expulsion was characterized

by malice, recklessness, rudeness, or willful wrong on the part

of the agents or servants of the corporation. Chicago etc. R. Co.

v. Scurr, 59 Miss. 456, 42 Am. R. 373; Du Laurans v. St. Paul
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etc. R. Co., 15 Minn. 49, 2 Am. R. 102; Pullman etc. v. Reed,

75 111. 125, 20 Am. R. 232 ; Hamilton v. Third Avenue R. Co.,

53 N. Y. 25 ; Townsend v. N. Y. Cent. R. Co., 56 N. Y. 295, 15

Am. R. 419 ; Paine v. C. R. I. & P. R. Co., 45 Iowa, 569 ; Mc-

Kinley v. C. & N. W. R. Co., 44 Iowa, 314, 24 Am. R. 748.

The cause was tried in the court below on theories and prin-

ciples of law different from those here expressed, and the judg-

ment is reversed and a new trial awarded.

143. KENT V. BALTIMORE AND OHIO RAILROAD CO.,

45 Ohio St. 284; 12 N. E. E. 798; 4 Am. St. R. 539. 1887.

Kent bought a thousand-mile "commercial travelers' mileage

ticket," paying for it the usual price. He did not sign the

ticket at the time, nor even know the conditions printed on it.

He used the ticket several times without signature, but at length

one of the conductors refused to honor it unless he would sign

the conditions. He refused, as he was unwilling to agree to one

condition releasing the company from the fraud or negligence of

OF

ARRIERS O F PASSENGERS.

trespasser and liable for the consequences if he is ejected from
the train by its agents or servants. The passenger may, under
such circumstances, either pay the excess demanded under pro
test, and afterward recover it by suit, or refuse to pay it, and
hold the corporation responsible in damages if he is ejected
from the train. 1 Redf. Railw. 104 ; Evans v. M. & C . R. Co., 56
Ala. 246, 28 Am. R. 771 ; St. Louis etc. R . Co. v . Dalby, 19 Ill.
358 ; St. Louis etc. R. Co. v. South, 43 Ill. 176, 92 Am. D. 103 ;
Smith v. Pittsburg etc. R. Co., 23 Ohio St. 10 ; Porter v. N. Y.
C ent. R. Co., 34 Barb. 353 ; Jeffersonville R. Co. v. Rogers,
28 Ind. 1 , 92 Am. D. 276 ; Jeffersonville R. Co. v. Rogers, 38
Ind. 1 1 6, 10 Am . R. 103 ; State v. Goold, 53 Me. 279 ; Swan v.
Manchester etc. R. Co., 1 32 Mass. 1 1 6, 42 Am. R. 432 ; Du Lau
rans v. St. Paul etc. R. Co., 15 Minn. 49, 2 Am. R. 102.
In such case exemplary damages would not be recoverable,
u nless the expulsion or attempted expul ion was characterized
by mal ice, recklessness, rudeness, or willful wrong on the part
o f the agents or servants of the corporation. Chicago etc. R. Co.
v. Scurr 59 Mi . 456, 42 Am. R. 373 ; Du Laurans v. St. Paul
etc. R. Co., 15 Minn. 49, 2 Am. R. 102 ; Pullman etc. v. Reed,
75 Ill. 125, 20 Am. R. 232 ; Hamilton v. Third Avenue R. Co.,
53 N. Y. 25 ; Townsend v. N. Y. Cent. R. Co., 56 N. Y. 295, 15
Am. R. 419 ; Paine v. C. R. I . & P. R. Co., 45 Iowa 569 ; Mc
Kinley v. C . & N. W. R. Co., 44 Iowa, 314, 24 Am. R. 748.
The cause was tried in the court below on theories and prin
ciples of law different from those here expressed , and the judg
ment is reversed and a new trial awarded.

its agents. As the company's instructions to its agents, and its

uniform custom, required such signature, plaintiff was ejected

from the train. Verdict for plaintiff in court of common pleas

was reversed in the circuit for refusal of judge to instruct as re-

quested, and the case came up on this question.
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143.
45

KENT V. BALTIMORE AND OHIO RAILROAD CO.,
Oli io St. 284 ; 12 N. E. R. 798; 4 A m. St. R. 539.

1887.

Kent bought a thousand-mile ' ' commercial travelers ' mil eage
ticket, ' ' paying for it the usual price. He did not sign the
ticket at the time, nor even know the condition printed on it.
He used the ticket several times without ignature, but at length
one of the conductors refused to honor it unless he would sign
the conditions. He refused, as he was unwilling to agree to one
condition releasing the company from the fraud or negligence of
its agents. As the company 's instructions j;o its agents, and its
uniform custom, required such signature, plaintiff was ejected
from the train. Verdict for plaintiff in court of common pleas
was reversed in the circuit for refusal of judge to instruct as :r:e
quested, and the case came up on this question.
558

KENT

KENT V. B. AND O. E. E. CO. § 143

Owen, C. J. The instructions requested and refused i^ored

the proof which tended to show that Kent received the ticket

from the company's agent without actual knowledge of the

conditions and directions written therein. They also presup-

posed that, by receiving the ticket, Kent acquiesced in all its

terms and conditions, in spite of the fact (which the evidence

tended to prove) that he may have been wholly ignorant of

them.

It is well settled that the purchaser of a railroad ticket does

not, by its mere acceptance, acquiesce in and bind himself to

all the terms and conditions printed thereon, in the absence

of actual knowledge of them : Baltimore & 0. R. R. Co. v. Camp-

bell, 36 Ohio St. 647, 38 Am. Rep. 617; Davidson v. Graham,

2 Ohio St. 135 ; Jones v. Voorhees, 10 Ohio, 145 ; Rawson v. Penn-

sylvania R. R. Co., 48 N. Y. 212, 8 Am. Rep. 543; 2 Wharton

on Evidence, sec. 1243 ; Brown v. Eastern R. R. Co., 11 Cush.

97 ; Malone v. Boston etc. R. R. Co., 12 Gray, 388, 74 Am. Dec.

598; Camden and Amboy R'y Co. v. Baldauf, 16 Pa. St. 67, 55

Am. D. 481 ; Wade on Notices, sees. 543, 552, 554, 555 ; Lawson
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on Carriers, sees. 106, 107; Blossom v. Dodd, 43 N. Y. 264; 3 Am.

Rep. 701 ; Quimby v. Vanderbilt, 17 N. Y. 306, 72 Am. Dec. 469.

There is nothing in the circumstance that the ticket in the

case at bar was sold at a rate reduced from the regular fare

to take it out of the rule. The rate was the usual and estab-

lished one allowed to a numerous class of patrons comprising

commercial travelers whose principals were shippers over the

company's road.

The contract between Kent and the railroad company was

made when he bought his ticket, received and paid for it;

Rawson v. Pennsylvania R. R. Co., supra. Neither party

could, after that, change its terms or impose new conditions

upon its enforcement without the consent of the other. Ac-

cording to the company's instructions to agents, and by

the uniform custom regulating the sale of such tickets, they

were required to be signed before their delivery to the pur-

chasers. The company saw fit, in the case at bar, to dispense

with this requirement. It received the plaintiff's money, de-

livered him the ticket, in his ignorance of any request that he

sign it, honored it for several trips without first requiring him

to sign its conditions. It thereby waived this requirement, and

its conductor was not justified, while it still retained plain-

tiff's money, in ejecting him from its cars by reason of his fail-

ure to sign the ticket, which had already gone into full effect

between the parties, and his failure to pay the usual fare in

money for a passage which was already paid for.
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OWEN, C. J. The instructions requested and refused i ored
the proof which tended to show that Kent received the ticket
from the company 's agent without actual knowledge of the
conditions and directions written therein. They also presup
posed that, by receiving the ticket, Kent acquiesced in a l l its
terms and conditions, in spite of the fact ( which the evidence
tended to prove) that he may have been wholly ignorant of
them.
It is well settled that the purchaser of a railroad ticket does
not, by its mere acceptance, acquiesce in and bind himself to
all the terms and conditions printed thereon, in the absence
of actual knowledge of them : Baltimore & 0. R. R. Co. v. C amp
bell , 36 Ohio St. 647, 38 Am. Rep. 617 ; Davidson v. Graham,
2 Ohio St. 135 ; Jone v. Voorhees, 10 Ohio, 145 ; Rawson v. Penn
sylvania R. R. Co., 48 N. Y. 212, 8 Am. Rep. 543 ; 2 Wharton
on Evidence, sec. 1243 ; Brown v. E astern R. R. Co., 11 C ush.
97 ; Ma l one v. Boston etc. R. R. Co., 12 Gray, 388, 7 4 Am. Dec.
598 ; Camden and Amboy R 'y Co. v. Baldauf, 16 Pa. St. 67, 55
Am. D. 481 ; Wade on Notices, secs. 543, 552, 554, 555 ; Lawson
on Carriers, secs. 106, 107 ; Blossom v. Dodd, 43 N. Y. 264 ; 3 Am.
Rep. 701 ; Quimby v. Vanderbilt, 17 N. Y. 306, 72 Am. Dec. 469.
There is nothing in the circumstance that the ticket in the
case at bar was sol d at a rate reduced from the regular fare
to take it out of the rule. The rate was the usual and estab
l ished one allowed to a numerous class of patrons comprising
commercial travelers whose principals were shippers over the
company 's road.
The contract between Kent and the rail road company was
made when he bought h is ticket, received and paid for it :
Rawson v. Pennsylvania R. R. Co., supra. Neither p arty
could, after that, change its terms or impose new conditions
upon its enforcement without the consent of the other. Ac
cording to the company 's i nstructions to agents, and by
the uni form custom regulating the sale of such tickets, they
were required to be signed before their delivery to the pur
chasers. The company saw fit, in the case at bar, to di pense
with this requirement. It received the plaintiff 's money, de
l ivered him the ticket, i n his ignorance of any request that he
sign it, honored it for several trips without first requiring him
to ign its conditions. It thereby waived this requirement, and
its conductor was not jm;tified, whil e it still retained plain
tiff 's money, in ejecting him from its cars by reason of his fail 
ure t o sign the ticket, wh ich had already gone into ful l effect
between the p arties, and his failure to pay the usual fare i n
money for a passage which was already paid for.
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The conclusion we have reached relieves us of a consideration

of the question arising upon the claim of counsel that the sixth

condition of this ticket was against public policy, and would

have been void if signed.

The trial court was right in refusing the instructions re-

quested.

The judgment of the circuit court is reversed, and that of

the court of common pleas affirmed.

144. PENNSYLVANIA RAILROAD CO. V. PARRY,

OF CARRIERS OF PASSENGERS.

Th � conclusion we have reached relieves us of a consideration
of the question arising upon the claim of coun el that the sixth
condition of this ticket was against public policy, and woul d
have been void i f signed.
The trial court was right in refusing the instructions re
quested.
The j udgment of the circuit court is reversed, and that of
the court of common p leas affirmed.

55 N. J. L. 551; 27 Atl. R. 914; 39 Am. St. B. 654. 1893.

Action for wrongful ejection from a train. Parry was trav-

eling on an excursion ticket, and to save time left his train,

walked to the station at a junction point and caught another

train that would reach his station earlier than the regular train.

The conductor refused to receive the excursion ticket on that

1 44.

PENNSYLVANIA RAILROAD CO. V. PARRY,

train, and on Parry's refusal to pay fare ejected him. Error for

refusal of court below to nonsuit.

55 N. J. L. 551j 27 A tl. R. 914j 39 Am. St. R. 654.

1893.

The Chancellor. The motion to nonsuit presented to the

court below this question, whether the contract between Mr.
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Parry and the railroad company permitted ]\Ir. Parry to quit the

branch road train before it reached its destination, and, pro-

ceeding in advance of it, continue his journey in a train with

which it did not connect, and was made available to him only

l)y accidental delay.

It is established by the course of judicial decision that when

a person who purchases a railway ticket to a certain place takes

his seat in a particular train that goes to his destination he

cannot, without permission of the railway company, while the

Action for wrongful ej ection from a train. Parry was trav
eling on an excursion ticket, and to save time left his train,
walked to the station at a junction point and caught another
train that wou l d reach his tation earlier than the regular trai.n.
The conductor refused to rec ive the excursion ticket on that
train, and on Parry 's refusal to pay fare ejected him. Error for
refusal of court below to nonsuit.

train is reasonably pursuing the duty of the carrier, leave it and

take another train, and complete his journey under the same

contract. The reason is that his contract is entire, and neither

he nor the company can be required to perform it in fragments :

State V. Overton, 24 N. J. L. 435, 61 Am. D. 671 ; Petrie v. Penn-

sylvania R. R. Co., 42 N. J. L. 449 ; Cheney v. Boston etc. R. R.

Co., 11 Met. (Mass.) 121, 45 Am. D. 190; Dietrich v. Pennsyl-

vania R. R. Co., 71 Pa. St. 432, 10 Am. R. 711 ; Oil Creek etc.

Ry. Co. V. Clark, 72 Pa. St. 231 ; Van Kirk v. Pennsylvania R. R.

Co., 76 Pa. St. 73, 18 Am. R. 404; Hamilton v. New York Cent.

R. R. Co., 51 N. Y. 100; Wyman v. Northern Pac. R. R. Co., 34

Minn. 210; McClure v. Philadelphia etc. R. R. Co., 34 Md. 352,

560

The motion to non uit presented to the
The CHANCELLOR.
court b l ow thi que tion, whether the contract between Mr.
Parry and the railroad company permitted Mr. Parry to quit the
branch road train before it reached its de. tination, and, pro
ceeding in advance of it, continue his journ y in a train with
which it did not connect, and wa made available to him only
by accidental delay.
It is establ ished by the course of j udicial decision that when
a person who purcha es a railway ticket to a certain place takes
his seat in a p articular train that goes to his destination he
cannot, without p ermission of the rai lway company, while the
train is rea onably p ursuing the duty of the carrier, leave it and
take another train, and complete his journey under the same
contract. The reason is that his contract is entire, and neither
he nor the company can be required to perform it in fragments :
State v. Overton, 24 N. J. L. 435, 6 1 Am. D. 671 Petrie v. Penn
sylvania R. R. Co., 42 N. J. L. 449 ; Cheney v. Boston etc. R. R.
Co., 11 Met. ( Mass. ) 121, 45 Am. D . 190 ; Dietrich v. Pennsyl
vania R. R. Co., 71 Pa. St. 432, 10 Am. R. 711 ; Oil C reek etc.
Ry. Co. v. Clark, 72 Pa. St. 231 ; Van Kirk v. Pennsylvania R. R.
Co., 76 Pa. St. 73, 18 Am. R. 404 ; Hamilton v. New York Cent.
R. R. Co., 51 N. Y. 1 00 ; Wyman v. Northern Pac. R. R. Co., 34
Minn. 210 ; McCl ure v. Philadelphia etc. R. R. Co., 34 Md. 352,
560
·
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6 Am. R. 345 ; Stone v. Chicago etc. Ry. Co., 47 Iowa 82, 29 Am.

R. 458 ; Clmrchill v. Chicago etc. R. R. Co., 67 111. 390 ; Cleve-

land etc. R. R. Co. V. Bartram, 11 Ohio St. 457; Hatten v. Rail-

road Co., 39 Ohio St. 375; Wilsey v. Louisville etc. R. R. Co.,

83 Ky. 511.

It is not necessary that the contract of carriage should be

fully set out in the passenger's ticket. The ticket is a mere

token that the fare has been paid, and that the passenger has

the right to be carried to the destination it indicates, accord-

ing to the reasonable regulations of the railway company. Such

regulations, at least so far as they are known to the passenger,

enter into the contract of passage, and it is the duty of the

passenger to conform to them.

The proofs of the plaintiff below very clearly exhibited that

Mr. Parry was familiar with the regulations under which the

defendant company was accustomed to transport passengers

between Riverton and Mount Holly upon such tickets as the

one he purchased. He admits that he knew that the local ac-

commodation train was apt to be belated, and that the train
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upon the branch road did not connect with it, and hence that

the latter train would not continue to the Broad Street station

in Burlington until the former had passed, and that it was

possible occasionally to catch it by quitting the branch road

train while it was M^aiting upon the Y, and walking a half

mile to the Broad Street depot. Indeed, it was his accurate

knowledge of the regulations of the company, and the delay

they occasioned, that prompted him to disregard them when

he saw an opportunity to expedite his transit.

He states that he could have purchased an excursion ticket

from Riverton to Burlington and back, and another from Bur-

lington to Mount Holly and return, for the same price that he

paid for the single excursion ticket from Riverton to Mount

Holly and return, and in that way have secured the undoubted

right to return by the local accommodation if he could have

caught it. 'But he did not purchase the two excursion tickets

and make his contract in that way. He chose rather to buy

the single ticket, which expressly provided that he should be

transported between the terminal points of his journey "via

Burlington branch," and subjected him to the regulations that

he should be carried to the Broad Street station, and there

change to the cars of a connecting train.

Under authority of the rule referred to, even in absence of

the express notice upon his ticket that he should not ''stop

off en route*' after he had once started in a train, it may be

questionable whether it would not have been an abandonment

36 561
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6 Am. R. 345 ; Stone v. Chicago etc. Ry. Co., 4 7 Iowa 82, 29 Am.
R. 458 ; Churchill v. Chicago etc. R. R. Co., 67 I l l . 390 ; Cleve
land etc. R. R. Co. v. Bartram, 1 1 Ohio St. 457 ; H atten v. Rail
road Co., 39 Ohio St. 375 ; Wilsey v. Louisvil le etc. R. R. Co.,
83 Ky. 511.
It is not necessary that the contract of carriage should be
ful ly set out in the passenger 's ticket. The ticket is a mere
token that the fare has been paid, and that the p assenger has
the right to be carried to the destination it indicates, accord
ing to the reasonable regulations of the railway company. Such
regulations, at least so far as they are known to the passenger,
enter into the contract of passage, and it is the duty of the
passenger to conform to them.
The proofs of the p laintiff below very c learly exhibited that
Mr. Parry was fami liar w ith the regulations under which the
defendant company was accustomed to transport p assengers
between Riverton and Mount Holly upon sueh tickets as the
one he p urchased. He admits that he knew that the local ac
commodation train was apt to be belated, and that the train
upon the branch road did not connect with it, and hence that
the latter train would not continue to the Broad Street station
i n Burlington until the form r had pa sed, and that it was
p ossible occasionally to catch it by quitting the branch road
train while it was waiting upon the Y, and walking a half
m i le to the Broad Street depot. Indeed, it was his accurate
knowledge of the reO'ulations of the company, and the delay
they occasioned, that prompted him to disregard them when
he aw an opportunity to expedite his transit.
He states that he could have purchased an excursion ticket
from Riverton to Burl ington and back, and another from Bur
l ington to Mount Holly and return, for the same price that he
paid for the single excursion ticket from Riverton to Mount
Holly and return, and in that way have secured the undoubted
right to return by the local accommodation if he could have
caught it. But he did not purchase the two excursion tickets
and make his contract in that way. He chose rather to buy
the single ticket, which expressly provided that he should be
transported between the terminal points of his journey ' ' via
Burli ngton branch, ' ' and subjected him to the regulations that
he hould be carried to the Broad Street station, and there
change to the cars of a connecting train.
Under authority of the rule referred to, even in absence of
the express notice upon his ticket that he should not ' ' stop
off en 1 0u te after he had once started in a train, it may be
questionable whether it would not have been an abandonment
36
561
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of his contract if he had left the train, while it was duly per-

forming its duty, at any other point than that which the reg-

ulations designated for that purpose. The notice upon the

ticket simply served to call attention to that rule. But in

deciding this case it is not necessary to determine that ques-

tion. The additional fact that, with the express notice which

the ticket gave before him, he quit the branch train with the

deliberate intention of not again taking either it or its con-

necting train, appears, and in light of such fact his noncon-

formity to the regulations which entered into his contract, and

consequent infraction of that contract and abandonment of

his rights thereunder, become too conspicuous to admit of doubt.

There was nothing in the evidence to indicate that the regula-

tions of the defendant company were not reasonable, and it is

admitted that the train abandoned was pursuing its way as those

regulations required.

Under these conditions the conductor was justified in de-

manding a new fare, and, upon the refusal of Mr. Parry to pay

it, to remove him from the train in the manner that was adopted :
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State V. Overton, 24 N. J. L. 435, 61 Am. D. 671.

It is our conclusion that the plaintiff below should have been

nonsuited, and hence that the judgment now reviewed must be

reversed.

145. FREDERICK V. MARQUETTE, HOUGHTON AND

ONTONAGON RAILROAD CO.,

37 Mich. 342; 26 Am. R. 531. 1877.

Judgment for defendant below.

Marston, J. This is an action on the case brought to recover

damages for being unlawfully ejected and put off a train of

cars by the conductor of the train. The evidence on the part of

the plaintiff tended to show that on the evening of January

144 ' 145

OF

CARRIERS OF PASSENG ERS.

of his contract if he had left the train, whi le it was duly per
forming its duty, at any other point than that which the reg
ulations designated for that purpose. The notice upon the
ticket simply served to call attention to that rule. But i n
deciding this case i t i s not necessary t o determine that ques
tion. The additional fact that, with the express notice which
the ticket gave before him, he quit the branch train w ith the
deliberate intention of not again taking either it or its con
necting train, appears, and in light of such fact his noncon
form ity to the regulation which entered into his contract, and
consequent infraction of that contract and abandonment of
his rights thereunder, become too conspicuous to admit of doubt.
There was nothing in the evidence to indicate that the regula
tions of the de f ndant company were not reason able, and it is
admitted that the train abandoned was p ursuing its way as those
regul ations required.
Under these conditions the conductor was justified in de
manding a new fare, and, upon the refusal of Mr. Parry to pay
it, to remove him from the train in the manner that was adopted :
State v. Overton, 24 N. J. L. 435, 61 Am. D. 671.
It is our conclusion that the plaintiff bel ow should have been
nonsuitecl, and hence that the j udgment now reviewed must be
reversed.

29th, 1876, he went to the regular ticket office of the defendant

at Ishpeming and asked for a ticket to Marquette, presenting to

the agent in charge of the office one dollar from which to make

payment therefor; that the agent received the money, handed

plaintiff a ticket and some change, retaining sixty-five cents for

the ticket, the regular fare to Marquette; that the plaintiff

145.

FRED ERICK V. MARQUETTE, HOUGHT ON AND
ONTONAGON RAILROAD CO.,

did not attempt to read what was on his ticket, nor did he

count the change received back until next morning or notice it

37

Mich. 342; 2 6

A m.

R. 531 .

1617.

until then; that he went on board the train bound for Mar-

quette, and after the train left the station the conductor took
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Judgment for defendant below.
MARSTON, J. This is an action on the case brought to recover
damages for being unlawfully ejected and put off a train of
cars by the conductor of the train. The evidence on the part of
the plaintiff tended to show that on the evening of January
29th, 1876, he went to the regular ticket office of the defen dant
at I shpeming and asked for a ticket to Marquette, presenting to
the agent in charge of the office one dollar from which to make
paym ent therefor ; that the aO'ent received the money, handed
pJajntiff a ticket and some change, retaining sixty-five cents for
the ticket, the regular fare to Marquette ; that the plaintiff
ili d not attempt to read what was on his ticket, no-r did he
c01mt the change r ceived back until next morning or noti ce it
until then ; that he went on board the train bound [. m Mar
quette, and after the train left the station the conductor took
!1'12
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FEEDEEICK v. M., H. AND 0. E. E. CO. § lA'^

up the ticket, giving him no cheek to indicate his destination,

but at the time telling him his ticket was only for Morgan; that

when the train reached jMorgan the conductor told the plaintiff

he must get off there or pay more fare; that if he wanted to go

to Marquette he must pay thirty-five cents more. Plaintiff' in-

sisted he had paid his fare and purchased his ticket to Mar-

quette and refused to pay the additional fare, whereupon he

was ejected from the train, etc. On the part of the defendant

evidence was given tending to show that the ticket purchased

and presented to the conductor was in fact a ticket for JMorgan

and not for Marquette. Under the pleadings and charge of the

court other evidence in the case and questions sought to be raised

need not be referred to, and as the real gist of the action was for

the expulsion from the cars by the conductor, the above state-

ment is deemed sufficient to a proper understanding of the case.

An erroneous impression seems to prevail with many that

where the conductor of a passenger train ejects therefrom a

passenger who has paid his fare to a point beyond, but has lost

or mislaid his ticket, or whose ticket does not entitle him to pro-
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ceed farther, or upon that train, that the company is liable in

an action at law for all damages which the party may in any

way have sustained in consequence of the delay, mortification,

injury to his health or otherwise, and that the passenger is

under no obligation to prevent or lessen the damages by pay-

ment of the necessary additional fare to entitle him to complete

his journey without interruption. Although such damages were

claimed in this case, under our present view it will be unneces-

sary to discuss this question any farther at present.

What, then, is the duty of the conductor in a case like the pres-

ent? and what are the passenger's rights? In considering these

questions we cannot shut our eyes to the manner and method

which railroad companies and common carriers generally have

adopted in order to successfully carry out their business. The

view to be taken of these questions must be a practical one, even

although it may work, perhaps, injustice in some special and

particular cases, resulting, however, in great part, if not wholly,

from other causes. In Day v. Owen, 5 Mich. 521, 72 Am. D. 62,

Mr. Justice Manning, in speaking of the rules and regulations

of common carriers, said, "All rules and regulations must be

reasonable, and to be so, they should have for their object the

accommodation of the passengers. Under this head we include

every thing calculated to render the transportation most com-

fortable and least annoying to passengers generally; not to one,

or two, or any given number carried at a particular time, but to

a large majority of the passengers ordinarily carried. Such rules

563

up the ticket, giving him no check to indicate hi destination,
but at the time telling him his ticket was only for Morgan ; that
when the train reached Morgan the conductor told the plaintiff
he mnst get off there or pay more fare ; that if he wanted to go
to 1arquette he must pa y thirty-five cents more. Plaintiff i n
sisted he had paid his fare and p urchased his ticket to Mar
q uette and refused to pay the ad ditional fare, whereupon he
was ejected from the train, etc. On the part of the defendant
evi dence was given tending to show that the t icket purchased
and pre ented to the conductor was in fact a ticket for 1\'Iorgan
and not for 1arquette. Under the pleadings and charge of the
court other evidence in the case and questions sought to be raised
need not be referred to, and as the real gist of the action was for
the expulsion from the car by the conductor, the above state
ment is deemed sufficient to a p roper understanding of the case.
An erroneous impression seems to prevail with many that
where the conductor of a passen er train ejects therefrom a
p assenger who has paid his fare to a point beyond, but has lost
or mislaid his ticket, or whose ticket does not entitle him to pro
ceed farther, or upon that train, that the company is liable in
an action at law for all damages which the party may in any
way have su tained i n consequence of the delay, mortification,
injury to his health or otherwise, and that the p assenger is
under no obligation to prevent or l essen the damages by pay
ment of the necessary additional fare to entitle him to complete
his journey without i nterruption. A lthough such damage were
claimed in this case, under our p resent view it will be unneces
sary to discuss this question any farther at pr<isent.
What, then, is the duty of the conductor in a case l ike the pres
ent � and what are the passenger 's rights � I n considering these
questions we cannot shut our eyes to the manner and method
which railroad compani s and common carriers generally have
adopted in order to succes ful ly carry out their business. The
view to be taken of the e questions m ust be a practica l one , even
although it may work, perhap , i njustice in some special and
particul ar cases, resulting, however, in great part, i f not wholly,
from other cau e . In Day v. Owen, 5 l\1 ich. 52 1, 72 Am. D. 62,
Mr. Jn�tice MANNING, in speaking of the rules and regulations
of common carriers, said, ' ' Al l rules and regulations must be
rea onable, and to be so, they shoul d have for their object the
accommodation of the passengers. Under this head we include
every thing calculated to render the transportation most com
fortable and least annoying to passengers generally ; not to one,
or two, or any given number carried at a particular · time, but to
a large majority of the passengers ordinarily carried. Such rules
563
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and rej^ulations should also be of a permanent nature^ and not

be made for a particular occasion or emergency."

It is within the common knowledge or experience of all trav-

elers that the uniform and perhaps the universal practice is for

railroad companies to issue tickets to passengers with the places

designated thereon from whence and to which the passenger is

to be carried; that these tickets are presented to the conductor

or person in charge of the train, and that he accepts unhesitat-

ingly of such tickets as evidence of the contract entered into

between the passenger and his principal. It is equally well

known that the conductor has but seldom if ever any other

means of ascertaining, within time to be of any avail, the terms

of the contract, unless he relies upon the statement of the passen-

ger, contradicted as it would be by the ticket produced, and that

even in a very large majority of cases, owing to the amount

of business done, the agent in charge of the office, and who sold

the ticket, could give but very little if any information upon

the subject. That this system of issuing tickets, in a very large

majority of cases, works well, causing but very little, if any,
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annoyance to passengers generally, must be admitted. There

of course will be cases, where a passenger who has lost his

ticket, or where through mistake the wrong ticket has been

delivered to him, will be obliged to pay his fare a second time

in order to pursue his journey without delay, and if unable to

do this, as will sometimes be the case, very great delay and injury

may result therefrom. Such delay and injury would not be the

natural result of the loss of a ticket or breach of the contract,

but would be, at least in part, in consequence of the pecuniary

circumstances of the party. Such cases are expectional, and

however unfortunate the party may be who is so situated,

yet we must remember that no human rule has ever yet been

devised that would not at times injuriously affect those it was

designed to accommodate. This method of purchasing tickets

is also of decided advantage to the public in other respects; it

enables them to purchase tickets at times and places deemed

suitable, and to avoid thereby the crowds and delays they would

otherwise be subject to. Were no tickets issued and each passen-

ger compelled to pay his fare upon the cars, inconvenience and

delay would result therefrom, or the officers in charge of the train

to collect fares would be increased in numbers to an unreasonable

extent, while at fairs and places of public amusement where

tickets are issued and sold entitling the purchaser to admission

and a seat, we can see and appreciate the confusion which would

exist if no tickets were sold, or if the party presenting the ticket

were not upon such occasions to be bound by its terms.
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and r� gu l ations should also be of a permanent nature, and not
be made for a particular occasion or emergency. ' '
It i s within the common lmowledge or expeTience of all trav
·
elers that the uniform and perhaps the universal practice is for
railroad companies to issue tickets to passengers with the places
desi gnated thereon from whence and to which the passenger is
to be carried ; that these tickets are p resented to the conductor
or person i n charge of the train, and that he accepts unhesitat
ingly of such tickets as evidence of the contract entered into
between the passenger and his principal. It is equally wel l
known that the conductor has but seldom if ever any other
means of ascertaining, within time to be of any avail, the terms
of the contract, unless he relies upon the statement of the passen
ger, contradicted as it would be by the ticket produced, and that
even in a very large majority of cases, owing to the amount
of business done, the agent in charge of the office, and who sold
the ti cket, could give but very l ittle if any information upon
the subject. That this system of issuing t ickets, in a very large
majority of cases, works well, causing but very l ittle, if any,
annoyance to passengers generally, must be admitted. There
of course will be cases, where a passenger who has lost his
ticket, or where through mistake the wrong ticket has been
delivered to him, will be obl iged to pay his fare a second time
i n order to pursue his journey without delay, and i f unable to
do this, as will sometimes be the case, very great del ay and injury
m ay result therefrom. Such delay and injury would not be the
natural result of the loss of a ticket or breach of the contract,
but would be, at least in part, in consequence of the pecuniary
circumstances of the party. Such cases are expectional, and
however unfortunate the party may be who is so situated,
yet we must remember that no human rule has ever yet been
devised that would not at times injuriously affect those it was
designed to accommodate. This method of purchasing tickets
is also of decided advantage to the public in other respects ; it
enables them to purchase tickets at times and places deemed
suitable, and to avoid thereby the crowds and del ays they would
otherwise be subject to. Were no tickets issued and each passen
ger compelled to pay his fare upon the cars, inconvenience and
del ay would result therefrom, or the officers in charge of the train
to collect fares would be increased in numbers to an unreasonable
extent, while at fairs and p laces of public amusement where
tickets are issued and sold entitling the purchaser to admission
and a seat, we can see and appreciate the confusion which would
exi t i f no tickets were sold, or i f the p arty presenting the ticket
were not upon such occasions to be bound by its terms.
i;g,f,

FREDERl K

FEEDEKICK v. M., H. A^'D O. E. E. CO. § 145

How, then, is the conductor to ascertain the contract entered

into between the passenger and the railroad company where a

ticket is purchased and presented to him ? Practically there are

but two ways — one, the evidence afforded by the ticket; the

other, the statement of the passenger contradicted by the ticket.

Which should govern? In judicial investigations we appreciate

the necessity of an obligation of some kind and the benefit of

a cross-examination. At common law parties interested were not

competent witnesses, and even under our statute the witness is

not permitted, in certain cases, to testify as to facts which, if

true, were equally within the knowledge of the opposite party,

and he cannot be procifred. Yet here would be an investigation

as to the terms of a contract, where no such safeguards could

be thrown around it, and where the conductor, at his peril, would

have to accept of the mere statement of the interested party. I

seriously doubt the practical workings of such a method, except

for the purpose of encouraging and developing fraud and false-

hood, and I doubt if any system could be devised that would

so much tend to the disturbance and annoyance of the traveling
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public generally. There is but one rule which can safely be

tolerated with any decent regard to the rights of railroad com-

panies and passengers generally. As between the conductor and

passenger, and the right of the latter to travel, the ticket pro-

duced must be conclusive evidence, and he must produce it when

called upon, as the evidence of his right to the seat he

claims. Where a passenger has purchased a ticket and the con-

ductor does not carry him according to its terms, or, if the

company, through the mistake of its agent, has given him the

wrong ticket, so that he has been compelled to relinquish his

seat, or pay his fare a second time in order to retain it, he would

have a remedy against the company for a breach of the con-

tract, but he would have to adopt a declaration differing es-

sentially from the one resorted to in this case.

We have not thus far referred to any authorities to sustain

the views herein taken. If any are needed, the following, we

think, will be found amply sufficient, and we do not consider it

necessary to analyze or review them. Townsend v. N. Y. C. &. H.

R. E. r'. Co., 56 N. Y. 298, 15 Am. Rep. 419; Hibbard v.

N. Y. & E. R. R., 15 id. 470; Bennett v. N. Y. C. & H. R. R., 5

Hun, 600; Downs v. N. Y. & N. H. R. R., 36 Conn. 287,

4 Am. Rep. 77 ; C, B. & Q. R. R. v. Griffin, 68 111. 499 ; Pullman

P. C. Co. V. Reed, 75 111. 125, 20 Am. R. 232; Shelton v. Lake

Shore, etc. Ry. Co., 29 Ohio St. 214.

I am of opinion that the judgment should be affirmed with

costs.
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How, then, is the conductor to ascertain the contract entered
into between the passenger and the railroad company where a
ticket is purcha ed and p resented to him . Practica1 ly there are
but two ways-one, the evidence afforded by the ticket the
other, the statement of the pa senger contradicted by the ticket.
Which should govern � In judicial investigations we appreciate
the necessity of an obligation of some kind and the benefit of
a cross-examination. At common law parties interested were not
competent witne ses and even under our statute the witne s is
not permitted, in certain cases, to testify as to facts which, i f
true, were equally within the knowledge o f the opposite p arty,
and he cannot be proC1: red. Yet here would be an i nvestigation
as to the terms of a contract, where no such safeguard could
be thrown around it, and where the conductor, at his peril, would
have to accept of the mere statement of the intere ted party. I
seriou ly doubt the p ractical workings of such a method, except
for the purpose of encouraging and developing fraud and fal e
hood, and I doubt if any system could be devi ed that would
so much tend to the disturbance and annoyance of the travel ing
p ublic generally. There is but one rule wtich can safely be
tolerated with any decent reaard to the rights of railroad com
p anies and passengers generally. As between the conductor and
passenger, and the riaht of the latter to trav 1 the ticket pro
duced mu t be conclusive evidence, and he mu t produce it when
called upon, as the evidence of his right to the seat he
claims. Where a pa enger has purchased a ticket and the con
ductor does not carry him according to its terms, or, i f the
-company, through the mistake of it agent has given him the
wrong ticket, so that he has been compelled to relinquish his
seat, or p ay his fare a second time in order to retain it, he would
have a remedy against the company for a breach of the con
tract, but he would have to adopt a declaration differing es
sentially from the one resorted to in this case.
We have not thus far referred to any authorities to su tain
the views herein taken. I f any are needed, the following, we
think, will be found amply sufficient, and we do not consider it
necessary, to analyze or review them. Townsend v. N. Y. C. &. H.
R. R. R. Co., 56 N. Y. 298 15 Am. Rep. 419 ; Hibbard v.
N. Y. & E . R. R., 1 5 id. 470 ; Bennett v. N. Y. C . & H . R. R., 5
Hun , 600 ; Downs v. N. Y. & N. H . R. R., 36 Conn. 287,
4 Am. Rep. 77 ; C . , B. & Q. R. R. v . Griffin, 68 Ill. 499 ; Pullman
"?. C. Co. v. Reed , 75 Il l . 125, 20 Am. R. 232 ; Shelton v. Lake
Shore, etc. Ry. Co., 29 Ohio St. 214.
I am of opinion that the judgment should be affirmed with
·

costs.
565

§ 146
§ 146 OF CAEEIEES OF PASSENGEES.

146. HUFFORD V. GRAND RAPIDS AND INDIANA

RAILROAD CO.,

64 Mich. 631; 31 N. W. R. 544; 8 Am. St. B. 859. 1887.

146.

O F CAR R IERS OF PASSE

HUFFORD

V.

GERS.

GRAND RAPIDS
RAILROAD CO.,

AND

Il\TDIANA

Assault and battery for threatening a wrongful ejection of

plaintiff from the train. The ticket agent at Manton sold him a

64 Mich. 631 j 31 N. W. R. 544 j 8 Am. St. R. 859.

1887.

punched ticket originally good for a ride from Sturgis to Trav-

erse City. Plaintiff noticed the peculiarity in the ticket and re-

turned to the ticket office to ask if the ticket was good. The agent

assured him that it was good from Manton to Traverse City. As

a matter of fact the punch mark told the conductor that it had

been punched for a ride to Walton Junction beyond INIantou,

and was good only from Walton Junction to Traverse City. The

conductor so informed plaintiff, who told the former of his con-

versation with the agent when he bought the ticket, adding that

he had paid for his ticket and should not pay his fare again.

The conductor then laid his hands on plaintiff's shoulder, rang

the bell and said that unless he paid his fare, which was twenty-

five cents, he would be put off the train. The fare was then

paid under protest. Verdict for defendant, and plaintiff brings
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error.

Sherwood, J. (After stating the facts.) There seems to be

no question but that the plaintiff purchased his ticket of an

agent of the company, who had the right to sell the same and

receive the plaintiff's money therefor; that the ticket covered

the distance between the two stations, and was purchased by the

plaintiff in perfect good faith ; that the ticket was genuine, and

was issued by the company, and one which its agent had the right

to sell to passengers. The plaintiff had a right to rely upon the

statements of the agent that it was good, and entitled him to a

ride between the two stations. It was a contract for a ride be-

Assault and battery for threatening a wrongful ejection of
plainti ff from the train. The ticket agent at Manton sold him a
punched t icket originally good for a ride from Sturgis to Trav
erse C ity. Plaintiff noticed the peculi arity in the ticket and re
turned to the ticket office to ask i f the ticket was good. The agent
as ured him that it was good from Manton to Traverse C ity. As
a matter of fact the punch mark told the conductor that it had
been punched for a ride to Walton Junction beyond fanton,
and wa good only from Walton Junction to Traverse C ity. The
conductor so informed pla intiff, who told the former of his con
ver ation with the agent when he bought the ticket, adding that
he had paid for his ticket and should not pay his fare again.
The conductor then laid his hands on plaintiff 's shoul der rang
the bell and aid that unless he paid hi fare, which was twenty
five cents, he would be put off the train. The fare was then
paid under protest. Verdict for defendant, and plaintiff brings
error.

tween the two stations that the defendant's agent had a right

to make, and did make, with the plaintiff.

The ticket given by the agent to the plaintiff was the evi-

dence agreed upon by the parties, by which the defendant should

thereafter recognize the rights of plaintiff in his contract; and

neither the company nor any of its agents could thereafter be

permitted to say the ticket was not such evidence, and conclusive

upon the subject. Passengers are not interested in the internal

affairs of the companies whose coaches they ride in, nor are

they required to know the rules and regulations made by the

directors of the company for the control of the action of its

agents and the management of its affairs.

566

SHERWOOD, J. ( After stating the fact . ) There seems to be
no qu stion but that the plaintiff purchased his tick t of an
agent of the company, who had the right to sell the same and
rec ive the plaintiff 's mon y therefor ; that the ticket covered
the di. tance bet\veen the two tation and was purchased by the
plaintiff in perf ct good faith ; that the ticket was genuine, and
wa issued by the company, and one which its agent had the right
to sel l to pa sengers. The p laintiff had a ri ght to rely upon the
statem ents of the agent that it was good, and entitled him to a
ride between the two stations. It was a contract for a ride be
tween the two stations that the defendant ' agent had a right
to make and lid make, w ith the plaintiff.
The ticket given by the agent to the plaintiff wa the evi
dence � greed upon by the parti s, by which the defendant should
thereafter recognize the rights of plaintiff in his contract ; and
neither the company nor any of its agents could thereafter be
permitted to say the ticket was not such evidence and conclusive
upon the subj ct. Passengers are not interested i n the i nternal
affairs of the companies whose coaches they ride in, nor are
they required to know the rules and reO'ulations made by the
direc ors of the company for the control of the action of its
a g<'nt. an l the managem ent of it affairs.
566

AUERJ3ACII

AUEEBACII V. N. Y, C. AND H. E. R. E. CO. §§ 146, 147

When the plaintiff told the conductor on the train that he had

paid his fare, and stated the amount he paid to the agent who

gave him the ticket he presented, and told him it was good, it was

the duty of the conductor to accept the statement of the plaintiff

until he found out it was not true, no matter what the ticket con-

tained in words, figures, or other marks. All sorts of people

travel upon the cars ; and the regulations and management of the

company's business and trains which would not protect the edu-

cated and uneducated, the wise and the ignorant, alike, would be

unreasonable indeed. On the undisputed facts in this case, I

think the plaintiff was entitled to go to Walton junction upon

the ticket he presented to the conductor ; Maroney v. Old Colony

& N. R'y Co., 106 Mass. 153, 8 Am. Rep. 305; Murdock v. Bos-

ton & A. R. R. Co., 137 Mass. 293, 50 Am. Rep. 307. See this

case in 53 Mich. 118. . . .

The judgment must be reversed and a new trial granted.

Compare with Frederick v. Railroad, 37 Mich. 342, 26 Am. R.

531.

147. AUERBACH V. NEW YORK CENTRAL AND E[UD-
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SON RIVER RAILROAD CO.,

89 N. Y. 281; 42 Am. B. 290. 1882.

Action for damages for wrongful ejection from defendant's

train on which plaintiff was a passenger. Judgment for de-

fendant.

v.

N.

Y.

C. AND H. R. R. R. CO. § § 146, 147

When the plaintiff told the conductor on the train that he had
paj d his fare, and stated the amount he paid to the agent who
gave him the ticket he presented, and told him it was good, it was
the duty of the conductor to accept the statement of the plaintiff
until he found out it was not true, no matter what the ticket con
tained in words, :figures, or other marks. All sorts of people
travel upon the cars ; and the regulations and management of the
company 's business and trains which would not protect the edu
cated and uneducated, the wise and the ignorant, alike, would be
unreasonable indeed. On the undisputed facts in this case, I
think the plaintiff was entitled to go to Wal ton junction upon
the ticket he presented to the conductor ; Maroney v. Old Colony
& N. R 'y Co., 106 Mass. 153, 8 Am. Rep. 305 ; Murdock v. Bos
ton & A. R. R. Co., 137 Mass. 293, 50 Am. Rep. 307. See this
case in 53 Mich. 1 18.
The judgment must be reversed and a new trial granted.
Compare with Frederick v. Railroad, 37 Mich. 342, 26 Am. R.
531.

Earl, J. This action was brought by the plaintiff to recover

damages for being ejected from one of the defendant's cars while

he was riding therein as a passenger. He was nonsuited at the

trial and the judgment entered upon the nonsuit was affirmed at

the General Term. The material facts of the case are as follows :

The plaintiff, being in St. Louis on the 21st day of September,

147.

AUERBACH V. NEW YORK C ENTRAL AND HUD
S ON RIVER RAILROAD C O.,

1877, purchased of the Ohio and Mississippi Railway Company a

ticket for a passage from St. Louis over the several railroads men-

89

N. Y. 281 ; 42 Am. R. 290.

1882.

tioned in coupons annexed to the ticket to the city of New York,

It was specified on the ticket that it was ''good for one contin-

uous passage to point named on coupon attached ' ' ; that in selling

the ticket for passage over other roads the company making the

sale acted only as agent for such other roads, and assumed no

responsibility beyond its own line; that the holder of the ticket

Action for damages for wrongful ejection from defendant 's
train on which p laintiff was a p assenger. Judgment for de
fendant.

agreed with the respective companies over whose roads he was

to be carried to use the same on or before the 26th day of Sep-

567

EARL, J. This action was brought by the plaintiff to recover
d amages for being ej ected from one of the defendant 's cars while
he was riding therein as a passenger. He was nonsuited at the
trial and the judgment entered upon the nonsuit was affirmed at
the General Term. The material facts of the case are as follows :
The plaintiff, being in St. Louis on the 21st day of September,
1 877, purcha ed of the Ohio and Mississippi Railway Company a
ticket for a passage from St. Louis over the several railroads men
tioned in cou pons annexed to the ticket to the city of New York.
It was specified on the ticket that it was ' ' good for one contin
uous passage to point named on coupon attached ' ' ; that in selling
the ticket for p assage over other roads the company making the
'
sale acted only as agent for such other roads, and assumed no
responsibility beyond its own line ; that the hol der of the ticket
agreed with the respective companies over whose roads he was
to be carried to use the same on or before the 26th day of Sep567

§ 147
§ 147 OF CAEKIEES OF PASSENGEES.

tember then instant, and that if he failed to comply with such

agreement either of the companies might refuse to accept the

ticket or any coupons thereof, and demand the full regular fare

which he agreed to pay. He left St. Louis on the day he bought

the ticket and rode to Cincinnati, and there stopped a day. He

then rode to Cleveland and stayed there a few hours, and then

rode on to Buffalo, reaching there on the 24th, and stopped there

a day. Before reaching Buffalo he had used all the coupons ex-

cept the one entitling him to a passage over the defendant 's road

from Buffalo to New York. The material part of the language

upon that coupon is as follows:

"Issued by Ohio and Mississippi railway on account of New

York Central and Hudson River railroad, one first-class passage,

Buffalo to New York."

Being desirous of stopping at Rochester, the plaintiff pur-

chased a ticket over the defendant's road from Buffalo to Roches-

ter, and upon that ticket rode to Rochester on the 25th, reaching

there in the afternoon. He remained there about a day, and in

the afternoon of the 26th of September, he entered one of the
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cars upon the defendant's road to complete his passage to the

city of New York. He presented his ticket, with the one coupon

attached to the conductor, and it was accepted by him, and was

recognized as a proper ticket and punched several times, until

the plaintiff reached Hudson about three or four o'clock, A. M.,

September 27, when the conductor in charge of the train de-

clined to recognize the ticket on the ground that the time had

run out, and demanded three dollars fare to the city of New

York, which the plaintiff declined to pay. The conductor with

some force then ejected him from the car.

The trial judge nonsuited the plaintiff on the ground that the

ticket entitled him to a continuous passage from Buffalo to New

York, and not from any intermediate point to New York. The

General Term affirmed the nonsuit upon the ground, that al-

though the plaintiff commenced his passage upon the 26th of

September, he could not continue it after that date on that ticket.

We are of opinion that the plaintiff was improperly nonsuited.

The contract at St. Louis, evidenced by the ticket and coupons

there sold, was not a contract by any one company or by all the

companies named in the coupons jointly for a continuous passage

from St. Louis to New York. A separate contract was made for

a continuous passage over each of the roads mentioned in the

several coupons. Each company through the agent selling the

ticket made a contract for passage over its road, and each com-

pany assumed responsibility for the passenger only over its

road. No company was liable for any accident or default upon
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tember then i nstant, and that i f he failed to comply with such
agreement either of the companies might refuse to accept the
ticket or any coupons thereof, and demand the full regular fare
which he agreed to pay. He left St. Louis on the day he bought
the ti cket and rode to Ci ncinnati, and there stopped a day. He
then rode to Cleveland and stayed there a few hours, and then
rode on to Buffalo, reaching there on the 24th , and stopped there
a day. Before reaching Buffalo he had llsed all the coupons ex
cept the one entitling him to a passage over the defendant 's road
from Buffalo to New York. The material part of the language
upon that coupon is as fol1ows :
' ' Issued by Ohio and Mis issippi railway on account of New
York Central and H udson River railroad. one first-class passage,
Buffalo to New York. "
Being desirous of stopping at R oche ter, the plaintiff pur
chased a ticket over the d fondant 's road from Buffalo to Roches
ter, and upon that ticket rode to Rochester on the 25th, reaching
there in the afternoon. He remained there about a day, and in
the afternoon of the 26th of September, he entered one of the
cars upon the d f ndant 's road to complete his passage to the
c ity 0£ New York. H e p resented his ticket, with the one coupon
attached to the conductor, and it was accepted by him, and was
recognized as a p roper ticket and punched several times, until
the pl aintiff reached Hud on about three or four o 'clock, A. M.,
September 27, when the conductor in charge of the train de
clined to recognize the tick t on the ground that the time had
run out, and demanded three dollars fare to the city of New
York, which the p lainti ff declined to pay. The conductor with
some force then ejected him from the car.
The trial judge nonsuited the pl aintiff on the ground that the
t icket entitled him to a continuous passage from Buffalo to New
York, and not from any intermediate point to New York. The
General Term affirmed the nonsuit upon the ground, that al
though the plaintiff commenced his p assage upon the 26th of
September he could not continue it after that date on that ticket.
We are of opinion that the plaintiff was improperly non uited.
The co�tract at St. Louis, evidenced by the ticket and coupons
there sold, was not a contract by any one company or by all the
companies named in the coupons jointly for a continuous pa sage
from St. Loui to New York. A separate contract was made for
a continuous pas age over each of the roads mentioned in the
several coupons. Each company through the agent selling the
ticket made a contract for pas age over its road, and each com
pany a sumed responsibility for th pas enger only over its
road. No company was liable for any accident or default upon

AUERBACH v. N. Y. C. A N D

AUERBACH v. N. Y. C. AND II. E. E. E. CO. § 147

any road but its own. This was so by the very terms of the

agreement printed upon the ticket. Hence the defendant is not

in a position to claim that the plaintiff was bound to a continuous

passage from St. Louis to New York, and it cannot complain of

the stoppages at Cincinnati and Cleveland. Hutch, on Carriers,

§ 579; Brooke v. Grand Trunk Eailway Co., 15 Mich. 332.

But the plaintiff was bound to a continuous passage over the

defendant's road, that is, the plaintiff could not enter one train

of the defendant's cars and then leave it, and subsequently take

another train and complete his journey. He was not, however,

bound to commence his passage at Buffalo. He could commence

it at Rochester or Albany, or any other point between Buffalo

and New York, and then make it continuous. The language of

the corftract and the purpose which may be supposed to have in-

fluenced the making of it do not require a construction which

would make it imperative upon a passenger to enter a train

at Buffalo. No possible harm or inconvenience could come to

the defendant if the passenger should forego his right to ride

from Buffalo and ride only from Rochester or Albany. The
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purpose was only to secure a continuous passage after the passen-

ger had once entered upon a train. On the 26tli of September

the plaintiff, having the right to enter a train at Buffalo, it can-

not be perceived why he could not, with the same ticket, right-

fully enter a train upon the same line at any point nearer to

the place of destination.

When the plaintiff entered the train at Rochester on the after-

noon of the 26th of September and presented his ticket and it was

accepted and punched, it was then used within the meaning of

the contract. It could then have been taken up. So far as the

l^laintift* was concerned it had then performed its office. It was

thereafter left with him not for his convenience, but under regu-

lations of the defendant for its convenience, that it might

know that his passage had been paid for. The contract did not

specify that the passage should be completed on or before the

26th, but that the ticket should be used on or before that day,

and that it was so used it seems to us is too clear for dispute.

The language printed upon the ticket must be regarded as the

language of the defendant, and if it is of doubtful import the

doubt should not be solved to the detriment of the passenger. If

it had been intended by the defendant that the passage should be

continuous from St. Louis to New York, or that it should actu-

ally commence at Buffalo and be continuous to the city of New

York, or that the passage should be completed on or before the

26th of September, such intention should have been plainly ex-

569

H. R.

R . R. CO.

§ 1 47

any road but its own. This was so by the very terms of the
agreement printed upon the ticket. Hence the defendant is not
in a po ition to claim that the plaintiff was bound to a continuous
p as. age from St. Louis to New York, and it cannot complain of
the stoppages at C incinnati and Cleveland. Hutch. on Carriers,
§ 579 ; Brooke v. Grand Trunk Railway Co., 15 Mich. 332.
But the plaintiff was bound to a contin uous passage over the
defendant 's road, that is, the plaintiff coul d not enter one train
of the defendant 's cars and then leave it, and subsequently take
another train and complete his jo1�rney. H e was not, however,
bound to commence his pa sage at Buffalo. He could commence
it at Rochester or Albany, or any other point between Buffalo
and New York, and then make it continuous. The language of
the corrtract and the purpose which may be supposed to have in
fluenced the making of it do not require a construction which
would make it i mperative upon a p assenger to enter a train
at Buffalo. No possible harm or inconvenience could come to
the defendant if the passenger should forego his r ight to ride
from Buffalo and ride only from Rochester or Albany. The
purpose was only to secure a continuous p assage after the passen
ger had once entered upon a train. On the 26th of September
the p l aintiff, having the right to enter a train at Buffalo, it can
not be p rceived why he cou l d not, with the same ticket, right
fully enter a train u pon the same l ine at any point nearer to
the place of destination.
When the plaintiff entered the train at Rochester on the after
noon of the 26th of September and presented his ticket and it was
accepted and punched, it was then used within the meaning of
the contract. It could then have been taken up. So far as the
plaintiff was concerned it had then performed its office. It was
th reafter left with him not for his convenience, but under regu
lations of the defendant for i ts conven ience, that it might
know that his passage had been paid for. 'l1he contract did not
specify that the passage should be completed on or before the
2 6th, but that the ticket should be used on or before that day,
and that it was so used it seems to us is too clear for d ispute.
The language printed upon the ticket must be regarded as the
l anguage of the defendant, and i f it is of doubtful import the
doubt shoul d not be solved to the detriment of the passenger. If
it had been intended by the defendant that the passage should be
continuous from St. Louis to New York, or that it should actu
ally commence at Buffalo and be continuous to the city of New
York, or that the passage should be completed on or before the
2 6th of September, such intention should have been plainly ex569

§ § 147, 148

§§ 147, 148 OF CAEEIERS OF PASSENGERS.

pressed and not left in such doubt as might and naturally would

mislead the passenger.

We have carefully examined the authorities to which the

learned counsel for the defendant has called our attention, and

it is sufficient to say that none of them are in conflict with the

views above expressed.

The judgment should be reversed and a new trial granted,

costs to abide the event.

148. BOSTON & LOWELL RAILROAD CO. V. PROCTOR,

O F C A R R I E R S OF PASSENG ERS.

pressed and not left in such doubt as might and naturally would
mislead the passenger.
We have careful ly examined the authorities to which the
learned counsel for the defendant has called our attention, and
it is sufficient to say that none of them are in conflict with the
views above expressed.
The judgment should be reversed and a new trial granted,
costs to abide the event.

1 Allen (Mass.) 267; 79 Am. D. 729. 1861.

Action for fare for carrying defendant from Lowell to Bos-

ton. The ticket was purchased of the Vermont Central, con-

sisted of four coupons and had been used as far as Lowell by

March 17th. He staid there until March 21st. Judgment for

148.

BOSTON & LOWELL RAILROAD C O V. PROC TOR,
.

defendant and plaintiffs appealed.

By Court, Chapman, J. The plaintiffs, having carried the

1 Alien

(Mass.) 267 j 79 Am. D. 729.

1 861.

defendant from Lowell to Boston, March 21, 1860, are entitled

to recover their usual fare, being seventy-five cents, unless he

has paid or tendered the amount. He offered to the conductor
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a ticket dated March 16, 1860, and having the words, "Good

only two days after date," stamped in red ink upon its face. He

contends that the plaintiff's were bound to accept this ticket;

and that, contrary to its terms, he could at his option, and

against their will, extend the contract from two days to five days.

But the courts of law must enforce contracts as the parties

Action for fare for carrying defendant from Lowell to Bos·
ton. The ti cket was purcha. ed of the Vermont C entral, con
si ted of four coupons and had been u ed as far as Lowell by
March 1 7th. He . taid there until March 2 1st. Judgment for
defendant and pl ainti ffs appealed.

make them, and can neither set aside any of their terms nor add

new ones. In the absence of fraud, which is not suggested here,

the court can see no reason why the defendant should make his

ticket available beyond its terms. The plaintiffs are not bound

to issue tickets; and if they do issue them, they alone must fix

their terms. They were not bound to make an arrangement by

which the defendant, being in Vermont, could purchase a ticket

through to Boston. But it is for the accommodation of the pub-

lic, as well as of railroad companies, that arrangements should

exist among connecting lines of roads, and that there should

be tickets, by means of which passengers can pass over the whole

route. Such arrangements, however, would be impossible, if

every passenger were at liberty to disregard them. Should

abuses grow out of the system, legislation can correct them.

Judgment for the plaintiffs.

570

By C ourt, CHAPMAN, J. The pl aintiffs, having carried the
defendant from Lowell to Boston, l\'Iarch 2 1 , 1 860, are entitled
to recover thei r usual fare, being seventy-five cents, unless h
has paid or tendered the amount. He offered to the conductor
a ticket dated lVI a rch 16, 1 860, and having the words, ' ' Good
only two days a fter date, ' ' stamped in red ink upon its face. He
contends that the plaintiffs were bound to accept this tick t ;
and that, contrary to its terms, he coul d at his option, and
against thei r will, extend the contract from two d ays to five days.
But the court of law must enforce contracts as the parties
make them, and can neither set aside any of their terms nor add
new ones. In the . ab ence of fraud, which is not suggested here,
the court ca n ee no reason why the def ndant should make his
ticket available b yond its terms. The pl aintiffs are not bound
to issue tickets ; and if they do issue th em, they alone must fix
their terms. They were not bound to make an arrangement by
which the def ndant, being in Vermont, could purchase a ticket
through to Boston. But it is for the accommodation of the pub
l ic, as well as of ra ilroad comp anies, that arrangements should
exist among connecting lines of roads, and that there should
be tickets, by means of which passengers can p ass over the whole
route. Such arrangements, however, would be impossibl e, i f
every p assenger were at l iberty t o disregard them. Should
abuses grow out of the system, legislation can correct them.
Judgment for the pl aintiffs.
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149. CPIICAGO & NORTHWESTERN RAILWAY CO., AP-

PELLANTS, V. WILLIAMS,

149.

v.

WILLIAMS.

§

149

CHICAGO & NORTHWESTERN RAILWAY C O., AP
PELLANTS, V. WILLIAMS,

55 III. 185; 8 Am. R. 611. 1870.

Action for damages for wrongful exclusion of plaintiff from

55 Ill. 185 j 8 Am. R. 641.

1870.

defendant's railway car. Judgment of $200 for plaintiff, and

defendants appealed.

Scott, J. There is but one question of any considerable im-

portance presented by the record in this case.

It is simply whether a railroad company, which, by our statute

Action for damages fer wrongful exclusion of p laintiff from
defendant 's railway car. Judgment of $200 for plaintiff, and
defendants app ealed.

and the common law, is a common carrier of passengers, in a case

where the company, by their rules and regulations, have desig-

nated a certain car in their passenger train for the exclusive use

of ladies, and gentlemen accompanied by ladies, can exclude

from the privileges of such car a colored woman, holding a first-

class ticket, for no other reason except her color.

The evidence in the case establishes these facts : That, as was

the custom on appellants' road, they had set apart in their pas-

senger trains a car for the exclusive use of ladies, and gentlemen

accompanied by ladies, and that such a car, called the "ladies'
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car, ' ' was attached to the train in question. The appellee resided

at Rockford, and being desirous of going from that station to

Belvidere, on the road of appellants, for that purpose purchased

of the agent of the appellants a ticket, which entitled the holder

to a seat in a first-class car on their road. On the arrival of the

train at the Rockford station, the appellee offered and endeav-

ored to enter the ladies' car, but was refused permission so to

do, and was directed to go forward to the car set apart for and

occupied mostly by men. On the appellee persisting on entering

the ladies' car, force enough was used by the brakeman to pre-

vent her. At the time she attempted to obtain a seat

in that car, on appellant's train, there were vacant and un-

occupied seats in it, for one of the female witnesses states that

she, with two other ladies, a few moments afterward, entered

the same car at that station and found two vacant seats, and

occupied the same. No objection whatever was made, nor is it

insisted any other existed, to appellee taking a seat in the ladies'

car, except her color. The appellee was clad in plain and decent

apparel, and it is not suggested, in the evidence or otherwise,

that she was not a woman of good character and proper be-

havior.

It does not appear that the company had ever set apart a car

for the exclusive use, or provided any separate seats for the use

571

SCOTT, J. There is but one question of any considerable im
portance presented by the record in this case.
It is simply whether a railroad company, which, by our statute
and the common l aw, i a common carrier of passengers, i n a case
where th e company, by their rul es and re gu lations, have desig
nated a certain car in their p a senger train for the exclusive use
of la lies, and gentl emen accompanied by ladies, can exclude
from the privileges of such car a colored woman, hol ding a first
cl ass ticket, for no other reason exc pt her color.
'l'he evidence i n the case establishes thes facts : That, as was
the custom on appellants ' road, they had set apart in their pas
senger trains a car for the excl usive use of ladies, and gentlemen
accompanied by l adies, and that such a car, cal led the ' ' ladies '
car, ' ' was attached to the train in question. The appell ee resided
at Rockford, and being desirous of going from that station to
Belvidere, on the road of appel lant , for that purpose purchased
of the agent of the appel lants a ti cket, which entitled th hol der
to a seat in a fir t-class car on their road. On the a rrival o f the
trai n at the R ockford station , the appellee offered and endeav
ored to enter the ladies ' car, but was refused perm ission so to
do, and was directed to go forward to the car set apart for and
occup ied mostly by men. On the appellee persisting on entering
the ladies ' �ar, force enough was used by the brakeman to p re
vent her.
At the time she attempted to obtain a seat
in that car, on appellant 's train, there were vacant and un
occupied seats in it, for one of the f male witnesses states that
she, with two other l adies, a f w moments a fterward, entered
the same car at that station and found two vacant seats, and
occupied th e same. No obj ection whatever was made, nor is it
insisted any other existed, to appellee taking a seat in the l adies '
car, except her color. The appel lee was clad i n plain and decent
app arel, and it is not suggested, in the evidence or otherwise,
that she was not a woman of goo d character and proper be
havior.
It does not appear that the company had ever set apart a car
for the exclusive use, o r provided any separate seats for the use
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of colored persons who might desire to pass over their line of

road. The evidence discloses that colored vv^omen sometimes rode

in the ladies' car, and sometimes in the other car, and there was,

in fact, no rule or regulation of the company in regard to colored

passengers.

The case turns somewhat on what are reasonable rules, and the

power of railroad companies to establish and enforce them.

It is the undoubted right of railroad companies to make all

reasonable rules and regulations for the safety and comfort of

passengers traveling on their line of road. It is not only their

right, but it is their duty to make such rules and regulations.

It is alike the interest of the companies and the public that such

rules should be established and enforced, and ample authority

is conferred by law on the agents and servants of the companies

to enforce all reasonable regulations made for the safety and

convenience of passengers.

It was held in the case of the 111. Cent. R. R. Co. v. Whitte-

more, 43 111. 423, 92 Am. D. 138, that, for a non-compliance with a

reasonable rule of the company, a party might be expelled from
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a train at a point other than a regular station.

If a person on a train becomes disorderly, profane or dangerous

and offensive in his conduct, it is the duty of the conductor

to expel such guilty party, or at least to assign him to a car where

he will not endanger or annoy the other passengers. Whatever

rules tend to the comfort, order and safety of the passengers, the

company are fully authorized to make, and are amply empow-

ered to enforce compliance therewith. But such rules and regu-

lations must always be reasonable and uniform in respect to per-

sons.

A railroad company cannot capriciously discriminate between

passengers on account of their nativity, color, race, social posi-

tion or their political or religious beliefs. Whatever discrimi-

nations are made, must be on some principle, or for some reason,

that the law recognizes as just and equitable, and founded in

good public policy. What are reasonable rules is a question of

law, and is for the court to determine, under all the circum-

stances in each particular case.

In the present instance, the rule that set apart a car for the ex-

clusive use of ladies, and gentlemen accompanied by ladies, is a

reasonable one, and the power of the comDany to establish it has

never been doubted.

If the appellee is to be denied the privilege of the "ladies*

ear," for which she was willing to pay, and "had paid, full com-

pensation to the company, a privilege which is accorded alike

to all women, whether they are rich or poor, it must be on some
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of colored persons who might desire to p ass over their l ine of
road. 'l1he evidence discloses that color d ·women sometimes rode
in the ladies ' car, and sometimes in the other car, and there was,
in fact, no rule or regulation of the company in regard to colored
passengers.
The case turns somewhat on what are reasonable rules, and the
pmver of railroad companies to establ ish and enforce them.
It is the undoubted right of railroad companies to make al l
rea onable rul s and regul ations for the �afety and comfort o f
passengers tr�veling o n their line of road. It is not only their
right, but it is their duty to make such rules and regulations.
It is al ike the interest of the companies and the public that such
rules should be established and en forced, and ample authority
is conferred by law on the agents and servants of the companies
to enforce all reasonab l e regulations made for the safety and
convenience of passengers.
It was held in the case of the I l l . Cent. R. R. Co. v. Whitte
more, 43 I l l . 423, 92 Am. D. 1 38, that for a non-compliance with a
rea. onable rul e of the company, a party mi ght be expelled from
a train at a point other than a regular station.
If a person on a train becomes disorderly, profane or dangerous
and offensive in his conduct, it is the duty of the conductor
to expel such gui lty party, or at least to assign him to a car where
he ,;�;i l l not endanger or annoy the other passengers. Whatever
rules tend to the comfort, order and sa fety of the p assengers, the
com pany are ful l y authorized to make, and are amply empow
ered to enforce compl iance t herewith . But such rules and regu
l ation mu t a lways be reasonable and uniform in respect to per
�ons.
A railroad company cannot capriciousl y discriminate between
passengers on account of their nativity, col or, race, social posi
tion or their political or reli gious beliefs. Whatever discrimi
nations are made, must be on some principle, or for ome reason,
th t the law recognizes as j ust and equitable, and founded in
good pub l ic policy. What are reasonable rules is a question of
l aw, and is for the court to determine, under all the circum
stances i n each p articular case.
In the p resent instance, the rul e that set ap art a car for the ex
clu.� ive use of ladies, and gentlemen accompanied by l adies is a
reasonable one, and the power of the comoany to establish it has
never been doubt d.
If the appel l ee is to be denied the privil ege of the " ladies '
car, ' ' for which he was willing to pay, and had paid full com
pen. ation to the company, a privilege wh ich is accorded alike
to a l l women, \\hether they are rich or poor, it must be on some
572
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principle or under some rule of the company that the law

would recognize as reasonable and just. If she was denied that

privilege by the mere caprice of the brakeman and conductor,

and under no reasonable rule of the company, or, what is still

worse, as the evidence would indicate, through mere wantonness

on the part of the brakeman, then it was unreasonable, and there-

fore unlawful. It is not pretended that there was any rule that

excluded her, or that the managing officers of the company had

ever given any directions to exclude colored persons from that

car. If, however, there was such a rule, it could not be justified

on the ground of mere prejudice. Such a rule must have for its

foundation a better and a sounder reason, and one more in

consonance with the enlightened judgment of reasonable men.

An unreasonable rule, that affects the convenience and com-

fort of passengers, is unlawful, simply because it is unreasonable.

The State v. Overton, 4 Zab. 435, 61 Am. D. 671.

In the case of the Westchester and Philadelphia R. R. Co. v.

Miles, 55 Pa. St. 209, 93 Am. D. 744, it was admitted that no

one could be excluded from a carriage by a public carrier on
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account of color, religious belief, political relations or prejudice,

but it was held not to be an unreasonable regulation to seat

passengers so as to preserve order and decorum, and prevent

contacts and collisions arising from well-known repugnances,

and, therefore, a rule that required a colored woman to occupy

a separate seat in a car furnished by the company, equally as

comfortable and safe as that furnished for other passengers,

was not an unreasonable rule.

Under some circumstances, this might not be an unreasonable

rule.

At all events, public carriers, until they do furnish separate

seats equal in comfort and safety to those furnished for other

travelers, must be held to have no right to discriminate between

passengers on account of color, race or nativity, alone.

We do not understand that the appellee was bound to go for-

ward to the car set apart for and occupied mostly by men, when

she was directed by the brakeman. It is a sufficient answ^er to

say, that that car was not provided by any rule of the company

for the use of women, and that another one was. This fact was

known to the appellee at the time. She may have undertaken

the journey alone in view of that very fact, as women often do.

The above views dispose of all the objections taken to the in-

structions given by the court on behalf of the appellee, and the

refusal of the court to give those asked on the part of the appel-

lants, except the one which tells the jury that they may give

damages above the actual damages sustained, for the delay,
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princip1e or under some rule of the company that the law
would recognize as reasonable and ju t. If she was denied that
privilege by the mere caprice of the brakeman and conductor,
and under no reasonable rule of the company, or, what is sti l l
worse, a s the evidence woul d indicate, through mere wantonness
on the part of the brakeman, then it was unreasonable, and the re
fore unl awful. It is not p retended that there was any rule that
excluded her, or that the managing officers of the company had
ever given any directions to exclude colored persons from that
car. I f, however, there was such a rule, it could not be justified
on the ground of mere prej udice. Such a rule must have for its
foundation a better and a sounder reason, and one more in
consonance with the enlightened j udgment of reasonable men.
An unreasonable rule, that affects the convenience and com
fort of passengers, is unlawful, simply because it is unreasonable.
The State v. Overton, 4 Zab. 435, 61 Am. D. 671.
In the case of the Westchester and Philadel phia R . R. Co. v.
Miles, 55 Pa. St. 209, 93 Am. D. 744, it was admitted that no
one could be exclu led from a carriage by a public carrier on
accou nt of color, religious belief, political relations or p rejudice,
but it was held not to be an unreasonable regulation to seat
passengers so as to p reserve order and decorum, and prevent
contacts and collisions arising from well-known repugnances,
and, therefore, a rule that requi red a colored woman to occupy
a separate seat in a car furni hed by the company, equally as
comfortable and safe as that furnished for other p assengers,
was not a n unreasona ble rule.
Under some circumstances, this m ight not be an unreasonable
rule.
At all events, public carriers, until they do furnish separate
seats equal in comfort and safety to those furnished for other
travel ers, must be held to have no right to discriminate between
passengers on account of color, race or nativity, alone.
We do not u nderstand that the appel lee was bound to go for
ward to the car set apart for and occupied mostly by men, when
she was directed by the brakeman. It is a sufficient answer to
say, that that car was not p rovided by any rule of the company
for the use of women, and that another one was. This fact was
known to the appel lee at the time. She may have undertaken
the journey al one in view of that very fact, as women often do.
The above views di po e of all the objections taken to the in
structions given by the court on beh alf of the appel l e, and the
refusal of the court to give those asked on the part of the appel
lants, except the one which tells the jury that they may give
damages above the actual damages sustained, for the delay,
573

§
§§ 119, 150 OF CAEEIEES OF PASSENGEKS.

vexation and indignity to which the appellee was exposed, if

she was wrongfully excluded from the car. If the party in such

case is confined to the actual pecuniary damages sustained, it

would, most often, be no compensation at all, above nominal

damages, and no salutary effect would be produced on the wrong-

doer by such a verdict. But we apprehend that, if the act is

wrongfully and wantonly committed, the party may recover,

in addition to the actual damages, something for the indignity,

vexation and disgrace to which the party has been subjected.

It is insisted that the damages are excessive, in view of the

slight injury sustained.

There is evidence from which the jury could find that the

brakeman treated the appellee very rudely, and placed his hand

on her and pushed her away from the car. The act was com-

mitted in a public place, and whatever disgrace was inflicted on

her was in the presence of strangers and friends. The act was,

in itself, wrongful, and without the shadow of a reasonable ex-

cuse, and the damages are not too high. The jury saw the

witnesses, and heard their testimony, and with their finding we
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are fully satisfied.

Perceiving no error in the record, the judgment is affirmed.

150. ZACHERY V. MOBILE AND OHIO RAILROAD CO.,

74 Miss. 520; 21 So. B. 246; 60 Am. St. R. 529. 1896.

Action against a common carrier for refusal to receive plain-

tiff as a passenger because he was blind. Defendants demurred,

and the court below sustained the demurrer,

Stockdale, J. (After stating the facts.) The demurrer, ad-

mitting the truth of the allegations of the complaint, one of

1±9, 150
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vexation and indignity to which the appellee was exposed, i f
she was wrongful ly excluded from the car. I f the party in such
case is confined to the actual pecuniary damages su tained, i t
would, most o f ten, b e n o compensation a t all, above nominal
damages, and no salutary effect would be produced on the wrong
doer by such a verdict. But we apprehend that, if the act is
wrono-fully and wantonly committed, the party may recover,
in addition to the actual damages, s mething for the indignity,
vexation and di grace to which the party has been subj ected.
It is insisted that the damages are excessive, in view of the
slight injury sustained.
There is evidence from which the jury could find that the
brakeman treated the appel l e very rudel y, and placed his hand
on her and pushed her away from the car. The act was com
mitted in a public place, and whatever disgrace was inflicted on
her was i n tb ic presence of strangers and friends. The act was,
in it<self, wrongfu l , and without the shadow of a rea on.able ex
cuse, and the damage are not too hio-h. The jury saw the
witnesses, and heard the i r testimony, and with their finding we
are fully atisfied.
Perceiving no error in the record, the j udgment is affirmed.

which is to the effect that the appellant had been riding on ap-

pellee's road for several years, pursuing his occupation, and had

given no cause of complaint, and none had ever been made until

January 25, 1896, and that the sole reason for rejecting him as

a passenger was his blindness, it follows that the naked question,

detached from any attending circumstances, is whether a per-

150.

ZACH E RY V. MOBILE AND O H IO RAILROAD C O . ,

son, otherwise qualified, may be rejected as a passenger for the

sole reason that he is blind, and this court is asked to announce

74

Miss. 520j 21 So. R. 246 j 60 Am. St. R. 529.

1896.

that to be the law. There seems to be a scarcity of decisions on

the precise point.

In Rorer on Railroads, volume 2, page 957, it is laid down as

the law that, "as common carriers of persons, railroad com-
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Actj on against a common carrier for refusal to receive pl ain
tiff as a passenger because he was blind. Defendants demurred,
and the court below sustained the demurrer.
STOCKDALE, J. ( A fter stating the facts. ) The demurrer, ad
mi tting the truth of the allegations of the complaint, one o f
which is t o t h e effect that the appellant had been riding o n ap
pel lee 's road for several years, pursuing hi occupation and had
given no cause of complaint, and none had ever been made until
January 25, 1 96, and that the sol e reason for rejecting him as
a passenger was his blindness, it foll ows th at the naked question,
detached from any attending circumstances, is whether a peron, otherwi e qual ified, may be rejected as a passenger for the
sol e reason that he i blind, and this court i a ked to announce
that to be the l aw. The"re seems to be a scarcity of decisions on
the p recise point.
In Rorer on Railroads, volume 2 page 957, it is laid down as
the l aw that, ' ' as common carriers of persons, railroad com
-
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panics are ordinarily bound to carry, according to their reason-

able rules and regulations, and in accordance with their regular

time cards, all persons who apply to be carried, and are ready to

pay, and do pay, the usual fare when required, except unsuitable

persons, hereinafter mentioned." These exceptions are those

who desire to injure the company, notoriously bad or justly sus-

picious persons, gross or immoral persons, drunken persons, and

those who refuse to obey the rules.

It is laid down in Angell on Carriers, section 524, to be the

common law that "it is the duty of public or common carriers

of persons to receive all persons who apply for a passage" (these

words italicized). In section 525 it is said: "It is, in fact, beyond

all doubt that the first and most general obligation on the part

of public carriers of passengers, whether by land or water, is

to carry persons who apply for a passage."

These are the general rules, subject always to the exceptions

enumerated; but we have not found any decision holding that,

as a matter of law, a person can be rejected because he is blind.

It is urged by counsel for appellee that a rule of a railroad
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company authorizing the refusal, by its agents, of an infirm

passenger, unless provided with an assistant, is reasonable and

demanded by the convenience of the traveling public. A propo-

sition we do not controvert, but in this case there is nothing in

the record to show that appellee had made or promulgated

such a rule. On the contrary, it is alleged in the complaint and

admitted by the demurrer that appellant was not infirm but ro-

bust, able to take care of himself, and to comply with the rules

applying to passengers generally ; that he had been traveling on

appellee's road for several years, and given no cause of com-

plaint to appellee's servants, and none was ever made. All this

being admitted by the demurrer, the doctrines laid down in

Sevier v. Vicksburg etc. E. R. Co., 61 Miss. 10, 48 Am. Rep. 74,

relied on by appellee, do not apply to this case. There is nothing

to show that appellant was informed that the absence of an at-

tendant was the cause of his rejection, and nothing to show that

he needed one. Appellee's counsel contends that infirm passen-

gers require more and extra care, and for that reason railroad

companies have the right to reject them. But appellee admits,

by its demurrer, that appellant was not such a passenger, and

had never required extra care.

We do not desire to intimate any opinion as to what regula-

tions and rules railroad companies may make as to passengers,

but we decline to hold that, ae^ a proposition of law, stripped of

all attending circumstances, public carriers of passengers can
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pani s are ordinarily bound to carry, according to their reason
able rules and regulations, and in accordance with their regular
time cards, all persons who apply to be carried, and are ready to
pay, and do pay, the usual fare when required, except unsuitable
persons, hereinafter mentioned. ' ' These e xceptions are those
who desire to injure the company, notoriously bad or justly sus
picious persons, gross or i mmoral persons, drunken persons, and
those who refuse to obey the rules.
It is laid down in Angell on Carriers, section 524, to be the
common law that ' ' it is the duty of public or common carriers
of persons to receive all persons who apply for a passage " ( these
words ital icized) . In section 525 it is said : " It is, in fact, beyond
all doubt that the :first and most general obligation on the part
of public carriers of passengers, whether by l and or water, is
to carry persons who apply for a passage. ' '
These are the general rules, subj ect always to the exceptions
enumerated ; but we have not found any decision holding that,
as a matter of law, a person can be rejected because he is blind.
It is urged by counsel for appellee that a rule of a railroad
company authorizing the refusal , by its agents, of an infirm
passenger, unless provided with an assistant, is reasonable and
demanded by the convenience of the traveling public. A propo
sition we do not controvert, but in this case there is nothing in
the record to show that appellee had made or promulgated
such a rule. On the contrary, it is alleged in the compl aint and
admitted by the demurrer that appellant was not infirm but ro
bust, able to take care of himself, and to comply with the rules
applying to passengers generally ; that he had been traveling on
appel lee 's road for several years, and given no cause of com
plaint to appellee 's servants, and none was ever made. All this
being admitted by the demurrer, the doctrines laid down in
Sevier v. Vicksburg etc. R. R. Co., 61 Miss. 10, 48 Am. Rep . 74,
relied on by appel l ee, do not apply to this case. There is nothing
to show that appellant was informed that the absence of an at
tendant was the cause of · his rejection, and nothing to show that
he needed one. Appellee 's counsel contends that infirm p assen
gers require more and extra care, and for that reason railroad
companies have the right to reject them. But appellee admits,
by its demurrer, that appel lant was not such a passenger, and
had never required extra care.
We do not desire to intimate any opinion as to what regu la
tions and rules railroad companies may make as to p assengers,
but we decl ine to hold that, aE\ a p roposition of law stripped o f
a l l attending circumstances, public carriers o f passengers can
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r j t a per on otherwise qualified, upon the sole ground that he
i bl ind.
'l'h judgment of the court below is, therefore, reversed, the
tl murrer overruled and the cause remanded.
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reject a person otherwise qualified, upon the sole ground that he

is blind.

The judgment of the court below is, therefore, reversed, the

demurrer overruled and the cause remanded.

151. MEMPHIS & CHARLESTON RAILROAD CO. V.

BENSON,

151.

85 Tenn. 627; 4 Am. St. R. 776. 1887.

LuRTON, J. This was a suit for damages for an alleged un-

lawful ejection of the defendant in error from the train of the

MEMPH I S & C H A RLEs�roN RAILROAD co. v.
BENSON,

plaintiff in error. There was a judgment for five hundred dol-

lars in favor of the defendant in error rendered by the circuit

85

judge, who tried the case without a jury. The railway company

Tenn. 627 _; 4 Am. St.

R. 776.

1887.

have appealed, and a number of reasons are assigned for re-

The defendant in error went upon the passenger train at

Memphis, Tennessee, and went into the car set apart for ladies,

and gentlemen traveling with ladies. This car at the time was

overcrowded, and he was unable to obtain a seat, and this con-
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dition of things he saw before the train left Memphis, yet he

made no demand at Memphis, the terminal station, for a seat;

but, preferring to take his chances to get a seat, he remained

on the car standing until after the train had started upon its

trip. After the train had gotten well out of Memphis, the usual

demand was made upon him for his ticket. This he declined

to surrender, taking the position that he would not surrender

his ticket until he had been furnished with a seat. The con-

ductor called his attention to the fact that there was not a va-

cant seat in the car in which he was, and offered to get him a

seat in the next forward car, and further saying that it

would be but a short time before seats would be vacated by

passengers for local stations, and that he would then give him

a seat in the ladies' car. This he declined, and demanded a seat

in the ladies' car before surrendering his ticket.

The demand of the conductor for his ticket was renewed in

a short time, with the statement that he must either get off the

train or surrender his ticket. This demand was again refused,

and he further declared that he would not leave the train. Upon

the train stopping at the next regular station, he, still refusing to

leave the train, was ejected.

He neither surrendered his ticket to the conductor nor showed

that he had such a ticket, nor did he state the point to which

576

J. This was a suit for damages for an al l eged un
l awful ejection of the defe ndant in error from the train of the
pla intiff in error. There was a judgment for five hundred d ol
l ars i n favor of the defendant in error rendered by the circuit
j ud ge, who tried the case without a jury. The railway company
have :;i,ppealed , and a number of reasons are assigned for re·
versal .
The defendant i n error went upon the p assenger train at
Me rn phi , Ten nessee, and went i nto the car set apart for ladies,
and gentlemen traveling wi th l adies. This car at the ti me was
overcrowd ed, a n d he was unable to obta in a seat, and this con
dit ion of th i.ngrs he saw before the trai n left Memphis, yet he
m ade no demand at Mem phis, the terminal stati on, for a seat ·
but, preferring to take his chances to get a seat, he remained
on the car standing until a fter the train had started upon its
tri p. A fter the train had gotten well out of Memphis, th usual
deman d was m a de upon him for h is ticket. 'l'his he decl ined
to surrender, taking the position that he would not surrender
his ti cket until he h a d been furnished with a seat. The con
ductor called his attention to the fact that there was not a va
cant seat in the car i n which he was, and offered to get him a
seat in the next forward car, and furth r saying that it
wou l d be but a short time before seats woul d be vacated by
pa sengers for local stations, and that he would then give him
a seat i n the l adies ' car. This he declined, a n d demanded a seat
in the ladies ' car before surrendering h is ticket.
The demand of the conductor for his ticket was renewed in
a hort time, with the statement that he must either get off the
tra i n or surrender his ticket. This demand was again refused,
and he furth er decl ared that he would not leave the train. Upon
the tra in stoppi n g at the n ext regular station, he, still refusing to
l eave the train, was ej ected.
He n either surrendered his ticket to the conductor nor showed
that he had such a t icket, nor did he state the point to which
LURTON,
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he was destined. lie bases his refusal to go into the forward

car upon the ground that it was a smoking-car, and that the

foul air of such a car was likely to make him ill.

There can be no doubt that the contract of a carrier of pas-

sengers by railway is one not only to furnish the passenger withi

transportation, but with the comfort of a seat. The contract is

no more performed by furnishing him with a seat without trans-

portation than it is when he is offered transportation without a

seat. It is equally well settled that the passenger need not sur-

render his ticket until he is furnished with a seat, for the ticket

is the evidence of the contract which entitles him to one. But it

cannot be that one may ride free because not furnished with a

seat. If the passenger chooses to accept transportation without

a seat, he must, on demand, pay his fare. If unwilling to ride

without transportation is furnished him in a seat, he must get off

at first opportunity, and by so doing may bring his action for

breach of contract, and recover as damages such sum as will

compensate him for such breach, including such damages as are

the natural and immediate results of such breach. Rorer on
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Railroads, 968, 969 ; Davis v. Kansas City etc. R. R. Co., 53 Mo.

317, 14 Am. R. 457; St. Louis etc. R'y Co. v. Leigh, 45 Ark. 368,

55 Am. Rep. 558.

It results that for the indignity and vexation consequent

upon the ejection in this case there can be no recovery. This

result is made the more certain by the facts of this case, it ap-

pearing that at the time this passenger entered the car at the

terminal station he saw that this car assigned to ladies, and

gentlemen with ladies, was overcrowded, and he knew that he

must either ride standing or take a seat in the car called the

smoking-car. He gave the railway company no opportunity to

furnish additional seats while at this terminal station. We

have at this term, in the case of Chesapeake etc. R. R. Co. v.

Wells, 85 Tenn. 613, 4 S. W. R. 5, held that a railway company

may make reasonable regulations concerning the car in which

a passenger might be required to ride, provided that equal ac-

commodations were furnished to all holding first-class tickets,

and that a regulation assigning a particular car to persons of

color, that car being in all respects equal in comfort to any other

in the train, was reasonable. This rule has been sustained in

the courts of many states : West Chester R. R. Co. v. Miles, 55

Pa. St. 209, 93 Am. Dec. 744; Chicago and Northwestern R'y

Co. V. Williams, 55 111. 185, 8 Am. Rep. 641.

So we think a regulation setting apart a car for ladies, or

gentlemen accompanied by ladies, a reasonable regulation. A

passenger may not dictate where he will sit or in which ear he
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he was destined . I l e ba. e his re fusal t o g o into the forward
car upon the ground that it was a smoking-car, and that the
foul air of such a car was l ikely to make him ill.
There can b no doubt that the contract of a carrier of pas
sengers by rail way is one not only to furnish the p assenger witt
transportation, but with the comfort of a seat. The contract i s
n o more performed by furn ishing h i m with a seat without trans
portation than it is when he is offered transportation without a
seat. It is equally well settled that the passenger need not sur
render his ticket until he is furnished with a seat, for the ticket
i s the evidence of the contract which entitles him to one. But it
cannot be that one may ride free because not furnished with a
seat. If the p assenger chooses to accept transportation without
a seat, he must, on demand, pay his fare. If unwi l l ing to ride
without transportation is furnished him in a seat, he must get off
at first opportunity, and by so doing m ay bring his action for
breach of contract, and recover as damages such sum as will
compensate him for such breach, including such damages as are
the natural and immediate results of such breach. Rorer on
Rail roads, 968, 969 ; Davis v. Kansas City etc. R. R. Co., 53 Mo.
317, 14 Am. R. 457 ; St. Louis etc. R 'y Co. v. Leigh, 45 Ark. 368,
55 Am. Rep. 558.
It results that for the indignity and vexation consequent
upon the ej ection in this case there can be no recovery. This
result is made the more certain by the facts of this case, it appearing that at the time this passenger entered the car at the
t rmina l station he saw that this car assigned to l adies, and
gentl emen with ladies, was overcrowded, and he knew that he
must either ride standing or take a seat in the car called the
smoking-car. He gave the railway company no opportunity to
furnish additional seats while at this term inal station. We
have at this term, in the case of Chesapeake etc. R. R. Co. v.
Wells, 85 Tenn. 613, 4 S. W. R. 5, hel d that a rail way company
may make reasonabl e regul ations concerning the car in which
a passenger m ight be required to ride, p rovided that equal ac
commodations were furnished to a l l holding first-class tickets,
and that a regulation assigning a p articular car to per ons of
color, that car being in all respects equ a l in comfort to any other
in the train, was reasonable. This rule has been susta ined in
the courts of many states : West Chester R. R. Co. v. Mile. , 55
Pa. St. 209, 93 Am. Dec. 744 ; Chicago and Northwestern R 'y
Co. v. Will iams, 55 I l l . 1 85, 8 Am. Rep. 641.
So we think a regulation setting apart a car for l adies, or
gentl emen accompanied by ladies, a reasonable regulation. A
passenger may not dictate where he w i l l sit or i n which car he
37
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will ride. If he is furnished accommodations equal in all re-

spects to those furnished other passengers on the same train, he

cannot complain, and this was the substance of our decision in

the Ida Wells case. The doctrine is equally applicable here.

This passenger, when he took passage at Memphis, did it with

knowledge that the ladies' car was crowded, and that he would

either have to ride standing in that car, or go into the car de-

signed exclusively for gentlemen, and in which smoking was

permitted. The requirement that he should go temporarily into

the smoking-car under these circumstances was not unreasonable.

He ought not to have started when he did unless willing to sub-

mit to what he realized was an inevitable necessity, without giv-

ing the carrier notice of his demand.

But upon another ground this judgment cannot be sustained,

even for damages for breach of comtract. The defendant in

error in his deposition states that he had a ticket purchased at

Austin, Texas, which entitled him to passage to Atlanta, Georgia,

and that one of the coupons upon this ticket entitled him to

passage over the road of plaintiff in error from Memphis to
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Chattanooga. The ticket he does not produce, nor does he

account for his failure to produce it by proof of its loss, or that

he had subsequently used it. Objection was taken to this evi-

dence, and the objection overruled, upon promise of counsel, at a

subsequent stage of the trial, to account for its non-production

so as to let in secondary evidence of the fact of the contract

therein contained. This was not done. It is elementary law that

the contents of a written or printed contract cannot be proven

without the failure to produce the paper itself is accounted

for. This objection is fatal to the whole case of defendant in

error ; for there is no legal evidence that he had a ticket. This

being so, he was rightfully ejected.

The conductor who ejected this passenger, while using no

unnecessary force, did use unnecessarily abusive language, such

as was calculated to unnecessarily insult and degrade the person

ejected. In exercising a legal right of ejection railway com-

panies must not do so in an abusive way. They are the servants

of the public, and while their right to enforce reasonable regu-

lations will be upheld, yet the regulations must not only be

reasonable in themselves, but the manner and method of enforcing

such regulations must be reasonable, and free from unnecessary

force, as well as from unnecessary indignity. The unreasonable

demands of the defendant in error afford some excuse for the

temper shown by the conductor.

In view, however, of the absence of any proof of a legal char-

acter that the ejected passenger had any ticket, and his refusal
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will ride. If he is furn ished accommodations equal in all re
sp cts to tho furnished other passengers on the same train, he
cannot complain, and this was the sub tance of our decision in
the Ida Wells case. The doctrine i equally applicable here.
This passenger, when he took pa sage at Memphis, did it with
knowledge that the l adies ' car was crowded, and that he would
either have to ride standing in that car, or go into the car de
signed exclusively for gentlemen, and in which smoking was
p rmitted. The requirement that he should go temporarily into
the smoking-car under the"e circumstances was not unreasonable.
He ought not to have start d when he did unless willing to sub
mit to what he realized was an inevitable necessity, without giv
ing the carrier notice of his demand.
But upon another ground this j udgment cannot be sustained,
even for damages for breach of col!.tract. The defendant in
error in his deposition states that he had a ticket p urchased at
Austin, Texas, which entitled him to pas age to Atlanta, Georgia,
and that one of the coupons upon this ticket entitled him to
passage over the road of plaintiff in error from Memphis to
Ch attanooga. The ticket he does not produce, nor does he
account for his failure to produce it by proof of its loss, or that
be had subsequently used it. Obj ection was taken to this evi
dence, and the obj ection overruled, upon promis� of counsel , at a
subsequent stage of the trial , to account for its non-production
so as to let in secondary evidence of the fact of the contract
therein contained. This was not done. It is elementary law that
the contents of a written or printed contract cannot be p roven
without the failure to produce the paper itsel f is accounted
for. 'rhis obj ection is fatal to the whole case of defendant i n
error ; for there i s n o legal evidence that he bad a ticket. This
being so, h e was rightfu lly ej ected.
The conductor who ejected thi s passenger, while using no
unnecessary force, did use unnecessarily abusive language, such
as was calculated to unnecessarily insult and degrade the person
ejected. In exercising a legal right of ejection railway com
panies must not do so in an abusive way. They are the servants
of the public, and while their right to enforce reasonable regu
lat ions will be upheld, yet the regulations must not only be
reasonable in themselves, but the manner and method of enforcing
su ch r gulations must be reasonable, and free from unnecessary
force, as well as from unnecessary indignity. T he unreasonable
d mands of the defendant in error afford some excuse for the
temper shown by the conductor.
In view, however, of the absence of any proof of a legal ch ar�
acter that the ej ected passenger ·b ad any ticket, and his refusal
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to pay fare, and that, therefore, the relation of passenger and

carrier did not exist, we are constrained to reverse the judgment

of the circuit judge, and anter judgment here for phiintiff in

error, the carrier in such case not being held responsible for the

ejection.

v.
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to p ay fare, and that, therefore, the rel ation of pa senger and
carrier did not exist, w are constrained to reverse the j udgment
of the circuit judge, and &nter judgment here for pl aintiff in
error, the carrier in such case rrot being held responsible for the
ejection.

152. INGALLS V. BILLS,

9 3Iet. (Mass.) 1; 43 Am. D. 346. 1845.

Assumpsit on an implied promise of defendants as common

152.

carriers to carry plaintiff safely from Boston to Cambridge.

INGALLS V. BILLS,

He was riding on the top of the coach when an axle broke and

the coach settled on one side, but did not upset. Plaintiff was

9

Met. (Mass.) 1 ; 43 Am. D. 346.

1845.

frightened and leaped to the ground, receiving the injuries

complained of. There was a flaw in the iron of the axle, entirely

surrounded by sound iron, and no external examination would

have revealed it. There was evidence that all possible care had

been taken to use the best materials and workmanship and to

keep the coach in good repair. The judge refused to charge that

this was enough, but did charge as stated in the opinion, and

further that if, because defendants failed to fulfill their obli-
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gations plaintiff as a prudent precaution leaped from the coach,

his recovery would not be defeated by the fact that it might now

appear that he might safely have remained in his seat.

By Court, Hubbard, J. The question presented in this case is

one of much importance to a community like ours, so many of

whose citizens are engaged in business which requires their trans-

portation from place to place in vehicles furnished by others;

and though speed seems to be the most desirable element in

modern travel, yet the law points more specifically to the se-

curity of the traveler.

Under the charge of the learned judge who tried this case, we

are called upon to decide whether the proprietors of stage-

coaches are answerable for all injuries to passengers arising

from accidents happening to their coaches, although proceeding

from causes which the greatest care in the examination and in-

Assumpsit on an implied p romise of defendants as common
carriers to carry plaintiff sa fely from Boston to Cambridge.
He was riding on the top of the coach when an axle broke and
the coach settled on one side, but did not upset. Plaintiff was
fri.ahtened and leaped to the ground, receiving the injuries
complained of. There was a flaw in the iron of the axle, entirely
surrounded by sound i ron, and no external examination would
have revealed it. There was evidence that all possible care had
been taken to use the best materials and workmanship and to
keep the coach in good repair. The j udge refused to charge that
this was enough, but did charge as stated in the opinion, and
further that i f, because defendants failed to fulfill their obli
gations plaintiff as a pru dent precaution l eaped from the coach,
his recovery woul d not be de feated by the fact that it might now
appear that he might safely have remained i n his seat.

spection of the coach could not guard against, or prevent ; or, in

other words, whether a coach must be alike free from secret

defects, which the owner can not detect, after the most critical

examination, as from those which might, on such an examina-

tion, be discovered. The learned judge ruled, that the defend-

ants, as proprietors of a coach, were bound by law, and by an

implied promise on their part, to provide a coach, not only ap-
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By Cou rt, HUBBARD, J. The question presented in this case is
one of much importance to a community like ours, so many o f
whose citizens are engaged j n business which requires thei r trans
portat]on from place to place in vehicles furnished by others ;
and though speed seems to be the most desirable element in
modern travel, yet the l aw points more specifically to the se
curity of the traveler.
Untlcr the charge of the learned judge who tried this case, we
are called upon to decide whether the proprietors of stage
coaches are answerable for all injuries to passengers arising
from accidents happening to their coaches, although proceeding
from cau es which the greatest care i n the examination and in
spection of the coach could not guard against, or p revent ; or, i n
other words, whether a coach must b e alike free from secret
defects, which the owner can not detect, after the most critical
examination, as from those which might, on such an examina
tion, be discovered. The learned j udge ruled, that the defend
ants, as proprietors of a coach, were bound by law, and by an
implied promise on their part, to provide a coach, not only ap-
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parently but really roadworthy, and that they were liable for any

injury that might arise to a passenger from a defect in the orig-

inal construction of the coach, although the imperfection was

not visible, and could not be discovered upon inspection and

examination.

The law respecting common carriers has ever been rigidly en-

forced, and probably there has been as little relaxation of the

doctrine, as maintained by the ancient authorities, respecting

this species of contract, as in any one branch of the common law.

This arises from the great confidence necessarily reposed in per-

sons engaged in this employment. Goods are intrusted to their

sole charge and oversight, and for which they receive a suitable

compensation; and they have been, and still are, held responsi-

ble for the safe delivery of the goods, with but two exceptions,

viz., the act of God, and the king's enemies; so that the owners

of goods may be protected against collusive robberies, against

thefts and embezzlements, and negligent transportation. But

in regard to the carriage of passengers, the same principles of

law have not been applied; and for the obvious reason, that a
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great distinction exists between persons and goods, the passen-

gers being capable of taking care of themselves, and of exer-

cising that vigilance and foresight, in the maintenance of their

rights, which the owners of goods can not do, who have intrusted

them to others.

It is contended by the counsel for the plaintiff, that the pro-

prietor of a stage-coach is held responsible for the safe carriage

of passengers, so far that he is a warrantor that his coach is road-

worthy, that is, is absolutely sufficient for the performance of

the journey undertaken; and that if an accident happens, the

proof of the greatest care, caution, and diligence, in the selec-

tion of the coach, and in the preservation of it during its use,

will not be a defense to the owner; and it is insisted that this

position is supported by various authorities. The cases, among

many others cited, which are more especially relied upon, are

those of Israel v. Clark, 4 Esp. 259 ; Crofts v. Waterhouse, 3

Bing. 319 ; Bremner v. Williams, 1 Car. & P. 414 ; and Sharp v.

Grey, 9 Bing. 457, If these cases do uphold the doctrine for

which they are cited, they are certainly so much in conflict with

other decided cases, that they can not be viewed in the light of

established authorities. But we think, upon an examination of

them, and comparing them with other cases, they will not be

found so clearly to sustain the position of the plaintiff, as has

been argued. It must be borne in mind, that the carrying of

passengers for hire, in coaches, is comparatively a modern prac-

tice ; and that though suits occur against owners of coaches, for
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par ntly but really roadworthy, and that they were l i able for any
injury that might arise to a passenger from a defect in the orig
inal construction of the coach, although the imperfection was
not visible, and could not be discovered upon inspection and
examination.
The law respecting common carriers has ever been rigidly en
forced, and p robably there has been as little relaxation of the
doctrine, as maintained by the ancient authorities, respecting
this species of contract, as in any one branch of the common law.
This arises from the great confidence n ecessarily reposed in per
sons engaged i n this employment. Goods are intrusted to thei r
sole charge and oversight, and for which they receive a suitable
compensation ; and they have been, and still are, held responsi
ble for the safe delivery of the goods, with but two exceptions,
viz., the act of God, and the king 's enemies ; so that the owners
of goods may be protected against coll usive robberies, against
thefts and embezzlements, and negligent transportation . But
in regard to the carriage of passengers, the same principles o f
law have not been applied ; and for the obvious reason, that a
great distinction exists between persons and goods, the p assen
gers being capable of taking care of themselves, and of exer
cisin g that vigilance and foresight, in the maintenance of their
rights, which the owners of goods can not do, who have intrusted
them to others.
It is contended by the counsel for the p laintiff, that the p ro
prietor of a stage-coach is hel d responsible for the safe carriage
of passengers, so far that he is a warra � tor that his coach is road
worthy, that is, is absolutely sufficient for the performance of
the j ourney un dertaken ; and that if an accident happens, the
proof of the greatest care, caution, and diligence, in the selec
tion of the coach, and in the preservation of it during its use,
wil l not be a defense to the owner ; and it is i nsisted that this
position is supported by various authorities. The cases, among
many others cited, which are more especially relied upon, are
tho e of Israel v. Clark, 4 Esp. 259 ; Crofts v. Waterhouse, 3
Bing. 319 ; Bremner v. Will iams, 1 Car. & P. 414 ; and Sharp v.
G rey, 9 Bing. 457. If these cases do uphold the doctrine for
which they are cited, they are certainly so much in confl ict with
other decided cases, that they can not be viewed in the light of
establ ished authoritie s. But we think, upon an examination of
them, and comparing them with other cases, they will not be
found so clearly to sustain the position of the plaintiff, as has
been ar ued. It must be borne i n mind, that the carryin g of
pa , engers for hire, in coaches, is comparatively a modern prac
tice ; and that though suits occur against owners of coaches, for
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the loss of goods, as early as the time of Lord Holt, yet the first

case of a suit to recover damages by a passenger, which I have

noticed, is that of White v. Boulton, Peak. Cas. 113, which was

tried before Lord Kenyon in 1791, and published in 1795. That

was an action against the proprietors of the Chester mail coach

for the negligence of the driver, by reason of which the coach

was overturned, and the plaintiff's arm broken, and in which he

recovered damages for the injury; and Lord Kenyon, in de-

livering his opinion, said, "when these [mail] coaches carried

passengers, the proprietors of them were bound to carry them

safely and properly." The correctness of the opinion can not

be doubted, in its application to a case of negligence. The

meaning of the word "safely," as used in declarations for this

species of injury, is given hereafter.

The next case which occurred was that of Aston v. Heaven, 2

Esp. 533, in 1797, which was against the defendants, as pro-

prietors of the Salisbury stage-coach, for negligence in the driv-

ing of their coach, in consequence of which it was overset and

the plaintiff injured. This action was tried before Eyre, C. J.
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It was contended by the counsel for the plaintiff, that coach-

owners were liable in all cases, except where the injury hap-

pens from the act of God or of the king's enemies; but the

learned judge held that cases of loss of goods by carriers were

totally unlike the case before him. In those cases, the parties

are protected by the custom; but as against carriers of persons

the action stands alone on the ground of negligence.

The next case was that of Israel v. Clark, 4 Esp. 259, in

1803, where the plaintiff sought to recover damages for an in-

jury arising from the overturning of the defendant's coach, in

consequence of the axle-tree having broken; and one count al-

leged the injury to have arisen from the overloading of the

coach. It was contended that if the owners carried more pas-

sengers than they were allowed by act of parliament, that should

be deemed such an overloading. To this Lord Ellenborough,

who tried the case, assented, and said: "If they carried more

than the statute allowed, they were liable to its penalties; but

they might not be entitled to carry so many ; it depended on the

strength of the carriage. They were bound by law to provide

sufficient carriages for the safe conveyance of the public who

had occasion to travel by them. At all events, he would expect

a clear landworthiness in the carriage itself to be established."

This is one of the cases upon which the present plaintiff spe-

cially relies. It was a nisi prius case, and it does not appear

upon which count the jury found their verdict. But the point

pending in the present case was neither discussed nor started,
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the loss of goods, as early as the time of Lord H olt, yet the first
case of a suit to recover damages by a passenger, which I have
noticed, is that of White v. Boulton, Peak. Cas. 113, which was
tried before Lord Kenyon in 1 791, and published in 1795. That
was an action against the proprietors of the Chester mail coach
for the negligence of the driver, by reason of which the coach
was overturned, and the p laintiff 's arm broken, and in which he
recovered damages for the injury ; and Lord Kenyon, in de
l ivering his opinion, said, " when these [ mail ] coaches carried
passengers, the proprietors of them were bound to carry them
safely and properly. ' ' The correctness of the opinion can not
be doubted, in its application to a case of negligence. The
meaning of the word ' ' safely, ' ' as used in de clarations for this
species of injury, is given hereafter.
The next case which occurred was that of Aston v. Heaven, 2
Esp. 533, in 1797, which was against the d fendants, as pro
prietors of the Sali bury stage-coach for negligence in the driv
ing of their coach, in con equence of which it was overset and
the plaintiff inj ured. This action was tried before Eyre, C . J.
It was contended by the counsel for the plaintiff, that coach
owners were l iable in all cases, except where the injury hap
pens from the act of God or of the king 's enemies ; but the
learned j udge held that cases of loss of goods by carriers were
totally unlike the case before him. In those cases, the p arties
are protected by the custom ; but as again t carriers of persons
the action stands alone on the ground of negligence.
The next case was that of Israel v. C lark, 4 Esp. 259, in
1 803, where the plaintiff sought to recover damages for an in
j ury arising from the overturning of the defendant 's coach, in
consequence of the axle-tree having broken ; and one count al
leged the injury to have arisen from the overloading of the
coach. It was contended that i f the owners carried more pas
sengers than they were allowed by act of parliament, that should
be deemed such an overloading. To this Lord E llenborough,
who tried the case, assented, and said : ' ' If they carried more
than the statute al lowed, they were l iable to its penalties ; but
they might not be entitled to carry so many ; it depended on the
strength of the carriage. They were bound by law to provide
sufficient carriages for the safe conveyance of the publ ic who
had occasion to travel by them. At all events, he woul d expect
a clear land worthiness in the carriage itself to be established. ' '
This is one of the cases upon which the present plaintiff spe
cially rel ies. It was a nisi prius case, an d it does not appear
upon which count the jury found their verdict. But the point
'
pending in the present case was neither discussed nor started,
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viz., whether the accident arose from the negligence of the

owner in not providing a coach of sufficient strength, or from

a secret defect not discoverable upon the most careful examina-

tion. No opinon was expressed whether the action rests upon

negligence or upon an implied warranty. But it was stated

that the defendants were bound by law to provide sufficient car-

riages for the passage, and, at all events, that there should be a

clear landworthiness in the carriage itself.

The general position is not denied with regard to the duty of

an owner to provide safe carriages. The duty, however, does

not in itself import a warranty. The judge himself may have

used stronger expressions, in the terms "landworthiness in the

carriage," than he intended by the thought of seaworthiness in

a ship, and the duty of ship-owners in that respect. If the sub-

ject had been discussed, and the distinctions now presented had

been raised, and then the opinion had followed, as expressed in

the report, it would be entitled to much more consideration than

the mere strength of the words now impart to it.

The next case was that of Christie v. Griggs, 2 Camp. 79, in
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1809. There the axle-tree of the coach snapped asunder at a

place where there was a slight descent from the kennel crossing

the road, and the plaintiff was thrown from the top of the

coach. Sir James Mansfield, in instructing the jury, said : "As

the driver had been cleared of negligence, the question for the

jury was as to the sufficiency of the coach. If the axle-tree was

sound, so far as human eye could discover, the defendant was

not liable. There was a difference between a contract to carry

goods and a contract to carry passengers. For the goods, the

carrier was answerable at all events, but he did not warrant the

safety of the passengers. His undertaking as to them went no

further than this, that, as far as human care and foresight could

go, he would provide for their safe conveyance. Therefore, if

the breaking down of the coach was purely accidental, the plain-

tiff' had no remedy for the misfortune he had encountered."

The case of Bremner v. Williams, 1 Car. & P. 414, in 1824, is

relied on by the plaintiff. There, Best, C. J., said he consid-

ered that "every coach proprietor warrants to the public that

his stage-coach is equal to the journey it undertakes, and that it

is his duty to examine it previous to the commencement of every

journey." And so, in Crofts v. Waterhouse, 3 Bing. 321, in

1825, Best, C. J., said: "The coachman must have competent

skill, and use that skill with diligence ; he must be well acquainted

wdth the road he undertakes to drive ; he must be provided with

steady horses, a coach and harness of sufficient strength, and

properly made; and also with lights by night. If there be the
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viz., whether the accident arose from the negligence of the
owner in not p roviding a coach of sufficient strength, or from
a secret defect not discoverabl e upon the mo t carefal examina
.
tion . No op inon was expres ed whether the action rests up on
negligence or upon an impl ied warranty. But it was stated
that the defendants were bound by l aw to provide sufficient car
riages for the passage, and, at a l l events, that there should be a
clear landworthine s in the carriage itsel f.
The general position is not denied with regard to the duty of
an owner to p rovide safe carriages. The duty, however, does
not in itsel f import a warranty. The judge himsel f may have
used stronger expressions, in the terms ' ' landworthiness in the
carriage, ' ' than he intended by the thought of seaworthiness in
a ship, and the duty of ship-mvners in that respect. I f the sub
ject had been di scussed, and the distinctions now presented had
been raised, and then the opinion had fol lowed, as expressed in
the report, it woul d be entitled to much more consideration than
the mere strength of the word now impart to it.
The next case was that of Christie v. Griggs, 2 C amp. 79, i n
1809. There the axle-tree of the coach snapped asunder at a
pl ace where there was a slight descent from the kennel crossing
the road, and the plaintiff was th:r;own from the top of the
coach. Sir Jam es Man field, in instructing the jury, said : ' ' As
the driver had been cl eared of negl igence, the question for the
jury ' as as to the sufficiency of the coach. If the axl e-tree was
sound, so far as human eye could discover, the defendant was
not l iable. There was a difference between a contract to carry
goods and a contract to ca rry passengers. For the goods, the
carrier was answerable at all events, but he did not warrant the
safety of the pa sengers. H i s undertaking as to them went no
further than th is, that, as far as human care and foresi ght could
go, he woul d provide for their safe conveyance. Therefore, if
the breaking down of the coach was purely accidental , the p l a in
tiff had no remedy for the mi fortune he had encountered. ' '
The case of Bremner v. Wil l iams, 1 Car. & P. 414, i n 1 824, is
rel i ed on by the pl aintiff. There, Best, C. J., said he consid
ered that ' ' every coach p roprietor warrants to the public that
his stage-coach is equal to the journey it undertakes, and that it
is his duty to examine it previous to the commencement of every
journey. ' ' A nd so, i n Crofts v. Waterhouse, 3 B ing. 32 1 , in
1 25, Best, C . J . , said : ' ' The coachman must have competent
skill a n d use that ski l l with dil igence ; he must be wel l a cquainted
with the road he undertakes to drive ; he must be provid d with
steady horses, a coa h and harness of sufficient strength, and
properly made ; and also with l ights by night. I f there be the
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least failure in any one of these things, the duty of the coach

proprietors is not fulfilled, and they are answerable for any in-

jury or damage that happens." But though this language is

strong, and would apparently import a warranty, on the part of

the stage proprietor, as to the sufficiency of his coach, yet Park,

J., in the same case said, "a carrier of passengers is only liable

for negligence. ' ' This shows that the court did not mean to lay

down the law, that a stage proprietor is in fact a warrantor of

the sufficiency of his coach and its equipments, but that he is

bound to use the utmost diligence and care in making suitable

provision for those whom he carries; and we think such a con-

struction is warranted by the language of the same learned

judge (Best) in the case of Harris v. Costar, 1 Car, & P. 636, in

1825, where the averment in the declaration was, that the de-

fendant undertook to carry the plaintiff safely. The judge held

that it did not mean that the coach proprietor undertook to

convey safely absolutely, but that it was to be construed like

all other instruments, taking the whole together, and meant that

the defendants were to use due care.
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But the case mainly relied upon by the plaintiff is that of

Sharp V. Grey, 9 Bing. 457, where the axle-tree of a coach was

broken and the plaintiff injured. There the axle was an iron

bar inclosed in a frame of wood of four pieces, secured by

clamps of iron. The coach was examined, and no defect was

obvious to the sight. But after the accident, a defect was found

in a portion of the iron bar, which could not be discovered

without taking off the wood work; and it was proved that it

was not ^^sual to examine the iron under the wood work, as it

vrould rather tend to insecurity than safety. It does not ap-

pear by the statement, that the defect could not have been seen,

on taking off the wood work; but it would rather seem that it

might have been discovered. However that may be, the lan-

guage of different judges, in giving their opinions, is relied

upon as maintaining the doctrines contended for by the plain-

tiff. Gaselee, J., held that "the burden lay on the defendant

to show there had been no defect in the construction of the

coach." Bosanquet, J., said: "The chief justice" (who tried

the case) "held that the defendant was bound to provide a safe

vehicle, and the accident happened from a defect in the axle-

tree. If so, when the coach started it was not roadworthy, and

the defendant is liable for the consequences, upon the same

principle as a ship-owner who furnishes a vessel which is not

seaworthy." And Alderson, J., said he was of the same opin-

ion, and that "a coach proprietor is liable for all defects in his

vehicle, which can be seen at the time of construction, as well
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least failure in any one of the e thing the duty of the coach
prop rietors is not fulfil led, and they are answ rable for any in
j ury or damage that happen . ' ' But though this language is
strong, and would apparently import a warranty, on the part of
the stage proprietor, as to the sufficiency of his coach, yet Park,
J., in the same case said, ' ' a carrier of passengers is only liab l e
for negligence. ' ' This hows that the court d i d not mean t o lay
d own the law, that a stage p roprietor is in fact a warrantor of
the sufficiency of his coach and its equipment , but that he is
bound to use the · utmost diligence and care i n making suitable
p rovision for those whom he carries ; and we think such a con
struction is warranted by the language of the same learned
judo·e ( Be t) in the case o f H arris v. Co tar, 1 Car. & P. 636, in
1 25, where the averm nt in the declaration was, that the de
fendant undertook to carry the pl aintiff safely. The judge held
that it did not mean that the coach proprietor undertook to
convey safely ab olutely, but that it was to be construed like
a l l other in truments, taking the whole together, and meant that
the defend ants were to use due care.
But the case mainly relied upon by the plaintiff i that of
Sharp v. G rey, 9 B ing. 457, where the axle-tree o f a coach was
broken and the plaintiff injured. There the axle was an iron
bar inclo ed in a frame of wood of four pieces, secured by
clamps of iron. The coach wa e xamined, and no defect was
obvious to the sight. But after the acci lent, a defect wa found
in a portion of the i ron bar, which could not be di covered
without taking off the wood work ; and it was proved that it
" as not usual to examine the i ron under the wood work, as it
would rather tend to insecurity than safety. It doe not ap
p ar by the statement, that the defect could not have been seen,
on takinO' off the wood work ; but it would rather seem that it
might have been discovered. However that may be, the lanuage of different j udges, in giving their opinions, is relied
upon as maintaining the doctrines contended for by the plain
tiff. G aselee, J. held that " the burden lay on the defendant
to show there had been no defect in the con truction of the
coach. " Bosa nquet, J. said : " The chief justice " ( who tried
the case ) ' ' held that the defendant was bound to p rovide a safe
vehicle, and the accident happened from a defect in the axle
tree. If so when the coach started it was not roadworthy, and
the defendant is liable for the con equences, upon the same
principle as a ship-owner who furnishes a ves el which is not
, eaworthy. ' ' And Alderson J., said he was of the a me opin
ion , and that ' ' a coach proprietor is liable for a l l defects in his
vehicle, which can be seen at the time of construction, as well
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as for such as may exist afterwards, and be discovered on inves-

tigation. The injury in the present case appears to have been

occasioned by an original defect of construction; and if the de-

fendant were not responsible, a coach proprietor might buy ill-

constructed or unsafe vehicles, and his passengers be without

remedy. ' '

This case goes far to support the plaintiff in the doctrine con-

tended for by his counsel, as it would seem to place the case

upon the ground that the coach proprietor must, at all events,

provide a coach absolutely and at all times sufficient for the jour-

ney, and that he is a warrantor to the passenger to provide such

a coach. But we incline to believe the learned judges gave too

much weight to the comparison of Bosanquet, J., viz., that a

coach must be roadworthy on the same principle that a ship

must be seaworthy. We think the comparison is not correct,

and that the analogy applies only where goods are carried, and

not where passengers are transported. And no case has been

cited, where a passenger has sued a ship-owner for an injury aris-

ing to him personally in not conducting him in a seaworthy ship.
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If more was intended by the learned court, than that a coach

proprietor is bound to use the greatest care and diligence in pro-

viding suitable and sufficient coaches, and keeping them in a safe

and suitable condition for use, we can not agree with them

in opinion. To give their language the meaning contended for

in the argument of the case at bar is, in fact, to place coach pro-

prietors in the same predicament with common carriers, and to

make them responsible, in all events, for the safe conduct of pas-

sengers, so far as the vehicle is concerned. But that the case of

Sharp V. Gray is susceptible of being placed on the ground which

we think tenable, namely, that negligence and not warranty lies

at the foundation of actions of this description, may be inferred

from the language of Mr. Justice Park, who, in giving his opin-

ion, says: "This was entirely a question of fact. It is clear

that there was a defect in the axle-tree ; and it was for the jury to

say whether the accident was occasioned by what, in law, is called

negligence in the defendant, or not." And Tindal, C. J., who

tried the cause before the jury, left it for them to consider

whether there had been that vigilance which was required by the

defendant's engagement to carry the plaintiff safely; thus ap-

parently putting the case on the ground of negligence and not

of warranty. See also Bretherton v. Wood, 3 Brod. & B. 54,

6 Moore, 141 ; Ansell v. Waterhouse, 6 Mau. & Sel. 385, 2 Chit. 1.

The same question has arisen in this country, and the decis-

ions exhibit a uniformity of opinion that coach proprietors are

not liable as common carriers, but are made responsible by rea-
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as for such as may exist afterwards, and be discovered on inves
tigation. The inj ury in the present case appears to have been
occasioned by an original defect of construction ; and if the de
fendant were not responsible, a coach proprietor m ight buy ill
constructed or unsafe vehicles, and his passengers be without
remedy. ' '
'11his case goes far to support the pl aintiff in the doctrine con
tended for by his counsel, as it would seem to place the case
upon the ground that the coach proprietor must, at all events,
provide a coach absolutely and at all times sufficient for the jour
ney, and that he is a warrantor to the passenger to p rovide such
a coach. But we incline to believe the learned judges gave too
much weight to the comparison of Bosanquet, J., viz., that a
coach must be roadworthy on the same principle that a ship
must be seaworthy. We think the comparison is not correct,
and that the analoay app lies only where goods are carried, and
not where passengers are transported. And no c ase has been
cited, where a passenger has sued a hip-owner for an injury aris
ing to him per anal ly in not conducti n g him in a eaworthy ship.
I f more was intended by the learned court, than that a coach
proprietor is bound to use the greatest care and diligence in pro
viding suitable and sufficient coaches, and keeping them in a safe
and suitable condition for use, we can not agree with them
in opm10n. To give their language the meaning contended for
in the argument of the case at bar is, in fact, to pl ace coach pro
prietors in the same predicament with common carriers, and to
make them re pon ible, in all events, for the safe conduct of pas
sengers, so far as the vehicle is concerned. But that the case o f
Sharp v. Gray is susceptible of being placed o n the ground which
we think tenable, namely, that negl igence and not warranty lies
at the foundation of actions of this de cription, may be inferred
from the l anguage of Mr. Justice Park, who, in giving his opin
ion, says : ' ' This was entirely a question of fact. It is clear
that there was a defect in the axle-tree ; and it was for the jury to
say whether the accident was occasioned by what, in l aw, is called
negl igence in the defendant, or not. ' ' And Tindal, C. J., who
tried the cause before the jury, left it for them to consider
whether there had been that vigil ance which was required by the
defendant 's engagement to carry the plaintiff safely ; thus ap
parently putting the case on the ground of negli gence and not
of warranty. See also Bretherton v. Wood, 3 Brod. & B. 54,
6 1oore, 141 ; Ansel l v. Waterhouse, 6 Mau. & Sel. 385, 2 Chit. 1.
The same question has arisen in this country, and the decis
ions exhibit a uni formity of opinion that coach p roprietors are
not l iable as common carriers, but are made responsible by reaC' O A

INGALLS v. BI LLS.

INGALLS V. BILLS. § 152

son of negligence. In the case of Camden and Amboy Railroad

Co. V. Burke, 13 Wend. 626, 28 Am. Dec. 488, the court say

that the proprietors of public conveyances are liable at all events

for the baggage of passengers ; but as to injuries to their persons,

they are only liable for the want of such care and diligence as is

characteristic of cautious persons. And in considering the sub-

ject again in the case of Hollister v. Nowlen, 19 Id. 236, 32 Am.

Dee. 455, they say, that "stage-coach proprietors, and other

carriers by laud and vs^ater, incur a very different responsibility

in relation to the passenger and his baggage. For an injury to

the passenger, they are answerable only where there has been a

want of proper care, diligence, or skill; but in relation to bag-

gage, they are regarded as insurers, and must answer for any

loss not occasioned by inevitable accident or the public enemies. ' '

In a case which occurred in respect to the transportation of

slaves, Boyce v. Anderson, 2 Pet. 155, Chief Justice Marshall,

in giving the opinion of the court, says: "The law applicable

to common carriers is one of great rigor. Though to the ex-

tent to which it has been carried, and in cases to which it has
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been applied, we admit its necessity and policy, we do not think

it ought to be carried further, or applied to new cases. "We

think it has not been applied to living men, and that it ought

not to be applied to them." So in the case of Stokes v. Salton-

stall, 13 Id. 181, the question arose and was thoroughly dis-

cussed; and the same opinions are maintained as in the cases

above cited from Wendell. And the whole subject is examined

by Judge Story, in his treatise on bailments, sees. 592-600, with

his usual learning ; and his result is the same.

If there is a discrepancy between the English authorities

which have been cited, we think the opinions expressed by Chief

Justice Eyre and Chief Justice Mansfield are most consonant

with sound reason, as applicable to a branch of the law compar-

atively new, and, though given at 7iisi prius, are fully sustained

by the discussions which the same subject has undergone in the

courts of our own country. We have said, as being most con-

sonant with sound reason, or good common sense, as applied to

so practical a subject; because, if such a warranty were imposed

by force of law upon the proprietors of coaches and other vehicles

for the conveyance of passengers, they would in fact become

the warrantors of the work of others, over whom they have

no actual control, and — from the number of artisans employed

in the construction of the materials of a single coach — ^whom

they could not follow. Unless, therefore, by the application

of a similar rule, every workman shall be held as the warrantor,

in all events, of the strength, sufficiency, and adaptation of his
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son of negligence. In the case of Camden and Amboy Railroad
Co. v. Burke, 13 Wend. 626, 28 Am. Dec. 488, the court say
that the proprietors of public conveyances are liable at all events
for the baggage of passengers ; but as to injuries to thei r persons,
they are only l iable for the want of such care and dil i gence as i s
characteristic o f cautious persons. And i n considering the sub
ject again in the case of Hol l ister v. Nowlen, 19 Id. 236, 32 Am.
Dec. 455, they say, that ' ' stage-coach proprietors, and other
carriers by land and water, incur a very different responsibility
in rel ation to the passenger and his baggage. For an inj ury to
the passenger, they are answerable only where there has been a
want of proper care, diligence, or skill ; but in relation to bag
gage, they are regarded as insurers, and must answer for any
loss not occasioned by inevitable accident or the public enemies. ' '
I n a case which occurred i n respect to the transportation o f
slaves, Boyce v. Anderson, 2 Pet. 155, Chief Justice Marshall,
in giving the opinion of the court, says : ' ' The law appl icable
to common carriers is one of great rigor. Though to the ex
tent to which it has been carried, and in cases to which it bas
been applied, we admit its necessity and policy, we do not think
it ought to be carried further, or applied to new c ases. We
think it has not been app l ied to l iving men, and that it ought
not to be applied to them. ' ' So i n the case of Stokes v. Salton
stall , 1 3 Id. 1 8 1 , the question arose and was thoroughly dis
cussed ; and the same opinions are maintained as in the cases
above cited from Wende l l. And the whole subject is examined
by Judge Story, in his treatise on bailments, secs. 592-600, w ith
his usual learning ; and his result is the same.
If there is a d iscrepancy between the English authorities
which have been cited, we think the opinions exp ressed by Chief
Justice Eyre and Chief Ju tice Mansfiel d are most consonant
with sound reason, as appl icable to a branch of the l aw compar
atively new, and, though given at nisi priiis, are fu1 ly sustained
by the discussions which the same subj ect has undergone in the
courts of our own country. \Ve have said, as being most con
sonant w ith sound reason, or good common sense, as applied to
so practical a subject ; because, i f such a warranty were imposed
by force of l aw upon the p roprietors of coaches and other vehicles
for the conveyance of passengers, they would in fact become
the warrantors of the work of others, over whom they have
no actual control, an d-from the number of artisans employed
i n the construction of the materials of a single coach-whom
they could not fol low. Unless, therefore, by the application
of a similar rul e, every workman shall be hel d as the warrantor,
in all events, of the strength, sufficiency, and adaptation of his
h: Q t:;.
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own manufactures to the uses designed — which, in a community

like ours, could not be practically enforced — the warranty would

really rest on the persons purchasing the article for use, and

not upon the makers.

If it should be said, that the same observations might be ap-

plied to ship-owners, the answer might be given, that they have

never been held as the warrantors of the safety of the passen-

gers whom they conveyed ; and as to the transportation of goods,

owners of general ships have always been held as common car-

riers, for the same reasons that carriers on land are bound for

the safe delivery of goods intrusted to them. But as it respects

the seaworthiness of a ship, the technical rules of law respecting

it have been so repeatedly examined, and the facts upon which

they rest so often investigated, that the questions which arise are

those of fact and not of law, and in a vast proportion of in-

stances depend upon the degree of diligence and care which are

used in the preservation of vessels, and practically resolve them-

selves into questions of negligence ; so that the evils are very few

that arise from the maintenance of the doctrine that a ship must

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

be seaworthy in order to be the subject of insurance.

The result to which we have arrived, from the examination of

the case before us, is this : That carriers of passengers for hire

are bound to use the utmost care and diligence in the providing

of safe, sufficient, and suitable coaches, harnesses, horses, and

coachmen, in order to prevent those injuries which human care

and foresight can guard against; and that if an accident hap-

pens from a defect in the coach, w^hieh might have been discov-

ered and remedied upon the most careful and thorough examina-

tion of the coach, such accident must be ascribed to negligence,

for which the owner is liable in case of injury to a passenger,

happening by reason of such accident. On the other hand,

where the accident arises from a hidden and internal defect,

which a careful and thorough examination would not disclose,

and which could not be guarded against by the exercise of a

sound judgment and the most vigilant oversight, then the pro-

prietor is not liable for the injury, but the misfortune must be

borne by the sufferer, as one of that class of injuries for which

the law can afford no redress in the form of a pecuniary recom-

pense. And we are of opinion that the instructions, which the

defendants' counsel requested might be given to the jury in the

present case, were correct in point of law, and that the learned

judge erred in extending the liability of the defendants further

than was proposed in the instructions requested.

The point arising on the residue of the instructions was not

pressed in the argument ; and we see no reason to doubt its cor-
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wn manufacture to the use designed-which, in a community
like our , could not be practically enforced-the warranty would
really re t on the person p urchasing the article for use, and
not upon the maker .
I f it should be said, that the same observations mi aht be ap
plied to ship-owners, the answer might be gi ven that they have
n ver been held a
the warrantor of the safety of the pa sen
g rs whom they conveyed ; and as to the transportation of goods,
owner of general ships have always been held as common car
ri rs, for the same reasons that carriers on land are bound for
the safe delivery of good intru ted to them . But as it re pect
the seaworthiness of a ship , the technical rules of law respecting
it have been so rep ate dly examined, and the facts upon which
they rest so often investi aated, that the que tions which arise are
tho e of fact an l not of law, and i n a vast proportion of in
stance depend upon the degree of diligence and care which are
u eel in the pre ervation of ves els, and practically resolve them
selves into question of negligence ; so that the evi ls are very few
that ari e from the maintenance of the doctrine that a ship must
be seaworthy in order to be the subject of insurance.
The result to which we have arrived, from the examination of
the ca e before us, is this : 'r hat carriers of passengers for hire
are bound to use the utmost care and diligence in the providing
of safe, sufficient, and suitable coaches, harnes e , horses, and
coachmen, in order to prevent those inj uries which human care
and foresight can guard again t ; and that if an accident hap
pens from a defect in the coach, which might have been d i. cov
ered and remedied upon the most careful and thorough examina
tion of the coach, such accident must be ascribed to negligence,
for which the owner is liable in case of inj ury to a pa senger,
happening by rea on of such accident. On th other hand,
where the accident arises from a hidden and internal defect,
which a careful and thorough exam i nation would not disclose,
and which could not be gua rded ao·ainst by th exerci e of a
sound ju lgment and the most vigilant oversight, then the pro
prietor i not liable for the injury, but the misfortune must be
borne by the sufferer, as one of that cl ass of injuries for which
the law can afford no redres i n the form of a pecuniary recom
pense. And we are of opinion that the in tructions, which the
def ndant ' counsel requ ted might b given to the jury in the
pre. ent ca e, were corr ct in point of l aw, and that the learned
judge rr d in extendina the l iabil ity of the defendants furth r
than wa proposed in the instructions reque ted.
Th point ari ing on the re i lue of the in tructions was not
p re ed in the argument · and we see no reason to doubt its cor-
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reotness, provided the peril to which the plaintiff was exposed

arose from a defect or accident for which the defendants were

otherwise liable : Jones v. Boyce, 1 Stark, 493.

New trial granted.

153. MEIER V. PENNSYLVANIA RAILROAD CO.,

v.

PEN NS YLVANIA RAILROAD
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rectness, provided the p ril to which the plaintiff wa expo d
arose from a def ct or a cident for whi h th defendants were
otherwi e liable : Jone v. Boyce, 1 Stark, 493.
New trial granted.

64 Pa. St. 225; 3 Am.. R. 581. 1870.

Action for injuries received in an accident caused by the break-

ing of an axle on the sleeping car on which plaintiff was a pas-

senger. New axles had been provided the year before by a re-

153.

1EIER V. PENNSYLVANIA RAILROAD CO.,

liable firm ; they were of good quality and had been inspected

twenty-two miles east of the place of the accident. Verdict for

64 Pa. St. 225; 3 Am. R. 581 .

defendants and plaintiff appealed.

1 70.

Agnew, J. It is agreed on all hands, says Judge Redfield, in

his work on Railways,, edition of 1867, p. 174, that carriers of

passengers are liable only for negligence either proximate or

remote, and that they are not insurers of the safety of their pas-

sengers, as they are as carriers of goods and baggage of passen-

gers. The numerous cases cited from which this result is drawn

justify this statement. Alden v. N. Y. Central Railroad Co., 26
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N. Y. 102, 82 Am. D. 401, holding that a carrier is bound abso-

lutely to provide a safe vehicle, irrespective of any question of

negligence, is not in accord with the American cases generally,

Action for injuries received in an accident cau ed by the break
ing of an axle on the sle ping car on which plaintiff was a pas
senger. New axles had be n provided the year before by a re
l iable firm · they wer of good quality and had been in peated
twenty-two miles east of the p lace of the accident. Verdict for
defendants and plaintiff appeale l.

or the modern English decisions. It is reviewed in Readliead v.

Midland Railroad Co., 2 Law Rep., Q. B. 412, and therein said

not to be founded in good reason. See the cases collected in

Shearman & Redfield on Negl. (1869) 299, § 267.

The language of Judge Gibson, taken from New Jersey R. R,

Co. V. Kennard, 21 Pa. St. 204, that a carrier of either goods

or passengers is bound to provide a carriage or vehicle perfect

in all its parts, in default of which he becomes responsible for any

loss or injury that may be suffered, has no relation to the ques-

tion now before us. The case he was considering was that of

a car made without guards at the windows to prevent the arms

of passengers being thrust out, to their injury, which he con-

sidered a defect in the construction of the car, making the car-

rier liable for negligence. The car was not perfect in its parts

as he thought. The car was imperfect in construction, and there-

fore not adapted to the end to be attained, to wit, security.

It may not be amiss to say that this opinion of the chief jus-

tice as to window guards, was not sustained by the court in
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It is agreed on all hands, says Judge REDFIELD, i n
his work o n Railways,, edition o f 1 67, p . 174, that carriers of
p assengers are liable only for negligence e ither proximate or
remote, and that they are not insurers of the safety of their pas
sengers, as they are as carriers of goods and baagage of passen
gers. The numerous cases cited from which this re ult is drawn
ju tify this statement. Alden v. N. Y. Central Railroad Co., 26
N. Y. 102, 2 Am. D. 401, holding that a carrier is bound abso
lutely to provide a safe vehicle, irre pective of any que tion of
n glig nee is not in accord with the American cases general ly,
or the modern Engl i h d cisions. It is reviewed in Readhead v.
Midland Railroad Co., 2 Law Rep., Q. B. 412, and therein said
not to be founded in good rea on. See the cases collected in
Shearman & Redfiel d on Negl. ( 1869 ) 299, § 267.
The language of Judge G rnso , taken from New Jersey R. R.
Co. v. K nnard, 21 Pa. St. 204, that a carrier of either goods
or pa seno'ers is bound to provide a carriage or vehicle p rfect
in all its parts, in d fault of which he becom s responsible for any
loss or injury that may be suffered, has no relation to the ques
tion now before us. The case he was considering was that of
a car made without g uards at the windows to prevent the arms
of passengers being thrust out, to their injury, which he con
sidered a defect in the con truction of the car, making the car
rier liable for neO'ligence. The car was not perfect in its parts
as he thought. The car wa imperfect in construction, and there
fore not adapted to the end to be attained, to wit, security.
It may not be amiss to say that this opinion of the chief jus�
tice as to window guards, was not sustained by the court in
AGNEW,
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banc, and has since been overruled in Pittsburg & Connellsviile

Railroad Co. v. McClurg, 56 Pa. St. 294. The doctrine we

are now asked to sustain is, that though the car is perfect in

all its parts, if imperfect from some latent and undiscoverable

defect, which the utmost skill and care could neither perceive

nor provide against, the railway company must still be held

responsible for injury to passengers, on the ground of an abso-

lute liability for every defect. The plaintiff in error in effect

contends that the defendants were warrantors against every acci-

dent, but even in the case referred to, Judge Gibson denied this

rule. He said of the carrier, he is bound to guard him (the

passenger) from every danger which extreme vigilance can pre-

vent. This expresses the true measure of responsibility. He

answered a point in these words: "That the company is re-

sponsible only for defects discoverable by a careful man after

a careful examination and exercise of sound judgment. ' ' Thus :

"This is true, but were there such an examination and exer-

cise of judgment? The defective construction of the car must

have been obvious to the dullest perception," etc. The same
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rule was laid down in Laing v. Colder, 8 Pa. St. 482, 49 Am. D.

533. Judge Bell says, it is long since settled that the common-

law responsibilities of carriers of goods for hire do not as a whole

extend to carriers of passengers. The latter are not insurers

against all accidents. But though (he says) in legal contem-

plation they do not warrant the absolute safety of their passen-

gers, they are bound to the exercise of the utmost degree of

diligence and care. The slightest neglect against which human

prudence and foresight may giTard, and by which hurt or loss

is occasioned, will render them liable in damages. The same

doctrine will be found in substance in R. R. Co. v. Aspell, 23

Pa. St. 149, 62 Am. D. 323, and Sullivan v. The Philadelphia

& Reading Co., 30 Pa. St. 234, and in other cases. In all the

Pennsylvania cases, it will be found that negligence is the ground

of liability on the part of a carrier of passengers. Absolute

liability reqiiires absolute perfection in machinery in all re-

spects, which is impossible.

The utmost which human knowledge, human skill and human

foresight and care can provide is all that in reason can be re-

quired. To ask more is to prohibit the running of railways,

"unless they possess a capital and surplus which will enable them

to add a new element to their business, that of insurance. Nor

can we carry the requirements beyond the use of known ma-

chinery and modes of using it. Railroads must keep pace with

science and art and modern improvement, in their application

to the carriage of passengers, but are not responsible for the un-
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bane, and has since been overruled in Pittsburg & Connellsville
Railroad Co. v. McClurg, 56 Pa. St. 294. The doctrine we
are now asked to sustain is, that though the car is perfect in
all its p arts, if imperfect from some latent and undiscoverable
defect, which the utmost skill and care could neither perceive
nor provide against, the railway company must still be hel d
responsible for inj ury t o passengers, o n the ground of a n abso
lute liability for every defect. The p laintiff in error in effect
contends that the defendants were warrantors against every acci
dent, but even in the case referred to, Judge GIBSON denied this
rule. He said of the carrier, he is bound to guard him ( the
passenger ) from every danger which extreme vigilance can p re
vent. This expresses the true mea ure of responsibility. H e
answered a point i n these words : ' ' That the company is re
sponsible only for defects discoverable by a careful man after
a careful examination and exercise of sound judgment. ' ' Thus :
' ' This is true, but were there such an examination and exer
cise 0£ judgment 1 The defective construction of the car must
have been obvious to the dullest perception, ' ' etc. The same
rule was laid down in Laing v. Colder, 8 Pa. St. 482, 49 Am. D .
533. Judge BELL says, i t is long since settled that the common
law responsibilities of carriers of goods for hire do not as a whole
extend to carriers of p assengers. The latter are not i nsurers
again t all accidents. But though ( he says) in legal contem
plation they do not warrant th e a bsolide safety of their passen
gers, they are bound to the exercise of the utmost degree of
diligence and care. The slightest neglect against which human
prudence and foresight may guard, and by which hurt or loss
is occasioned, will render them liable in damages. The same
doctrine will be found in substance in R. R. Co. v. Aspell, 23
Pa. St. 149, 62 Am. D. 323, and Sullivan v. The Philadelphia
& Reading Co., 30 Pa. St. 234, and in other cases. In all the
Pennsyl vania cases, it will be found that negligence is the ground
of l iability on the part of a carrier of passengers. Absolute
liability requires absolute perfection in machinery in all re
spect , which i impossible.
The utmost which human knowledge, human skill and human
foresight and care can provide is all that in reason can be re
quired. To ask more is to prohibit the running of railways,
unless they possess a capital and surplus which will enable them
to add a new element to their business, that of in urance. Nor
can we carry the requirement beyond the use of known ma
chinery and mo les of using it. Railroads must keep pace with
science and art and modern improvement, in their application
to the carriage of passengers, but are not responsible for the un-

COMMON WEALTH

COMMONWEALTH v. B. & MAINE K. E. CO. §§ 153, 154

known as well as the new. The rule laid down by the learned

judge, in the language quoted in the second assignment of error,

is a correct summary of the law. The rule of responsibility

differs from the rule of evidence. Prima facie, where a passen-

ger, being carried on a train, is injured without fault of his own,

there is a legal presumption of negligence, casting upon the

carrier the onus of disproving it. Laing v. Colder, 8 Pa. St. 482,

49 Am. D. 533; Sullivan v. Philadelphia & Reading Railroad

Co., 30 Pa. St. 234; Shearman & Redfield on Negl., § 280; Red-

field on Railways, § 1760, and notes. This is the rule when the

injury is caused by a defect in the road, cars, or machinery,

or by a want of diligence or care in those employed, or by any

other thing which the company can and ought to control as a

part of its duty, to carry the passengers safely; but this rule

of evidence is not conclusive. The carrier may rebut the pre-

sumption and relieve himself from responsibility by showing

that the injury arose from an accident which the utmost skill,

foresight and diligence could not prevent.

"We think none of the errors assigned are sustained, and
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the judgment is therefore affirmed.

154. COMMONWEALTH V. BOSTON & MAINE RAIL-

ROAD CO.,

129 Mass. 500; 37 Am. R. 382. 1880.

Conviction under a statute of causing the death of a passen-

ger.

SouLE, J. It is contended on the part of the government, that

v.

B. & MAINE R. R. CO.

§ § 153, 15 4

known as well as the new. The rule laid down by the learned
judge, in the language quoted in the second assignment of error,
is a correct summary of the l aw. The rule of re ponsibility
diff rs from the rule of evidence. Prima facie, where a p assen
ger, being carried on a train, is injur d without fault of hi own,
there is a legal presumption of negli gence, casting upon the
carrier the onus of disproving it. Laing v. Colder, 8 Pa. St. 482,
49 Am. D. 533 ; Sullivan v . Philadelphia & Reading Railroad
Co., 30 Pa. St. 234 ; Shearman & Redfield on Negl. , § 280 ; Red
field on Railways, § 1 760, and notes. This is the rule when the
injury is caused by a defect in the road, cars, or machinery,
or by a want of diligence or care in those employed, or by any
other thing which the company can and ought to control as a
p art of its duty, to carry the passengers safely ; but this rule
o f evid ence is not conclusive. The carrier may rebut the p re
sumption and rel ieve himself from responsibility by showing
that the injury arose from an accident which the utmost skill,
foresight and diligence could not prevent.
We think none of the errors assigned are sustained, and
the j udgment is therefore affirmed.

where the person killed was a passenger, the statute does not re-

quire, in order to the maintenance of an indictment, that he

should have been using due care. But whether this is so or not

need not be decided, because, in the opinion of a majority of

the court, when Hill was killed he was not a passenger within

the meaning of the statute.

1 54.

C OMMONWEALTH V. BOSTON & MAINE RAIL
ROAD C O .
,

It is undoubtedly true that one who has bought a ticket, or

129

otherwise become entitled to transportation on a particular train

of cars of a railroad corporation, is ordinarily a passenger of

Mass. 500 ; 37 Am. R. 382.

1880.

the corporation from the time when he reasonably and properly

starts from the ticket office or waiting room in the station to take

his seat in a car of the train, till he has reached the station to

which he is entitled to be carried, and has had an opportunity,

by safe and convenient means, to leave the train and roadway

of the corporation at that station. Warren v. Fitchburg Rail-

5S9

Conviction under a statute of causing the death of a passen
ger.
J. It is contended on the p art of the government, that
where the person killed was a p assenger, the statute does not re
quire, in order to the maintenance of an indictment, that he
should have been using due care. But whether this is so or not
need not be decided, because, in the opinion of a majority of
the court, when H il l was killed he was not a p assenger within
the meaning of the statute.
It i s undoubtedly true that one who has bought a ticket, or
otherwise become entitled to transportation on a parti cular train
of cars of a railroad corporation, is ordinarily a passenger of
the corporation from the time when he reasonably and p roperly
starts from the ticket office or waiting room in the station to take
his seat in a car of the train, til l he has reached the station to
which he is entitled to be carried, and has had an opportunity,
by safe and convenient means, to leave the train and roadway
of the corporation at that station. Warren v. Fitchburg RailSouLE,

·
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road, 8 Allen, 227, 85 Am. D. 700. The duty of the corporation

toward him is to furnish a well-constructed and safe road, suit-

able engine and cars, competent and careful enginemen, con-

ductors and other necessary laborers, in order that all injuries

which human foresight can guard against may be prevented.

But this duty rests on the corporation only so long as the pas-

senger sees fit to be carried by it ; and if he chooses to abandon

his journey at any point before reaching the place to which he

is entitled to be carried, the corporation ceases to be under any

obligation to provide him with the means of traveling further.

And while it is true, that if he leaves the train while it is at

rest at a station, he is entitled to an opportunity so to do in

safety, it is equally true that the corporation is not under any

obligation to make it safe for him to leave the train while it is in

motion, and that if he does so, he assumes all risk of injury.

Gavett V. Manchester & Lawrence Railroad, 16 Gray, 501, 77

Am. D. 422. It would not be contended by any one that an

indictment under the statute could be maintained against a rail-

road corporation for causing the death of one who without look-
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ing to see if the track was clear, jumped from a train which

was running at ordinary speed between stations, and was imme-

diately afterward killed by the engine of a train going in the

opposite direction on another track. The indictment would

fail because the facts showed that the corporation owed no duty

to the deceased. He would have ceased to be a passenger, by

voluntarily leaving the train at a place and time when and

where the corporation could not anticipate that he would leave

it, and when and where the corporation was under no obliga-

tion to see that he had an opportunity to leave its roadway in

safety after leaving the train. He would have become an in-

truder on the track of the corporation, acting without any regard

to the dangerous character of the situation, and not entitled to

protection against the consequences of his own negligence. The

principle involved in the supposed case is involved in and governs

the case at bar.

So long as the train was in motion, Hill could not leave it and

still retain his right to protection till he had left the roadway of

the corporation. By leaving the train while in motion, he ceased

to be a passenger, and to have the rights of a passenger, as com-

pletely, though the train was moving slowly, and was near by

the station, as if he had left it while moving at full speed be-

tween stations. Hickey v. Boston & Lowell Railroad, 14 Allen,

429. The fact that the car in which Hill was had passed the

platform of the station to which he was entitled to be carried

did not give him the right to leave the train at the risk of the

590

154

OF CARRIERS OF

1 ASSENGERS.

road, 8 Allen, 227, 85 Am. D . 700. The duty of the corporation
toward him is to furnish a wel l-constructed and safe road, suit
able engine and cars, competent and careful enginemen, con
ductors and other necessary l aborers, i n order that a l l injuries
which human foresight can guard against may be prevented.
But this duty rests on the corporation only so long as the p as
senger sees fit to be carried by it ; and i f he chooses to abandon
his journey at any point before reaching the place to which he
is entitled to be carried, the corporation ceases to be under any
obligation to provide him with the means of traveling further.
And while it is true, that if he l eaves the train while it is at
rest at a station, he is entitled to an opportunity so to do i n
safety, it is equally true that the corporation is not under any
obligation to make it safe for him to leave the train while it is i n
motion, and that i f h e does so, h e assumes a l l risk of injury.
G avett v. Manchester & Lawrence Railroad, 1 6 G ray, 501, 77
Am. D. 422. It would not be contended by any one that an
indictment under the statute could be maintained against a rail
road corporation for causing the death of one who without look
ing to see if the track was clear, j umped from a train which
was running at ordinary speed between stations, and was imme
diately afterward killed by the engine of a train going in the
opposite direction on another track. The indictment would
fail because the facts showed that the corporation owed no duty
to the deceased. He would ha. v e ceased to be a p assenger, by
voluntarily leaving the train at a place and time when and
where the corporation could not anticipate that he would leave
it, and when and where the corporation was under no obl iga
tion to see that he had an opportunity to leave its roadway i n
safety after leaving the train. H e would have become a n i n
truder on the track of the corporation, acting without any regard
to the dangerous character of the situation, and not entitled to
protection against the consequences of his own negligence. The
principle involved i n the supposed case is involved i n and governs
the case at bar.
So long as the train was i n motion, H ill could not leave i t and
stil l retain his right to protection till he had left the roadway of
the corporation. By leaving the train while i n motion, he ceased
to be a p assenger, and to have the rights of a passenger, as com
p letely, though the train was moving slowly, and was near by
the station, as if he had left it whi le moving at full speed be
tween stations. Hickey v. Boston & Lowell Rail road, 14 Allen,
429. The fact that the car in which Hill was had passed the
pl atform of the station to which he was entitled to be carried
did not give him the right to leave the train at the risk of the
590
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company. If he sustained any injury by being carried beyond

the station, his remedy would be by an action, counting on that

injury-.

Hill, having ceased to be a passenger, was on the track of the

defendant's road under circumstances which preclude the idea

that he was in the exercise of due care. The evidence on this

point is all in one direction, and it is to the effect, that if he had

looked, he could not have failed to see that the approaching train

on the other track was so near that he could not cross the track

before it would strike him.

It follows that the defendant was right in asking the ruling

that there was no sufficient evidence to support either count of

the indictment. There was no evidence to support the counts

in which Hill is alleged to have been a passenger, because by

his voluntary act he had ceased to be a passenger, or to be en-

titled to protection as a passenger. There was no evidence to

support the counts in which he is alleged not to have been a

passenger, because there was no evidence that he was in the

exercise of due care.
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Exceptions sustained.

155. CHRISTIE V. GRIGGS,

2 Campbell 79. 1809.

This was an action of assumpsit against the defendant as

owner of the Blackwall Stage, on which the plaintiff, a pilot,

was traveling to London, when it broke down, and he was greatly

bruised. The first count imputed the accident to the negligence

v.

GRIGGS.

§ § 154, 155

company. If he sustained any injury by being carried beyond
the station, his remedy would be by an action1 counting on that
lUJ Ury.

H ill, having ceased to be a p assenger, was on the track of the
defendant 's road under circumstances which preclude the i dea
that he was i n the exercise of due care. The evidence on this
point is all in one direction, and it is to the effect, that if he had
looked, he coul d not have failed to see that the approaching train
on the other track was so near that he could not cross the track
before it would strike him.
It follows that the defendant was right in asking the ruling
that there was no sufficient evidence to support either count of
the indictment. There was no evidence to support the counts
in which H i l l is alleged to have been a passenger, because by
his voluntary act he had ceased to be a passenger, or to be en
titled to p rotection as a passenger. There was no evidence to
support the counts in which he is alleged not to have been a
pas enger, because there was no evidence that he was i n the
exercise of due care.
Exceptions sustained.

of the driver; the second, to the insufficiency of the carriage.

The plaintiff having proved that the axle-tree snapped asun-

der at a place where there is a slight descent, from the kennel

crossing the road ; that he was, in consequence, precipitated from

CHRISTIE V. GRIGGS,

155.

the top of the coach; and that the bruises he received confined

him several weeks to his bed — there rested his case.

Best, Serjeant, contended strenuously that the plaintiff was

2

Campbell 79. 1 09.

bound to proceed farther, and give evidence, either of the driver

being unskilful, or of the coach being insufficient.

Sir James Mansfield, C. J. I think the plaintiff has made

a prima facie case by proving his going on the coach, the acci-

dent, and the damage he has suffiered. It now lies on the other

side to shew, that the coach was as good a coach as could be

made, and that the driver was as skilful a driver as could any

where be found. What other evidence can the plaintiff give?
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This was an action of assumpsit against the defendant as
owner of the Blackwall Stage, on which the plaintiff, a pilot ,
was traveling t o London, when i t broke down, a n d he was greatly
bruised. 'rhe first count imputed the accident to the negligence
of the driver ; the second, to the i nsufficiency of the carriage.
The plaintiff having proved that the axle-tree snapped asun
der at a place where there is a slight descent, from the kennel
crossing the road · that he was, in consequence, precipitated from
the top of the coach ; and that the bruises he received confined
him several weeks to his bed-there rested his case.
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bound to proceed farther, and give evidence, either of the driver
being unskilful, or of the coach being insufficien�.
Sir JAMES MANSFIELD, C. J.

I think the plaintiff has made

a prim a facie ca e by proving his going on the coach, the accj

dent, and the damage he has suffiered. It now lies on the other
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made, and that the driver was as skil ful a driver as could any
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The passengers were probably all sailors like himself; and how

do they know whether the coach was well built, or whether the

coachman drove skilfully? In many other cases of this sort,

it must be equally impossible for the plaintiff to give the evi-

dence required. But when the breaking down or overturning

of a coach is proved, negligence on the part of the owner is

implied. He has always the means to rebut this presumption, if

it be unfounded; and it is now incumbent on the defendant to

make out, that the damage in this case arose from what the law

considers a mere accident.

The defendant then called several witnesses, who swore that

the axle-tree had been examined a few days before it broke,

without any flaw bing discovered in it; and that when the acci-

dent happened, the coachman, a very skilful driver, was driving

in the usual track, and at a moderate pace.

Sir James Mansfield said, as the driver had been cleared

of every thing like negligence, the question for the jury would

be — as to the sufficiency of the coach. If the axle-tree was sound

as far as human eye could discover, the defendant was not
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liable. There was a difference between a contract to carry

goods, and a contract to carry passengers. For the goods the

carrier was answerable at all events. But he did not warrant

the safety of the passengers. His undertaking, as to them, went

no farther than this, that as far as human care and foresight

could go, he would provide for their safe conveyance. Therefore,

if the breaking down of the coach was purely accidental, the

plaintiff had no remedy for the misfortune he had encountered.

The jury found a verdict for the defendant.

156. JAMMISON V. CHESAPEAKE AND OHIO RAILWAY

CO.,

92 Va. 327; 23 S. E. B. 758; 53 Am. St. B. 813. 1895.

Action by an infant by her next friend for damages for in-

juries received from falling from a train. The train slowed to

eight miles per hour as it approached her station, but did not

stop. Plaintiff went out of the car seeking the conductor, and as

she reached the platform she was thrown from the train by

reason of a jerking motion due to an acceleration of speed as

the train rounded a curve. Verdict for $3,000, subject to de-

OF CARRI ERS OF PASSENGERS.

The passengers were probably all sailors l ike himsel f ; and how
do they know whether the coach was well built, or whether the
coachman drove skilfully ? In many other cases of this sort,
it must be equal ly impossible for the plaintiff to give the evi
dence required. But when the breaking down or overturning
of a coach is proved, negligence on the part of the owner is
implied. He has always the means to rebut this presumption, i f
it b e unfounded ; and it is now incumbent o n the defendant to
make out, that the damage in this case arose from what the law
considers a mere accident.
The defendant then called several witnesses, who swore that
the axle-tree had been examined a few days before it broke,
without any flaw bing discovered in it ; and that when the acci
dent happened, the coachman, a very skilful driver, was driving
in the usual track, and at a moderate pace.
Sir JA M E S MAN SFIELD said, as the driver had been cleared
of every thing like negligence, the question for the j ury would
be-as to the sufficiency of the coach. I f the axle-tree was sound
as far as human eye could discover, the defendant was not
l iabl e. There was a difference between a contract to carry
goods, and a contract to carry p assengers. For the goods the
carrier was answerable at all events. But he did not warrant
the safety of the passengers. His undertaking, as to them, went
no farther than this, that as far as human care and foresight
could go, he would provide for their safe conveyance. Therefore,
if the breaking down of the coach was purely accidental , the
p laintiff had no remedy for the mi fortune he had encountered.
The jury found a verdict for the defendant.

fendant 's demurrer to the evidence. Demurrer sustained. Upon

an order dismissing the suit of plaintiff a writ of error was se-

cured.

592

JAMMISON V. CHESAPEAKE AND OHIO RAILWAY
c o.,

156.

92

Va. 327 ; 23 8. E. R. 758; 53 Am. St. R. 813. 1895.

Action by an infant by her next friend for damages for in
juries received from falling from a train. The train slowed to
eight miles per hour as it approached her station, but did not
stop. Plaintiff went out of the car seeking the conductor, and as
she reached the platform she was thrown from the train by
reason of a jerking motion due to an accel eration of speed as
the train rounded a curve. Verdict for $3,000, subject to de
fendant 's demurrer to the evidence. Demurrer sustained. Upon
an order dismissing the suit of plaintiff a writ of error was se
cured.
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Keith, P. (After stating the facts.) Without doubt, the

defendant in error was guilty of negligence in failing to stop

the train at Ewell 's station. For whatever loss or inconvenience

plaintiff may have sustained by reason of this neglect upon the

part of the defendant in error, she had an ample remedy, and

would have been entitled to full compensation in damages. The

injury, however, for which she sues is not the loss or inconven-

ience consequent upon that act, but for the damage she suf-

fered by falling from the train, and the injuries she then sus-

tained. The failure of the defendant in error to stop its train at

E well's station was not the proximate cause of the injury for

which the suit was brought, but, on the contrary, her injury

was directly attributable to causes wholly independent of that

act of negligence. Had she retained her seat she would have

been safe, and, leaving the train at the next station, could have

maintained an action for whatever loss or injury had been in-

flicted upon her. Instead of so doing, upon the advice of a

fellow-passenger, she, after encumbering herself with bundles

under each arm, passed out upon the platform, knowing, as she

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

must or ought to have known, that the speed of the train was

being accelerated; that the platform was in a position of dan-

ger, and there, "by a jerk," incident to the increase of speed

from the slow rate at which the train had been moving when

it passed the station, she was thrown from the platform, and in-

jured.

Not only did her negligent conduct so far contribute to the

accident as to preclude a recovery on her part, even though the

evidence disclosed negligence upon the part of the company, but

I am at a loss to discover in the record of this case any evidence

whatever of negligence upon the part of the company, save and

except its failure to halt its train at Ewell 's station; but that

act, as we have seen, was the remote and not the proximate cause

of the injury, and cannot be taken into consideration as consti-

tuting an element of decision in this case.

Railroad corporations owe a high degree of duty to their pas-

sengers. They must do all for their safety that human skill

and foresight may suggest, and are responsible for any, even the

slightest, neglect ; but that the passenger may hold the company

to this high degree of responsibility, it is incumbent upon him to

occupy the position upon the train assigned to passengers, and if

he voluntarily assumes a position of peril, and injury results

from it, he cannot recover.

In this case the plaintiff in error voluntarily placed herself in

a position of peril, without justification or excuse, when, encum-
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( A fter stating the facts. ) Without doubt, the
defendant in error was guilty of negliO'ence i n fail ing to stop
the train at Ewell 's tation. For whate er loss or inconvenience
plaintiff may have u tained by reason of thi neglect upon the
part of the defendant i n error, she had an ample remedy, and
would have been entitled to full compensation in damages. The
injury, however, for which she sues is not the lo s o r inconven
ience consequent upon that act, but for the damage she suf
fered by fall ing from the train, and the injuries she then sus
tained. The failure of the defendant in error to stop its train at
Ewel l 's station was not the proximate cau e of the injury for
which the suit was brou ht, but, on the contrary her inj ury
was directly attributable to causes wholly independent of that
act of negligence. Had she retained her seat she would have
been safe, and, leaving the train at the next station, could have
maintained an action for whatever lo s or injury had been in
flicted upon her. Instead of so doing, upon the a dvice of a
fellow-passenger, she, after encumbering hersel f with bundles
under each arm, passed out upon the platform, knowing, as she
must or ought to have known, that the speed of the train was
being accelerated ; that the platform was in a position of dan
ger, and there, " by a j erk, " i ncident to the increase of speed
from the slow rate at which the train had been moving when
it passed the station, she was thrown from the platform, and in
jured.
Not only did her negligent conduct so far contribute to the
accident as to preclude a recovery on her part, even though the
evidence di clo ed neO'li gence upon the part of the company, but
I am at a loss to discover in the record of thi s case any evidence
whate-ver of negligence upon the p art of the company save and
except its failure to halt its train at Ewell s station ; but that
act, as we have seen, was the remote and not the proximate cause
of the inj ury, and cannot be taken into consideration as consti
tuting an element of decision in this case.
Railroad corporations owe a high deO'ree of duty to their pas
senger . They must do all for their safety that h uman skil l
a n d fore i ght may sugge t , and are r e ponsible for any, even the
lightest, neglect ; but that the passenger may hold the company
to thi h igh degree of responsibility, it is incumbent upon h im to
occupy the po ition upon the train assigned to passengers, and i f
h e vol 1ntarily assumes a position of peril, and inj ury results
from it, he cannot recover.
In this case the plaintiff in error voluntarily p laced herself in
a position of peril, without j ustification or excuse, when, encum38
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bered with bundles v.diich incapacitated her for self-protection,

she walked out upon the platform of a moving train.

The principles relied upon in this opinion have been so fully

and so frequently enforced by the decisions of this court that

they may be considered as established law : See Farish v. Reigle,

11 Graft. 697, 62 Am. Dec. 666 ; Richmond etc. R. R. Co. v. Mor-

ris, 31 Graft. 200; Richmond etc. R. R. Co. v. Anderson, 31

Graft. 812, 31 Am. Rep. 750; Dun v. Seaboard etc. R. R. Co.,

78 Ya. 645, 49 Am. Rep. 388. . . .

Judgment affirmed.

157. DODGE V. BOSTON AND BANGOR STEAMSHIP

CO.,

148 Mass. 207; 19 N. E. R. 373; 12 Am. St. R. 541. 1889.

OF CARRIERS OF PASSENGERS.

bered with bundles which incapacitated her for self-protection,
she walked out upon the platform of a moving train.
The principles relied upon in this opinion have been so fully
and so frequently enforced by the decisions of this court that
they may be considered as established l aw : See Farish v. Rei gle:
1 1 Gratt. 697, 62 Am. Dec. 666 ; R ichmond etc. R. R. Co. v. Mor
ris, 3 1 Gratt. 200 ; Richmond etc. R. R. Co. v. Anderson, 3 1
Gratt. 812, 3 1 Am. Rep . 750 ; Dun v. Seaboard etc. R. R . Co.,
78 Va. 645, 49 Am. Rep. 388.
Judgment affirmed.

Tort to recover damages for personal injuries received while

landing from defendant's steamer. Plaintiff was a passenger

from Boston to Camden, and at Rockland left the steamer by a

small plank provided for the use of employees only. He wished

157.

DODGE V. BOSTON AND BANGOR STEAMSHIP

to secure breakfast at a restaurant on the wharf. Meals were

c o.,

served to those who paid for them on the boat.
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Knowlton, J. This case presents an important question as

to the rights and duties of passengers and common carriers in

reference to egress from and ingress to the vehicle of trans-

148

Mass. 207 j 19 N. E. R. 373 j 12 Am. St. R. 541. 1889.

portation at intermediate points upon a journey. Wlien one

has made a contract for passage upon a vehicle of a common

carrier, and has presented himself at the proper place to be

transported, his right to care and protection begins, and ordi-

narily it continues until he has arrived at his destination, and

reached the point where the carrier is accustomed to receive

and discharge passengers. So long as he stands strictly in

this relation of a passenger, the carrier is held to the highest

degree of care for his safety. While he is upon the premises

Tort to recover damages for personal injuries received while
landin g from defendant 's steamer. Pl aintiff was a passenger
from Boston to Camden, and at Rockland left the steamer by a
small plank provided for the u e of employees only. He wished
to secure breakfast at a restaurant on the wharf. Meals were
served to those who paid for them on the boat.

of the carrier, before he has reached the place designed for use

by passengers waiting to be carried, or put himself in readiness

for the performance of the contract, the carrier owes him the

duty of ordinary care, as he is a person rightfully there by in-

vitation. It has sometimes been said that a passenger at the

end of his journey retains the same relation to the carrier until

he has left the carrier's premises. But there are other cases

which indicate that the contract of carriage is performed when

the passenger at the end of his journey has reached a safe and
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KNOWLTON, J.

This case presents an important question as
to the rights and duties of passengers and common carriers in
reference to egress from and ingress to the vehicle of trans
portation at intermediate points upon a journey. When one
has made a contract for p assage upon a vehicle of a common
carrier, and has presented himsel f at the proper p lace to be
transported , his right to care and protection begins, and ordi
narily it continues until he has arrived at his destination, and
reached the point where the carrier is accustomed to receive
and discharge passengers. So long as he stands strictly in
this relation of a passenger, the carrier is held to the highest
degree of care for his safety. While he is upon the premises
of the carrier, before he has reached the pl ace designed for use
by passen gers waiting to be carried, or put himself in readiness
for the performance of the contract, the carrier owes him the
duty of ordinary care, as he is a person rightfully there by i n
vitation. It has sometimes been said that a passenger at the
end of his journey retains the same relation to the carrier until
he has left the carrier 's premises. But there are other cases
which indicate that the contract of carriage is performed when
the passenger at the end of his journey has reached a safe and
t; Q .1
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proper place, where persons seeking to become passengers are

regularly received, and passengers are regularly discharged,

and that the degree of care to Vhich he is then entitled is less

than during the continuance of his contract, as a carrier of

goods is held to a liability less strict after they have reached

their destination and been put in a freight-house than while

they are in transit.

There is sometimes occasion to leave the boat, or car, or car-

riage, and return to it again before the contract is fully per-

formed ; and it is necessary to determine what are the rights and

duties of the parties at such a time. Wlienever performance

of the contract in a usual and proper way necessarily involves

leaving a vehicle and returning to it, a passenger is entitled to

protection as such, as well while so leaving and returning as at

any other time j and this has been held in cases where, in accord-

ance with arrangements of the railroad companies, passengers

by railway left their train to obtain refreshments: Peniston

V. Chicago etc. R. R., 34 La. Ann. 777, 44 Am. R. 444; Jefferson-

ville etc. R. R. v. Riley, 39 Ind. 568. So where a railroad com-
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pany undertakes to carry a passenger a long distance upon its

line, and sells him a ticket upon which he may stop at interme-

diate stations, in getting on and off the train at any station

where he chooses to stop, he has the rights of a passenger. Of

course, during the interval between his departure from the sta-

tion and his return to it to resume his journey, he is not a pas-

senger.

To determine the rights of the parties in every case, the ques-

tion to be answered is. What shall they be deemed to have con-

templated by their contract? The passenger, without losing

his rights while he is in those places to which the carrier's care

should extend, may do whatever is naturally and ordinarily

incidental to his passage. If there are telegraph offices at sta-

tions along a railroad, and the carrier furnishes in its cars

blanks upon which to write telegraphic messages, and stops its

trains at stations long enough to enable passengers conveniently

to send such messages, a purchaser of a ticket over a railroad

has a right to suppose that his contract permits him to leave

his car at a station for the purpose of sending a telegraphic

message; and he has the rights of a passenger while alighting

from the train for that purpose, and while getting upon it to

resume his journey. So of one who leaves a train to obtain

refreshment, where it is reasonable and proper for him so to do,

and is consistent with the safe continuance of his jour-

ney in a usual way. Where one engages transportation for

himself by a conveyance which stops from time to time along

595

§ 157

proper place, where persons seeking to become passengers are
regularly received, and passengers are regularly di charged,
and that the degree of care to 1 which h e is then entitled is less
than during the continuance of his contract, as a carrier of
goods is held to a l iabil ity less trict after they have reached
their destination and been put in a freight-house than while
they are in transit.
There is sometimes occasion to leave the boat or car, or car
riage, and return to i t again before the contract is fully per
formed ; and it is necessary to determine what are the rights and
duties of the parties at such a time. When ver performance
of the contract in a usual and proper way nece sarily involves
leaving a v hicle and returning to it a passenger is entitled to
protection as such, as wel l while so leaving and returning as at
any other time ; and this has been held in cases where, in accord
ance with arrangements of the rail road companies, passengers
by railway left their train to obtain refreshments : P niston
v. Chicago etc. R. R., 34 La. Ann. 777, 44 Am. R. 444 ; Jefferson
ville etc. R. R. v. Riley, 39 Ind. 568. So where a railroad com
p any undertakes to carry a passenger a long di tance upon ifs
line, and sells him a ticket upon which he may stop at interme
diate stations, in getting on and off the train at any station
where he chooses to stop, he has the rights of a p assenger. Of
course, during the interval between his d partnre from the sta
tion and his return to it to resume his j ourney, he is not a pas
senger.
To determine the rights of the parties i n every case, the ques
tion to be answer d is, What shall they b deem d to have con
templated by their contract ? The pas nger, without losing
his rights while he is in those pl aces to which the carrier 's care
should extend, may do whatever is naturally and ordinarily
incidental to his pa sage. If there ar telegraph offices at sta
tions along a railroad, and the carrier furnishes in its cars
blanks upon which to write telegraphic messages, and stops its
trains at stations long enough to enable passengers conveniently
to send such messages, a purchaser of a ticket over a railroad
has a right to suppose that his contract p ermits him to leave
his car at a station for the purpose of sending a telegraphic
message ; and he has the rights of a passenger while alighting
from the train for that purpose, and while getting upon it to
re ume his j ourney. So of one who leaves a train to obtain
refreshment, where it is reasonable and proper for him so to do,
and is consistent with the safe continuance of his jour
ney in a usual way. Where one engages transportation for
himself by a conveyance which stops from time to time along
595
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his route, it may well be implied, in the absence of anything to

the contrary, that he has permission to alight for his own con-

venience at any regular stopping-place for passengers, so long as

he properly regards all the carrier's rules and regulations, and

provided that his doing so does not interfere with the carrier

in the performance of his duties.

In the case of Keokuk Northern Line Packet Co. v. True, 88

111. 608, a plaintiff before reaching his destination was going

ashore for his own convenience at a place where the boat

stopped for two hours, and was injured on the gangway plank.

It was held that he was to be treated as a passenger, and that

the defendant was bound to use the utmost care for his safety.

See also Clussman v. Long Island R. R., 9 Hun, 618, affirmed

in 73 N. Y. 606; Hrebrik v. Carr, 29 Fed. Rep. 298; Dice v.

Willamette Transportation and Locks Co., 8 Or. 60, 34 Am. R.

575. In the first of these cases, the defendant was held liable

for a defect in a platform of its station to a passenger who

had left the train to send a telegraphic message ; but the court

did not decide whether the plaintiff had the rights of a pas-
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senger at the time of his injury, or merely those of a person

there by invitation. In the second, a passenger who had taken

his place on board a steamship started to go on shore to buy

some tobacco, and fell from an unsafe plank, and was drowned.

He was held to have had the rights of a passenger, and his

administrator was permitted to recover.

No decision has been cited that conflicts with our views. In

State V. Grand Trunk R'y, 58 Me. 176, 4 Am. R. 258, the

circumstances under which the passenger left the train and re-

mained away from it were such that, applying the principles

we have enunciated, he was not a passenger at the time he was

killed. The court, in that case, was not called upon to consider

at what point a passenger leaving a car under different cir-

cumstances would cease to be such, and at what point he would

resume his former relation.

Upon the undisputed facts of the case at bar, we are of opin-

ion that the plaintiff, as a passenger, could properly go on

shore to get his breakfast at Rockland, and that he had a pas-

senger's right to protection during his egress from the steamer.

The first seven of the defendant's requests for instructions were

rightly refused.

The defendant's tenth request was for an instruction that if

the plaintiff was justified in leaving the steamer as he did, the

"defendant did not owe him so high a degree of care after he

had left the steamer and was out upon the slip as it owed him

while he remained upon or within the steamer," This request
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his route, it may well be implied, in the absence of anything to
the contrary, that he has permission to alight for his own con
venience at any regular stopp ing-place for pa sengers, so long as
he properly regards all the carrier 's rules and regulations, and
provided that his doing so does not i nterfere with the carrier
in the performance of his duties.
In the case of Keokuk Northern Line Packet Co. v. True, 88
Ill . 608, a p laintiff before reaching his destination was going
ashore for his own convenience at a place where the boat
stopped for two hours, and was injured on the gangway plank.
It wa held that he was to be treated as a p assenger, and that
the defendant was bound to use the utmost care for his safety.
See a lso Clussman v. Long Island R. R., 9 Hun, 618, affirmed
in 73 N. Y. 606 ; Hrebrik v. Carr, 29 Fed. Rep. 298 ; Dice v.
Willamette Tran�portation and Locks Co., 8 Or. 60, 34 Am. R.
575. In the :first of these case , the lefendant was hel d liable
for a defect in a pl atform of its station to a p assenger who
had left the train to send a telegraphic message ; but the court
did not decide whether the p laintiff had the rights of a pas
senger at the time of his injury, or merely those of a person
there by i nvitation. In the second, a passenger who had taken
his pl ace on board a steamship started to go on shore to buy
some tobacco, and fell from an unsa fe plank, and was drowned.
He was held to have had the right of a p assenger, and his
administrator was permitted to recover.
No decision has been cited that conflicts with our views. In
State v . Grand Trunk R 'y, 58 Me. 176, 4 Am. R. 258, the
circumstances under which the pas enger left the train and re
mained away from it were such that, applying the principles
we have enunciated, he was not a passenger at the time he was
killed. The court, in that ca e, was not called upon to consider
at what point a passenger leaving a car under d ifferent cir
cumstances would cease to be such, and at what point he would
resume his former rel ation.
Upon the undisputed facts of the case at bar, we are of opin
ion that the p laintiff, as a passenger, could properly go on
shore to get his breakfast at Rockland, and that he had a pas
senge r 's right to protection during his egress from the steamer.
The fir t seven of the defendant 's requests for instructions were
rightly refused .
The defendant 's tenth request was for an instruction that i:f
the plaintiff was justified in leaving the steamer as he did, the
' ' efen 1ant did not owe him so high a degree of care after he
had left the steam r and was out upon the slip as it owed him
while he remained upon or within the steamer. ' ' This request

DODGE
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referred to the degree of care which the law requires of carriers

of passengers, as distinguished from the ordinary care required

of men in their common relations to each other. Because a

passenger's life and safety are necessarily intrusted, in a great

degree, to the care of the carrier who transports him, the law

deems it reasonable that the carrier should be bound to exer-

cise the utmost care and diligence in providing against those

injuries which human care and foresight can guard against.

This rule is held not only in our own state and in England,

but all over the United States. It applies not only to carriers

who use steam railroads, but to those who use horse railroads,

stage-coaches, steamboats, and sailing-vessels. It applies at all

times when, and in all places where, the parties are in the rela-

tion to each other of passenger and carrier; and it includes at-

tention to all matters which pertain to the business of carrying

the passenger.

In Readhead v. Midland R'y, L- R- 2 Q. B. 412, it is said

that a "carrier of passengers for hire was bound to use the

utmost care, skill and diligence in everything that concerned
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the safety of passengers." In R. R. Co. v. Aspell, 23 Pa. St. 147,

62 Am. D. 323, carriers of passengers are said to be responsible for

"any species of negligence, however slight, which they or their

agents may be guilty of." In "Warren v. Fitchburg R. R., 8

Allen (Mass.) 227, 85 Am. D. 700, the principle was applied to

providing for a passenger a safe and convenient way and man-

ner of access to the train. In Simmons v. New Bedford etc.

Steamboat Co., 97 Mass. 361, 93 Am. D. 99, it was applied to

the duty of a carrier to protect passengers from the misconduct

or negligence of other passengers.

Gaynor v. Old Colony etc. R'y, 100 Mass. 208, 97 Am. D.

96, was a case where it appeared that the defendant did not

provide proper safeguards against injury for a passenger leav-

ing the place where he alighted from the cars. Mr. Justice Colt

said in the opinion: "The plaintiff was a passenger, and while

that relation existed, the defendants were bound to exercise

towards him the utmost care and diligence in providing against

those injuries which can be avoided by human foresight. He

was entitled to this protection, so long as he conformed to

the reasonable regulations of the company, not only while in

the cars, but while upon the premises of the defendants; and

this requires of the defendants due regard for the safety of pas-

sengers, as well in the location, construction, and arrangement

of their station buildings, platforms, and means of egress as in

their previous transportation." See also language of Chief
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referred to the degree of care which the law requires of carriers
of passengers, as distinguished from the ordinary care required
of men in their common relations to each other. Because a
passenger 's l i fe and safety are necessarily intrusted, i n a great
degree, to the care of the carrier who transports him, the l aw
deems it reasonable that the carrier should be bound to exer
cise the utmost care and diligence in p roviding against those
injuries which human care and foresight can guard against.
This rule is hel d not only in our own state and in England,
but all over the United States. It applies not only to carriers
who use steam railroads, but to those who use horse railroads,
stage-coaches, steamboats, and sailing-vessels. It applies at all
times when, and in all p laces where, the parties are in the rela
tion to each other of passenger and carrier ; and it includes at
tention to all matters which pertain to the business of carrying
the passenger.
In Readhead v. 1\IIidland R 'y, L. R. 2 Q. B. 412, it is said
that a ' ' carrier of p assengers for hire was bound to use the
utmost care, ski l l and diligence in everything that concerned
the safety of passengers. ' ' In R. R. Co. v. Aspell , 23 Pa. St. 147,
62 Am. D. 323, carriers of passengers are said to be responsible for
' ' any species of negligence, however slight, which they or their
agents m ay be guilty of. ' ' In Warren v. Fitchburg R. R., 8
Al len: ( Mass. ) 227, 8 5 Am. D . 700, the principle was appl ied to
providing for a passenger a safe and convenient way and man
ner of access to the train. In Simmons v. New Bedford etc.
Steamboat Co., 97 Mass. 361, 93 Am. D. 99, it was applied to
the duty of a carrier to protect passengers from the misconduct
or negligence of other passengers.
Gaynor v. Old Colony etc. R 'y, 100 Mass. 208, 97 Am. D .
96, was a case where it appeared that the defendant did not
provide proper safeguards against injury for a p assenger leav
ing the p lace where he alighted from the cars. Mr. Justice Co1t
said in the opinion : ' ' The plaintiff was a p assenger, and while
that relation existed, the defendants were bound to exercise
towards him the utmost care and diligence in providing against
those injuries which can be avoided by human foresight. H e
was entitled t o this protection, so long a s he conformed t o
the reasonabl e regul ations of the company, not only while i n
the cars, but while upon the p remises o f the defendants ; and
this requires of the defendants due regard for the safety of pas
sengers, as well i n the location, construction, and arrangement
of their station buildings, platforms, and means of egress as in
their previous transportation. ' ' See also language of Chief
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Justice Shaw, in McElroy v. Nashua etc. R. R., 4 Cush. (Mass.)

400, 50 Am. D. 794.

Difficulty in the application of this rule has sometimes come

from an improper interpretation of the expressions, "utmost

care and diligence," "most exact care," and the like. These

do not mean the utmost care and diligence which men are

capable of exercising. They mean the utmost care consistent

with the nature of the carrier's undertaking, and with a due

regard for all the other matters which ought to be considered

in conducting the business. Among these, are the speed which

is desirable, the prices which passengers can afford to pay, the

necessary cost of different devices and provisions for safety,

and the relative risk of injury from different possible causes

of it. With this interpretation of the rule, the application of it

is easy. As applied to every detail, the rule is the same. The

degree of care to be used is the highest; that is, in reference to

each particular, it is the highest which can be exercised in that

particular with a reasonable regard to the nature of the under-

taking and the requirements of the business in all other par-
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ticulars: Warren v. Fitchburg R. R., 8 Allen (Mass.) 227, 85

Am. D. 700; Le Barron v. East Boston Ferry Co., 11 Allen

(Mass.) 312, 315, 87 Am. D. 717; Taylor v. Grand Trunk R'y, 48

N. H. 304, 316, 2 Am. R. 229 ; Tuller v. Talbot, 23 111. 298, 76 Am.

D. 695.

It may be assumed that the plaintiff would have ceased for

the time to be a passenger, if he had left the steamer and gone

away for his breakfast. But he was injured before he had

completed his exit. Inasmuch as he had a passenger's right

of egress, this request for an instruction was rightly refused.

For, while he was a passenger, the degree of care to be exer-

cised towards him did not depend upon whether he was on

the steamer, or on the plank, or the slip. It was the same in

either place. But in determining what is the utmost care and

diligence within the meaning of this rule, it is always neces-

sary to consider what is reasonable under the circumstances.

The decision in Moreland v. Boston etc. R. R., 141 Mass. 31, 6

N. E. R. 225, was made to rest upon the inaccuracy of the in-

structions as to the degree of care required of passengers, and it

is not an authority for the defendant in the present case.

In its eighth request the defendant asked for an instruction

as to the rights of a passenger acting in disobedience of an

order or regulation of a carrier. The evidence was undisputed,

that the defendant had provided a safe and convenient place

for passengers to land from the saloon deck, and that the

place where the plaintiff was injured was not intended for use
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Justice Shaw, in McElroy v. Nashua etc. R. R., 4 Cush. ( Mass. )
400, 50 Am. D. 794.
Difficu lty in the appl ication of this rule has sometimes come
from an improper interpretation of the expressions, ' ' utmost
care and diligence, ' ' ' ' most exact care, ' ' and the l ike. These
do not mean the utmost care and diligence which men are
capable of exercising. They mean the utmost care consistent
with the nature of the carrier 's undertaking, and with a due
regard for all the other matters which ought to be considered
in conducting the business. Among these, are the speed which
is desirable, the prices which passengers can afford to pay, the
necessary cost of different devices and provisions for safety,
and the relative risk of injury from different possible causes
of it. With this interpretation of the rule, the application of it
is easy. As applied to every detail the rule is the same. The
degree of care to be used is the highest ; that is, in reference to
each particular, it is the highest which can be exercised in that
parti cular with a reasonable regard to the nature of the under
taking and the requirements of the business in all other par
ticulars : Warren v. F itchburg R. R., 8 Allen ( Mass. ) 227, 85
Am. D . 700 ; Le Barron v. E ast Boston Ferry Co., 1 1 A llen
( 1ass. ) 3 12, 3 1 5, 87 Am. D. 7 1 7 ; Taylor v. Grand Trunk R 'y, 48
N. H . 304, 316, 2 Am. R. 229 ; Tuller v. Talbot, 23 Ill. 298, 76 Am.
D. 695.
It may be assumed that the p laintiff would have ceased for
the time to be a passenger, if he had left the steamer and gone
away for his br akfast. But he was injured before he had
completed his exit. Inasmuch as he had a passenger 's right
of egress, this r quest for an instruction was rightly refused.
For, while he was a pas enger, the degree of care to be exer
cised towards him did not dep nd upon whether he was on
the steamer, or on the plank, or the slip. It was the same in
either place. But in determining what is the utmost care and
dili 0·ence within the meaning of this rule, it is always neces
sary to consider what is reasonable under the circumstances.
1
The decision in Moreland v. Boston etc. R. R., 141 Mass. 31, 6
N. E . R. 225, was made to rest upon the inaccuracy of the in
structions as to the degree of care required of passengers, and it
is not an authority for the defendant i n the present case.
In its eighth request the defendant asked for an instruction
a to the rights of a passenger acting in disobedience of an
order or regulation of a carrier. The evidence was undisputed,
that the defendant had provided a safe and convenient place
for passengers to land from the saloon deck, and that the
place where the pl aintiff was injured was not intended for use

PENNSYLVA:;"dA RAILROAD CO.
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by passengers. The judge said in his charge: "The phiintiff

does not now claim that the defendant did not furnish proper

means of egress from the saloon deck, nor do I understand

that the plaintiff now claims that the defendant intended the

gangway, which was in fact used by the plaintiff, for use by

passengers leaving the boat." We must therefore assume that

the court and the parties treated these matters as undisputed

facts of the case, and, upon these facts, a warning to the plain-

tiff not to leave the steamer from the gangway by which he

went was a reasonable order or regulation. A passenger is bound

to obey all reasonable rules and orders of a carrier in refer-

ence to the business. The carrier may assume that he will

obey. And the carrier owes him no duty to provide for his

safety when acting in disobedience. His neglect of his duty

in disobeying, in the absence of a good reason for it, will pre-

vent his recovery for an injury growing out of it.

This request, as applied to the admitted facts of the case,

and to a fact which the jury might have found from the evi-

dence, contained a correct statement of the law: Ellis v. Nar-
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ragansett Steamship Co., Ill Mass, 146 ; Pennsylvania R. R. v.

Zebe, 33 Pa. St. 318 ; McDonald v. Chicago etc. R. R., 26 Iowa

124, 142, 96 Am. D. 114; Gleason v. Goodrich Transp. Co., 32

Wis. 85, 14 Am. R. 716. We are of opinion that the jury should

have been instructed in accordance with it. It was not a re-

quest for an instruction merely as to the effect of a part of the

evidence upon a particular subject. It was rather a request

for a statement of the law applicable to one phase of the case,

which involved a consideration of all the evidence relative to

that phase of it. And if by the word "notified," in the ninth

request, was meant the giving of a notification intelligibly, so as

to make it understood by the plaintiff, the same considerations

apply also to that request. No instructions were given upon

this subject, and because of this error the entry must be, ex-

ceptions sustained.

158. PENNSYLVANIA RAILROAD CO. V. ASPELL,

23 Pa. St. 147; 62 Am. D. 323. 1854.

Action for injuries to a passenger. On judgment for plaintiff

defendant sued out a writ of error.

By Court, Black, C. J. The plaintiff below was a passenger

in the defendants' cars from Philadelphia to Morgan's Corner.

The train should have stopped at the latter place, but some de-
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by passengers. The judge said in his char e : ' ' The plaintiff
does not now claim that the defendant did not furnish proper
means of egress from the saloon deck, nor do I understan d
that the pl aintiff now claims that the defendant intended the
gangway, which was in fact used by the pl aintiff, for u se by
passengers leaving the boat. ' ' We must therefore assume that
the court and the parties treated these matters as undisputed
facts of the case, and, upon these facts, a warning to the plain
tiff not to leave the steamer from the gangway by which he
went was a reasonable order or regulation. A passenger is bound
to obey all reasonable rules and orders of a carrier in refer
ence to the business. The carrier may assume that he will
obey. And the carrier owes him no duty to provide for his
safety when acting i n disobedience. H is neglect of his duty
in disobeying, i n the absence of a good reason for it, will pre
vent his recovery for an injury growing out of it.
This request, as applied to the admitted facts of the case,
and to a fact which the jury might have found from the evi
dence, contained a correct statement of the law : E ll is v. Nar
ragansett Steamship Co., 1 1 1 Mass, 146 ; Pennsylvania R. R. v.
Zebe, 33 Pa. St. 318 ; J\foDonald v. Chicago etc. R. R., 26 Iowa
1 24, 1 42, 96 Am. D . 1 1 4 ; Gleason v. Goodrich Transp. Co., 3 2
Wis. 85, 14 A m . R. 716. We are of opinion that the j ury should
have been instructed in accordance with it. It was not a re
quest for an instruction merely as to the effect of a part of the
evidence upon a particular subject. It was rather a request
for a statement of the law applicable to one pha e of the case,
which involved a consideration of all the evidence relative to
that phase of it. And if by the word ' ' notified, ' ' in the ninth
request, was meant the giving of a notification intel ligibly, so as
to make it understood by the plaintiff, the same considerations
apply also to that request. No instructions were given upon
this subject, and because of this error the entry must be, ex
ceptions sustained.
158.

PENNSYLVANIA RAILROAD CO. V. ASPELL,
23

Pa. St. 147; 62 Am. D. 323.

1854.

Action for inj uries to a passenger. On judgment for plaintiff
defendant sued out a writ of error.
Court, BLACK, C . J. The plaintiff below was a passenger
i n the defendants ' cars from Philadelphia to Morgan 's Corner.
The train should have stopped at the latter p lace, but some de
By

fi!19
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feet in the bell-rope prevented the conductor from making the

proper signal to the engineer, who therefore went past, though

at a speed somewhat slackened on account of the switches which

were there to be crossed. The plaintiff seeing himself about

to be carried on, jumped from the platform of the car and

was seriously hurt in the foot. He brought this action, and

the jury, with the approbation of the court, gave him one

thousand five hundred dollars in damages.

Persons to whom the management of a railroad is intrusted

are bound to exercise the strictest vigilance. They must carry

the passengers to their respective places of destination and set

them down safely, if human care and foresight can do it. They

are responsible for every injury caused by defects in the road, the

cars, or the engines, or by any species of negligence, however

slight, which they or their agents may be guilty of. But they

are answerable only for the direct and immediate consequences

of errors committed by themselves. They are not insurers against

the perils to which a passenger may expose himself by his own

rashness or folly. One who inflicts a wound upon his own
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body must abide the suffering and the loss, whether he does

it in or out of a railroad car. It has been a rule of law from

time immemorial, and is not likely to be changed in all time to

come, that there can be no recovery for an injury caused by

the mutual default of both parties. When it can be shown that

it would not have happened except for the culpable negligence of

the party injured concurring with that of the other party, no

action can be maintained.

A railroad company is not liable to a passenger for an acci-

dent which the passenger might have prevented by ordinary

attention to his own safety, even though the agents in charge

of the train are also remiss in their duty.

From these principles, it follows very clearly that if a passen-

ger is negligently carried beyond the station where he intended

to stop, and where he had a right to be let off, he can recover

compensation for the inconvenience, the loss of time, and the

labor of traveling back; because these are the direct conse-

quences of the wrong done to him. But if he is foolhardy

enough to jump off without waiting for the train to stop, he

does it at his own risk, because this is gross imprudence, for

which he can blame nobody but himself. If there be any man

who does not know that such leaps are extremely dangerous,

especially when taken in the dark, his friends should see that

he does not travel by railroad.

It is true that a person is not chargeable with neglect of his

own safety when he exposes himself to one danger by trying to
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feet in the bell-rope prevented the conductor from makinO' the
proper signal to the enO'ineer, who therefore went past, though
at a speed somewhat slackened on account of the switches which
were there to be crossed. The p laintiff seeing himsel f about
to be carried on, j umped from the platform of the car and
was seriously hurt i n the foot. He brought this action, and
the j ury, with the approbation of the court, gave him one
thousand five hundred dollars in damages.
Persons to whom the management of a railroad is intrusted
are bound to exercise the strictest vigilance. They must carry
the passenger to their respective places of destination and set
them down safely, i f human care and fore ight can do it. They
are responsible for every injury caused by defects in the road, the
cars, or the engine , or by any species of negligence, however
slight, which they or their agents may be guilty of. But they
are answerable only for the direct and immediate consequences
of errors committed by themselves. They are not insurers against
the perils to which a pa enger may expo e himself by his own
rashness or fol ly. One who inflicts a wound upon hi own
body must abide the uffering and the loss, whether he does
it in or out of a railroad car. It has been a rule of law from
time immemorial, and is not l ikely to be changed in all time to
come, that there can be no recovery for an injury caused by
the mutual default of both parties. When it can be shown that
it would not have happened except for the culpable negl igence of
the party injured concurring with that of the other party, no
action can be maintained.
A railroad company i not liable to a passenger for an acci
dent which the passenger might have prevented by ordinary
attention to his own safety, even though the agents i n charge
of the train are also remiss in their duty.
From these principle , it follows very clearly that i f a passen
ger is negligently carried beyond the station where he intended
to stop, and where he had a right to be let off, he can recover
compensation for the inconvenience, the loss of time, and the
labor of traveling back ; because these are the direct conse
quences of the wrong done to him. But i f he is foolhardy
enough to jump off without waiting for the train to stop, he
does it at his own risk, becau e this is gross imprudence, for
which he can blame nobody but himself. If there be any man
who does not know that such leaps are extremely dangerous,
especiall y when taken in the dark, his friends should see that
he cloe not travel by railro ad.
It is true that a person is not chargeabl e with neD'lect of his
own safety when he exposes himself to one danger by trying to

PENNSYLVANIA RAILROAD CO.

PENNSYLVANIA EAILEOAD CO. v. ASPELL. § 158

avoid another. In such a case the author of the original peril

is answerable for all that follows. On this principle we decided

last year, at Pittsburgh, that the owners of a steamboat, "^hich

was endangered by a pile of iron wrongfully left on the wharf,

and to get clear of it was backed out into the stream, where she

was struck by a coal-boat and sunk, had a good cause of action

against the city corporation, whose duty it was to have removed

the iron : Pittsburg City v. Grier, 22 Pa. St. 55, 60 Am. D. 65.

If, therefore, a person should leap from the car under the in-

fluence of a well-grounded fear that a fatal collision is about to

take place, his claim against the company for the injury he may

suffer will be as good as if the same mischief had been done by

the apprehended collision itself. When the negligence of the

agents puts a passenger in such a situation that the danger of

remaining on the cars is apparently as great as would be en-

countered in jumping off, the right to compensation is not lost

by doing the latter*; and this rule holds good even where the event

has shown that he might have remained inside with more safety.

Such w^as the decision in Stokes v. Saltonstall, 13 Pet. 181, so
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much relied on by the defendant in error. A passenger in a

stage-coach, seeing the driver drunk, the horses mismanaged,

and the coach about to upset, jumped out, and was thereby much

hurt. The court held the proprietors of the line responsible,

because the misconduct of their servant had reduced the passen-

ger to the alternative of a dangerous leap or remaining at great

peril. But did the plaintiff in the present case suffer the injury

he complains of by attempting to avoid another with which he

was threatened? Certainly not. He was in no possible danger

of an3i;hing worse than being carried on to a place where he did

not choose to go. That might have been inconvenient; but to

save himself from a mere inconvenience by an act which put his

life in jeopardy was inexcusable rashness.

Thus far I have considered the case without reference to cer-

tain facts disclosed in the evidence, which tend to diminish the

culpability of the defendants' agents, while they aggravate (if

anything can aggravate) the folly of the plaintiff. "When he was

about to jump, the conductor and the brakeman entreated him

not to do it, warned him of the danger, and assured him that

the train should be stopped and backed to the station. If he

had heeded them, he would have been safely let down at the

place he desired to stop at in less than a minute and a half.

Instead of this, he took a leap which promised him nothing

but death ; for it was made in the darkness of midnight, against

a wood-pile close to the track, and from a car going probably at

the full rate of ten miles an hour.
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avoid another. In such a case the author of the original peril
is answerabl e for all that follows. On this principle we decided
last year, at Pittsburgh, that the owners of a steamboat, \rhich
was endangered by a pile of iron wrongfully left on the wharf,
and to get clear of it was backed out into the stream, where she
was struck by a coal-boat and sunk, had a good cause of action
against the city corporation, whose duty it was to have removed
the iron : Pittsburg C ity v. Grier, 22 Pa. St. 55, 60 Am. D. 65.
I f, therefore, a person should leap from the car under the in
fluence of a well-grounded fear that a fatal colli ion is about to
take place, his claim against the company for the inj ury he may
suffer will be as good as i f the same mischief had been done by
the apprehended collision itself. When the negliO'ence of the
agents puts a pas enger in uch a situation that the danger of
remaining on the cars is apparently as great as would be en
countered in jumping off, the right to compensation is not lost
by doing the l attet ; and this rule holds good even "here the event
has shown that he m ight have remained i nside with more safety.
Such wa s the decision i n Stoke v. Salton tall , 13 Pet. 1 8 1 , so
much rel ied on by the defendant i n error. A pa senger i n a
stage-coach, see.ing the driver drunk, the horse m i managed,
and the coach about to up et jumped out, and was thereby much
hurt. The court held the proprietors of the l ine re ponsible,
because the mi conduct of their servant had reduced the p assen
ger to the alternative of a dangerous leap o r remaining at great
peril. But did the plaintiff in the present case suffer the i njury
he complain of by attempting to avoid another with which he
was threatened � Certainly not. H e was in no pos ible danger
of anythinO' wor e than being carri d on to a p lace where he did
not choose to go. That might have been inconvenient ; but to
sa e him..,elf from a mere inconvenience by an act which p ut his
l ife in jeopardy was inexcusable rashness.
Thus far I have considered the case without reference to cer
tain facts disclo.::i e d i n the evidence, which tend to d im inish the
culpability of the defendants ' agents while they aggravate ( i f
anything can aggravate ) the folly of the plaintiff. When he was
about to jump the conductor and the brakeman entreated him
not to do it, warned him of the danger and assured him that
the train shoul d be stopped and backed to the station. If he
had heeded them, he woul d ha e been safely let down at the
p lace he de. jred to stop at i n less than a minute and a hal f.
In tead of thiR, he took a leap which p romi ed him nothi ng
but death ; for it was made in the darkness of midnight, against
a wood-pile close to the track, and from a car going probably at
the full rate of ten miles an hour.
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Though these facts were uncontradicted, and though the

court expressed the opinion that no injury would have hap-

pened to the plaintiff but for his own imprudence, the jury

were nevertheless instructed that the defendants were bound

to compensate him in damages. The learned judge held that

the cases of mutual neglect did not apply, because this action

was on a contract. Now, a party who violates a contract is not

liable any more than one who commits a tort for damages which

do not necessarily or immediately result from his own act or

omission. In neither case is he answerable for the evil conse-

quences which may be superadded by the default, negligence,

or indiscretion of the injured party.

There is no form of action known to the law (and the wit of

man can not invent one) in which the plaintiff will be allowed

to recover for an act not done or caused by the defendant, but

by himself.

When the train approached Morgan's Corners some one (prob-

ably the conductor) announced it. Much stress was laid on

this fact. The court said, in substance, that to make such an
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announcement before the train actually stopped was a want of

diligence, whereby the plaintiff was thrown into a position of

danger; and though he was warned not to jump, yet having

done so, he could make the company pay him for the hurt he

received.

We think this totally wrong. It is not carelessness in a con-

ductor to notify passengers of their approach to the station

at which they mean to get off, so that they may prepare to leave

with as little delay as possible when the train stops. And we

can not see why such a notice should put any man of common

discretion in peril. It is scarcely possible that the plaintiff could

have understood the mere announcement of Morgan's Corner

as an order that he should leap without waiting for a halt. If

he did make that absurd mistake, it was amply corrected by the

earnest warnings which he afterwards received.

The remark of the court that life and limb should not be

weighed against time is most true ; and the plaintiff should have

thought of it when he set his own life on the hazard of such a

leap for the sake of getting to the ground a few seconds earlier.

Locomotives are not the only things that may go off too fast;

and railroad accidents are not always produced by the miscon-

duct of agents. A large proportion of them is caused by the

recklessness of passengers. This is a great evil, which we would

not willingly encourage by allowing a premium on it to be

extorted from companies. However bad the behavior of those
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Though the e facts were uncontradicted, and though the
court expressed the opinion that no inj ury would have hap
pened to the plaintiff but for his own imprudence, the jury
were nevertheless instructed that the defendant were bound
to compensate him in damages. The learned judge held that
the cases of mutual · neglect did not apply, because this action
was on a contract. Now, a party who violates a contract is not
l iable any more than one who commits a tort for damages which
do not necessarily or immediately result from his own act or
om1ss10n. In neither case is he answerable for the evil conse
quences which may be superadded by the default, negligence,
or indiscretion of the injured party.
There is no form of action known to the law ( and the wit of
man can not invent one) in which the plaintiff will be allowed
to recover for an act not done or caused by the defendant, but
by himself.
When the train approached forgan 's Corners some one ( prob
ably the conductor) announced it. Much stress was laid on
this fact. The court said, in sub tance, that to make such an
announcement before the train actually topped was a want of
diligence, whereby the plaintiff was thrown into a po ition of
danger ; and though he was warned not to jump yet having
done so, he could make the company pay him for the hurt he
received.
We think thi totally wrong. It is not carelessness in a con
ductor to notify passengers of their approach to the station
at which they mean to get off, so that they may prepare to leave
with as little delay as po sible when the train stops. And we
can not see why such a notice should put any man of common
discretion in peril . It is scarcely possible that the plaintiff could
have understood the mere announcement of Morgan 's Corner
as an order that he should leap without waiting for a halt. If
he did make that absurd m istake, it was amply corrected by the
earnest warnings which he afterwards received.
The remark of the court that l i fe and limb should not be
\\ eighed against time is most true ; and the plaintiff should have
thought of it when he set his own l i fe on the hazard of such a
leap for the sake of getting to the ground a few seconds earlier.
Locomotives are not the onl y things that may go off too fast ;
and ra ilroad accidents are not always produced by the miscon
duct of agents. A large p roportion of them is cau ed by the
recklessness of pa sengers. This is a great evi l , which we would
not willingly encourage by a l l owing a premium on it to be
extorted from companies. However bad the behavior of those
602
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companies may sometimes be, it would not be corrected by mak-

ing them pay for faults not their own.

The court should have instructed the jury that the evidence,

taken altogether (or even excluding that for the defense), left

the plaintiff without the shade of a case.

Judgment reversed, and venire facias de novo awarded.
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companies may sometimes be, it would not be corrected by mak
ing them pay for faults not their own.
The court should have i nstructed the jury that the evidence,
taken altoO'ether ( or even excluding that for the defense ) , left
the plaintiff without the shade of a case.
Judgment reversed, and venire facias de novo awarded.

159. FILER V. NEW YORK CENTRAL RAILROAD CO.,

49 N. Y. 47; 10 Am. E. 327. 1872.

Action for damages for injuries permanently disabling de-

fendant. The train slowed up at her station, but did not stop.

A brakeman said to her, "You had better get oft'; they are not

going to halt any more." She tried to get off, but her skirts

159.

FILER V. NEW YORK CENTRAL RAILROAD CO.,

caught and she was dragged some distance, receiving painful

and permanent injuries. A judgment for plaintiff was affirmed

by the Supreme Court, and appeal was then taken to the Court

49 N. Y. 47 j 10 Am. R. 327. 1872.

of Appeals.

Allen, J. It was submitted to the jury, if they found that the

plaintiff was directed by the brakeman to leave the cars or get

off when the cars were in motion, to determine whether under
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the circumstances there was any such negligence on her part as

would preclude her from recovering; the judge having in sub-

stance instructed the jury that if a person seeks to recover for

injuries resulting from the negligence of another, he must him-

self be free from any negligence contributing to the injury.

The question was put to the jury whether the plaintiff acted as

prudent persons generally would have acted under the circum-

stances, and the charge was that, if she did, that would not bar

a recovery.

There is no complaint of the manner in which the question as

to the alleged contributory negligence of the plaintiff was sub-

mitted to the jury, if there Avas any question for submission.

The claim of the defendant is, that the complaint should have

been dismissed, or a verdict ordered against the plaintiff, upon

the ground that she was culpably careless and negligent, and

by her carelessness and negligence contributed to the injury,

and that, there being no dispute as to the facts, the question

was one of law for the court and not of fact for the jury.

Ordinarily the question of negligence is one of mixed law

and fact, and it is the duty of the court to submit the same to
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Action for damages for injuries permanently disabling de
fendant. The train slowed up at her station, but did not stop.
A brakeman said to her, " You had better get off ; they are not
going to halt any more. ' ' She tried to get o ff, but her skirts
caught and she was dragged some distance, receiving �ainful
and permanent injuries. A j udgment for plaintiff was affirmed
by the Supreme C ourt, and appeal was then taken to the Court
of Appeals.
ALLEN, J. It was submitted to the jury, i f they found that the
plaintiff was directed by the brakeman to leave the cars or get
off when the cars were in motion, to determine whether under
the circumstances there was any such negl igence on her part as
would p reclude her from recovering ; the j udge having in sub
stance i nstructed the j ury that if a person seeks to recover for
injuries resulting from the negl igence of another, he must him
sel f be free from any negligence contributing to the injury.
The question was put to the jury whether the pl aintiff acted as
p rudent persons generally would have acted under the circum
stances, and the charge was that, i f she did, that would not bar
a recovery.
There is no complaint of the manner in which the question as
to the all eged contributory negl igence of the plaintiff was sub
m itted to the jury, if there was any question for submission.
The claim of the defendant is, that the compl aint should h ave
been dismissed, or a verdict ordered against the pl aintiff, upon
the ground that she was cul pably careless and negligent, and
by her carelessness and negli gence contributed to the injury,
and that, there being no dispute as to the facts, the question
was one of law for the court and not of fact for the jury.
Ordinarily the question of negligence is one of mixed law
and fact, and it is the duty of the court to submit the same to
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the jury, with proper instructions as to the law. What is propei

care is sometimes a question of law, when there is no controversy

about the facts ; but where there is evidence tending: to prove

negligence on the part of the defendant, and a question arises

whether the plaintiff has by his own fault contributed to the in-

jury, it is ordinarily a question for the jury. If the evidence is

of that character that a verdict for the plaintiff would be clearly

against evidence, the question is one of law and should be decided

by the court.

The fact is undisputed that the plaintiff received the injury

while attempting to get off the cars while they were in motion,

making very slow progress, and the jury have found that she

was directed by the brakeman on the cars to get off, and was told

by him that they would not stop or move more slowly to enable

her to do so. That it was culpable negligence on the part of the

defendant to induce or permit the plaintiff to leave the train

while in motion, and a gross disregard of the duty it owed her,

not to stop the train entirely and give her ample time to pass

off with her luggage, is not disputed. Notwithstanding this, if
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the plaintiff did not exercise ordinary care, and might with ordi-

nary care and prudence have avoided the injury, she is precluded

from recovering.

The degree of negligence of which the parties are respectively

guilty, or whether the fault of the defendant was a breach of

contract or the mere omission of some duty resting upon it as a

carrier of passengers, is not material.

The plaintiff's negligence may have been slight and that of

the defendant what is ordinarily termed gross ; but if the plain-

tiff's fault directly and proximately contributed to the injury,

she cannot recover.

Indeed, it is now said that there is no difference between

negligence and gross negligence, the latter being nothing more

than the former, with a vituperative epithet. Grill v. Iron Screw

Collier Co., L. R., 1 C. P. 600 ; Wilson v. Brett, 11 M. & W. 113.

That there was more hazard in leaving a car while in motion,

although moving ever so slowly, than when it is at rest, is self-

evident. But whether it is imprudent and careless to make the

attempt depends upon circnmstances ; and where a party, by the

wrongful act of another, has been placed in circumstances calling

for an election between leaving the cars or submitting to an in-

convenience and a further wrong, it is a proper question for the

jury whether it was a prudent and ordinarily careful act, or

whether it was a rash and reckless exposure of the person to

peril and hazard.

The plaintiff had purchased a ticket and taken passage for
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the jury, with proper instructions as to the law. What is proper
care is sometimes a question of law, when there is no controversy
about the facts ; but where there is evidence tending to prove
negligence on the part of the defendant, and a question arises
whether the p laintiff has by his own fault contributed to the in
jury, it is ordinarily a question for the jury. If the evidence is
of that character that a verdict for the p laintiff would be clearly
again t evidence, the question is one of law and should be decided
by the court.
The fact is undisputed that the plaintiff received the inj ury
while attempting to get off the cars while they were in motion,
making very slow p rogress, and the jury have found that she
was directed by the brakeman on the cars to get off, and was told
by him that they would not stop or move more slowly to enable
her to do so. That it was culpable negligence on the part of the
defendant to induce or permit the pl aintiff to leave the train
whi le in motion, and a gross disregard of the duty it owed her,
not to stop the train entirely and give her ample time to pass
off with her luggage, is not disputed. Notwith.standing this, i f
the plaintiff did not exercise ordinary care, and might with ordi
nary care and prudence have avoided the inj ury, she is precluded
from recovering.
The degree of negligence of which the parties are respectively
guilty, or whether the fault of the defendant was a breach of
contract or the m ere omission of some duty resting upon i t as a
carrier of passengers, is not material.
The plaintiff 's negligence may have been slight and that of
the defendant what is ordinarily termed gross ; but if the pl ain
tiff 's fa.ult directly and p roximately contributed to the inj ury,
she cannot recover.
Indeed, it is now said that there is no difference between
negl i gence and gross negligence, the latter being nothing more
than the former, w ith a vituperative epithet. Grill v. Iron Screw
Col lier Co., L. R., 1 C . P. 600 ; Wilson v. Brett, 1 1 1\'.L & W. 1 13.
That there was more hazard in leaving a car while i n motion,
although moving ever so slowly, than when it is at rest, is self
evident. But whether it is imprudent and careless to make the
attempt depend upon circumstances ; and where a party, by the
wrongful act of another, has been placed in circumstances calling
for an election between leaving the cars or submitting to an in
convenience and a further wrong, it is a proper question for the
jury whether it was a prudent and ordinarily careful act, or
whether it was a rash and reckless exposure of the person to
peril and hazard.
The plaintiff had purchased a ticket and taken passage for
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Fort Plain, at which pl ace this train was adverti ed to stop, and
on approaching the station, the name of the place was called
as a noti ce to the passengers intending to leave the train at that
place to be prepared to get off, which was quivalent to notice
that proper time and facilities would be afforded them for their
p assage from the cars, and the speed of the cars was reduced
very greatly, so that the baggage was removed and taken from
the baggage car by the porter ; one man, supposed to be a l ittle
lame, had gotten off safely.
The plaintiff was told that the cars would not make any other
stop, and that she must get off there, and i n attempting to do so
she was injured.
She was put to her choice, without any fault of hers, whether
to obey the advice and suggestion · of the defendant 's servant,
and follow the example of the man who had prec ded her, or to
remain on the cars and be carried beyond the place of her des
tination, and away from her friends, and it was a proper question
for the j u ry whether this was or was not, under the circum
stances, an act of ordinary care and p rudence.
It is true, there was no absolute necessity for this act ; but she
was called upon to decide upon the instant, and under peculiar
c ircumstances, and ought not to be held to the most rigid account
for the exercise of the hi ghest degree of caution as against
one confe sedly wrong. I f, in leaving the cars, she did not exer
cise the care and caution which she might and ought to have
done, and ,.., s careles. and n gligent in her movem nts, or in the
ca re of her clre s, and by reason of such want of care caused or
... ontribut d to the injury, she ought not to recover ; but no qu s
tion was made at the trial upon this branch of the case, except
upon the effect of her leavj ng the cars when in motion.
Had the cars been going at a rapid rate, the plaintiff must
have knmrn that she woul d be injured by leaping from them,
and the attempt to leave the cars, under such circumstances,
even at the i nstance of the railway servants, would have been a
wanton and reckless act, and no recovery could have been had
a gainst the defendant. In Lucas v. New Bedford and Taunton
R. R. Co., 6 Gray, 64, 66 Am. D . 406, the plaintiff had accom
panied a friend to the cars and remained with her until the
train had �t .rted, and then of her own volition attempted to
leave and r ceived an injury and it was held that her own act
was in no
was the cause of the injury and that the defendant
..
respect in fault.
In Hickey v. Bo ton and Lowell R . R . Co., 14 Allen, 429 , the
plaintiff s inte tate took a position upon the pl atform of a car
as it w as coming into a station, where he was exposed to danger,
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Fort Plain, at which place this train was advertised to stop, and,

on approaching the station, the name of the place was called

as a notice to the passengers intending to leave the train at that

place to be prepared to get off, Avhich was equivalent to notice

that proper time and facilities would be afforded them for their

passage from the cars, and the speed of the cars was reduced

very greatly, so that the baggage was removed and taken from

the baggage car by the porter ; one man, supposed to be a little

lame, had gotten off safely.

The plaintiff was told that the cars would not make any other

stop, and that she must get off there, and in attempting to do so

she was injured.

She was put to her choice, without any fault of hers, whether

to obey the advice and suggestion of the defendant 's servant,

and follow the example of the man who had preceded her, or to

remain on the cars and be carried beyond the place of her des-

tination, and away from her friends, and it was a proper question

for the jury whether this M^as or was not, under the circum-

stances, an act of ordinary care and prudence.
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It is true, there was no absolute necessity for this act ; but she

was called upon to decide upon the instant, and under peculiar

circumstances, and ought not to be held to the most rigid account

for the exercise of the highest degree of caution as against

one confessedly wrong. If, in leaving the cars, she did not exer-

cise the care and caution which she might, and ought to have

done, and vras careless and negligent in her movements, or in the

care of her dress, and by reason of such want of care caused or

contributed to the injury, she ought not to recover ; but no ques-

tion was made at the trial upon this branch of the case, except

upon the eft'ect of her leaving the cars when in motion.

Had the cars been going at a rapid rate, the plaintiff must

have known that she would be injured by leaping from them,

and the attempt to leave the cars, under such circumstances,

even at the instance of the railway servants, would have been a

wanton and reckless act, and no recovery could have been had

against the defendant. In Lucas v. New Bedford and Taunton

R. R. Co., 6 Gray, 64, 66 Am. D. 406, the plaintiff had accom-

panied a friend to the cars and remained with her until the

train had started, and then of her own volition attempted to

leave and received an injury, and it was held that her own act

was the cause of the injury, and that the defendant was in no

respect in fault.

In Hickey v. Boston and Lowell R. R. Co., 14 Allen, 429, the

plaintiff's intestate took a position upon the platform of a car

as it was coming into a station, w^here he was exposed to danger,
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voluntarily and without reasonable cause of necessity or pro-

priety, and it was properly held that the express or implied

assent and permission of the conductor of the train did not

change the relation of the parties and relieve the deceased from

the consequences of his own want of care. Railroad Co. v.

Aspell, 23 Penn. 147, 62 Am. D. 323, differed essentially in all its

circumstances from the case at bar. The plaintiff there leaped

in the dark from a train of cars while under a high rate of speed,

against the remonstrances of the persons in charge of the train,

and under an assurance that the train would be stopped to per-

mit him to alight. It was properly held a wanton and reckless

act, precluding a right to recover against the railroad company.

In the same ease the principle was recognized that if a passenger

was ordinarily careful and attentive to his own safety, and was

injured by the negligence of the company, he might recover.

The Penn. R. R. Co. v. Kilgore, 32 Penn. 292, 72 Am. D. 787, is

more analogous to the case in hand. A female passenger, accom-

panied by three young children, on arriving at an intermediate

station proceeded to alight with them. Two of the children had
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left the car, and while the plaintiff was still upon the train the

cars started, when she sprang upon the platform on which one

of the children had fallen prostrate and was injured. She was

allowed to recover. It was held that the question of concurrent

negligence was to be determined by the particular circumstances

of the case. There, as in this case, the defendant had involved

the plaintiff in the attempt to get off the cars; and her efforts,

made with proper care under all the circumstances, cannot be

imputed to her for negligence.

It is not denied that the attempt to leave the cars while they

are in motion is wrong. But as said by Judge Woodward, in the

case last cited, "it is one thing to define a principle of law, and a

very different matter to apply it well. The rights and duties

of parties grow out of the circumstances in which they are

placed."

Mclntyre v. N. Y. C. R. R. Co., 37 N. Y. 287, is, in principle,

analogous to this, and a recovery was had for injuries received

by a passenger in passing in the evening, and under circum-

stances increasing the hazard of the undertaking from one car

to another while the train was in motion, the attempt having

been made by direction of the defendant's servants, and to obtain

a seat which could not be had in the car in which the passenger

was. A passenger voluntarily and without necessity making

such an attempt and receiving an injury, would be held to be at

fault and without remedy; but the peculiar circumstances of

the case took it out of the general rule. In Foy v. London,
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volun tarily and without rea onable cause of necessity or p ro
priety, an d it was properly held that the express or implied
assent and permission of the conductor of the train did not
change the relation of the parties and relieve the dece �sed from
the consequences of his own want of care. Railroad Co. v.
Aspell, 23 Penn. 1 47, 62 Am. D. 323, differed es entially in all its
circumstances from the case at bar. The plaintiff there leaped
in the dark from a train of cars while under a high rate of speed,
against the remonstrances of the persons in charge of the train,
and under an assurance that the train would be stopped to per
mit him to alight. It was properly held a wanton and reckless
act, precluding a right to r cover against the railroad company.
In the same case the principle was recogni zed that if a p assenger
was ordinarily careful and attentive to his own safety, and was
inj ured by the negligence of the company, he might recover.
The Penn. R. R. Co. v. Kilgore, 32 Penn. 292, 72 Am. D. 787, i s
more analogous to the case in hand. A female passenger, accom
panied by three young children, on arriving at an intermediate
station proceeded to aiight with them. Two of the children had
left the car, and while the plaintiff was still upon the train the
cars started, when she sprang upon the platform on which one
of the ch ildren had fallen p rostrate and was injured. She was
allowed to recover. It was held that the question of concurrent
negligence was to be determined by the particular circumstances
of the case. There, as in this case, the defendant had involved
the pl aintiff in the attempt to get off the cars ; and her efforts,
made with p roper care under al l the circumstances, cannot b e
impute l t o her for negligence.
It is not denied that the attempt to leave the cars whi le they
are in motion is wrong. But as said by Judge WOODWARD, in the
case last cited, ' ' it is one thing to define a principle of l aw, and a
very different matter io apply it well. The rights and duties
of parties grow out of the circumstances in which they are
placed. ' '
Mcintyre v. N. Y. C . R . R. Co., 37 N. Y. 287, is, in principle,
analogous to this, and a recovery was had for injuries received
by a passenger in passing in the evening, and under circum
stances increasing the hazard of the undertaking from one car
to another while the train was in motion, the attempt having
been made by di rection of the defendant 's servants, and to obtain
a seat which could not be had in the car in which the passenger
was. A passenger voluntarily and without necessity making
such an attempt and receiving an injury, would be hel d to be at
fault and without remedy ; but the pecul iar circumstances of
the case took it out of the general rule. In Foy v. London,
g{)g
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Brighton and South Coast R. R. Co., 18 C. B., N. S., 225, a

recovery was had for an injury received in alighting from the

cars, caused by the insufficient means for alighting furnished

by the company, although the hazard of the attempt was as

patent to the plaintiff as to the servants of the company. The

jury there found that the defendant was guilty of negligence in

not having provided conveniences for getting down from the

carriage, and negatived the claim that the passenger contributed

to the accident.

The court in banc sustained the recovery and refused leave to

appeal, saying : "We do not think this a fit case to appeal." In

that ease, the lady was desired by a porter in the employ of the

company to alight ; and that circumstance was held by the court

to distinguish it from a subsequent case. Siner v. G. W. R. Co.,-

L. R., 3 Esch. 150 ; affirmed in Exchequer Chambers, 17 W. R.

417.

The case was similar in all its circumstances to Foy's Case,

except there was no direction or request by the company's ser

vants to the lady to get down from the carriage. The court held,
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against the dissent of Keij^y, C. B., in the court of exchequer,

and Justice Keating, in the exchecjuer chambers, that there was

no evidence of negligence to go to the jury. Chief Baron Kelly

was of the opinion that the stopping of the train, without any

notice to the passengers to get out, was an invitation to them to

do SO; that the descent, although dangerous, was not so clearly

dangerous that the plaintiff might not properly encounter the

risk; and that the company, having wrongfully put the passen-

gers to the necessity of choosing between two alternatives, the

inconvenience of being carried on and the danger of getting

out, they were liable for the consequences of the choice, pro-

vided it was not exercised wantonly or unreasonably. The reas-

oning of the chief baron applies with force to this case, and is

in harmony with Mclntyre v. N. Y. C. R. R. Co., supra. The

danger here was not certain, and the defendant cannot complain

that the plaintiff did, under the circumstances, encounter some

degree of peril, the jury having found that it was not imprudent

for her so to do, and was encountered at the instance of the

brakeman on the cars.

If the injury was caused by the awln\^ard and careless manner

in which the plaintiff got down from the cars, a different question

would be presented. The motion for a nonsuit was properly

denied.

Upon the question of damages, the jury were instructed to

give the plaintiff, if the questions of fact were found in her

favor, such an amount of damages as they thought she was
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Bri hton and South Coast R. R. Co., 18 C. B., N. S., 225, a
recovery was had for an injury received in alighting from the
cars, caused by the insufficient means for alighting furnished
by the company, although the hazard of the attempt was as
patent to the p laintiff as to the servants of the company. The
jury there found that the defendant was guilty of negligence i n
not having p rovided conveniences for getting down from the
carriage, and negatived the claim that the passenger contributed
to the accident.
The court i n bane sustained the recovery and refused leave to
appeal, saying : " We do not think this a :fit case to appeal . " In
that case, the lady was desired by a porter in the employ of the
company to alight ; and that circumstance was held by the court
to distinguish it from a subsequent case. Siner v. G. W. R. Co.�
L. R., 3 E xch. 150 ; affirmed i n Exchequer Chambers, 1 7 W. R.
417 .
The case was similar in all its circumstances to Foy 's Case,
except there was no direction or request by the company 's ser
vants to the lady to get down from the carriage. The court held.
against the dissent of KELLY, C . B. in the court of exchequer:
and Justice KEATING, in the exchequer chamber , that there was
no evidence of negligence to go to the jury. Chief Baron KELLY
was of the opinion that the stopping of the train, without any
notice to the passengers to get out, was an invitation to them to
do so ; that the descent, although dangerous, was not so clearly
dangerous that the plaintiff might not properly encounter tlw
risk ; and that the company, having wron gfully put the passen
gers to the necessity of choo ing between two alternatives, the:
inconvenience of being carried on and the danger of getting
out, they were liable for the consequences of the choice pro
vided it was not exercised wantonly or unreasonably. The reas
oning of the chief baron applies with force to this case, and is
in harmony with Mcintyre v. N. Y. C. R. R. Co., sit,pra. The
danger here was not certain, and the defendant cannot complain
that the plaintiff did, under the circumstances, encounter some
degree of peril, the j ury having found that it was not imprud nt
for her so to do, and was encountered at the instance of the
brakeman on the cars.
If the injury was caused by the awkward and careless manner
in which the plaintiff got down from the cars, a different que tion
would be presented. The motion for a nonsuit was p roperly
denied.
Upon the question of damages, the jury were in tructed to
give the pl aintiff, if the que tions of fact were found in her
favor, such an amount of damages as they thought she was
607
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entitled to for the pain and suffering consequent upon her in-

jury, and for any disqualification for labor in the exercise of

her natural powers. A distinct exception was taken to that

part of the charge which included, as an item of damages proper

to be allowed, the plaintiff's disqualification to labor. The at-

tention of the court being distinctly called to the precise point

presented, an opportunity was given to qualify the charge and

limit its application, if any thing less was intended than the

language would clearly import.

It was not qualified or explained, and must be held as an in-

struction, that the plaintiff was entitled to recover consequential

damages resulting from her inability to labor. That was put

forth as a distinct item of damages proper to be allowed, and was

not referred to as evidence of the extent of the injury and con-

sequent pain and suffering.

There was no claim that the plaintiff was, at the time of the

injury, carrying on any business, trade or labor, upon or for

her sole and separate account. Her services and earnings be-

longed to her husband; and for loss of such services, caused by
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the accident, he may have an action; and another record before

us shows that he has recovered for them, as he lawfully might

do. Reeves' Dom. Rel. (Parker's ed.) 138, and cases cited,

marg. p. 63. The Laws of 1860, chap. 90, permit a married

woman to carry on any trade or business, and perform any labor

or services on her sole and separate account, and give to her

her earnings from her trade, business, labor or service ; and she

is authorized to sue for any injury to her person or character,

the same as if she were sole. This is for the direct injury, and

for direct and immediate damages, unless she is, on her own

account and for her own benefit, engaged in some business in

Vv'hich she sustains a loss.

The amendatory act of 1862, chap. 172, does not enlarge the

rights of the wife, or detract from the rights of the husband,

or take from him the right to recover for the loss of service of

his wife, caused by the wrongful act of another.

Consequential damages are in all cases limited to the amount

actually sustained; and unless the wife is actually engaged in

some business or service in which she would, but for the injury,

have earned something for her separate benefit, and which she

has lost by reason of the injury, she has sustained no conse-

quential damages; she has lost nothing pecuniarily by reason

of her inability to labor. The recovery was large, and was

probably affected by the instruction that the inability of the
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entitled to for the pain and suffering consequent upon her in
jury, and for any disqualification for labor in the exerci. e of
her natural powers. A distinct exception wa taken to that
part of the charge which included, a an item of damages proper
to be allowed, the plaintiff 's disqualification to labor. The at
tention of the court being d istinctl y cal led to the precise point
prei'ented, an opportunity was given to qualify the charge and
limit its application, i f any thing les was intended than the
language would clearly import.
It was not qualified or explained, and must be held as an in
struction, that the plaintiff was entitled to recover consequential
damages resulting from her inability tO labor. That was put
forth as a distinct item of damages prop r to be allowed, and was
not referred to as evidence of the extent of the injury and con
sequent pain and suffering.
There was no claim that the plaintiff was, at the time of the
injury, carrying on any business, trade or labor, upon or for
her sole and separate account. Her s rvices and earnings be
l onged to her husband ; and for loss of such service , cau ed by
the accident, he may have an action ; and anoth r record before
us shows that he has recovered for th m, as he lawfully might
do. Reeves ' Dom. Rel. ( Parker 's e d . ) 1 38, and cases cited ,
marg. p . 63. The Laws of 1 60, chap. 90 permit a married
vvoman to carry on any trade or busine. s, an d perform any labor
or service
on her sole and separate account, and give to her
her earnings from her trade, bu ine s, labor or service ; and she
is authorized to sue for any injury to her person or character,
the same as if she were sole. This is for the direct injury, and
for direct and immediate damages, unless she is, on her own
account and for her mvn benefit, engaged in some business ill;
which she sustains a loss.
The amendatory act of 1 862, chap. 172, does not enlarge the
rights of the wife, or detract from the rights of the husband,
or take from him the right to recover for the loss of service of
his wife, caused by the wrongful act of another.
Consequential damages are in all cases limited to the amount
actually sustained ; and unless the wife is actually engaged in
some business or service in which she would, but for the injury,
have earned something for her separate benefit and which she
bas lo. t by rea on of the injury, she has sustained no con e
qnential damage ; she has lost nothing pecuni arily by rea on
of her in abil ity to labor.
The recovery was large, and was
probably affected by the instruction that the inability of the
608

SPRING ER

I SPRINGER V. FOED. §§ 159, IGO

plaintiff to labor constituted one of the items of damage to be

taken ipto account by the jury.

For this error in the charge, the judgment should be reversed

and a new trial granted.

All concur, Church, C. J., not sitting.
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plaintiff to labor constituted one of the items of damage to be
taken int.o account by the j ury.
For this rror in the charge, the judgment should be reversed
and a new trial granted.
All concur, CHURCH, C. J., not sitting.

160. SPRINGER V. FORD,

189 III. 430; 59 N. E. B. 953; 82 Am. St. E. 464. 1901.

Hand, J. This is an action brought by the plaintiff to re-

cover damages for an injury to his person. The trial resulted

in a verdict and judgment for the plaintiff, which judgment

1 60.

has been affirmed by the appellate court for the first district.

SPRING ER V. FORD,

The plaintiff was in the employ of the Kinsella Glass Com-

pany, a tenant of the defendant, occupying the sixth floor of an

eight-story building, of which the defendant is the owner, lo-

189 Ill. 430 j 59 N. E. R. 953 j 82 Am. St. R. 464. 1901.

cated on Canal street, in the city of Chicago. The building was

equipped with a passenger and a freight elevator, both of which

were operated and controlled by the defendant. The falling of

the freight elevator while plaintiff, in the discharge of his duty,

was a passenger thereon caused the injury complained of.
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At the close of the plaintiff's testimony, and again at the

close of all the testimony, the defendant moved the court to

instruct the jury to find the defendant not guilty, which the

court declined to do, and the action of the court in that behalf

has been assigned as error.

The law is well settled that persons operating elevators in

buildings for the purpose of carrying persons from one story

to another are common carriers of passengers : Hartford Deposit

Co. V. Sollitt, 172 111. 222, 64 Am. St. Rep. 85, 50 N. E. 178 ;

Goodsell V. Taylor, 41 Minn. 207, 16 Am. St. Rep. 700, 42 N.

W. 873 ; Mitchell v. Marker, 62 Fed. 139 ; Treadwell v. Whit-

tier, 80 Cal. 575, 13 Am. St. Rep. 175, 22 Pac. 166 ; Hodges v.

Percival, 132 111. 53, 23 N. E. 423; Kentucky Hotel Co. v.

Camp, 97 Ky. 424, 30 S. W. 1010 ; Lee v. Knapp, 55 Mo. App.

390; Tousey v. Roberts, 114 N. Y. 312, 11 Am. St. Rep. 655,

21 N. E. 399; Southern Bldg. Assn. v. Lawson, 97 Tenn. 367,

37 S. W. 86. In Hartford Deposit Co. v. Sollitt, 172 111.

225, 50 N. E. 179, 64 Am. St. Rep. 37, we say: ''Persons ope-

rating elevators are carriers of passengers, and the same rules

applicable to other carriers of passengers are applicable to those

operating elevators for raising and lowering persons from one

39 609

J. This is an action brought by the pl ainti ff to re
cover damages for an inj u ry to his person. The trial resulted
in a verdict and judgment for the plaintiff, which judgment
has been affirmed by the appellate court for the first district.
The p laintiff was in the employ of the K insell a G l ass Com
pany, a tenant of the d fendant, occupying the sixth floor of an
eight-story building, of which the defendant is the owner, lo
ated on Canal street, in the city of Chicago. The building was
quipped with a passenger and a freight elevator, both of which
were operated and controlled by the defendant. The falling of
the freight elevator while plaintiff, in the d ischarge of his duty,
was a passenger thereon caused the injury complained of.
At the close of the p laintiff 's testimony, and again at the·
close of al l the testimony, the defendant moved the court to
instruct the jury to find the defendant not guilty, which the
court declined to do, and the action of the court in that behal f
has been assigned as error.
The l aw is well settled that persons operating elevators in
buildings for the purpose of carrying persons from one story
to another are common carriers of passengers : Hartford Deposit
Co. v. Sollitt, 172 Ill. 222, 64 Am. St. Rep. 35, 50 N. E. 178 ;
Goodsell v. Taylor, 41 Minn. 207, 1 6 Am. St. Rep. 700, 42 N.
W. 873 ; J\1i tchell v. Marker, 62 Fed. 139 ; Treadwell v. Whit
tier, 80 Cal. 57 5, 13 Am. St. Rep. 1 75, 22 Pac. 1 6 6 ; Hodges v.
Percival, 1 32 Ill. 53, 23 N. E. 423 ; Kentucky H otel Co. v.
Camp, 97 Ky. 424, 30 S. W. 1010 ; Lee v. Knapp, 55 Mo. App.
390 ; Tousey v. Roberts, 114 N. Y. 312, 11 Am. St. Rep. 655,
2 1 N. E. 399 ; Southern B ldg. Assn. v. Lawson, 9 7 Tenn. 367,
37 S. W. 86. I n Hartford Deposit Co. v. Soll itt, 1 72 I l l .
225, 50 N. E . 1 7 9 , 6 4 A m . St. Rep. 37, w e say : " Persons ope
rating elevators are carriers of p as engers, and the same rules
applicable to other carriers of p assengers are applicable to those
operating elevators for raising and lowering persons from one
HAND ,
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floor to another in buildings." In Treadwell v. Wliittier, 80

Oal. 575, 13 Am. St. Rep. 175, 22 Pac. 166, it was said: "The

defendants used their elevator in lifting persons vertically to

the height of forty feet. That they were carriers of passen-

gers, and should be treated as such, we have no doubt. The

same responsibilities as to care and diligence rested on them

as on the carriers of passengers by stage-coach or railway. ' ' In

Goodsell V. Taylor, 41 Minn. 207, 16 Am. St. Rep. 700, 42 N.

W. 873, the court say: "The relation between the owner and

manager of an elevator for passengers and those carried in it

is similar to that between an ordinary common carrier of pas-

sengers and those carried by him."

The operators of such elevators, upon the grounds of public

policy, are required to exercise the highest degree of care and,

diligence. The lives and safety of a large number of human be-

ings are intrusted to their care, and the law requires them to

use extraordinary .diligence in and about the operation of such

elevators to prevent injury to passengers being carried therein.

In Hartford Deposit Co. v. Sollitt, 172 111. 225, 64 Am. St.
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Rep. 37, 50 N. E. 179, it is said: "It is a duty of such carriers

of passengers to use extraordinary care in and about the opera-

tion of such elevators, so as to prevent injury to persons there-

in." And in Treadwell v. Whittier, 80 Cal. 575, 13 Am. St.

Rep. 175, 22 Pac. 166, the court say: "Persons who are lifted

by elevators are subjected to great risks to life and limb. They

are hoisted vertically, and are unable, in the case of the break-

ing of the machinery, to help themselves. The person running

such elevator must be held to undertake to raise such persons

safely, as far as human care and foresight will go. The law

holds him to the utmost care and diligence of very cautious

persons, and responsible for the slightest neglect. Such respon-

sibility attaches to all persons engaged in employments where

human beings submit their bodies to their control, by which

their lives or limbs are put at hazard or where such employment

is attended with danger to life or limb. The utmost care and

diligence must be used by persons engaged in such employments

to avoid injury to those they carry. The care and diligence re-

quired is proportioned to the danger to the persons carried. In

proportion to the degree of danger to others must be the care

and diligence to be exercised. Where the danger is great the

utmost care and diligence must be employed. In such cases the

law requires extraordinary care and diligence." And in Good-

sell V. Taylor, 41 Minn. 207, 16 Am. St. Rep. 702, 42 N. W.

874, it is said: "The same reason exists for requiring on the

part of the owner [of an elevator] the utmost care and fore-
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floor to another in buildings. " In Treadwell v. Whittier, 80
Cal. 575, 13 Am. St. Rep. 175, 22 Pac. 1 66, it was said : ' ' The
defendants used their elevator in lifting p rsons vertically to
the height of forty feet. That they were carriers of passen
gers, and should be treated as such, we have no doubt. The
same responsibilities as to care and diligence rested on them
as on the carriers of passengers by stage-coach or rai lway. " I n
Goodsell v . Taylor, 41 Minn. 207, 1 6 Am . St. Rep. 700, 42 N.
W. 873, the court say : ' ' The relation between the owner and
manager of an elevator for passengers and those carried in it
is similar to that between an ordinary common carr'ier of p as
sengers and those carried by him. ' '
The operators of such elevators, upon the grounds of p ublic
policy, are required to exercise the highest degree of care and
diligence. The l ives and safety of a large number of human be
ings are intrusted to their care, and the law requires them to
use extraordinary .d iligence in and about the operation of such
elevators to prevent injury to passeng rs being carried therein.
In Hartford Deposit Co. v. Sollitt, 172 Ill. 225, 64 Am. St.
Rep. 37, 50 N. E. 179, it is said : ' ' It is a duty of such carriers
of passengers to use extraordinary care in and about the opera
tion of such el evators so as to prev nt injury to persons there
in. ' ' A nd in Treadwell v. Whittier, 80 Cal. 575, 13 Am. St.
Rep. 175, 22 Pac. 1 66 the court say : " P rsons who are l ifted
by elevators are subjected to great risks to life and limb. Th y
a re hoi ted vertical ly, and are unable, in the case of the break
ing of the machinery, to help themselves. The person running
such el vator must be held to und rtake to raise such persons
safely, as far as human care and foresight wil l go. The law
holds him to the utmost care and dil igence of very cautious
person , and responsible for the slighte t neglect. Such respon
sibility attaches to all persons engaged in employments where
human beings submit their bodies to their control, by whicli
their lives or limbs are put at hazard or where such employment
is attended with danger to life or limb. The utmost care and
diligence must be used by persons engaaed in such employments
to avoid injury to those they carry. The care and diligence re
quired is proportioned to the danger to the persons carried. In
proportion to the degree of danger to others must be the care
and diligence to be exercised. Where the danger is great the
utmost care and diligence must be employed. In such cases the
law requires extraordinary care and diligence. ' ' And in Good
sell v. Taylor, 41 Minn. 207, 1 6 Am. St. Rep. 702, 42 N. W.
87 4, it is said : ' ' The same reason exists for requiring on the
part of the owner [ of an elevator] the utmost care and fore111 0
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sight and for making him responsible for the slightest degree of

negligence. ' '

When a passenger is injured by reason of the giving way of

some portion of the machinery or appliances by which the ele-

vator is operated, the presumption of negligence from such

breaking, unexplained, arises. In New York etc. R. R. Co. v.

Blumenthal, 160 111. 40, 43 N. E. 809, we say on page 48 (160

111., 43 N. E. 811) : "The happening of an accident to a pas-

senger during the course of his transportation raises a presump-

tion that the carrier has been negligent. The burden of re-

butting this presumption rests upon the carrier. Undoubtedly,

the law requires the plaintiff to show that the defendant haf

been negligent. But where the plaintiff is a passenger, a prima

facie case of negligence is made out by showing the happening

of the accident. If the injury to a passenger is caused by ap-

paratus wholly under the control of the carrier and furnished

and applied by it, a presumption of negligence on its part is

raised." And in Hartford Deposit Co. v. Sollitt, 172 111. 225,

64 Am. St. Rep. 37, 50 N. E. 179, it is said: "The fact of the
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falling of the elevator is evidence tending to show want of care

in its management by the operator or its servants, or that the

same was out of repair or faultily constructed." In the case of

Ellis V. Waldron, 19 R. I. 369, 33 Atl. 869, in an action by the

servant of a tenant of a building against the owner for injuries

caused by the falling of an elevator, the declaration alleged that

the defendant had granted to the plaintiff's employer, as part

of his leasehold interest in the premises, the use of the elevator

for moving his goods ; that at the time of the accident the plain-

tiff was upon the elevator, engaged in the employment of moving

his master 's goods ; that the machinery in the elevator was de-

fective and unsafe, of which he had no knowledge, but which

fact was known to the defendant, or should have been known if

he had exercised a proper amount of diligence. The court held

that the declaration alleged sufficient facts to show that it was

the duty of the defendant to keep and maintain the elevator in

a safe and suitable condition for the plaintiff's use, as the em-

ployee of the tenant; and, further, that the elevator not being

under the control of plaintiff, it was not his duty to examine it

and ascertain whether it was suitable and safe, and hence he

was not required to allege specifically the nature of the defect

which caused the accident.

The contention on behalf of defendant, that the principles

above announced have no application to a person owning and

operating a freight elevator, is not tenable when a passenger

is lawfully and rightfully upon such elevator. Such passenger,
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sight and for making him responsible for the slightest degree of
negligence. ' '
When a p assenger i s injured by rea on o f the giving way of
some portion of the machinery or appliances by which the ele
vator is operated, the presumption of negligence from such
breaking, unexplained, arises. In New York etc. R. R. Co. v.
Blumenthal, 160 Ill. 40, 43 N. E. 809, we say on page 48 ( 160
Ill., 43 N. E. 8 1 1 ) : " The happening of an accident to a pas
senger during the course of his tran portation raises a pre ump
tion that the carrier has been negligent. The burden of re
butting this presumption rests upon the carrier. Undoubtedly,
the law requires the p laintiff to show that the defendant har
been negli o-ent. But where the plaintiff is a passenger, a prinia
facie ca e of negligence is made out by howino- the happening
of the accident. If the injury to a passenger i s caused by ap
paratus wholly und r the control of the carrier and furn ished
and applied by it, a pre umption of negligence on its part i
raised. ' ' And in Hartford Depo it Co. v. Sollitt, 172 Ill. 225,
64 Am. St. Rep. 37, 50 N. E. 179 it i s said : " The fact of the
falling of the elevator is evidence tending to show want of care
i n its management by the operator or its servants, or that the
same was out of repair or faultily constructed. ' ' In the case of
E llis v. Waldron, 19 R. I. 369 33 Atl. 869, in an action by the
servant of a tenant of a building again t the owner for injurie
caused by the falling of an elevator, the declaration alleged that
the def ndant had granted to the plaintiff 's employ r, as part
of his 1 asehold intere t i n the premi es, the use of the elevator
for moving his goods ; that at the time of the accident the plain
tiff was upon the elevator, engaged in the employment of movino
his master s goods ; that the machinery in the elevator was de
fective and un afe, of which he had no knowledge, but which
fact was known to the defendant, or should have been known i f
h e had exercised a proper amount o f diligence. The court held
that the declaration al leged sufficient facts to show that it was
the duty of the defendant to keep and maintain the elevator in
a safe and suitable condition for the p laintiff 's use, as the em
ployee of the tenant · and further, that the elevator not being
under the control of plaintiff, it was not his duty to examine it
and ascertain whether it was suitable and safe, and hence he
was not required to allege specifically the nature of the defect
wh ich cau ed the accident.
The contention on behalf of defendant, that the principl es
above announced have no application to a person owning and
uperating a freight elevator, is not tenable when a passenger
is lawfully and rightfully upon such elevator. Such passenger,
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by reason of the construction of that class of elevators, is sub-

jected to great risks and many hazards. The liability, how-

ever, of the owner or manager thereof as a common carrier is

measured by the same rules, and he is held to the same degree

of diligence, as that of persons owning and operating passenger

elevators. In the case of Chicago etc. R. R. Co. v. Arnol, 144

111. 261, 33 N. E. 204, where a passenger upon a freight train

was held entitled to recover for a personal injury received by

reason of the negligent management of the train, it was said

(144 111. 271) : "From the composition of such a train and the

appliances necessarily used in its efficient operation, there can-

not, in the nature of things, be the same immunity from peril in

traveling by freight train as there is by passenger trains, but

the same degree of care can be exercised in the operation of

each," And in New York etc. R. R. Co. v. Blumenthal, 160

111. 40, 43 N. E. 809, it was held a drover riding on a railway

freight train in charge of cattle he was shipping might recover

for an injury received by the negligent management of the train.

On page 48 (160 111.) the court say: "A carrier will be held to
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the same strict accountability for the negligence of its servants

resulting in injury to a passenger who is lawfully and properly

on a freight train, as governs its liability for such negligence

when the transportation is upon a train devoted to passenger

service exclusively. ' '

In the case of Hartford Deposit Co. v. Sollitt, 172 111. 222, 64

Am. St. Rep. 35, 50 N. E. 178, we held that the owner of a pas-

senger elevator was subject to all the rules and liabilities of

any other carrier of passengers, and there is no reason, in prin-

ciple, why the analogy held to exist between passenger and

freight trains, as common carriers, does not exist between pas-

senger and freight elevators, in cases where the owners of freight

elevators permit the carriage of passengers thereon for hire. The

proprietors of an elevator run for the use of the tenants of an

office building is a carrier of passengers for hire. The proprie-

tor 's compensation is the rental paid him by the tenant : 10 Am.

& Eng. Ency. of Law, 2d ed., 946.

The question as to whether the plaintiff was lawfully on the

elevator at the time of the injury, in the performance of a duty

incident to his employment, was a question of fact for the jury:

Stewart v. Harvard College, 12 Allen, 58. That the elevator fell,

that the plaintiff was rightfully a passenger thereon, and that

he was seriously injured by its fall, was clearly shown by the

plaintiff's testimony. The trial court did not, therefore, err in

declining to take the case from the jury.

The provision in the lease of the defendant to the Kinsella
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by reason of the construction of that class of elevators, is sub·
jected to great risks and many hazards. The liability, how·
ever, of the owner or manager thereof as a common carrier is
measured by the same rules, and he is held to the same degree
of diligence, as that of persons owning and operating passenger
elevators. In the case of Chicago etc. R. R. Co. v. Arnol, 144
Ill. 261, 33 N. E. 204, where a pa senger upon a freight train
was held entitled to recover for a personal injury received by
reason of the negligent management of the train, it was said
( 144 Ill. 271 ) : " From the compo ition of such a train and the
appliances necessarily used in its efficient operation, there cannot, in the nature of thing , be the same immunity from p eril i n
traveling by freight train a s there i s b y passenger trains, but
the same degree of care can be exercised in the operation of
each. ' ' And in New York etc. R. R. Co. v . Blumenthal , 1 60
Ill. 40, 43 N. E . 809, it wa held a drover riding on a railway
frei ght train in charge of cattle he wa shipping might recover
for an injury received by the negligent management of the train.
On page 48 ( 1 60 Ill. ) the court say : " A carri r will be hel d to
the same strict accountabil ity for the negligence of its servants
resulting in injury to a pa senger who is lawfully and p roperly
on a freight train, as governs its liability for such negligence
when the tran portation is upon a train devoted to passenger
service exclusively. "
In the case of Hart ford Deposit Co. v. Sollitt, 1 72 Ill. 222, 64
Am. St. Rep. 35, 50 N. E . 178, we held that the owner of a pas
sen O'er el evator was subj ct to a l l the rules and liabilities of
any other carrier of passengers, and there is no reason, in prin
ciple, why the analogy held to xist betw en pas enger and
freight trains, as common carriers, does not exist between p as
sen ger and freight elevators, in ca es where the owners of freight
elevators permit the carriage of pa engers thereon for hire. The
proprietors of an elevator run for the use of the tenants of an
office building is a carrier of pa engers for hire. The p roprie
tor 's compensation is the rental paid him by the tenant : 10 Am.
& Eng. Ency. of Law, 2d ed. , 946.
The question as to whether the plaintiff was l awfully on the
elevator at the time of the injury, in the performance of a duty
incident to his employment, was a question of fact for the j ury :
Stewart v. Harvard College, 1 2 Allen, 58. That the elevator fell,
that the plaintiff was rightfully a p assenger thereon, and that
he was seriously injured by its fall , was clearly shown by the
plainti ff 's testimony. The trial court did not, therefore, err in
d clining to take the case from the j ury.
The provision in the lease of the defendant to the K insella

SEARS

SEAES V. EASTEKN KAILKOAD CO. §§ 160, 161

Glass Company, to the effect that the defendant should ' ' not be

liable for any damages occasioned by a failure to keep said prem-

ises and elevator in repair, ' ' was not binding upon plaintiff. He

was not a party thereto. A carrier of persons cannot limit his

liability to a passenger except by express contract with the pas-

senger.

The court did not err in permitting the plaintiff to prove that

it was his custom, as well as the custom of the employees of

other tenants in the buildings, to accompany freight being ele-

vated' or lowered by them on said elevator while such elevator

was being operated by the agent of defendant. Such evidence

was properly admitted as tending to show that plaintiff was

rightfully upon said elevator at the time of the accident.

The jury were properly instructed. All the refused instruc-

tions were covered by instructions given, or are in conflict with

the views herein expressed.

We find no error in this record. The judgment of the ap-

pellate court will therefore be affirmed.

Compare Burgess v. Stowe, — Mich. — ; 96 N. W. R. 29. 1903.
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161. SEARS V. EASTERN RAILROAD CO.,

14 Allen (Mass.) 433; 92 Am. D. 780. 1867.

Action containing one count in contract and one in tort. Judg-

ment for defendants and plaintiff appeals.

By Court, Chapman, J. If this action can be maintained, it

must be for the breach of the contract which the defendants

v.

EASTERN RAILROAD CO.

§ § 160, 1 6 1

Glass Company, t o the effect that the defendant shoul d " not be
l iable for any damages occasioned by a failure to keep said prem
ises and e levator in repa ir, ' ' was not binding upon p laintiff. He
was not a party thereto. A carrier of persons cannot l imit his
liability to a passenger except by express contract with the pas
senger.
The court did not err in permitting the p laintiff to prove that
it was his custom, as w l l as the custom of the employees of
other tenants in the buj ldings, to accompany freight being ele
vated or lowered by them on said elevator while such e levator
was being operated by the agent of defendant. Such evidence
was properly admitted as tendinO' to show that plaintiff was
rightfully upon said e levator at the time of the accident.
The j ury were prop rly instructed. A l l the refused instruc
tions were covered by in. tructions giv n, or are in conflict with
the views herein expressed.
We find no error in this record. The judgment of the ap
pellate court will therefore be affirmed.
Com pare Burgess v. Stowe, - 1ich. - ; 96 N. W. R. 29. 1903.

made with the plaintiff. He had purchased a package of tick-

ets entitling him to a passage in their cars for each ticket from

Boston to Lynn. This constituted a contract between the par-

ties : Cheney v. Boston and Fall River R. R., 11 Met. 121, 45

Am. Dec. 190 ; Boston and Lowell R. R. v. Proctor, 1 Allen, 267,

79 Am. Dec. 729 ; Najac v. Boston and Lowell R. R., 7 Allen, 329,

161.

SEARS V. EAST ERN RAILROAD C O.,

83 Am. D. 686. The principal question in this case is, What

are the terms of the contract ? The ticket does not express all

14 Alle n (Mass.) 433j 92 A m. D. 7 0.

1 67.

of them. A public advertisement of the times when their trains

run enters into the contract, and forms a part of it : Denton v.

Great Northern R'y, 5 El. & B. 860. It is an offer which, when

once publicly made, becomes binding if accepted before it is re-

Action containing one count in contract and one in tort. Judg
ment for defendants and plaintiff appeals.

tracted : Boston and Maine R. R. v. Bartlett, 3 Cush. 227. Adver-

tisements offering rewards are illustrations of this method of mak-

ing contracts. But it would be unreasonable to hold that adver-
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By Court, CHAPMAN, J. I f this action can be maintained, it
must be for the breach of the contract which the defendants
made with the plaintiff. He had purcha ed a package of tick
ets entitl ing him to a p assage in their cars for each ticket from
Boston to Lynn. This constitut d a contract between the par
ties : Cheney v. Bo ton and Fall R iver R. R., 1 1 :Met. 121, 45
Am. Dec. 190 ; Bo ton and Low ll R . R. v. Proctor, 1 Allen, 267,
79 Am. Dec. 729 ; Najac v. Boston and Lowell R. R., 7 Allen, 329,
83 Am. D. 686. The principal question in this case is, What
are the terms of the contract � The ticket does not express all
of them. A public adverti ement of the times when their trai ns
run enters into the contract, and forms a p art of it : Denton v .
Great Northern R 'y, 5 El. & B. 860. It is an offer which, when
once publicly made, becomes binding i f accepted before it is re
tracted : Boston and M;:i,ine R. R . v. Bartlett, 3 Cush. 227. A dver
tisements offering rewards are illustrations of this method of mak�
ing contract . But it would be unreasonable to hold that adver-

§ 1 61
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tisements as to the time of running trains, when once made, are

irrevocable. Railroad corporations find it necessary to vary the

time of running their trains, and they have a right, under rea-

sonable limitations, to make this variation, even as against those

who have purchased tickets. This reserved right enters into

the contract, and forms a part of it. The defendants had such

a right in this case.

But if the time is varied, and the train fails to go at the

appointed time, for the mere convenience of the company or a

portion of their expected passengers, a person who presents

himself at the advertised hour and demands a passage is not

bound by the change unless he has had reasonable notice of it.

The defendants acted upon this view of their duty, and gave cer-

tain notices. Their trains had been advertised to go from Bos-

ton to Lynn at 9 :30 p. m., and the plaintiff presented himself,

with his ticket, at the station to take the train ; but was there in-

formed that it was postponed to 11 :15. The postponement had

been made for the accommodation of passengers who desired to

remain in Boston to attend places of amusement. Certain no-
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tices of the change had been given ; but none of them had reached

the plaintiff. They were printed handbills posted up in the cars

and stations on the day of the change, and also a day or two

before. Though he rode in one of the morning cars from Lynn

to Boston, he did not see the notice, and no legal presumption

of notice to him arises from the fact of its being posted up :

Brown v. Eastern R. R., 11 Cush. 101; Malone v. Boston and

Worcester R. R., 12 Gray, 388, 74 Am. Dec. 598. The defendants

published daily advertisements of their regular trains in the

Boston Daily Advertiser, Post, and Courier, and the plaintiff

had obtained his information as to the time of running from one

of these papers. If they had published a notice of the change

in these papers, we think he would have been bound by it. For

as they had a right to make changes, he would be bound to take

reasonable pains to inform himself whether or not a change was

made. So if in their advertisement they had reserved the right

to make occasional changes in the time of running a particular

train, he would have been bound by the reservation. It would

have bound all passengers who obtained their knowledge of the

time-tables from either of these sources. But it would be con-

trary to the elementary law of contracts to hold that persons

M'ho relied upon the advertisements in either of those papers

should be bound by a reservation of the offer, which was, without

their knowledge, posted up in the cars and stations. If the de-

fendants wished to free themselves from their obligations to the

whole public to run a train as advertised, they should publish
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tisements as to the time of running trains, when once made, are
irrevocable. Railroad corporations find it neces ary to vary the
time of running their trains, and they have a right, under rea
sonable limitations, to make this variation, even as against those
who have purchased tickets. This reserved right enters into
the contract, and forms a part of it. The defendants had such
a right in this case.
But if the time is varied, and the train fails to go at the
appointed time, for the mere convenience of the company or a
portion of their expected passengers, a person who presents
himself at the advertised hour and demands a passage is not
bound by the change unless he has had reasonable notice of it.
The defendants acted upon this view of their duty, and gave cer
tain notic s. Their trains had been advertised to go from Bos
ton to Lynn at 9 :30 p. m., and the p l aintiff pre ented himself,
with his ticket, at the station to t ake the train ; but was there in
formed that it was postponed to 11 :15. The postponement had
been made for the accommodation of passengers who desired to
remain in Boston to attend place of amusem nt. Certain no
tices of the change had been given ; but none of them had reached
the plaintiff. They were printed handbi l ls p ost d up in the cars
and stations on the day of the change, and al o a day or two
before. Though he rode in one of the morning cars from Lynn
to Boston, he did not see the notice, and no legal presumption
of notice to him ari. es from the fact of its b ing posted up :
Brown v. Ea. tern R. R., 1 1 Cu h. 1 0 1
falone v. Boston and
Worcester R. R., 12 Gray, 3 , 7 4 Am. Dec. 598. The defendants
publ ished daily a dverti ement. of th eir regul ar trains in the
Boston Daily Advertiser, Post, and Courier, a n d the plaintiff
had obtained his information as to the time of running from one
of these papers. If they had publish d a notice of the change
in these papers, we think h wou l d have been bound by it. For
as they had a right to make change , he would be bound to take
reasonabl e pains to inform himsel f whether or not a change was
made. So :lf in their advertisement they had reserved the right
to make occa. ional changes in the tim of running a particular
train, he wou l d have been bound by the reservation. It would
have bound all passengers who obtained their knowledge of the
time-tabl es from either of these sources. But it would be con
trary to the elementary law of contracts to hol d that persons
who relied upon the adverti ements in either of those papers
�hould be bound by a reservation of the offer, which wa , without
their knowledge, posted up in the cars and stations. If the de
fendants wished to free themselves from their obligations to the
whole publ ic to run a train as advertised, they should publish
·
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GOLDBERG v.

GOLDBEEG v. A. & W. KY. CO. §§ 161, 162

notice of the change as extensively as they published notice of the

regular trains. And as to the plaintiff, he was not bound by a

notice published in the cars and stations which he did not see.

If it had been published in the newspapers above mentioned,

where his information had in fact been obtained, and he had neg-

lected to look for it, the fault would have been his own.

The evidence as to the former usage of the defendants to make

occasional changes was immaterial, because the advertisement

was an express stipulation which superseded all customs that

were inconsistent with it. An express contract cannot be con-

trolled or varied by usage: Ware v. Hayward Rubber Co., 3

Allen, 84.

The court are of opinion that the defendants, by failing to

give such notice of the change made by them in the time of

running their train on the evening referred to as the plaintiff

was entitled to receive, violated their contract with him, and are

liable in this action.

Judgment for the plaintiff.

162. GOLDBERG V. AHNAPEE & WESTERN RAILWAY

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:41 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

CO.,

105 Wis. 1; 76 Am. St. R. 899. 1899.

Action for the value of trunks sent to the station in the even-

ing for checking the following morning. The defendant's agent

had no knowledge of their ownership, or the purpose for which

A. & W.

RY. CO.

§ § 161, 162

notice of the change as extensively as they published notice of the
regular trains. And as to the plaintiff, he was not bound by a
notice published i n the cars and stations which he did not see.
If it had been published in the newspapers above mentioned,
where his i n formation had in fact been obtained, and he had neg
lected to look for it, the fault would have been his own.
The evidence as to the former usage of the defendants to make
occasional changes was immaterial, because the advertisement
was an express stipulation which superseded all customs that
were incon istent with it. An express contract cannot be con
trolled or varied by usage : Ware v. Hayward Rubber Co., 3
A l len, 84.
The court are of opinion that the defendants, by failing to
give such notice of the change made by them in the time of
runninO' their train on the evenin g referred to as the p laintiff
was entitled to receive, violated their contract with him2 and are
liable in this action.
Judgment for the plaintiff.

they were left there. They burned in the freight house during

the night. Judgment for defendants.

Dodge, J. 1. The liability of a carrier for ordinary baggage

while in its possession for carriage as such is very different from

the liability while the same articles are in storage with it. In

the first case it is an insurer ; in the latter, liable only as a bailee

1 62.

G OLDBERG V. AHNA P E E & WESTE RN RAILWAY
co.,

for ordinary care. The exact point at which the possession for

carriage begins and ends is not easy to define, but it is not such

as to exclude some reasonable time at station before and after

105 Wis. 1 76 Am. St. R.
·

99.

1 99.

actual transportation. After transportation the higher liability

continues only for such time as is reasonably necessary to present

duplicate checks and to remove the baggage: Hoeger v. Chi-

cago etc. R. R. Co., 63 Wis. 100, 53 Am. Rep. 271. No reason is

apparent why the same rule should not apply to the delivery for

transportation, so that the owner has the right to deliver at the

station such time before starting of train as may be reasonably
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Action for the valu of trunks sent to th tation in the ev n
ing for checking the fol lowing morning. The defendant 's aO'ent
had no knowledge of their ownership or the purp ose for which
they w re left there. They burned in the freight house during
the niO'ht. Judgment for defendants.
DODGE, J. 1 . The liability of a carrier for ordinary baggage
while in its possession for carriage as such is very different from
the liability while the same articles are in storage w ith it. In
the fir t case it is an in urer ; i n the l atter, l i able only as a bailee
for ordinary care. The exact point at which the possession for
carriage beO'ins and end i s not easy to define, but it is not such
as to exclude some reasonable time at station before and after
actual transportation. After transportation the higher l iability
continues only for such time as is reasonably necessary to p resent
duplj cate checks and to remove the baggage : Hoeger v. Chi
cago etc. R. R. Co., 63 Wis. 100, 53 Am. Rep. 271. No reason is
appar nt why the same rule shoul d not apply to the delivery for
transportation, so that the owner has the right to deliver at the
station such time before starting of train as may be reasonably
6 1 fi
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necessary for obtaining ticket, checking the baggage, etc., and

that he cannot impose this extreme liability by earlier delivery

without the consent of the carrier : Green v. Milwaukee etc. R.

R'. Co., 38 Iowa, 100 ; Goodbar v. Wabash Ry. Co., 53 Mo. App.

434. This defendant had, by a rule knowna to plaintiff, prescribed

thirty minutes before train time as such reasonable time. It

certainly cannot be said, as matter of law, that such limit is

unreasonable, nor that twelve hours is reasonable, or was ren-

dered reasonably necessary by the circumstances. The submis-

sion of that question to the jury was not an error of which

plaintiff can complain. As to whether defendant assented to

such delivery, and accepted plaintiff's trunks for carriage as

baggage, with knowledge of their contents, was a disputed ques-

tion of fact, and a finding in the negative has abundant support

in the evidence.

2. The overruling of the objection to the testimony of de-

fendant's agent, Reitzel, that there was no advantage to the

company in having the trunks delivered the night before, was

without prejudice; for it appeared by plaintiff's own testimony
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that the agent was prohibited from checking baggage until half

and hour before train time, and that the convenience of the

company obviously could not be enhanced by delivery of bag-

gage earlier than that time.

3. Parol proof of the substance of the rules, printed on a card

and tacked up in the depot, prohibiting checking until within

half an hour of train time, could not have prejudiced plaintiff,

for he testified that he had knowledge of such a rule. Further,

any objection to parol testimony as to the contents of such card

was ob^nated by proof that it had been destroyed in the burning

of the station.

We find no reversible error in the record.

By the Court. Judgment affirmed.

163. RAILROAD CO. V. FRALOFF,

100 V. 8. 24. 1879.

Mr. Justice Harlan delivered the opinion of the court.

This is a writ of error to a judgment rendered against the

New York Central and Hudson River Railroad Company, in

an action by Olga de Maluta Fraloff to recover the value of

certain articles of wearing-apparel alleged to have been taken

from her trunk while she was a passenger upon the ears of the
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necessary for obtaining ticket, checking the baggage, etc., and
that he cannot impose this extreme liability by earlier delivery
without the cons nt of the carrier : Green v. Milwaukee etc. R.
R1• Co., 3 Iowa, 100 ; Goodbar v. Wabash Ry. Co., 53 Mo. App .
434. Thi defendant had, by a rule known to p laintiff, pre cribed
thirty minutes before train time as such reasonable time. It
certainly cannot be said, as matter of law, that such limit is
unreasonable, nor that twelve hours is reasonable, or was ren
dered reasonably nece sary by the circum tances. The submis
sion of that que tion to the j ury was not an error of which
p laintiff can complain. As to whether defendant assented to
such delivery, and accepted p laintiff 's trunks for carriage as
baggage, w·ith knowledge of their contents, was a disputed ques
tion of fact, and a finding in the negative has abundant support
in the evidence.
2. The overruling of the objection to the testimony of de
fendant 's agent, Reitzel, that there wa no ad vanta e to the
company in having the trunk del ivered the night before, was
without prejudice ; for it appeared by plaintiff 's own te timony
that the agent was prohibited from checking baggage until hal f
and hour before train time, and that the convenience of the
company obviously coul d not be enhanced by delivery of bag
gage earlier than that time.
3. Parol proof of the substance of the rules, printed on a card
and tacked up in the depot, prohibiting checking until w ithin
half an hour of train time, could not have prejudiced plaintiff,
for he te ti:fied that he had knowledge of uch a rule. Further,
any objection to parol te t imony a. to the contents of such card
was obviated by proof that it had b en destroyed in the burning
of the station.
We find no reversible error in the record.
By the Court. Judgment affirmed.

1 63.

RAILROAD C O V. FRALOFF,
.

100 U. S. 24.

1879.

MR. JUSTICE HARLAN delivered the opinion of the court.
This is a writ of error to a judgment rendered against the

New York Central and Hudson River Railroad Company, in
an action by Olga de Maluta Fraloff to recover the value of
certain articleR of wearing-apparel alleged to have been taken
from her trunk while he was a passenger upon the cars of the
nH i

RAILROAD CO.
EAILKOAD CO. v. FEALOFF. § 163

company, and while the trunk was in its charge for transporta-

tion as part of her baggage.

There was evidence before the jury tending to establish the

following facts:

The defendant in error, a subject of the Czar of Russia, pos-

sessing large wealth, and enjoying high social position among

her own people, after traveling in Europe, Asia, and Africa,

spending some time in London and Paris, visited America in

the year 1869, for the double purpose of benefiting her health

and seeing this country. She brought with her to the United

States six trunks of ordinary travel-worn appearance, contain-

ing a large quantity of wearing-apparel, including many ele-

gant, costly dresses, and also rare and valuable laces, which she

had been accustomed to wear upon different dresses when on

visits, or frequenting theaters, or attending dinners, balls, and

receptions. A portion of the laces was made by her ancestors

upon their estates in Russia. After remaining some weeks in

the city of New York, she started upon a journey westward,

going first to Albany, and taking with her, among other
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things, two of the trunks brought to this country. Her ulti-

mate purpose was to visit a warmer climate, and, upon reaching

Chicago, to determine whether to visit California, New Orleans,

Havana, and probably Rio Janeiro. After passing a day. or so

at Albany, she took passage on the cars of the New York Cen-

tral and Hudson River Railroad Company for Niagara Falls,

delivering to the authorized agents of the company for trans-

portation as her baggage the two trunks above described, which

contained the larger portion of the dress-laces brought with

her from Europe. Upon arriving at Niagara Falls she ascer-

tained that one of the trunks, during transportation from Al-

bany to the Falls, had been materially injured, its locks broken,

its contents disturbed, and more than two hundred yards of

dress-lace abstracted from the trunk in which it had been care-

fully placed before she left the city of New York. The company

declined to pay the sum demanded as the value of the missing

laces; and, having denied all liability therefor, this action was

instituted to recover the damages which the defendant in error

claimed to have sustained by reason of the loss of her property.

Upon the firal trial of the case in 1873, the jury, being

unable to agree, was discharged. A second trial took place in

the year 1875. Upon the conclusion of the evidence in chief

at the last trial, the company moved a dismissal of the action^

and, at the same time, submitted numerous instructions which

it asked to be then given to the jury, among which was one

peremptorily directing a verdict in its favor. That motion
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company, and while the trunk was in its charge for transporta
tion as part of her baggage.
There was evidence before the j ury tending to establish the
following facts :
The defendant in error, a subject of the C zar of Russia, pos
sessing large wealth, and enjoying high social position among
her own people, after traveling in Europe, Asia, and Africa,
spending some time i n London and Paris, visited America i n
the year 1869, for the double purpose of benefiting her health
and seeing this country. She brought with her to the United
States six trunks of ordinary travel-worn appearance, contain
ing a large quantity of wearing-apparel, including many ele
gant, costly dresses, and also rare and valuable laces, which she
had been accustomed to wear upon different dresses when on
visits, or frequenting theaters, or attending dinners, balls, and
receptions. A portion of the laces was made by her ancestors
upon their estates in Russia. A fter remaining some weeks in
the city of New York, she started upon a journey westward,
going :first to Albany, and taking with her, among other
things, two of the trunks brought to this country. Her ulti
mate purpose was to visit a warmer climate, and, upon reaching
Chicago, to determine whether to visit California, New Orleans,
Havana, and p robably R io Janeiro. A fter passing a day or so
at Albany, she took p assage on the cars of the New York Cen
tral and H ud on River Railroad Company for Niagara Falls,
delivering to the authorized agents of the company for trans
portation as her baggage the two trunks above described, which
contained the larger p ortion of the dress-laces brought with
her from Europe. Up n arriving at Niagara Falls she ascer
tained that one of the trunks, during transportation from Al
bany to the Fal ls, had been materially injured, its locks broken,
its contents disturbed, and more than two hundred yards of
dress-lace abstracted from the trunk in which it had been care
fully p laced before she left the city of New York. The company
declined to pay the sum demanded as the value of the missing
laces ; and, having denied all liability therefor, this action was
i nstituted to recover the damages which the defendant in error
cl aimed to have sustained by reason of the loss of her property.
Upon the :fir�'t trial of the case in 1873, the j ury, being
unable to agree, was discharged. A second trial took p lace i n
the year 1875. Upon t h e conclusion of the evidence i n chief
at the last trial, the company moved a dismissal of the action,
and, at the same time, submitted numerous instructions which
it asked t o be then given t o the j ury, among which was one
peremptorily directing a verdict in its favor. That motion
D"1 1"1
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was overruled, and the court declined to instruct the jury as

requested. Subsequently, upon the conclusion of the evidence

upon both sides, the motion for a peremptory instruction in

behalf of the company was renewed, and again overruled. The

court thereupon gave its charge,' to which the company filed

numerous exceptions, and also submitted written requests, forty-

two in number, for instructions to the jury. The court refused

to instruct the jury as asked, or otherwise than as shown in its

own charge. To the action of the court in the several respects

indicated the company excepted in due form. The jury returned

a verdict against the company for the sum of $10,000, although

the evidence, in some of its aspects, placed the value of the miss-

ing laces very far in excess of that amount.

It would extend this opinion to an improper length, and could

serve no useful purpose, were we to enter upon a discussion of

the various exceptions, unusual in their number, to the action

of the court in the admission and exclusion of evidence, as well

as in refusing to charge the jury as requested by the company.

Certain controlling propositions are presented for our consid-
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eration, and upon their determination the substantial rights of

parties seem to depend. If, in respect of these propositions,

no error was committed, the judgment should be affirmed without

any reference to points of a minor and merely technical nature,

which do not involve the merits of the case, or the just rights

of the parties.

In behalf of the company it is earnestly claimed that the

court erred in not giving a peremptory instruction for a ver-

dict in its behalf. This position, however, is wholly untenable.

Had there been no serious controversy about the facts and had

the law upon the undisputed evidence precluded any recovery

whatever against the company, such an instruction would have

been proper. 1 Wall. 369 ; 11 How. 372 ; 19 id. 269 ; 22 Wall. 121.

The court could not have given such an instruction in this case

without usurping the functions of the jury. This will, however,

more clearly appear from what is said in the course of this

opinion.

The main contention of the company, upon the trial below,

was that good faith required the defendant in error, when

delivering her trunks for transportation, to inform its agents

of the peculiar character and extraordinary value of the laces

in question; and that her failure in that respect, whether in-

tentional or not, was, in itself, a fraud upon the carrier, which

should prevent any recovery in this action.

The circuit court refused, and, in our opinion, rightly, to

so instruct the jury. We are not referred to any legislative
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was overruled, and the court declined to instruct the jury as
requested. Subsequently, upon the conclusion of the evidence
upon both sides, the motion for a peremptory instruction in
behalf of the company was renewed, and again overruled. The
·
court thereupon gave its charge, to which the company filed
numerous exceptions, and also submitted written requests, forty
two in number, for instructions to the j ury. The court refused
to instruct the j ury as asked, or otherwise than as shown in its
own charge. To the action of the court in the several respects
indicated the company excepted in due form. The jury returned
a verdict against the company for the sum of $10,000, although
the evidence, in some of its aspects, placed the value of the m iss
ing laces very far in excess of that amount.
It would extend this opinion to an improper lenoth, and could
serve no useful purpos e, were we to enter upon a discussion of
the various exceptions, u nusual in their number, to the action
of the court in the admission and exclusion of evidence, as well
as in refusing to charge the j ury as requested by the company.
Certain controlling propositions are presented for our consid
eration, and upon their determination the substantial rights of
parties seem to depend. I f, in respect of these propositions,
no error was committed, the j udgment should be affirmed without
any reference to points of a minor and merely technical nature,
which do not involve the merits of the case, or the j ust rights
of the parties.
In behalf of the company it is earnestly claimed that the
court erred in not giving a peremptory instruction for a ver
dict in its behalf. This position, however, is wholly u ntenable.
Had there been no serious controversy about the facts and had
the law upon the undi puted evidence precl uded any recovery
whatever against the company, such an instruction would have
been proper. 1 Wal l. 369 ; 1 1 How. 372 ; 19 id. 269 ; 22 Wall . 121.
The court could not have given such an instruction i n this case
without usurping the functions of the j ury. This will, however,
more clearly appear from what is said in the course of this
opinion.
The main contention of the company, upon the trial below,
was that good faith required the defendant in error, when
delivering her trunks for transportation, to inform its agents
of the peculiar character and extraordinary value of the laces
in que:;;;t ion ; and that her failure i n that respect, whether in
tentional or not, was, in itsel f, a frau d upon the carrier which
should pr vent any recovery i n this action.
The circuit court refused, and, in our opinion, rightly, to
so in trnct the jury. We are not referred to any legislative
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enactment restricting or limiting the responsibility of passen-

ger carriers by land for articles carried as baggage. Nor is

it pretended that the plaintiff in error had, at the date of

these transactions, established or promulgated any regulation

as to the quantity or the value of baggage which passengers

upon its cars might carry, without extra compensation, under

the general contract to carry the person. Further, it is not

claimed that any inquiry was made of the defendant in error,

either when the trunks were taken into the custody of the

carrier, or at any time prior to the alleged loss, as to the value

of their contents. It is undoubtedly competent for carriers of

passengers, by specific regulations, distinctly brought to the

knowledge of the passenger, which are reasonable in their char-

acter and not inconsistent with any statute or their duties to

the public, to protect themselves against liability, as insurers,

for baggage exceeding a fixed amount in value, except upon

additional compensation, proportioned to the risk. And in order

that such regulations may be practically effective, and the car-

rier advised of the full extent of its responsibility, and conse-
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quently, of the degree of caution necessary upon its part, it

may rightfully require, as a condition precedent to any contract

for the transportation of baggage, information from the passen-

ger as to its value ; and if the value thus disclosed exceeds that

which the passenger may reasonably demand to be transported

as baggage without extra compensation, the carrier, at its option,

can make such additional charge as the risk fairly justifies.

It is also undoubtedly true that the carrier may be discharged

from liability for the full value of the passenger 's baggage, if the

latter, by false statements, or by any device or artifice, puts off

inquiry as to such value, whereby is imposed upon the carrier

responsibility beyond what it was bound to assume in considera-

tion of the ordinary fare charged for the transportation of the

person. But in the absence of legislation limiting the responsi-

bility of carriers for the baggage of passengers; in the absence

of reasonable regulations upon the subject by the carrier, of

which the passenger has knowledge ; in the absence of inquiry of

the passenger as to the value of the articles carried, under the

name of baggage, for his personal use and convenience when

traveling; and in the absence of conduct upon the part of the

passenger misleading the carrier as to the value of his baggage,

— the court cannot, as matter of law, declare, as it was in effect

requested in this case to do, that the mere failure of the passen-

ger, unasked, to disclose the value of his baggage is a fraud upon

the carrier, which defeats all right of recovery. The instructions

asked by the company virtually assumed that the general law
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enactment restricting or l imiting the responsibi lity of passen
ger carriers by land for articles carried as baggage. Nor is
it pretended that the plaintiff i n error had, at the date of
these transactions, establi hed or promulgated any regulation
as to the quantity or the value of baggage which passengers
upon its cars might carry, without extra compensation, under
the general contract to carry the person. Further, it is not
claimed that any inquiry was made of the defendant in error,
either when the trunks were taken into the custody of the
carrier, or at any time prior to the alleged loss, as to the value
of their contents. It is undoubtedly competent for carriers of
passengers, by specific regulations, distinctly brought to the
knowl edge of the passenger, which are reasonable in their char
acter and not in consistent with any statute or their duties to
the public, to protect themsel ves against liability, as i nsurers,
for baggage exceeding a fixed amount jn value, except upon
additional compensation, proportioned to the risk. And in order
that such regulations may be practically effective, and the car
rier advised of the full extent o f its responsibility, and conse
quently, of the degree of caution necessary upon its p art, it
may rightfully require, as a condition precedent to any contract
for the transportation of baggage, information from the passen
ger as to its value ; and i f the value thus d isclosed exceeds that
which the passenger may reasonably demand to be transported
as baggage without extra compensation, the carrier, at its, option,
can make such additional charge as the risk fairly j ustifies.
It is also undoubtedly true that the carrier may be discharged
from liability for the full value of the passenger 's baggage, i f the
l atter, by false statements, or by any device or artifice, puts off
inquiry as to such value, whereby is imposed upon the carrier
responsibility beyond what it was bound to assume in considera
tion of the ordinary fare charged for the transportation of the
person. But in the absence of legislation limiting the responsi
bility of carriers for the baggage of pas engers ; in the absence
of reasonable regulations upon the subject by the carrier, 6f
which the passenger has knowledo-e ; in the absence of inquiry of
the passenger as to the value of the articles carried, under the
name of baggage, for his personal use and convenience when
traveling ; and in the absence of conduct upon the p art of the
passenger misleading the carrier as to the value of his baggage,
-the court cannot, as m atter of law, declare, as it was in effect
requested in this case to do, that the mere failure of the passen
ger, unasked, to discl ose the valu e of his baggage is a fraud upon
the carrier, which defeats all right of recovery. The instructions
asked by the company virtually assumed that the general law
619
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governing, the rights, duties, and responsibilities of passenger

carriers described a definite, fixed limit of value, beyond

which the carrier was not liable for baggage, except under a

special contract or upon previous notice as to value. We are

not, however, referred to any adjudged case, or to any elemen-

tary treatise which sustains that proposition, without qualifica-

tion. In the very nature of things, no such rule could be

established by the courts in virtue of any inherent power they

possess. The quantity or kind or value of the baggage which

a passenger may carry under the contract for the transporta-

tion of his person depends upon a variety of circumstances

which do not exist in every case. - "That which one trav-

eler," says Erie, C. J., in Philpot v. Northwestern Railway Co.,

(19 C. B. N. s. 321), "would consider indispensable, would be

deemed superfluous and unnecessary by another. But the gen-

eral habits and wants of mankind will be taken in the mind

of the carrier when he receives a passenger for conveyance."

Some of the cases seem to announce the broad doctrine that,

by general law, in the absence of legislation, or special regula-
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tions by the carrier, of the character indicated, a passenger

may take, without extra compensation, such articles adapted to

personal use as his necessities, comfort, convenience, or even

gratification may suggest ; and that whatever may be the quan-

tity or value of such articles, the carrier is responsible for all

damage or loss to them, from whatever source, unless from the

act of God or the public enemy. But that, in our judgment,

is not an accurate statement of the law. "Whether articles of

wearing-apparel, in any particular case, constitute baggage, as

that term is understood in the law, for which the carrier is

responsible as insurer, depends upon the inquiry whether they

are such in quantity and value as passengers under like cir-

cumstances ordinarily or usually carry for personal use when

traveling. "The implied undertaking," says Mr. Angell, "of

the proprietors of stage-coaches, railroads, and steamboats to

carry in safety the baggage of passengers is not unlimited, and

cannot be extended beyond ordinary baggage, or such baggage

as a traveler usually carries with him for his personal conven-

ience." Angell, Carriers, sect. 115. In Hannibal Eailroad v.

Swift, 12 Wall. 272, this court, speaking through Mr. Justice

Field, said that the contract to carry the person "only implies

an undertaking to transport such a limited quantity of articles

as are ordinarily taken by travelers for their personal use

and convenience, such quantity depending, of course, upon the

station of the party, the object and length of his journey,

and many other considerations." To the same efi'ect is a deci-
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governing, the rights, duties, and respon ibilities of p assenger
carriers described a definite, fixed limit of value, beyond
which the carrier was not liable for baggage, except under a
special contract or upon previous notice as to value. We are
not, however, referred to any adjudged case, or to any elemen
tary treatise whieh sustains that p roposition, without qualifica
tion. In the very nature of things, no such rule could be
established by the courts in virtue of any inherent power they
posse s. The quantity or kind or value of the baggage which
a passenger may carry under the contract for the transporta
tion of his person depends upon a variety of circumstances
which do not exist in every case . . " That which one trav
eler, " says Erle, C . J., i n Philpot v. Northwe tern Railway Co.,
( 19 C . B. N . s. 32 1 ) , " would consider indi pensable, would be
deemed su perfluous and unnece sary by another. But the gen
eral habits and wants of mankind will be taken i n the mind
of the carrier when he receives a pa senger for conveyance. ' '
Some of the ca es eem to announce the broad doctrine that,
by general law, in the ab ence of legislation, or special regula
tions by the carrier, of the character indicated, a passenger
may take, without extra compensation, such articles adapted to
personal use as his nece iti , comfort, convenience, or even
gratifi cation may suggest ; and that whatever may be the quan
tity or value of such articles, the carrier is re ponsible for all
damage or loss to them, from whatever source, unless from the
act of God or the public enemy. But that, in our j udgment,
is not an accurate statement of the l aw. Whether articles of
wearing-apparel, in any particular case, constitute baggage, as
that term i s understood in the l aw, for which the carrier is
responsible as insurer, depends upon the inquiry whether they
are such in quantity and value as passengers under like cir
cumstances ordinarily or usually carry for personal use when
traveling. " The implied undertaking, " ays Mr. Angell, " of
the proprietors of stage-coache , rai lroads, and steamboats to
carry in safety the baggage of pas enger is not unlimited, and
cannot be extended beyond ordinary bagO'age, or such bag()'age
as a traveler usually carries with him for hi per onal conven
ience. ' ' Angell, Carriers, sect. 115. In Hannibal Railroad v.
Swift, 12 Wall. 272, this court peaking through Mr. Justice
Fiel d , said that the contract to carry the person ' ' only implies
an undertaking to transport such a l imited quantity of articles
as are ordinarily taken by travel rs for their personal use
and convenien ce, such quantity depending, of course, upon the
station of the party, the obj ect and length of his journey,
and many other con. id ration . ' ' To the same eff ct is a decic n/\
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sion of the Queen's Bench in Macrow v. Great "Western Railway

Co., Law Rep. 6 Q. B. 121, where Chief Justice Cockburn

announced the true rule to be ''that whatever the passenger

takes with him for his personal use or convenience, according

to the habits or wants of the particular class to which he be-

longs, either with reference to the immediate necessities or to

the ultimate purpose of the journey, must be considered as

personal luggage." 2 Parsons, Contr., 199. To the extent,

therefore, that the articles carried by the passenger for his per-

sonal use exceed in quantity and value such as are ordinarily

or usually carried by passengers of like station and pursuing

like journeys, they are not baggage for which the carrier, by

general law, is responsible as insurer. In cases of abuse by the

passenger of the privilege which the law gives him, the car-

rier secures such exemption from responsibility, not, however,

because the passenger, uninquired of, failed to disclose the

character and value of the articles carried, but because the

articles themselves, in excess of the amount usually or ordi-

narily carried, under like circumstances, would not constitute
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baggage within the true meaning of the law. The laces in

question confessedly constituted a part of the wearing-apparel

of the defendant in error. They were adapted to and exclu-

sively designed for personal use, according to her convenience,

comfort, or tastes, during the extended journey upon which she

had entered. They were not merchandise, nor is there any

evidence that they were intended for sale or for purposes of

business. Whether they were such articles in quantity and

value as passengers of like station and under like circumstances

ordinarily or usually carry for their personal use, and to sub-

serve their convenience, gratification, or comfort while trav-

eling, was not a pure question of law for the sole or final

determination of the court, but a question of fact for the juiy,

under proper guidance from the court as to the law governing

such cases. It was for the jury to say to what extent, if any,

the baggage of defendant in error exceeded in quantity and

value that which was usually carried without extra compensa-

tion, and to disallow any claim for such excess.

Upon examining the carefully guarded instructions given to

the jury, we are unable to see that the court below omitted

any thing essential to a clear comprehension of the issues, or

announced any principle or doctrine not in harmony with

settled law. After submitting to the jury the disputed ques-

tion as to whether the laces were, in fact, in the trunk of the

defendant in error, when delivered to the company at Albany

for transportation to Niagara Falls, the court charged the jury,

621

v.

FRALOFF.

§ 1 63

sion of the Queen 's Bench i n Macrow v. Great Western Railway
Co., Law Rep . 6 Q. B. 121, where Chief Justice Cockburn
announced the true rule to be ' ' that whatever the p assenger
take with him for his persona l use or convenience, according
to the habits or wants of the particular class to which he be
longs, either with reference to the immediate necessities or to
th ultimate purpose of the journey must be con idered as
personal luo- age. ' ' 2 Parsons, Contr., 1 99. To the extent,
th r fore, that the articles carried by the pa senger for his per
sonal u e exceed i n quantity and value such as are ordinarily
or usually carried by pas engers of like station and pursuing
like journeys, they are not baggage for which th carrier, by
general law, is re pon ible as insurer. In cases of abuse by the
passeng r of the privilege which the l aw gives him, the car
rier secures such exemption from responsibility, not, how ver,
becau. the pa eno-er, uninquired of, fail d to disclose the
haracter and value of the articles carried, but becaus the
articles theniselves, in exce s of the amount usually or ordi
narily carried, under like circumstances, would not constitute
baggage within the true meaning of the law. The laces in
question confessedly con tituted a part of the wearing-apparel
of the defendant in error. They were adapted to and exclu
sively designed for p r onal use, according to her convenience,
comfort, or tastes, during the xtend d journey upon which she
had entered. They were not merchandi e, nor is there any
vidence that they were intend d for ale or for purposes of
busines . Whether th y were such articles in quantity and
value as pa eno· er of lik station and under like ci rcumstances
ordinarily or u. ual ly carry for their personal use, and to suo
serve their convenienc , gratification, or comfort while travl ing, was not a pure qu stion of law for the sole or final
determination of the court but a question of fact for the jury,
under proper guidance from the court as to the law governing
such ca es. It wa for the jury to say to what extent, if any,
the baggage of def ndant in error exceeded in quantity and
value that which was usually carried without extra compensa
tion, and to disallow any claim for such excess.
Upon examining the carefully guarded instructions given to
the jury, we are unable to s e that the court below omitted
any thing essential to a clear comprehension of the issues, or
announced any p rinciple or doctrine not in harmony with
settled law. After submitting to the j ury the disputed ques
tion as to whether the l ac . were, in fact, in the trunk of the
lefendant in error, when del ivered to the company at Al bany
for transportation to Niagara Falls, the court charged . the j ury,
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in substance, that every traveler was entitled to provide for

the exigencies of his journey in the way of baggage, was not

limited to articles which were absolutely essential, but could

carry such as were usually carried by persons traveling, for

their comfort, convenience, and gratification upon such jour-

neys; that the liability of carriers could not be maintained to

the extent of making them responsible for such unusual articles

as the exceptional fancies, habits, or idiosyncrasies of some

particular individual may prompt him to carry ; J;hat their re-

sponsibility as insurers was limited to such articles as it was

customary or reasonable for travelers of the same class, in gen-

eral, to take for such journeys as the one which was the sub-

ject of inquiry, and did not extend to those which the caprice

of a particular traveler might lead that traveler to take; that

if the company delivered to the defendant in error, aside from

the laces in question, baggage which had been carried, and

which was sufficient for her as reasonable baggage, within the

rules laid down, she was not entitled to recover; that if she

carried the laces in question for the purpose of having them
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safely kept and stored by railroad companies and hotel-keepers,

and not for the purpose of using them, as occasion might

require, for her gratification, comfort, or convenience, the com-

pany was not liable ; that if any portion of the missing articles

were reasonable and proper for her to carry, and all was not,

they should allow her the value of that portion.

Looking at the whole scope and bearing of the charge, and

interpreting what was said, as it must necessarily have been un-

derstood both by the court and jury, we do not perceive that

any error was committed to the prejudice of the company, or

of which it can complain. No error of law appearing upon the

record, this court cannot reverse the judgment because, upon

examination of the evidence, we may be of the opinion that the

jury should have returned a verdict for a less amount. If the

jury acted upon a gross mistake of facts, or were governed by

some improper influence or bias, the remedy therefor rested

with the court below, under its general power to set aside the

verdict. But that court finding that the verdict was abun-

dantly sustained by the evidence, and that there was no ground

to suppose that the jury had not performed their duty impar-

tially and justly, refused to disturb the verdict, and overruled

a motion for new trial. Whether its action, in that particular,

was erroneous or not, our power is restricted by the Constitu-

tion to the determination of the questions of law arising upon

the record. Our authority does not extend to a re-examination

of facts which have been tried by the jury under instructions
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in substance, that every traveler was entitled to provide for
th xig nci s of hi journey in the way of bag!Sage, was not
l imited to articles which were absolutely essential, but could
carry such as were usually carried by persons traveling, for
their comfort, convenience, and gratification upon such jour
neys ; that the liability of carriers could not be maintained to
the extent of making them responsible for such unusual article�
as the exceptional fancies, habits, or idiosyncrasies of some
particular individual may p rompt him to carry ; that their re
sponsibility as insurers was limited to such arti cles as it was
customary or reasonable for travelers of the same class, in genral , to take for such j ourneys as the one which was the sub
j ect of i nquiry, and did not extend to those which the caprice
of a particular traveler might lead that traveler to take ; that
i f the company del ivered to the defendant in error, aside from
the
laces in question, baggage which had been carried, and
,
which was sufficient for her as reasonable baggage, within the
ru les laid down, she was not entitled to recover ; that i f she
carried the l aces in question for the purpose of having them
safely kept and stored by railroad companies and hotel-keepers,
and not for the purpose of using them, as occasion might
require, for her gratification, comfort, or convenience, the com
pany was not liable ; that i f any portion of the m issing articles
were reasonable and proper for her to carry, and all was not,
they should allow her the value of that portion.
Looking at the whole scope and bearing of the charge, and
interpreting what was said, as it must necessarily have been un
derstood both by the court and j ury, we do not perceive that
any error was committed to the prejudice of the company, or
of which it can co m plain. No error of law appearing upon the
record, this court cannot reverse the judgment because, upon
examination of the evidence, we may be of the opinion that the
jury should have returned a verdict for a less amount. If the
j ury acted upon a gross m istake of facts, or were governed by
some improper influence or bias, the remedy therefor rested
with the court below, under its general power to set aside the
verdict. But that cou rt finding that the verdict was abun
dantly sustained by the evidence, and that there was no ground
to suppose that the j ury had not performed their duty impar
tially and justly, refused to disturb the verdict, and overruled
a motion for new trial. Whether its action, in that particular,
was rroneous or not, our power is restricted by the Constitu
tion to the determination of the questions of law arising upon
th record. Our authority does not extend to a re-examination
of fact which have been tried by the jury under i nstructions
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correctly defining the legal rights of parties. Parsons v. Bed-

ford, 3 Pet. 446; 21 How. 167; Insurance Company v. Folsom,

18 Wall. 249.

(Omitting a reference to a statute.) Judgment affirmed.
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correctly 1efining the 1 al rights of partie . Parsons v. B d
ford , 3 Pet. 446 ; 21 How. 167 ; Insurance Company v. Fol om,
18 Wal l . 249.
( Omitting a reference to a statute. ) Judgment affirmed.

164. KINSLEY V. LAKE SHORE & MICHIGAN SOUTH-

ERN RAILROAD CO.,

125 Mass. 54; 28 Am. R. 200. 1878.

Action for loss of a hand-bag and contents. Plaintiff, a pas-

senger on defendant's railroad, had purchased a ticket to ride

in the sleeping car "China" attached to the train. At Toledo

he left the car for dinner, and being informed by an employee

164.

KINSLEY V. LAKE SH ORE & MICHIGAN SOUTH
ERN RAILROAD C O.,

in the car that his baggage would be safe he left it in the car.

On his return he found the China had been taken out of the

125 Mass. 54j 28 Am. R. 200.

1878.

train and his baggage had been removed to another car, except

the hand-bag, which was missing. Defendant sought to escape

liability by showing that the China was owned and con-

trolled by, and was in the care of, the employees of the sleeping

car company, and was not under the management of the rail-

road company. The judge ruled this no defense, and ordered
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judgment for plaintiff. To this defendants excepted.

Gray, C. J. Although a railroad corporation is not respon-

sible as a common carrier for an article of personal baggage kept

by a passenger exclusively within his own control, it is liable for

the loss of such an article by the negligence of the corporation

or its agents or servants, and without fault of the passenger.

Clark V. Burns, 118 Mass. 275, 19 Am. Rep. 456; Bergheim

V. Great Eastern Railway, 3. C. P. D. 221.

In the present case, we need not consider whether the evidence

introduced at the trial would justify the inference that the de-

fendant had assumed the custody and control of the plaintiff's

bag as a common carrier ; for it was clearly sufficient to warrant

the judge, by whom the case was tried without a jury, in finding

that the bag was lost, without any fault of the plaintiff, by neg-

Action for loss of a han d-bag and contents. Plaintiff, a pas
senger on defendant 's railroad, had purchased a ticket to ride
in the sleeping car ' ' China ' ' attached to the train. At Toledo
he left the car for dinner, and being informed by an employee
in the car that his baggage would be safe he left it in the car.
On his return he found the China had been taken out of the
train and his baggage had been removed to another car, except
the hand-bag, which was missing. Defendant sought to escape
liability by showing that the China was owned and con
trolled by, and was in the care of, the employees of the sleeping
car company, and was not under the management of the rail
road company. The judge ruled this no defense, and ordered
judgment for plaintiff. To this defendants excepted.

ligence on the part of the defendant in removing or undertaking

to remove the plaintiff's baggage to another car in his absence

and without notice to him.

The plaintiff's contract of transportation was with the de-

fendant alone. The fact that the car was not owned by the

defendant, but was used on its road under a contract with other
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GRAY, C. J. Although a railroad corporation is not respon
Rible as a common carrier for an article of personal baggage kept
by a passenger exclusively within his own control, it is liable for
the loss of such an article by the negligence of the corporation
or its agents or servants, and without fault of the passenger.
Clark v. Burns, 1 18 Mass. 275, 1 9 Am. Rep. 456 ; Bergheim
v. Great Eastern Railway, 3. C . P. D. 22 1 .
I n the present case, w e need not consider whether the evidence
introduced at the trial would justi fy the inference that the de
fendant had assumed the custody and control of the p laintiff 's
bag as a common carrier ; for it was clearly sufficient to warrant
the jud()"e, by whom the ca e was tried without a jury, in findinO'
that the ba , was lost, without any fault of the plaintiff, by neg
ligence on the part of th defendant in removing or undertaking
to remove the plaintiff 's baggage to another car in his ab ence
and without notice to him.
The plaintiff 's contract of transportati on was with the de
fendant alone. The fact that the car was not owned by the
defendant, but was used on its road under a contract with other
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parties, who furnished conductors and servants to take charge

of such ears, there being no evidence that the plaintiff knew of

that contract, or had any notice that the car was not owned

^ by the defendant and under its exclusive control, could not

affect the measure of the defendant's liability to the plaintiff.

Exceptions overruled.
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parti , who furnished conductors and servants to take charge
of uch cars, there being no evi dence that the plaintiff knew of
that contract, or had any notice that the car was not owned
by the defendant and under i ts exclusive control, could not
affect the measure of the defendant 's liabil ity to the plaintiff.
Exceptions overruled.

CO. V. BOYCE,

73 III. 510; 24 Am. R. 268. 1874.

Action for value of baggage. Boyce was traveling with a

trunk and box checked by defendants as baggage. On account

of ill health he stopped over in Iowa five days, but his baggage

went on to Chicago. As it was not claimed, it was stored in
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the company's warehouse, where it burned in the great Chicago

fire, without fault on the part of the railroad. Judgment for

plaintiff.

73 Ill. 510; 24 Am. R. 268.

1874.

Scott, J. (After stating the facts.) Under instructions from

the court, the jury found a special verdict, in which they enu-

merate the several articles which they find were contained in
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the trunk, and then find their respective values. The list con-

tains several articles, the value of which was included in the

verdict, and which could not, with any degree of accuracy, be

said to constitute any part of a gentleman's traveling baggage

— such as "one sacque and muff," "two silver napkin-rings,"

and perhaps some other articles, the whole amounting, in the

aggregate, to something over $40. To this extent, the finding

of the jury, in any view of the law that can be taken, is erro-

neous.

But this is not the principal question in the case. Another

objection taken is as to the law given to the jury, and it goes to

the foundation of the action. The baggage having arrived at its

destination, and no one appearing to claim it, the company

caused it to be placed in its warehouse, or baggage-room. The

question arises as to the responsibility of the company after

its arrival, and before it was called for by the owner.

The law is well settled that the responsibility as carrier ceases

when the carrier becomes a mere warehouseman, and from

thenceforward he is bound to exercise the same care, and no

more, that ordinarily prudent men do in keeping their own

goods of similar kind and value. AVhile the relation of common
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carrier exists, the company is held responsible for baggage or

freight as an insurer, and the reason given in the books is to

prevent fraud, and the better to subserve the public interests.

But when does the liability of passenger carrier cease, and

such carrier become mere warehouseman as to the luggage of

passengers ?

The rule is as stated by text-writers, that the responsibility

continues until the owner has had reasonable time and oppor-

tunity to come and take away his baggage. If it be not called for

within such reasonable time, the company may store it in a se-

cure warehouse, and from thence its liability as a carrier ceases,

and that of warehouseman is assumed. This doctrine is so well

supported by authority that it admits of no controversy. 2 Redf .

on Railways, § 171, sub-§ 3 ; Roth v. Buffalo and State Line R. R.

Co., 34 N. Y. 548, 90 Am. D. 736; Louisville, Cincinnati and

Lexington Railroad Company v. Mahan, 8 Bush, 184; Ouimit

V. Henshaw et al., 35 Vt. 605, 84 Am. D. 646.

The difficulty is not in the rule as stated, but in the determi-

nation of what is a reasonable time and opportunity for a pas-
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senger to claim and take away his luggage. The impossibility

of stating any absolute rule on this subject has given rise to

the apparent conflict in many of the adjudged cases. It has

been said, and we think with great force, that what constitutes

such reasonable time and opportunity is a mixed question of

law and fact, depending very much upon the peculiar facts of

each individual case; but when the facts are undisputed it is

purely a question o^ law, and the court should decide it. Louis-

ville, Cincinnati and Lexington Railroad Co. v. Mahan; Roth

V. Buffalo and State Line Railroad, supra.

In the case we are considering, the court, at the instance of

appellee, instructed the jury ''that a reasonable time allowed

the plaintiff to claim his baggage means such time as is reason-

able considering the state of his health, and his ability to pro-

ceed to his destination, or to make demand, and the other cir-

cumstances in the case proven."

This charge does not state the law correctly, as applicable to

the facts of this case. Commonly the passenger and his luggage

are carried on the same train, and it is delivered to him on the

platform on his arrival. But if, for any reason, not the fault

of the company, the passenger does not choose to claim it, the

carrier may rightfully store it in a secure warehouse. This is

not for the benefit of the carrier, but for the convenience of the

traveler. It was never intended that passenger carriers should

become warehousemen of the traveler's personal luggage. The

common custom is to deliver it immediately upon its arrival at
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carrier exists, th company is held r sponsible for baggage or
fr i ht as an in ur r an l th r ason iv n in th books is to
pr vent fraud, and the b tter to sub erve the publ ic interests.
But wh n do s the liabil ity of pas enger carri r c a e, and
such carrier become mere warehouseman as to the luggage of
pa sengers .
The rule is as stated by text-writers, that the responsibility
continu s until the owner has had reasonable time and oppor
tunity to come and take away his baggage. If it be not called for
within such reasonable time, the company may store it in a se
cure war house, and from th nee its l iabil ity as a carrier ceases,
and that of warehous man is assumed. This doctrine i so wel l
supported by authority that it admits of no controversy. 2 Red f.
on Railways, § 171, sub-§ 3 ; Roth v. Buffalo and State Line R. R.
o., 34 N. Y. 548, 90 Am. D. 736 ; Louisville, Cincinnati and
Lexington Railroad Company v. :Mahan, 8 Bush, 184 ; Ouimit
v. Henshaw et al., 35 Vt. 605, 84 Am. D. 646.
The lifficulty is not in the rule as stated, but in the determi
nation of what is a reasonable time and opportunity for a p as
s nger to claim and take away his luggage. The impossibility
of stating any absolute rule on this subject has given rise to
the apparent conflict in many of the adjudged cases. It has
been said, and we think with great force, that what con titutes
uch reasonable time and opportunity is a mixed que tion of
law and fact, depending very much upon the peculiar facts of
each individual case ; but when the facts are undisputed it is
purely a question o� law, and the court should decide it. Louis
ville, Cincinnati and Lexington Railroad Co. v. Mahan ; Roth
v. Buffalo and State Line Railroad, siipra.
In the case we are considering, the court, at the instance of
appellee, instructed the jury ' ' that a reasonable time allowed
the plaintiff to claim his baggage means such time as is reason
able considering the state of his health, and his ability to pro
ceed to his destination, or to make demand, and the other cir
cumstances in the case proven. ' '
This charge does not state the law corr ctly, as applicable to
the facts of this case. Commonly the pass nger and hi lug ·age
are carried on the same train, and it i s del ivered to him on the
platform on his arrival . But i f, for any reason, not the faul t
of the company, the passen e r does not choose t o claim it, the
arrier may rightfully stor it in a secure warehouse. This is
not for the benefit of the carrier, but for the convenience of the
traveler. It was never intended that passenger carriers should
become war housemen of th traveler 's personal l uggage. The
common custom is to deliver it immediately upon its arrival at
�
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its destination, on the platform. It would be extending the

liability of such carriers bej^ond anything required by public

exigency, or the necessities of public interests, to hold them re-

sponsible as common carriers after the lapse of reasonable time,

or after the traveler has had a reasonable opportunity to claim

and take away his personal baggage, and unless the carrier itself

is at fault, it seems to us the passenger ought not to be permitted

to extend the strict and rigid liability incident to common car-

riers, for any purposes of his own convenience, nor by reason of

any inevitable accident to himself. The carrier never contracted

to carry him as a passenger with a view to such extended liability

for his baggage.

It is sought to justify the giving of the instruction upon the

facts testified to by appellee, that his journey was delayed on

account of sickness. The company, it is contended, consented

to the delay by giving him a "lay-over ticket." It was under

no legal liability to give him such a ticket, and it was done for

the humane purpose of accommodating the passenger. He was

physically unable to prosecute his journey. This was certainly
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no fault of the company, and if the carrier was willing to oblige

him in his extremity, its responsibility ought not, for that rea-

son, to be enlarged. Had his sickness continued for any con-

siderable period, it seems unreasonable that the company, during

all the time it should be compelled, in consequence thereof, to

keep his luggage in its warehouse, should be held to the strict

and rigid liability of a common carrier. We think the objection

to this evidence offered by appellee ought to have been sus-

tained; its production could only mislead the jury; it did not

tend to show it was through any neglect or default of the com-

pany that it was compelled to place appellee's luggage in its

warehouse; and if it proves anything, it is that the company

gave him the "lay-over ticket" on the implied condition the

passenger would consent that the carrier might place his bag-

gage, on its arrival, in its warehouse, using ordinary care for

its preservation. This fact would relieve the company from

all responsibility as a common carrier. Had the passenger been

at Chicago, and for his personal convenience had his baggage

placed in the company's warehouse, this fact would relieve the

carrier from all responsibility except for gross carelessness as

a gratuitous bailee. Minor v. Chicago and Northwestern Rv.

Co., 19 Wis. 40, 88 Am. D. 670.

The case of Roth v. The Buffalo and State Line Railroad Co.,

supra, cited by counsel for appellee, as supporting his view of

the law, is not in conflict with the views here expressed, so far

as the decision itself is concerned. The judge who delivered the
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its d tination on the platform. It would be extending the
liability of such carri rs beyond anything required by public
exigency, or the necessities of publ ic interests, to hold them re
sponsible as common carriers after the lapse of reasonable time,
or after the traveler ha had a reasonable opportunity to claim
and take away his personal baggage, and unless the carrier itself
is at fault, i t seems to us the passenger ought not to be permitted
to extend the strict and rigid liability incident to common car
riers, for any purposes of his own convenience, nor by reason of
any inevitable accident to himself. The carrier never contracted
to carry him as a passenger with a view to such extended liability
for his baggage.
It is sought to j ustify the giving of the instruction upon the
facts testified to by appellee, that his journey was delayed on
account of sickness. 'l1he company, it is contended, consented
to the delay by giving him a " lay-ov r ticket. " It w as under
no legal liability to give him such a ticket, and it was done for
the humane purpose of accommodating the pa senger. He was
physically unable to p rosecute his j�urney. This was certainly
no fault of the company, and i f the carrier was willing to oblige
him in his extremity, its responsibility ought not, for that rea
son, to be enlarged. Had his sickness continued for any con
siderable period, it seems unreasonable that the company, during
all the time it should be compelled, in consequence thereof, to
keep his luggage in its warehouse, should be held to the strict
and rigid l iability of a common carrier. We think the objection
to this evidence offered by appellee ought to have been sus
tained ; its production could only mislead the jury ; it did not
tend to show it was through any neglect or default of the com
pany that it was compelled to place appellee 's luggage in its
warehouse ; and if it proves anything, it is that the company
gave him the " lay-over ticket " on the implied condition the
passenger would consent that the carrier might place his bag
gage, on its arrival, in its warehouse, using ordinary care for
its preservation. This fact would relieve the company from
all responsibility as a common carrier. Had the passenger been
at Chicago, and for his personal convenience had his baggage
placed i n the company 's warehouse, this fact woul d rel ieve the
carrier from all responsibility except for gross carele ness as
a gratuitous bailee.
iinor v. Chicago and Northwestern Ry.
Co., 19 Wis. 40, 88 Am. D. 670.
The case of Roth v. The Buffalo
and State Line Railroad Co.,
.
siipra , cited by counsel for appellee, as supporting his view of
the law, is not in conflict with the views here expressed, so far
as the decision itsel f is concerned.
The judge who delivered the
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opinion of the court stated some hypotheticnl cases which might

arise in the future, to which the principles of that decision

should not apply. It was simply a passing remark, not the de-

liberate opinion of the court, and for that reason we are not

inclined to give it the weight of an authoritative decision.

We are satisfied the verdict in this case is contrary to the law

and the evidence, and the judgment will accordingly be reversed.
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