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PLUNKETT V. DETROIT ELECTRIC RAILWAY

COMPANY.

PLUNKETT V. DETROIT ELECTRIC RAILWAY
COMPANY.

Supreme Court of Michigan. 1905,

Supreme Court of Michigan.

140 Michigan, 299.

Montgomery, J. Plaintiff, a city fireman, was pipeman

1905.

on a hose truck, which was proceeding west on High street

140

at 7 :45 p. m., February 2, 1900, when it was struck at Hast-

Michigan, .299.

ings street by a north-bound Hastings street car belonging

to defendant. Plaintiff was thrown and injured. Plain-

tiff brought this action to recover for the injuries sus-

tained, and on the trial, under a charge submitting the ques-

tion of defendant's negligence, and that of the contributory

negligence of the plaintiff, to the jury, a verdict was ren-

dered in favor of the plaintiff for $2,500. Defendant there-

upon entered a motion for judgment in its favor non ob-

stante veredicto, for the reasons :

^' First. For that under the evidence given in said cause
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a verdict should have been directed by the court in favor of

the defendant at the conclusion of the trial thereof.

'^Second. For that this court charged said jury, in sub-

stance and effect, that the said plaintiff by and through the

persons with whom he was riding, was guilty of contrib-

utory negligence."

This motion was granted, and judgment non obstante ver-

edicto was entered for defendant. Plaintiff brings error.

The defendant and the court below mistook the practice

at the common law, judgment non obstante veredicto could

be entered only when the plea confessed the cause of action

and set up matters in avoidance which were insufficient, al-

though found true, to constitute a defense or bar to the ac-

tion. The rule was later relaxed, and made to apply in

favor of the defendant, so that it is now generally held that

the defendant is entitled to a judgment non obstante vere-

577

T. P.— 37

MoNTGOMERY, J. Plaintiff, a city fireman, wa pipeman
on a hose truck, which was proceeding we t on High street
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a verdict should have been directed by the court in favor of
the defendant at the conclusion of the trial thereof.
"Second. For that this court charged aid :ury, in ubstance and effect, that the said plaintiff by and through the
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This motion was granted and judgment non obstante veredicto was entered for defendant. Plaintiff bring error.
The defendant and the court below mi took the practice
at the common law, judgment non obstante eredicto could
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dicto when the plaintiff's pleadings are not sufficient to sup-

port a judgment in his favor. 11 Enc. PL & Prac. 912 et

seq. So, too, if there be both a general and special verdict,

and the latter be inconsistent with the former, judgment

may, in some cases, be based upon the special verdict, disre-

garding the general verdict. But we know of no case in

which it is proper practice to enter a judgment non obstante

veredicto, unless it appears on the record that the verdict of

the jury cannot be supported as matter of law. In all

other cases the proper practice is to move for a new trial,

or review the case on writ of error and exceptions. There

must be either a general or special verdict to support a

judgment, or the pleadings must authorize its entry. This

question is ruled by Central Sav. Bank v. O'Connor, 132

Mich 578. See also, Schmid v. Village of Frankfort, 134

Mich. 619, and County of Montmorency v. Putnam, 135

Mich. 111. Counsel for appellant has presented the case

upon the assumption that the circuit court had power to
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consider the question which he assumed to passed upon, and

has pointed out that the court mistook the rule as to im-

puted negligence, and that his holding is at variance with

the ruling of this court in McKernan v. Railway Co., 138

Mich. 519.

Defendant's counsel 'Contend that there are other reasons

why the verdict should have been for the defendant. We

must decline to enter upon a consideration of these ques-

tions.

The judgment is reversed, and the case will be remanded,

that the plaintiff may move for judgment on the verdict.

Plaintiff will recover costs.

Moore, C. J., and Grant, Blair, and Ostrandeb, JJ., con-

curred.

FLOYD V. COLOEADO FUEL & IRON COMPANY.

Court of Appeals of Colorado. 1897,

10 Colorado Appeals, 54.

BissELL, J., delivered the opinion of the court.

Goorge Floyd was employed in the converting mill of the

Colorado Fuel & Iron Company, and was a foreman in
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dicta when the plaintiff's pleadings are not sufficient to support a judgment in his favor. 11 Enc. Pl. & Prac. 912 et
eq. So, too, if there be both a g neral and special verdict,
and the latter be inconsistent with the former, judgment
may, in ome cases, be based upon the special verdict, disregarding the general verdict. But we know of no case in
which it is proper pradice to enter a judgment non obstante
1 ereclicto, unless it appears on the record that the verdict of
the jury cannot be supported as matter of law.
In all
other cases the proper practice is to move for a new trial,
or review the case on writ of error and exceptions. There
mu t be either a general or special verdict to support a
judgment, or the pleadings must authorize its entry. This
que. tion is ruled by Central Sav. Bank v . O'Connor, 132
See also, Sch11iid v . Village of Frankfort, 134
Mi h 578.
Mi1ch. 619, and CoiJ;nty of JYlon tmorency v. Putnam, 135
Counsel for appellant has presented the case
Mich. 111.
upon the assumption that the circuit court had power to
ron ider the question which he assumed to passed upon, and
has pointed out that the court mistook the rule as to imputed negligence, and that his holding is at variance with
the ruling of this court in M cK ernan v. Railway Co., 138
Mich. 519.
Defendant's counsel 1contend that there are other reason.
why the verdict should have been for the defendant. We
mu t decline to enter upon a consideration of these que tions.
The judgment is reversed, and the case will be remanded
that the plaintiff may move for judo·ment on the verdict.
Plaintiff will recover costs.
MooRE, C. J., and GRANT, BLAIR, and OSTRANDER, JJ., concurred.

FLOYD V.

OLORADO FUEL & IRON COMP ANY.

Court of Appeals of Colorado .

1897.

10 Colorado Appeals, 54.

Br. SELL, .J., a liver d tb 0 inion of the court.
G0 rg 1 }oy wa mploy d ju th onverting mill of the
C 1 rado Fu 1 & Iron ompany, and was a foreman in
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charge of one of its cupolas. He had under him three men.

Their duties were to attend to the cupolas, withdraw^ the

molten iron and distribute and care for the slag or refuse

which rose to the surface of the iron after it was melted.

This slag or refuse was drawn off through what is termed a

cinder notch or tap hole in the cupola and through a runner.

These runners are half circular troughs of iron, about eight

feet long and weigh in the neighborhood of seven or eight

hundred pounds. They are fastened on to the cupola by a

collar. The runners last for a considerable time unless the

molten iron rises too high and flows into them. This will eat

them out and necessitate their rej)lacement. This was the

condition of one of the runners in charge of Floyd in June,

1893. It was observed by Crow, the superintendent of the

con\"erting mill. Douglass was a machinist in charge of

repairs and was sent by Crow to put in a new runner.

When he came up with some helpers, he called on Floyd and

his men to assist him in the work. While doing it Floyd
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was injured. The runner slipped, fell on his foot, mashed

it, and he was disabled for a long time to do his usual work

or any other wiiich compelled him to be on his feet. There

is very considerable dispute between Floyd and Crow re-

specting the terms of the order and the obligations and du-

ties of the parties, but according to the view which we take

of the present record and of the judgment which was en-

tered, we are not concerned with these details or with the

discrepancies in the testimony of the witnesses. Floyd

brought this suit against the company to recover damages.

The -case went to trial and resulted in a verdict in his favor

for $1,250. The defendant company moved for a nonsuit

at the conclusion of the plaintiff's case, and a direction to

the jury to find a verdict for the defendant when the testi-

mony was closed. Both motions were denied. After-

wards the company filed a motion for a new trial and a mo-

tion for judgment noii nhsfanfe veredicto. This term is

used because it was so denominated by the mover, and in

terms was an application for judgment dismissing the ac-

tion notwithstanding the verdict of the jury, although the

grounds of it remove it entirely from that class of motions.

It was wholly based on considerations foreign to such ap-

plications, and its eight several grounds as specifically

stated, were rested on parts and portions of the testimony,
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and on it as a whole the defendant attempted to maintain

the right to a judgment in its favor notwithstanding the ver-

dict because from the evidence sundry and divers facts ap-

peared which would bar a recovery. It was granted and

the court entered judgment for the defendant. This judg-

ment and order of the court is the only error assigned and

therefore the only one which will be considered.

In support of the assignment, the plaintiff insists that a

judgment non obstante veredicto may not be entered on the

motion of the defendant. Many cases are cited to this

proposition and thej^ uniformly support it. It is urged to

the contrary that the rules, proceedings, and practice which

prevailed at the common law are inapplicable under the

code, which can alone be looked to, to ascertain whether the

defendant may make such a motion and obtain relief which

was formerly granted in like cases, wherein application was

made by one entitled to present it. We do not regard the

question as an open one. We discover in a case which was
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not called to our attention that this question has been set at

rest by an authoritative decision of the supreme court ren-

dered since the code went into effect, and the practice is set-

tled by that case. Quimhy v. Boyd et al., 8 Colo. 194.

Therein the court holds that this motion may not be

made by the defendant, nor can he obtain relief of an ana-

logous character otherwise than by one in arrest of judg-

ment. Since this is true, it must be conceded that the re-

sult sought could not be secured by this procedure. The

liberality which pervades the code practice, and the pur-

pose and intent of the legislature to require the courts to

disregard errors of an unsubstantial character and to af-

firm judgments which do not affect the substantial rights

of the parties, compel us to consider another question

which may be regarded as collateral to the first. This is

whether the motion can be considered as one in arrest of

judgment. But this reaches only those defects which are

apparent on the face of the record and which are not cured

by a verdict or saveid by a failure to demur, and which

do not require the consideration of matters not apparent

in ilie record proper, nor dependent on testimony for their

solution. We have been able to find no exceptions to this

rule. 1 Black on Judgments, Sec. 98; Commonivenlth v.

Watts, 4 Leigh, G72; Banner v. Sayne, 78 Ga. 467; Brown
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V. Lee, 21 Ga. 159; Balliett v. Humphreys, 78 Ind. 389;

Sedgivick v. Daivkins, 18 Fla. 335; Hardesty v. Price, 3

Colo. 556.

The evidence is no part of the record for the purposes

of such a motion. For this reason no argument to sup-

port it can be predicated on the theory that the evidence is

insuffi'cient to warrant the recovery. Bond et al. v. Dus-

tin, 112 U. S. 604.

The motion does not attack the sufficiency of the com-

plaint as a statement of a cause of action nor is there any

other defect in the record pointed out or adverted to in

the argument by which the judgment of the court below

can be sustained, or which could in any event be deemed

sufficient to support a motion in arrest of judgment. Since

the motion is neither one non obstante veredicto nor in

arrest, and can be supported on neither hypothesis, there

is no way known to the practice by which the defects or de-

ficiencies in the case made by the proof can be reached,
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except by a motion for a new trial. The code distinctly

provides that wherever the evidence is insufficient to sup-

port the verdict, the court shall have full power to set it

aside and grant a new trial. It is an easy and a swift

remedy, available to the parties and within the power of

the court. That which was made and the judgment which

was entered does not accord with the practice which must

prevail in such cases. Under our system this was an ac-

tion for the recovery of damages, and as such, was triable

only by jury. If the court refuses to nonsuit the plaintiff

or to direct a verdict for the defendant, the case must go

to the jury and the issues be determined by them. If

their conclusions are unsatisfactory, or the court deems

them unsupported by the e^^dence, it has full power to set

the verdict aside, but only one course can be pursued. The

issues must be resubmitted to another jury. It is the

right of the plaintiff as well as of the defendant to have

questions of fact settled in the mode provided by law. We

know of no way save by the consent of parties whereby a

suit to recover damages can bo otherwise tried.

The court erred in entering the judgment, and it will

therefore be reversed.

Reversed.
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The ourt err d in entering the judgment and it will
therefore be reversed.
Reversed.

582

[ Cbup. 15

TRIAL PRACTICE

582 Trial Peagtice [Chap. 15

CRUIKSHANK V. ST. PAUL FIRE & MARINE

INSURANCE COMPANY.

Supreme Court of Minnesota. 1899,

75 Minnesota, 266.

CRUIKSHANK V. ST. PAUL FIRE & MARINE
INSURANCE COMP ANY.

Mitchell, J.

This was an action to recover upon a ''hail insurance

Supreme Court of Minnesota.

1899.

policy," one provision of which was that,

75 Minnesota, 266.

''In case of loss by hail to the crops insured, the assured

shall mail a written notice to the company at its office in

the city of St. Paul, Minn., within forty-eight hours after

the time of such loss, stating the day and hour of the

storm, also the probable damage to each part of the crops

insured."

So far as material for the purposes of this appeal, the

defense was that the insured had not given notice of loss

in accordance with this provision of the policy.

The policy contained a warranty that the insured was

the owner of all the land upon which the crops covered by
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the policy were growing, but a breach of this warranty, if

any, was a matter of defense, and no such defense was

pleaded.

When the evidence closed the defendant moved the

court to direct a verdict in its favor, but the court denied

the motion and submitted the case to the jury, which found

a verdict in favor of the plaintiff. Thereupon the defend-

ant made a motion, not in the alternative for judgment not-

withstanding the verdict, or, in case that should be denied,

for a new trial, but merely for judgment notwithstanding

the verdict. The court denied the motion, and from the

judgment entered upon the verdict the defendant appealed.

Originally at common law, judgment notwithstanding

the verdict could only be granted in favor of the plaintiff,

the remedy in favor of the defendant being to have the

judgment arrested; but either by statute or by judicial re-

laxation of this rule, judgment notwithstanding the ver-

dict became quite generally allowable in favor of either

party. But in either case the motion was based on the

record alone, and the granting or denying it depended

MITCHELL,

J.

This was an action to re.cover upon a ''hail insurance
policy," one provision of which was that,
''In case of loss by hail to the crops insured, th(~ assured
shall mail a written notice to the company at its office in
the city of St. Paul, Minn., within forty-eight hours after
the time of such loss, stating the day and hour of the
storm, also the probable damage to each part of the crops
insured.''
So far as material for the purposes of this appeal, the
defense was that the insured had not given notice of loss
in accordance with this provision of the policy.
The policy contained a warranty that the insured was
the owner of all the land upon which the crops covered by
the policy were growing, but a br ach of this warranty, if
any, was a matter of defense, and no such defense was
pleaded.
When the evidence closed the defendant moved the
court to direct a verdict in its favor, but the court denied
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upon tile pleadings. The rendition of judgment notwith-

stading the verdict was discretionary with the court. It

would only be granted when it was clear that the cause of

action, or the defense, put upon the record did not, in point

of substance, constitute a legal cause of action or defense.

It was never granted on account of any techincal defect

in the pleadings, but in such case the court would order a

repleader.

By enacting laws 1895, c. 320,^ the legislature was not

creating a new remedy, but merely extended, as has been

done in many other states, the common law remedy to

cases where, upon the evidence, either party was clearly

entitled to judgment. In thus extending the remedy it

must be presumed that the legislature intended it to be gov-

erned by the same rules which applied when it was

granted upon the record alone ; that is, that it should not be

granted unless it clearly appeared from the whole evi-

dence that the cause of action, or defense, sought to be es-
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tablished could not, in point of substance, constitute a legal

cause of action or a legal defense.

The court has acted on this construction of the statute

and refused to order judgment even where there was a

total absence of evidence on some material point, but where

it appeared probable that the party had a good cause of

action or defense, and that the defect in the evidence could

be supplied on another trial. This is just such a case.

From the record it appears probable that the plaintiff

has a good cause of action and that the defects, if any, in

the evidence, are largely technical and could be supplied

on another trial. The alleged defects in the evidence

suggested are of the following character: that the letter

from plaintiff's father to Kenaston was not formally in-

troduced in evidence, that there was no evidence that the

1 The statute is as follows: "In all cases where at the close of the testimony

in the case tried a motion is made by either party to the suit requesting the

trial court to direct a verdict in favor of the party making such motion, which

motion \yas denied, the trial court on motion made that judgment be en-

tered notwithstanding the verdict, or on motion for a new trial, shall order

judgment to be entered in favor of the party who was entitled to have

a verdict directed in his or its favor; and the supreme court of the state on

appeal from an order granting or denying a motion for a new trial in the

action in which such motion was made may order and direct judgment to be

entered in favor of the party who was entitled to have such verdict directed

in his or its favor whenever it shall appear from the testimony that the

party was entitled to have such motion granted."
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n on the pleadings. The rendition of judgment notwithtading the verdict was discretionary with the ourt. It
would only be granted when it was clear that th cause of
action, or the defense, put upon the record did not, in point
of substance, constitute a legal cause of action or defense.
It was never granted on account of any tecbin al defect
in the pleadings, but in such case the court would order a
repleader.
By enacting laws 1895, c. 320, 1 the legi lature was not
creating a new remedy, but merely extended, as has been
done in many other state the common law remedy to
cases where, upon the evidence, either party wa clearly
In thus extending the remed it
entitled to judgment.
must be presumed that the legislature intended it to be governed by the ame rules which applied when it was
granted upon the record alone; that is, that it should not be
granted unless it clearly appeared from the whole evidence that the cau e of action, or defen e, sought to be established ould not, in point of substance, constitute a legal
rause of action or a legal defen e.
The court has acted on this construction of the statute
and refu ed to order judgment even where there was a
total ab ence of evidence on ome material point but where
it appeared probable that the party had a good cause of
a tion or def n e and that the defect in the evidence could
be u1 plied on another trial. This is ju t uch a ca e.
From the record it appear probable that the plaintiff
has a good cause of action and that the defect if any in
tbe e idence, are largel. te hnical and could be supplied
on another trial.
The alleged defects in the evidence
ugge ted are of the following character: that the letter
from plaintiff's father to I{enaston was not formally introduced in evidence, that there was no evid nee that the
1 The tatute i as follows: "In an case where at the clo e of the te timony
in the ca e tried a motion is made by eitb r party to the suit reque tina the
trial court to direct a verdict in favor of the party makin such motion which
motion wa denied the trial court on motion made that judgment be entered notwith tan<ling the verdict, or on motion for a new trial, hall order
jud ment to e entered in favor of the party who was entitl d to have
a verdict dire t d in his or its favor; and the nprem court of the tate on
appeal from an order granting or den~·ing a motion for a new trial in the
action in which uch motion wa mad ma.v orc1er and direct judgment to be
entered in favor of the party who was ntitl d to ha e uch verdict directed
in hi or its favor whene er it hall app ar from the testimony that the
party was entitled to have such motion granted.''
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letter from Kenaston to the defendant was never mailed,

and that there was no evidence that the person who came

to adjust the loss was McClure, or that M.cClure was at

that time defendant's adjuster. The statute permits a

party to make his motion in the alternative. Defendant

has elected not to do so, but to stand exclusively on its

right to judgment in its favor notwithstanding the verdict

against it. Not being entitled to this relief, it is not en-

titled, at least as a matter of right, to a new trial on the

ground of the insufficiency of the evidence. Indeed, coun-

sel for the defendant conceded this upon the argument.
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Judgment affirmed.
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letter from Kenaston to the defendant was never mailed,
and that there was no evidence that the person who came
to adjust the loss was McClure, or that M cClure was at
that time defendant's adjuster.
The statute permits a
party to make his motion in the alternative.
Defendant
has elected not to do so, but to stand exclusively on its
right to judgment in its favor notwithstanding the verdict
against it.
Not being entitled to this relief, it is not entitled, at least as a matter of right, to a new trial on the
ground of the insufficiency of the evidence. Indeed, counel for the defendant conceded this upon the argument.
Judgment affirmed.
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