CHAPTER XV
MAY A PARTY BE REQUIRED TO DISCLOSE
EVIDENCE OF HIS OWN CASE?
DISCLOSURE OF WHAT PARTY WILL TEsTIFY To IN SuPPORT
OF HIS CASE
The lawyer who is examining a party for discovery
before trial may interrogate upon all of the issues of
the case in some thirteen jurisdictions. Disclosure of
everything relevant to the controversy may be required.
The examination may assume the same latitude as an
examination of the party at the trial. In none of the
jurisdictions in which deposition procedure is used for
purposes of discovery before trial is the scope of the
examination restricted to narrower limits than would
obtain upon examination �t the trial.l As a matter of
practice the scope is even broader than at the trial. At
tempts have been made to restrict the examination, but
they have been unsuccessful. The epithet "fishing ex
cursion for the adverse party's evidence " has been em
ployed against the taking of depositions for discovery
in every state where it :Pas been attempted, first for the
purpose of preventing the examination entirely, and fail
ing of this, for the purpose of restricting its scope. Judi
cial opinion, however, has been opposed to restriction.
The late William Howard Taft expressed the Ohio view
when he said : " There is no objection that I know why
each party should not know the other 's case. ' ' 8 Com
-

1 Such states are Indiana, Kentucky, Missouri, Nebraska, New Ramp·
shire, Ohio and Texas.
,
8 Shaw v. Ohio Edison Co. (1887) 9 0. Dec. Rep. 809, 812. See also
Re Berger (1919) 13 0. App. 205, 101 0. S. 5121 130 N. W. 935, The
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missioner Clay of the Kentucky Court of Appeals, in the
classic case setting forth the Kentucky discovery prac
tice, said : " It is earnestly insisted that the right given
by subsection 8 of section 606 ( allowing cross-examina
tion of adverse party by deposition) , if interpreted
according to the contention of appellant, is liable to
great abuse ; that it will enable the party to find out his
opponent 's evidence. in advance of trial. As, however,
the right is given to each party, they will be upon terms
of equality ; and, as it is to be presumed that neither
will offer any evidence other than the exact facts and
truth of the case, we do not see how either could be preju
diced. ' ' 8 The New Hampshire Supreme Court has said :
" We think it cannot admit of a serious doubt that the
deposition of either party may be taken as to all the
matters in issue between them, except disclosing the .1
names of witnesses and the manner of proving his case.'
So far as the plaintiff is concerned it would hardly occur
to any that the defendant could not take his deposition
to all the material matters on which the suit is founded.
To hold otherwise would render this provision nearly
nugatory. • • • We see no reason to doubt that in
taking the deposition of a party he may be required to
answer all questions relating to the issue on either side,
much as if he were on the stand. ' ' 6 The actual practice
in Missouri, Nebraska, Texas and Indiana, as described
by lawyers in those states, permits the examination by
deposition before trial to be at least as broad as an ex
amination at the trial, and frequently, much broader.
Ohio statutory provision that the examination may assume the form of
a cross,examination has been instrumental in fostering this liberal Ohio
rule as to the scope of the examination.
8 Western Union Tel. Co. v. Williams. (1908) 129 Ky. 515, 112 S. W.
651, 653.
4 This limitation is imposed by the statutes. N. H. Public Laws
(1926) eh. 336, see. 25.
5 Eaton v. Farmer (1865) 46 N. H. 200, 201. See also LaCoss v.
Lebanon (1917) 78 N. H; 413, 101
. A� 364; Penniman v. Jones (1879)
59 N. H. 119.
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The Wisconsin Supreme Court has taken the position
that examination for discovery may assume the form
of, and be as broad as, cross-examination at the trial, and
that everything relevant to the controversy should be
disclosed.6 In the case in which this policy was first set
forth the trial court had made an order stating ' ' that
the . proposed examination be, and the same is hereby,
limited to such subjects as may be material to the de
fendant 's case, but the same shall not extend to any
examination into the facts essential to support .the plain
tiff 's case. " 7 The Supreme Court set aside the order
and held that it was improper thus to limit the examina
tion.• The Ontario discovery procedure is similar to
that of Wisconsin. There is a similar liberality as to
the scope of the inquiry, permitting questions to be asked
regarding any or all of the issues of the case.9

Limitations were imposed upon the scope of written
interrogatories for discovery under the earlier Massa
chusetts practice, but more recently such limitations have
been discarded.

Today interrogation may be upon all

of the issues of the case.

This change in rules is the

result of statutes which were enacted for the specific
purpose of liberalizing the practice.

The early decisions

held that discovery from a party was limited " to mat
ters in aid of a case to be established against the party
interrogated. ' ' 10 Iri applying the rule the court said :
"It is difficult to imagine a question relative to material

facts in support of a case against a party the answer to
which would not necessarily involve a disclosure of the

mode of the proof. ' '

It was held that a party need not

6 Kelly v. Railroad Co. (1884) 60 Wis. 480, 19 N. W. 521; Horlick's
Malted Milk Co. v. A. Spiegel Co. (1913) 155 Wis. 201, 144 N. W. 272.
'7 Kelly v. Railroad Co. (1884) 60 Wis. 480, 19 N. W. 521. The briefs in
the ease show clearly that such was the main issue before the court.
Wis. Cases and Briefs, vol. 18!!.
S id.

9 Graham

10 'W'illl'on

v.

Temperance Co. (1895) 16 P. B. 536.

v; Webb'er (18"54)

2 Gray 55'8.
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party was permitted to refuse to answer such a question
as " What caused the collision T " on the ground that it
would disclose his own case.18 Th'e view was maintained
that the word " case " meant " case set up in his own
pleadings. ' '

In

1910, however, the Massachusetts Su

preme Court indicated a more liberal view when it said :
" But this does not mean that he could file interrogatories
only as to matters upon which he had the burden of
proof, or that a defendant whose answer was merely a
general denial could not require the plaintiff to answer
any interrogatories. ' ' 18 Again in 1912 the court held
that interrogatories could approxilnate in scope an ex
amination at the trial.u

But the court was not certain

whether " interrogation as to specific facts in contradic

tion of a definite claim set up by the adverse party "

would be permitted.16

Shortly thereafter it was held

that a plaintiff could not be questioned for a detailed
account of an accident. 16 The statute of 1913 provided
the final and decided liberalization of discovery in Massa- ,
chusetts,.

It provided that a party might interrogate an

adverse party for the discovery of all facts and docu
ments admissible at the trial, the only limitations being
that he could not discover the names of witnesses or title

papers not material to issues in the action.17
ute has been given a liberal construction.

This stat
Recently it

has been construed to ' ' enable a party to interrogate
his adversary to the same extent as would be permissible
11 Id.
18 Robbins v. Brocton St. Ry. Co. (1901) 180 Mass. 51, 61 N. E. 265.
18 Grabenstein v. Stone & Webster Eng. Corp. (1910) 205 Mass. 431,

439, 91 N. E. 411.
14 Looney v. Saltonstall (1912) 212 Mass. 69, 98 N. E. 698.
15 Id.
16 Wakeley v. Boston Elevated Railway (1914) 217 Mass. 488, 105
N. E. 436. This ease did not involve the statutes of 1913.
17 Mass. Laws of 1913, ch. 815, preserved in Mass. Gen. Laws (1921)
ch. 231, sec. 63, and in amendment of 1922, Acts 1922, ch. 314.
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if he were called as a witness at the trial. ' ' 18 Quebec,
Iowa, Louisiana and Alabama also allow written inter
rogatories to cover all of the issues of the case.19
Field investigations were made by the author in the
following jurisdictions which do not restrict an examina
tion before trial more narrowly than an examination at
the· trial : Wisconsin, Massachusetts, Ohio, Ontario,
Quebec, Indiana, Kentucky, Texas, Missouri, New Hamp
shire and Nebraska. Practically every lawyer and judge
who was interviewed in these states was asked whether
a party who is allowed to find out in advance of trial
what his adversary and his adversary 's witnesses will
testify to, is not encouraged to manufacture evidence to
meet that disclosed. The uniform answer was that this
had not been the experience but that on the contrary
a chief use of the procedure was to curb perjured testi
mony and to eliminate false claims. A few terse ex
pressions of opinion representative of those given gen
erally are as follows : ( 1 ) " It does not foster perjury
for this reason. If each party can first of all pin his oppo
nent down to a definite and detailed position in regard to
the facts in controversy, there is little reason to fear
that the party thus pinned down will concoct evidence
in any fashion. He is already bound. The mutuality of
discovery is a saving feature. " ( 2) " The procedure is
very helpful in keeping in line that class of witnesses
who have not much regard for the sanctity of an oath. ' '
(3) " Instead of finding that a ruthless discovery will
foster perjury, as some lawyers supposed at first, our
experience has been that it is the greatest preventive of
perjury. " (4) " We find that our opponents do not coach
18 Cutler v. Cooper (1920) 234 Mass. 307, 125 N. E. 634; Warren v.
Decoste (1929) 269 Mass. 415, 169 N. E. 505. See also Goldman v.
Ashkins (1929) 266 Mass. 374, 165 N. E. 515.
IS Grigg 's Quebec Code of Civil Procedure (1930) sec. 287 ; Code of
Iowa (1927) sec. 11185; McGhee v. Brown (1848) 3 La. Ann. Rep. 272 ;
Sloss-Sheffield Steel Co. v. Maryland Casualty Co. (1910) 167 Ala. 557,
52 So. 751.
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their witnesses in preparation for a discovery examina
tion like they do for the trial. The.Y are so busy that they
think little of preparation until the necel!lsities of trial
arise. Consequently we get the witness before he has
been coached to any extent. The very spontaneity of the
testimony is an evident guaranty of its truthfulness. ' '
( 5 ) " Inasmuch as it is often more than a year before
trial is reached it means a good deal just to be able to
obtain a witness 's story while his memory is fresh. "
( 6 ) ' ' Our chief use of the procedure is to eliminate the
most elaborate form of perjury-the fake claim. "
(7) " It has proved to be a weapon of the utmost value
to our bar in ascertaining the truth where the claim of
the person whose deposition is being taken is believed
to be a fictitious one. Many lawyers refer to it as a fish
ing expedition and there are a good many cases where
it is abused as such, but where a party is likely to shift
his story after learning the · theory of the case of his
opponent, it is a most satisfactory means of confining
him to one story. It has proved to be the terror of the
lying litigant. ' ' These statements are representative
of those given by some two hundred practicing lawyers
in jurisdictions which employ the unrestricted examina
tion for discovery before trial. There is said to be some
coaching of witnesses upon the basis of what they and
others have testified to upon their depositions, but this
coaching is done in an effort to square up the testimony
of witnesses within the bounds of limitations prescribed
by a knowledge that the opposing attorney has copies
of their previous testimony and will point out any
flagrant change of position.
A final word should be said about the Massachusetts
experience. There, discovery is upon written interroga
tories. Both the narrow rule and the liberal rule have
been tried, the latter obtaining at p resent. Not a single
Boston lawyer who was interviewed expressed the opin-
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ion that the scope of the inquiry was too broad at present.
or that it was resulting in increased perjury. On the
contrary, a number said that they favored augmenting
the written interrogatory procedure with an oral ex
amination so that the theoretical scope of the inquiry
would be utilized under a more effective machinery.
Discovery has been limited in several jurisdictions to
facts relating to the issues upon which the party seeking
discovery has the burden of proof under the pleadings.
The most striking example of the disastrous effect of
this rule upon discovery procedure is furnished by the
New York practice. There was a conflict from the very
adoption of discovery in New York as to whether and
to what extent, a party could be required to disclose evi
dence in support of his own case. A rule of court was
adopted in 1870 which limited discovery to facts ' ' mate
rial in proving the case or defense of the party " seeking
the exarnination.80 The Throop code subsequently com
bined the several methods of taking testimony before
trial into a single deposition procedure, and since it had
formerly been possible to take depositions to perpetuate
testimony, when necessity required it, this element found
its way into the consolidated procedure and the word
" necessary" was added to the word "material. " The
two requirements that a · party must show that the dis
.
covery sought was material and necessary to his cause
of action or defense produced a very strict rule, so that
finally the general . statement of the rule in New York
became : "The applicant can have an examination to
prove his own case only. ' ' 11 This was taken to mean
that a party could not have an examination merely to
establish the negative of a proposition which his ad
versary was required to establish affirmatively,88 the
eo Rule 21, quoted in Adams v. Cavanaugh (1885) 37 Hun 232, 233,
see also cases cited in 1 Silvernail 7.
Ill Oshinsky v. Gumberg (1919) 176 N. Y. S. 406.
811 Kimball v. John Budd Co. (1925) 212 N. Y. S. 404.
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word ' ' case ' ' being interpreted to include the issues as
to which the party had the burden of proof under the
pleadings. The following quotation is representative of
the reasons which the courts set forth as justifying re
strictions upon discovery : ' ' The provisions for such
examinations are not intended to enable a party to dis
cover what his opponent 's testimony will be, so that he
may obtain witnesses to contradict it. Experience shows
that if a party discovers what his opponent 's testimony
will be, and has time enough, he is often successful in
discovering also witnesses for contradiction. ' ' 28 The
four departments of the · Appellate Division of the New
York Supreme Court at present enforce a fairly uniform
rule in regard to the scope of an examination before
trial, in other than tort cases. It is this : Ordinarily
the examination will be confined to the issues concerning
which the party applicant has the burden of proof under
'
the pleadings.24
Some of the New York courts use the rule that a party
is entitled only to discovery of facts material and neces
sary to his cause of action or defense as the basis for
imposing special restrictions upon discovery in automo
bile accident litigation. There is a conflict of ·opinion
among the several departments of the Appellate Division
concerning the exact scope of examinations for discovery
in this type of litigation. The question at issue is
whether the examination should be limited to such items
·

28 Sheehan v. The A. & B. Turnpike Co. (1889) 8 N. Y. S. 14. See
also Beach v. Mayor (1878) 4 Abb. N. C. 236; Chapin v. Thompson
(1878) 16 Hun 53 ; Knight v. Morgenroth (1904) 87 N. Y. S. 693.
24 First Department: Ganni v. Stallman (1922) 193 N. Y. S. 97 ;
Standard Bank v. American Union Bank (1922) 197 N. Y. S. 148 ; New
York City Car Advertising Co. v. E. Regensburg -& Sons (1923) 200.
N. Y. S. 152; . Curtis v. Searles (1923) 200 N. Y. S. 602. Second depart·
ment: Parkin v. Unity Protective Ins. Ass'n (1926) 219 N. Y. S. 27;
Fromm v. Grisman (1922) 197 N. Y. 8 . 156; Safrin v. Safrin (1923) 200
N. Y. S. 51; Kimball v. John Budd Co. (1925) 212 N. Y. 8. 404; O 'Boyle
v. Home .Ins. Co. (1929) 234 N. Y. B. 259. Fourth Department: Tich·
nor Bros. Inc. v. Bickle (1926) 214 N. Y. S. 547; Schmitt v. Baptist
Temple, Inc. (1929) 234 N. Y. S. 888.
,

·
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as ownership and control of the vehicle or should extend
also to the facts of liability and damage. Prior to the
adoption of the Civil Practice Act there was substantial
authority to the · effect that a general examination would
not be allowed, the reason being that it "would amount
to nothing more than a cross-examination of plaintiff
and an inquiry into his case. " 25 Under the Civil Practice
Act the First Department has committed itself to the
same rule.88 Reasons assigned for adhering to the rule
are that the Civil Practice Act changed only the pro
cedure and not the right to examinations before trial, and
that " considerations of sound public policy" do not
· favor general examinations before trial in negligence
cases. The Second Department has consistently ad
hered to the contrary view · and has sanctioned general
examinations.27 This allows an inquiry into the facts of
liability, whereas the rule enforced in the First Depart
ment does not. The reasons given for allowing a general
examination are thaf the Civil Practice Act was intended
to liberalize the practice, that anything which will bring
out facts before the trial should be encquraged, that the
experience of the bar with the more liberal practice has
been favorable, and that the fact that the action is in
tort is no reason for limiting the examination. It results
from this conflict that in New York City (First Depart
ment) the strict rule is followed while nearby Brooklyn
( Second Department) has the liberal rule. The Rochester
practice seems to follow that in Brooklyn more nearly
than that in New York City, although it is somewhat less
liberal than the practice in Brooklyn.aa The possibility
ll6 Kessler v. North River Realty Co. (1915) 155 N. Y. S. 799, 800.
J6 Shaw v. Samley Realty Co. (1922) 194 N. Y. S. 531.

8'7 Samols v. Mayer (1923) 199 N. Y. S. 754; Middleton v. Boardman
(1924) 206 N. Y. S. 725 ; Storm v. Gair (1925) 207 N. Y. S. 925; Major
v. Coles (1926) 214 N. Y. S. 877.
88 Cf. Judge Rodenbeck's liberal opinion in Swift v. General Baking
Co. (1927) 220 N. Y. S. 554; Cameron v. Rochester & S. R. Co. (1925) 210
N. Y. S. 241 ; National Fire Ins. Co. v. Shearman (1924) 204 N. Y. S. 673.
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of a uniformity of practice throughout the state seems
rather remote since the Court of Appeals has refused t o
lay down a u.niform rule, o n the ground that the matter
is discretionary with the Supreme Court.119 Eve:p. in
courts where the stricter rule is .followed, a more liberal
examination may be allowed if ' ' special circumstances ' '
are shown to exist.80 The general test as to what con
stitutes such special circumstances is whether the plain
tiff would "be unable to prove a cause of action without
an examination of the defendant. " 81 The " necessity"·
factor may sometimes operate to enlarge the s cope of the
examination, and sometimes, though lesl? frequently, it
may operate to restrict it.82 The fact that the party
seeking discovery already has knowledge of the facts
sought,88 or that he has witnesses who could testify to
the facts,84 is not conclusive proof that the discovery
is unnecessary, inasmuch as a legitimate purpose of discovery is to obtain adinissions.85
·

Special restrictions upon the scope of the examination
similar to those which are applied in negligence cases
are also applied in other types of tort actions in New
York. The scoP,e of the examination is restricted in such
actions as deceit;86 libel,87 and malpractice.88
. 89 Middleton

v. Boardman (1924) 240 N. Y. 552, 148 N. E. 701.

80 Illustrative examples of " special circumstances " may be found

in the following eases: Palmer v. Hampton (1927) 220 N. Y. S. 768 ;
Laurino v. Pratt (1927) 226 N. Y. S. 848 ; Sehonhous v. Weiner (1930)
246 N. Y. S. 73 ; Oshinsky v. Gumber (1919) 176 N. Y. S. 406.
81 Krumeieh v. Sundelson (1928) 229 N. Y. S. 488, 489.
88 Citizen 's Trust Co. of Utica v. Prescott & Sons, Inc. (1927) 223
N. Y. S. 184.
88 Klapp v. Merwin (1924) 203 N. Y. S. 694; Drake v. Line-A-Time
Mfg. Co. (1929) 233 N. Y. S. 481.
84 Green v. Selzniek (1927) 221 N. Y. S. 63.
811 Maria v. Bower (1929) 134 Misc. 800, 236 N. Y. S. 291. A similar
rule was recognized under the code. Terry v. Ross Heater & Mfg. Co.
(1917) 167 N. Y. S. 747.
86 Sands v. Comerford (1925) 207 N. Y. S. 398.
87 Hermann v. Osborne Co. (1927) 128 Misc. 859, 220 N. Y. S. 306;
Bergstrom v. J;l.idgway Co. (1910) 138 App. Div. 178, 123 N. Y. S. 29;
_
Albanos v. News SyndiCate
Co. (1927) 130 Mise. 566, 224 N. Y. S. 331 ;
Lattimer v. Sun-Herald Corp. (1924) 203 N. Y. S. 734.
88 Krumeieh v. Sundelson (1927) 131 Misc. 9, 225 N. Y. S. 667; Schon·
hous v. Weiner (1930) 246 N. Y. S. 73.
.
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The New York practice illustrates the ineffectiveness
of restrictions upon the scope of the discovery as an aid
in arriving at the truth. The following discussion is
based upon interviews with representative lawyers in
New York City and Rochester, and upon a comparison
of their views with those found in the states in which an
unrestricted examination is allowed. The experience of
lawyers in states in which an unrestricted examination
is allowed is that where each party pins his adversary
down to a definite and detailed story in advance of trial,
the truth is discovered and perjury · curtailed. The mu
tuality of discovery is the saving factor. In New York,
on the contrary, one party, the plaintiff, can find out his
opponent 's expected testimony as to one side of the
controversy, and perhaps, by fishing, get glimpses of the
other side also. Is there anything to prevent the plain
tiff from manufacturing a story to meet this Y Elsewhere
the saving feature is that he is prevented from such
tactics by virtue of the fact that he has already bound
himself as to his detailed position with regard to the
facts. The defendant may have a similar right to dis
covery as to his affirmative defenses, but this is by no
means sufficient to bind his adversary definitely. Or per
chance he has no affirmative defense.
Again, it may be possible for either party to get un
restricted discovery from adverse witnesses on the
ground that they reside more than one hundred miles
from the place of trial. The experience elsewhere has
been that little harm comes from a party examining his
opponent 's witnesses if it is possible to bind such party
to his own story before he starts on his quest for infor
mation. Without this safe-guard there are considerable
possibilities of unfair advantage.
Another result of the lack of a full and mutual dis
closure is that the plaintiff may be allowed to seek ma
terial with which to build up a case to such

an

extent

·
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that it amounts to a species of blackmail. There is no
reciprocal right of the defendant to a weapon with which
to meet a nonmeritorious case. The result is that instead
of discovery being regarded as an instrument of truth,
it is regarded as a tactical wea�n. Instead of the pro
cedure encouraging settlements by disclosing the exact
status of the controversy, it is employed quite differently
as a mode of forcing settlements. If there is a suit
against a prominent business man or a prominent society woman the first move is for an examination before
trial, not so much for the purpose of discovering the truth
as upon the theory that such a person will prefer to settle
rather than to suffer the humiliation of the examination.
To �nforce the New York rule as to the s cope of the
examination it has been necessary to require that the
applicant set forth the subject-matter of his intended in
quiry. This has the effect of notifying the opposing at
torney as to the points on which he should instruct his
client to disclose as little as possible. Indeed it serves
as a sort of invitation for such coaching. The contrary
experience in states where the applicant is only required
to state that he desires an examination without disclos
ing the points thereof, has been that lawyers do com
paratively little coaching of the witness in preparation
for facing the examination. They are not careful in this
regard until the necessities of the trial appear.

The

New York rule serves to counteract this natural tendency
and, accordingly, to give less a ssurance of spontaneous
testimony.
The New York rule as to the scope of the examination
has been the means of effecting severe limitations upon
the use of discovery in that type of litigation · in which
it has found its greatest usefulness elsewhere, namely,
personal injury actions.

Similarly, it restricts employ

ment of discovery examinations by the class of litigants
who elsewhere hav-e fo'Und the

de'Vice moat helpful;

\
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namely, defendants. Thus, from two different angles,
the practical utility of discovery procedure is curtailed.
In some states discovery has had a salutary effect on
pleading in that it has divided the labor of the reduction
of the controversy to precise issues. In Ne�York the

situation is exactly the reverse, in one particular, at
least. Since the defendant can have no discovery ex
cept on his affirmative defenses, he often puts in fictitious
defenses for the sole purpose of securing an examination
of his adversary. Indeed several New York lawyers
pointed to this as one of the chief defects in the present
system.
Finally, the theory that the right to discovery is with
in the discretion of the court and that each case has its
peculiar status as regards discovery, serves as an in
vitation for needless presentation of disputes to an al
ready overburdened court. The experience elsewhere
�as been that when lawyers know what their opponents
can have, as a matter of right, they will accord them the
same voluntarily. And when the basis of adjustment is
the ordinary law of evidence there is sufficient definite
ness of knowledge to allow the lawyers to settle a
majority of the disputes among themselves without re
sort to the court.
It is a mistake to suppose, as some courts apparently

have done, that the New York rule that a party can have
discovery only of facts relating to the issues of which .
he has the burden of proof under the pleadings is sub
stantially the same as the chancery rule that a party
could not be compelled to disclose his evidence or the
manner of proving his own case. As a matter of fact,
the chancery rp.le was not as illiberal as the New York
rule. Wigram stated the chancery rule thus : ' ' The
right of a plaintiff in equity to the benefit of the defend
ant 's oath is limited to a discovery of such material facts
as relate to the ' plaintiff 's case '_..:arid does hot exterid
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to a discovery of the manner in which, or of the evidence
by means of which the defendant 's case is to be estab
lished, or to any discovery of the defendant's evi
dence. ' ' 89 Similarly, Hare said that, ' ' The defendant
is not compelled to discover his evidence if it cannot tend
to establish affirmatively the cru;e of the plaintiff. ' ' iO
The chancery rule did not restrict the examination to the
issues of which the party had the burden of proof under
the pleadings. The correct interpretation of the rule
has been set forth by Bray, the leading English authority
on discovery : ' ' It is, however, plain from the general
scope of the book (Wigram, on Discovery) that the
meaning which he attaches to the expression ' the party 's
own evidence ' is not in principle different from that of the expression ' matter in question in the action ' here
adopted.. It must also be remembered that under the
chancery practice a plaintiff ex necessitate rei had to
deliver his interrogatories before the defense was put in,
and therefore their relevancy could only be referred to
the plaintiff's statement of his case in the bill. ' ' '1
Several other jurisdictions besides New York restrict
the scope of discovery examinations. The question has
not yet been dec\ded under the new Michigan rules for
discovery as to whether or to what extent the New York
decisions limiting the scope of the examination will be
followed. There is some danger of such an undesirable
result because the rules are modeled after the provisions
of the New York Civil Practice Act, and employ the
words " material " and "_necessary, ' ' the very words
which have been seized upon by the New York courts as
the , basis for restricting the scope of the examination.
I
One of the draftsmen of the Michigan rules of court has
. 89 Wigram on lAw of Discovery, 13 Law Library Series 41.

40 Hare on Discovery, 198. For similar definitions see Bray 's Law of
Dise:overy, 4�4; W.JK!!!J¥" e on E�ide�ee, vol. 3, see. 1846, 1856; Story,
Equ1ty Pleadmg \llrtli M.) see; ·572. �
tl Bray 's Law of Discovery, 12.
· ·
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said concerning the rule on discovery : " Unfortunately
it has been given a rather narrow interpretation by the
New York courts, which have held that the examining
party may interrogate regarding his own case only, but
. not regarding the case of the other party. It is to be
hoped that the courts of Michigan will give the rule a
wider scope. " 41
There is a distinct division of authority as to the
allowable scope of interrogatories in the Federal equity
courts under Equity Rule 58. The greater number of
decisions, however, limit discovery to facts in support
of the case of the applicant.

As in New York, the

"necessity " factor has played a part in limiting dis
covery.

The general theory of the federal courts which

adhere to the strict rule as to the scope of the exainina
tion is illustrated by the leading case of J. H. Day Com

pany

v.

Mountain City Milling Company, in which San

ford, .T., says : " After careful consideration I think it is
clear that the 58th Equity Rule was intended merely to
change the procedure in reference to obtaining discovery
and to extend this right to a defendant as well as to a
plaintiff, and was not intended to change the long estab
lished rule in reference to the subject matter of such
discovery or to extend such right in favor of either party
beyond the matters relating to his own ground of action
or defense, respectively, and enable him to obtain dis
covery in reference to matters relating solely to the
ground of action or defense of the other party. ' ' 48
41 Sunderland, The New Miehigan Court Rules, 10 Mieh. State Bar ,
Jour. 586, 592.
48 225 Fed. 622, 624. Aeeord: F. Speidel Co. v. Barstow Co. (1925) 232
Fed. 617 ; Wooleott v. Nat. Elee� Sign Co. (1916) 235 Fed. 224; Gas Prod.
Co. v. Am. Ref. Co. (1926) 12 F. (2d) 98; Buron Weston Co. v. Brown
Paper Co. (1926) 13 F. (2d) 412; P. H. MeGarry & Co. v. South. Pae.
Co. (1925) 4 F. (2d) 421. The infiuenee of the similar English rule is
apparent in some of these deeisions. See also the English influenee at
the ineeption of the rule from the correspondenee between Mr. Jus·
tie Lurton and Lord Chancellor Loreburn, found in liopkins ' New Fed·
eral Equity Rules (6th ed.) p. 32.
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The liberal view which obtains in some federal courts
is set forth by Trippet, J. : " Some of the courts seem
inclined to throw difficulties in the way of discovering the
truth as provided by the rule under discussion, and
oppose the evident purpose of it. The old rules are abol
ished. There is no reason why the procedure now should
be hampered by restrictions imposed by any previous
rules of procedure. The truth should always be sought
after, and the courts should eageriy enforce any method
of securing the truth. It makes no difference whether
the facts are as much within the knowledge of the plain
�iff as of the defendant. The. facts have to be proven,
and if the plaintiff can get an admission from the de
fendant, it saves the necessity of proving the facts,
except by such admission of the defendant. The rule
expressly provides that the plaintiff may propose inter
rogatories to elicit facts material to the support or de
fense of the case. To say that the plaintiff shall not
inquire about the facts that may relate to the defense is
to construe the rule in plain derogation of its language
and purpose. • • • The plain object of this rule is
to dispose of issues in advance of the trial by compelling
the parties tq make admissions. This rule, properly
enforced, will compel the parties to be honest concerning
their pleadings, and parties to litigation ought to be com
pelled to be honest by putting them on oath and requiring
them to be specific about the facts at issue. There is no
reason why the parties should wait until the day of tr�al,
and then bring in witnesses to prove facts that the par
ties may be compelled to admit under oath· prior to the
trial. The truth is always the truth and telling the truth
will not hurt anyone, except in so far as he ought to be
hurt. The only protection that should be afforded any
litigant from answering any interrogatories, which call
for material facts for the plaintiff or the defendant, is to
protect him in his constitutional rights, such as to be

1
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compelled in a criminal case to be a Witness against
himself, and in matters of public policy, where the statute
prohibits disclosures, etc. Such a practice as here in
dicated would tend to shorten trials, and materially aid
the administration of justice, and that is the very pur
pose of the rule under discussion. ' ' 44
Under the Washington statute interrogatories for dis
covery are confined to matters " material to the support
or defense of the action. ' ' 46

In its narrower construc

tion this has been taken to limit discovery to evidence
in support of the issues as to which the party proponent
'
has the affirmative under the pleadings. For instance,
the Washington Supreme Court has held that " since
they were propounded by the defense, they must call for
matters material to the defense.

Those here propounded

had no tendency in that direction.

They rather required

the plaintiff to state with particularity what evidence she
intended to give in support of her complaint.

•

•

•

Seemingly, it ought not to require argument to demon
strate that the statute furnishes no sanction for inter
rogatories such as these. " 48

It is even possible, under

this statute, to refuse discovery as to evidence in support
of the case of the party applicant, for it has been held
that :

"It is not the purpose of the statute to enable the

one party to a lawsuit to require the other party thereto
to supply him with all the facts and documents that may
be material to his side of the case, or even to secure ad
missions against interest.

Its purpose is to enable him

to discover material facts and documents solely within
44 Quirk v. Quirk (1919) 259 Fed. 597, 598. Accord: Perkins Oil Well
Cementing Co. v. Owen (1923) 293 Fed. 759; Texas Co. v. Gulf Ref. Co.
(1926) 12 F. (2d) 317.
46 Wash. Comp. Stat. (Remington, 1922) see. 1226.
48 Hill v. Hill (1923) 126 Wash. 560, 561, 219 Pae. 18, followed in
Schmit v. Campbell (1926) 140 Wash. 376, 249 Pae. 487, and in Kelly
Springfield Tire Co. v. Lotta Miles Tire Co. (1926) 139 Wash. 159, 245
Pae. 921 : " It does not enable him to pry into the opposite party 's
ease. "
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the knowledge, possession, or control of the other party
to which he has not access. ' ' 47
The New Jersey provision for written interrogatories
in actions at law has been so construed as to limit the
scope of the discovery to facts in support of the issues
upon which the applicant for discovery has the burden
of proof.48 Questions about · th� following items have
been held improper in automobile negligence cases in
New Jersey : extent of injuries ; time of confinement in
hospital ; the value of the automobile before and after
the accident.49
South Carolina courts have restricted the scope of the
examination for discovery. The supreme court, upon
several occasions, has said that it would not compel " a
disclosure before trial of the evidence by which the op
posite party Will support his own allegations. ' ' 110 These
cases are based upon the amendment of 1923 requiring
an order upon good cause shown before an adversary
can be examined. The statute represents legislative pro
test against the liberal rule laid down in the Fox case in
1922 wherein it was held that a party to an action was
entitled, as a matter of right, to examine his adversary
before trial. As Mr. Justice Fraser has pointed out in
his dissenting opinion in that case : "If the right to
examine the adverse party is an absolute right, then
the scope of the examination cannot be restricted. ' ' 111
There is a rule of court in England to the effect that
discovery may be allowed or disallowed, depending upon
whether it is "necessary either for disposing fairly of
4'7 Brooke v. Boyd (1914) 80 Wash. 213, 141 Pac. 357.
48 Wolters v. Trust Co. (1900) 65 N. J. L. 130, 46 Atl. 627 ; Watkins

v. Cope (1913) 84 N. J. L. 143, 86 Atl. 545; Neske v. Burns (1930) 8
N. J. Misc. 160, 149 Atl. 761.
49 Neske v. Burns (1930) 8 N; J. :Misc. 160, 149 Atl. 761.
&O People's Bank v. Helms (1927) 140 S. C. 107, 112, 138 S. E. 622 ;
U. S. Tire Co. v. Keystone Tire Sales Co. (1929) 153 S. C. 56, 150 S. E.
347.
Ill Fox v. Clifton Mfg. Co. (1922) 122 S. C. 86, 114 S. E. 700.
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the cause or matter or for saving costs. " 58 It is this
provision which the English court has used to restrict
the scope of the inquiry in automobile accident cases. In
a recent decision Scrutton, L. J., explains the English
practice in this regard : "In most accident cases both
parties are able to call witnesses, and therefore to inter
rogate upon small questions of fact relating to the de
'
tails of the accident cannot be necessary for the fair
trial of the action, and interrogatories should not be
allowed. • • • These considerations are probably
sufficient to disentitle the party to interrogate in most
accident cases. But there should be no other fetter. ' ' 58
The last sentence quoted refers to a prior English rule
to the effect that interrogatories would not be allowed
at all in automobile accident cases except for " very
special reasons. " 54 Although the English court does
not adhere to the view that a party is limited in discovery
to the issues upon which he has the affirmative,66 yet it
restricts the examination in accident litigation by use
of the "necessity " factor.
The Connecticut statute provides that discovery
shall deal with matters "material to the support or de
fense of the suit. '' 66 The Connecticut Judicial Council
has interpreted this provision as meaning : ' ' Discovery
may be had of facts supporting the mover 's cause of
action or defense either in chief or on rebuttal, but not
of facts pertinent only to the adverse party's cause of
action or defense. Thus, in an action for negligence the
facts showing defendant 's co.nduct at the time of the acci
dent may be discovered by the plaintiff, for he must
establish the defendant's negligence. The defendant,
however, in action for negligence may have discovery
58 Annual Praetiee (1930) order 31, rule 2.
58 Griebart v. Morris (1920) 1 K. B. 659, 666.

114 See Interrogatories in Running Down Actions (1928) 72 Sol. Jour.

421.

55 Bray 's Law of Discovery, 458, 465,
56 Conn. Gen. Stat. (1918) see. 5764.

531-533.
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of facts tending to show that the plaintiff's conduct was
negligent. ' ' 67
..
\

DISCLOSURE OF NAMES OF WITNESSES WHOM PARTY WILL
INTRODUCE
Chancery in granting bills of discovery adhered to the
rule that a party could not be compelled to disclose the
names of witnesses whom he intended to introduce at the
trial.68 It was supposed that any contrary rule might
encourage a party to tamper with his adversary's wit
nesses. The rule has been preserved under modern dis
covery practice in many jurisdictions.69 A somewhat
unusual reason for retention of the rule has been given
by the Committee on Legislation of the Massachusetts
Bar Association : ' ' A danger applies to the disclosure
of the names ..of witnesses, in the use of the system, not
merely to ascertain the names of witnesses not known to
the interrogating party, but to find out which of his
witnesses are known to the other party with a view to
gambling for a settlement or surprise if he is ignorant.
The way to avoid this abuse seems to be for the court,
before ordering a party to disdose the names of all of
his witnesses, to require as a condition precedent that
the interrogating party disclose the names of all of his
witnesses in order that the court may know whether
' justice requires ' a disclosure from the other party. ' ' 60
In sharp contrast with the theory underlying this reason
is the terse statement of the late William Howard Taft,
while he was Judge of the Superior Court of Cincinnati,
Ohio : ' ' Witnesses do not belong to one party more than
to another. ' ' 81
57 Seeond Report (1930) p. 66.
68 Bray 's Law of Diseovery, 471.
59 In addition to the statutes whieh

are set forth in the appendix
at the baek of this volume, see Ex Parte Sehoepf (1906) 74 0. s. 1.
60 The report of this eommittee is to be found in the Simplifieation of
Proeedure Series, vol. 4, No. 46, Library of the Assoeiation of the Bar
of the City of New York.
81 Shaw v. Ohio Edison Co. (1887) 9 0. Dee. Rep. 809, 812.
·

·
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Inroads have been made upon the rule that a party
need not disclose the evidence of his own case in some
jurisdictions. The Massachusetts statutes, for instance,
were amended to provide that the court may order a
witness to disclose the names of witnesses " i£ justice
requires ' ' it.68 The English court has held that in a
libel action a plaintiff can be forced to disclose the names
of persons to whom the libel was published even though
such persons would be witnesses for the plaintiff, the
reason being that the names of such persons are a sub
stantial part of the facts of the case.68 The names of
employees of a defendant who were immediately con
nected with the transaction in question can be compelled
in New Jersey.l14 A similar rule to the effect that dis
covery can be had of the name of a person who was an
active participant rather than a mere stranger to the
affair in dispute is enforced by some of the Toronto
examiners. The Missouri Supreme Court has hinted
that it might allow a similar exception. In a case where
in it was sought to compel the claim agent of a large
corporation to tell the names of those persons known to
him to have witnessed an a<Jcident, the court said : " We
have not before us at this time the question whether one
eye-witness may not be asked who the other eye-witnesses
of an accident were. That information might be useful
in chief to identify and earmark the transaction, or in
rebuttal. But we do have the question whether one liti
gant may compel the employee of the other to disclose
the names of those persons his master may, might, or
purposes to use as witnesses. We are of opinion he is
not entitled to such discovery, absent a statute requiring
611 Mass. Laws of 1913, ch. 815, preserved in Mass. Gen. Laws (1921)
ch. 231, sec. 63, and in the amendment of 1922, Acts 1922, ch. 314. The
history of this liberalization is found in the report of the Committee on
Legislation of the Massachusetts Bar Association cited in ·the next to
the last preceding footnote.
68 Marriott v. Chamberlain (1886) 17 Q. B. D. 154.
64 Neske v. Burns (1930) 8 N. J. Misc. 160, 149 Atl. 761.
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it. Such was the rule relating to discovery in chancery
from which the rationale of this character of deposition
is borrowed. ' ' 66 In New Hampshire the servant of a
corporation whose duty it i s to procure and report in
writing the names of witnesses to an accident, may be
compelled to disclose such information, when he is sum
moned to give a deposition in an action against his em
ployer.66 The reason assigned for this ruling is that the
statutory exemption from discovery is limited in its
terms to parties. In actual practice the rule is largely
avoided by the expedient of the corporate investigator
surrendering all of his reports to the corporate counsel,
so as to make them privileged matter.
The Wisconsin court has gone further than any other
in the direction of abolishing the restriction upon dis
covery of the names of witnesses. The problem as to
whether a party could be compelled to disclose the names
of his witnesses first came before the Wisconsin Supreme
Court in an incidental way and was not expressly de
cided.67 Some years later it was presented again. In
this later case the court said : "It is further insisted
that a group of questions asking for names and ad
dresses of witnesses were improper. For example, ques
tion No. 405 reads : 'You say you had some reports con
cerning the facts alleged to which I have called your
attention. Who were those reports from Y ' Q. No. S71 :
'Where can Mr. Jack Bates, one of your employees whom
,

611 State ex rei. Evans v. Broaddus (1912) 245 Mo. 123, 142, 149 S. W.
473. The court distinguishes Devoy v. Transit Company (1905) 192
Mo. 197, 220, 91 S. W. 140, wherein it is said: " The deposition of
respondent could have been taken timely and he could have been forced
to uncover his witnesses. " See also State ex rei. Mo. Pae. Ry. v. Hall
(Mo. 1930) 27 S. W. (2d) 1027.
66 Petition of Bradley (1901) 71 N. H. 54, 51 .Atl. 264.
67 Phipps v. Wisconsin Central Ry. (1907) 130 Wis. 279, 110 N. W.
207. In the brief of counsel in a later ease this statement is found:
' ' The question came up incidentally in that ease but was not passed
upon, and an examination of the record there shows that the court
below while compelling an answer to many questions expressly omitted
the names of the party 's witnesses. ' ' Wis. Cases and Briefs, vol. 1104,
No. 129, p. 29.
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you got to call on Mr. Spiegel, be addressed so that he
can be reached ? ' Q. 444 : ' What is the chemist 's name f '
There was no abuse of discretion in ordering these ques
tions answered under the authorities hereinbefore cited.
Counsel cites, on this point, Collins v. Chicago & N. W.
Ry. Co., 150 Wis. 305, 136 N. W. 628. In that case it was
held on trial of the case not error to exclude a question
on cross-examination of plaintiff as to whether he had
subpoenaed a certain named witness, and as to whether
he knew that such person would be a witness. The case
has no bearing here. ' ' The court then distinguished the
Massachusetts cases saying that they "turned upon a
statute providing that the party interrogated shall not
be obliged to disclose the names of the witnesses by
whom, or the manner in which he will prove his own
case. ' ' 68 A further contention of the lQsing party was
that ' ' the names of witnesses are not facts, nor are they
points set out in the complaint. " 69

This latter conten

tion raised the question of relevancy under the provision
of the Wisconsin statute that a party shall not be com
pelled to disclose matters not relevant to the issues.
Some of the Wisconsin commissioners compel the dis
closure of names of witnesses, while others do not.

A

bill was introduced before the Wisconsin legislature in

1930 providing that one party might, by court order, ob
tain the names of his adversaries ' witnesses.

The chief

objection offered by the opponents of the" bill, which was
d�feated, was that it would enable lawyers for insurance
companies to prepare cases with a minimum of effort by
utilizing the preparation of their opponents.

Judges

and examining officers . frequently refuse to compel dis
covery upon the ground that inquiries as to what wit
nesses a party intends to call are irrelevant, rather than

68 Horliek 's Malted Milk Co. v. A. Spiegel & Co. (1913) 155 Wis. 201,
144 N. W. 272, 278.
69 Wis. Oases and Briefs, vol. 1104, No. 129.
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upon the ground that there is an absolute privilege. This
is the reason assigned by the Wiscmi&in commissioners
who refuse to compel disclosufe.70 Such a basis of ex
clusion may indicate a want of confidence in the reality
of the supposed danger of tampering with witnesses. At
least it furnishes a relative standard as a substitute for
what was formerly an absolute privilege, thereby en
couraging devices for avoiding the rule. Realizing the
irrelevancy of such blunt questions as, Who are your
witnesses ? or, Have you any witnesses ?, lawyers are
led to ask : Whom did you see at the scene of the acci
dent ?, Was there anyone near you that you knew when
you were injured � Who was riding with you ?, and simi
'
lar disguised questions of all sorts. By laying the proper
foundation it is often possible, within the limits of rel
evancy, to obtain the desired information. Two simple
illustrations taken from trial court records illustrate the
tactics which are employed to obtain the names of wit
nesses :
(1) In a frraud action :
Q. Where was it that the defendant made these
representations ?
A. The Lakeview Apartments.
Q. In your apartment ?
A� No, a friend 's apartment when I was there.
Q. You and he were at this friend 's apartment ?
A. Yes.
Q. Who was this friend?
(2)- In an automobile accident action :
Q. Did Elizabeth see the motor car coming ?
A. There was no motor car coming when she was
going across the street.
Q. Who did see it ?
A. Well, I suppose the traffic cop would see it and
some person else.
'70 See also Montgomery Light and Traction Co.
Ala. 358, 72 So. 545.
,

v.

Harris (1916) 197
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Q . Did they say it was going fast ?
A. Yes.
Q. Who are they 1
DISCLOS�RE OF DocUMENTS BY WRICH pARTY WILL PROVE
CASE
Chancery adhered to the rule that a party could not
be compelled to disclose the documents by which he in
tended to prove his own case.n The chief application of
the rule was to documents which proved title to land.78
Some jurisdictions apply the same rule to modern dis
covery practice. .In England it is held that a party need
not disclose documentary evidence of his own case and
especially that he need not disclose his title papers.78
Documents are privileged from inspection if they relate
exclusively to the party 's own case and contain nothing
supporting or tending to support his adversary 's case.74
The party 's statement as to the matter is conclusive un
less the court is satisfied from certain sources of informa
tion or upon his own inspection of the documents that
the party has falsely or mistakenly claimed the privi
_lege.71' There are certain well recognized limitations on
the extent of the privilege. In an action where the title
to land is in question, for example, a party must dis
close the nature of his title, as distinguished from the
evidence thereof, where that title is a fundamental part
of the case.76 An exception is also made in the case of
documents referred to in the pleadings, for these must
always be disclosed. Discovery of all documents which
relate .as much to the case of one party as to. the case of
the other may be compelled.'7'7 Some jurisdictions which
71 Wigram on the Law of Discovery,
'78 Combe v. London (1840) 4 Y. & C.
'78 Bray 's Law of Discovery, 445.

13 Law Library Series, 41.
139, 155.

'fi A. G. v. Newcastle (1899) 2 Q. B. 278.
Practice (1929) 508, 532.
'76 Stringer, The A. B. 0. Guide to Practice (1928) 68.
'7'7 Bayley v. Griffiths (1862) H. & 0. 429.

'76 Annual
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are much more liberal than England regarding the gen
eral scope of a discovery examip.ation restrict discovery
of documentary evidence about as England does. This
is the case in Massachusetts,'78 Ohio,79 New Hampshire,80
and Ontario.81
78 Mass. den. Laws (1921) ch. 231, sec. 63.
parte Schoepf (1906) 74 0. S. 1, 77 N. E. 276.
80 Eaton v. �armer (1865) 46 N. H. 200.
81 Ontario Judicature Act (Holmested, 1915) p. 835.
'79 Ex

