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PHELPS, J. It appears that John W.
Mott, being a citizen and resident of New
York, obtained a judgement against the de
i’endant, and afterwards died in
-New York.
Administration of his effects was there com
mitted, by the surrogate, to Henry Mott, and
administration of the effects of J. W. Mott
in this state, was granted to the plaintiff, by
the probate court, for the district of Rut
land within which the defendant resided.

This was an action of debt on judgement
brought by Wm. Vaughn, administrator upon
the estate of John W. Mott, deceased, late of
,the city, county and state of New York. The
writ in this case was dated and served on Subsequently the defendant obtained a dis
the ﬁrst of September, A. D. 1831. It was charge from Henry Mott, and, the plaintiff
having brought this action, the defendant
alleged in the declaration
that the judge
pleads that discharge in bar.
ment was recovered by John W. Mott, afore
The question
is, will the discharge avail him? The dis
said, against the defendant, by the consider
ation of the liutland county court, at their position of effects left vacant by the decease
of the owner, has ever been regarded as a
term, began and holden at said Rutland on
matter strictly of tocal jurisdiction.
the 2d Monday of Sept. A. D. 1826, for the
It is in
deed a proceeding in rem;
sum of four hundred and ﬁfty-seven dollars
and in every
country, is considered as falling within the
and nine cents, for damages and costs, and
that no part of said judgement has been jurisdiction of the particular state, province
paid except $309.88, being part of the dam
or district. in which the effects are situate.
ages which had been allowed against the
In England, where this subject is com
estate 01’ Erastus Barker,
mitted to the ordinary, if there are effects in
ving the sum of
one hundred and thirty-sis dollars and two
two dioceses, administration must be taken
in the provincial court; and if there are ef
cents damages, and the further sum of twelve
dollars and nine cents costs, making in fects in two provinces, i. e. within the juris
diction of two arch-bishops,
whole $148.11, being the residue of said
administration
judgement.
The defendant
pleaded
that must be taken in both. The reason given is,
after the recovery of said judgement and be
that they are each supreme jurisdictions,
fore the commencement of this suit, to wit,
and neither can act in the other.
Bac. Abr.
on the 20th of October 1827, Henry Mott, of
tit. “Executors," E; Hardress, 216; 1 Salk.
39-40; 3 Bl. Comm. 509.
the said city of New York, was regularly ap
So no notice is
there,
pointed
taken
of administration granted
administrator by James Campbell,
abroad, nor does a grant of administration
surrogate of the said city of New York, upon
in England extend to the colonies.
the estate of the said John W. Mott; and
"lie
that afterwards, to wit, on the 24th day of
same view of the subject has ever been taken
November, A. D. 1830, the said Henry Mott
Hence, an adminis
in the United States.
trator appointed in a foreign state, has no
as administrator as aforesaid,
for a valu
able consideration executed to the said Jaaz~ authority in the United States. Graeme v.
aniah a discharge of said judgement in favor Harris, 1 Dall. 456; Dixon v. Ramsay, 3
Cranch, 319; Lewis v. McFarland, 9 Cranch,
of said John W. Mott.
To this plea, the
2
151;
plaintiﬂ.’ replied that prior to the said 24th
Selectmen of Boston v. Boylston,
day of November, A. D. 1830, the time at
Mass.
384.
So letters
of administration
granted in one of the states are of no au
which the said Henry Mott discharged the
thority in another.
judgement, to wit, on the third of April, A.
This point has been re
peatedly decided by the courts of the United
D. 1830, the said William Vaughn was regu
larly appointed
States. See Fenwick v. Sears, 1 Cranch, 259;
administrator
upon
the
Dixon v. Ramsay, 3 Cranch, 319; Champlin
estate of the said John W. Mott, by the pro
bate court for the district of Rutland, but
v. Tilley, 3 Day, 304, Fed. Cas. No. 2,586. It
there was no protert of the records of said
has been so held in Maine, (see Stearns v.
probate court.
And that the defendant at Burnhnm, 5 Greenl. 261;) in New Hamp
shire, (see Sabin v. Gilman, 1 N. H. 198;) in
the time of the recovery of the said judge
Massachusetts,
ment against him in favor of the said John
Goodwin v. Jones, 3
(see
W. Mott, and long before and ever since, has
Mass. 514; Selectmen of Boston v. Boylston,
2 Mass. 384; Borden v. Borden, 5 Mass. 67;
been and still is an inhabitant of the state of
Vermont, residing in said probate district,
Richards v. Dutch, 8 Mass. 506; Stevens v.
Gaylord, 11 Mass. 256;) in Connecticut, (see
and not a citizen or inhabitant of the state
Riley v. Riley, 3 Day, 74; Stanton v. Holmes,
of New York. To which replication there
was a general demurrer and joinder in the
4 Day, 87;) and similar decisions have been
demurrer.
The county court rendered judge
had in Virginia, Kentucky, Ohio, and North
ment for the plaintiff, and the defendant.ex
Carolina.
So far indeed has this doctrine
cepted; whereupon the case comes here for
been carried, that in some states, they do
reconsideration.
not hold an administrator appointed abroad
responsible within their jurisdiction, nor an
J. Clark, for plaintift'. Moses M. Strong, administrator appointed within the state, re
for defendant.
sponsible for effects received out of their
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jurisdiction.
above.

See

2,

5

and

8

Mass.,

cited

This subject has also been before our
courts, and similar decisions had. See Dodge
v. Wetmore, Brayt. 92; also, Lee v. Havens,
Id. 93. The case of Lee v. Havens, is strict
ly in point with the present. In that case an
administrator appointed in Massachusetts,
had attempted to evade our jurisdiction, by
indorsing a note due from a citizen of this
A suit was
state to his intestate
there.
brought by the endorser, but the court held
nugatlory as the adminis
the indorsement
trator had no interest in, or control over, the
note in question.
In short, if the courts of
this state have jurisdiction, it follows that
The
the courts of no other state can have.
idea of a concurrent jurisdiction, in such a
If any
case, is absurd and impracticable.
reason be necessary to show the propriety of
the decisions on this subject, it is found in
the obvious propriety, not to say necessity,
of protecting the rights of our own citizens
To
who may be creditors 01’ the intestate.
suffer the eﬂfects of the intestate to be eioin
ed, without attending to these rights, is an
act of comity to other jurisdictions which
An idea
no state doc, or will exercise.
that the
seems to have been entertained,
jurisdiction over the debt in this case, fol
But it is
lowed the person of the creditor.
to be observed, that jurisdiction, or the right
of administration in respect to debts due a
deceased person, never follows the residence
They are always bona no
of the creditor.
tabififa, unless they happen to fall within the

jurisdiction where he resided. See Bac. Abr.
"Executor-s," E; Cro. Eliz. 472. Judgements
are bona notabiifa where the record is, (lid.
Raym. 855; Garth. 149; 8 Mod. 244; Anon,
6 Geo. 11., cited by Selw.;) specialties, where
they are at the time 01' the creditor’s deceasc,
(Lum v. Dodson, cited in Selw. N. P.; Byron
v. Byron, Cro. Eliz. 472;) and simple con
tracts where the debtor resides, (Carth. 373;
Salk. 37; Ld. Raym. 562.)
An attempt is also made to support this
defence upon the rule of lex loci contractus.
This rule in most cases is founded upon the
Further than
supposed intent of the parties.
this it is a matter of comity merely, as no in
dependent state is bound to execute, or be
To apply
governed by, the laws of another.
the rule however to a case like the present,
and permit the interference of another state
with subjects falling within our jurisdiction,
would be an abandonment of our sovreignty.
All transactions taking place in New York,
upon matters subject to their jurisdiction, it
regular by their laws, would be properly re
garded here.
'A judgement rendered there
if the parties and subject matter are within
their jurisdiction, would be held conclusive;
and even the act of a sheriff executed there,
would, under like circumstances be esteemed
But we
valid, if called in question here.
should hardly concede to their courts, the
power of acting upon the title of our lands,
or to theirIsheriﬂfs that of disposing of them
at auction.
The judgement of the county court is
therefore aﬂirmed.
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Q.

DEP UE, J. This suit involves title to cer
tain lands situate in the county of Middle
sex, in this state, oi.’ which Isaac J. Potter
died seized. The deceased, whose domicile
was in California, died May 19, 1885. By
his last will, dated November 19, 1884, he
devised the residue of his estate, in which
the lands in question were included, to two
incorporated societies. The plaintiff derived’
title by conveyance from these societies.
The defendant makes title as an heir at law
of the deceased. The testator’s will was 'in
writing, and signed by him, but not executed
by him in the presence of subscribing w-it
that the will was
nesses. It is admitted
made and executed in compliance with the
laws of Cali’ornia, and that under the laws
of that state it would be a valid testamen
tary disposition of lands. It was not made
and executed in conformity with the law Iof
this state, which requires all wills to be ex
ecuted in the presence of two witnesses,
present at the same time, who shall sub
scribe their names thereto as witnesses in
Revision, p.
the presence of the testator.
1247, § 22. The certiﬁcate presents the ques;
tion whether a will, made and executed by
a non-resident
testator. in such a manner
as by the law of his domicile would be a
,valid devise of lands, can operate to devise
glands in this state, the will not having been
executed in conformity with the law of this
state.

‘

The incidents of real estate, its disposi
tion, and the right of succession, depend up
on the lex rei sitae. The validity of be
quests ot personal property depends upoIn
the law of the testator’s domicile, and the
validity of devises of real property upon the
law of the state where the lands lie. Hence
a will executed according to the law of the
testator’s domicile will pass personal prop'
erty wherever situate; but, with respect to
devises of lands, the will must be executed
according to the formalities prescribed by
the law of the state in which the land is
4 Kent, Comm. 91, 93; Story, ConﬂI.
situated.
Law, § 474; Whart. Conﬁ. Law, § 585; Jones
v.Habersham, 107 U. S. 174-179, 2 Sup. Ct.
336; Robertson
v. Pickreli, 109 U. S. 608, 3
Sup. Ct. 407; Pratt v. Douglas, 38 N. J. Eq.
516; 1 Jarm. Wills, (Rand. Ed.) 1, note b.
The courts of one state are without ju
risdiction over title to lands in another state.
The clause of the federal constitution which
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requires full faith and credit to be given in
each state to the records and judicial pro’
ceedings of every other state applies to the
records and proceedings of courts only so
far as they have jurisdiction. Public Works.
v. College, 17 Wall. 521; Davis v. Headley,
22 N. J. Eq. 115-121. Hence the probate ot
a will in one state, though conclusive as to,
title to personalty if the probate be made at
the domicile of the testator, is of no force in
establishing the suﬂiciency or validity of a
devise of land in another state. It can ob;
tain such force only in virtue of some law
of the state in which the lands are situate.
McCormick v. Sullivant, 10 Wheat. 192; Dar
by v. Mayer, Id. 465; Watts v. Waddle, 6.
Pet. 389; Robertson
v. Pickreli, 109 U. S.
608, 3 Sup. Ct. 407; Brine v. Insurance Co.,
96 U. S. 6I27, 635.
The state legislature might
provide that lands within the state should
pass by a devise in a will executed accord
ing to the law of the state or country in.
But an
which the testator was domiciled.
act of legislation oi.' that import would be so
extraordinary and impolitic, in its tendency
to introduce doubt and uncertainty in the
title to lands, that a statute of that simill
tude would not be allowed that effect, unless.
such intent was expressed in clear and un
equivocal language.
The testator’s will was duly probated in
the oﬂice ot the clerk of Tuolumna county,
Cal, May 27, 1885, and an exempliﬁed copy
thereof ﬁled and recorded in the surrogateIs
oﬂice of Middlesex county, in this state, May
with the act of the
2, 1887, in compliance
legislature of May 11, 1886, (Supp. Revision,
It is contended by the plaintid? that,
775.)
by force of this statute, a will, not executed
in the manner prescribed by the law of this
state, is nevertheless
operative
to devise
lands in this state, if it be executed accord
ing to the formalities required for a devise
of lands by the law of the state or country
where the testator was domiciled.
The act
in question provides that when any will shall
have been admitted to probate in any state
or territory of the United States, or the Dis
trict of Columbia, or in any foreign state
or kingdom, and any person shall desire to
have the same recorded in this state, for the
purpose of making title to lands or real es
tate in this state, it should be lawful for the
surrogate of any county in this state, upon,
an exempliﬁed copy of such will and of the
certiﬁcate of probate thereof and of the let
exempliﬁed and attested
Iters testamentary,
as mentioned in the act, being ﬁled in his
oﬂice, to record such will, certiﬁcate, and
letters, and ﬁle the said copy in his oﬁﬁce.
The act further provides that any such will,
certiﬁcate,
and letters, being so recorded,
should have the same force and effect, in
respect to all lands and real estate whereof
the testator died seized, as if the said will
to probafe,I and let
had been admitted
had been issued in this
ters testamentary
state. It also provides that all. conveyances

142

TERRITORIAL EXTENT OF GRANT.

(heretofore or thereafter made by any ex
ecutor, or by any devisee, should be as valid
as if said will had been admitted to probate,
etc., had been' ls
and letters testamentary,
sued in this state, and that such record or
certiﬁed copies thereof should be received
in evidence in all courts of this state. This
statute was originally passed March 28, 1866,
(Nixon, Dig. p. 1035, § 40.) It was repealed
in 187-, (P. L. 187;, p. 58,) and restored lm
1873, (P. L. 1873, p. 168,) and was included
in the orphans’ court act in the Revision 04
Revision, p. 757, § 26. It was reenact
1874.
ed with some amendments in 1882, (P. L.
1882, p. 112,) and again in 1856, with some!
(Supp. Revision,
other amendments,
775;)
but the act as it now stands is, so far as
concerns
this suit, substantially the same
as it was when it was passed in 1866. The
act, as passed in 1866. was entitled “A sup
plement

to the act relative

to the probate

wills from other or foreign states," which
was an act passed April 15, 1846, (Nixon,
Dig. p. 1032, § 31.) The act of 1846, to which
the act of 1866 was a supplement, was orig
inally passed March 6, 1828, under the title
of "An act relative to the probate of wills,"
(Har. Comp. 195;) and with some additions.
of no importance in this case, was included
ln the Revision of 1846, under the title above
-of

mentioned.
When the act of 1828, providing for the
record of foreign wills, was passed, statutes
were in force making the record of wills
originally proved under the laws of this
state, either in the prerogative court or be
or transcriptsthereof,
fore the surrogate,
competent evidence of the same validity and
eﬂfect as if the original will were produced
and proved. The germ of this legislation
was the act of March 17, 1713-14, (Nixon,
Dig. 1034; Revision, 1249;) which in the sec
ond section provided that wills thereafter
made in writing, signed and published by
the testator in the presence of three sub
scribing witnesses. and regularly proved and
entered upon the books of records or regis
ters, should be sufﬁcient to devise and con
vey lands, tenements, hereditamcnts, or oth
er estates, as effectually, to all intents and
purposes, as if the testator
had conveyed
the same away in his lifetime;
and that
the books in which they were registered or
recorded should be accepted, and be suﬂicient
evidence at all times and places. The fourth
section declared that the copy of any will,
made in any of his majesty’s colonies, by
which any real estate within this colony is
devised, being proved according to the cus
tom of such colony, and certiﬁed under the
great seal of such colony, should be received
in evidence in any of the courts within this
province, and be esteemed as valid and suﬁﬁ
cient as if the original will or testament was
then and there produced and proved. This
act is still in force. (the word “colony" being
taken to include “state,") except as modiﬁed
by the act concerning wills, of March 12,

1851, (Revision,
1247,) with respect to the
number of witnesses required, and the mode
of executing and attesting wills. Graham
v. Whitely, 26 N. J. Law, 254-259; 4 Griff.
Law Reg. 1241, § 72. Mr. Grifﬁth, in com
menting on the act of 1713-14, and other
provisions for authenticating wills made in
other states. as furnishing evidence of the
existence and of the probate of such a will
in another state, containing a devise of lands
in this state, adds that: “Still it [the will]
must appear to be executed in such manner
as our law requires for the devising of real
estate lying here." 4 Griff. Law Reg. 1241,
§ 72, note 1.
None of these acts, which made the rec
ord of probate or transcripts thereof evi
dence, was designed to change the law with
respect to the manner in which wills were
required to be executed to make a valid de’
vise of lands. When these acts were passed,
and down to the act of 1851, a will of per’
sonalty was valid, and therefore entitled to
probate, though it was executed without any
subscribing witnesses; and at the same time
a will was inoperative to devise lands, un
less executed in the presence of subscribing
witnesses, and with certain formalities pro
vided by statutes regulating that subject.
The object of these acts was simply to pro
vide instruments
of evidence to dispense
with the production of the subscribing wit
nesses in support of title by devise.
As was
said by Chief Justice Beasley,
the inten~
tion was to make them prima facie evidence
for the sake of convenience. Otterson v.
Hofford, 36 N. J. Law. 129-133. If the will,
as probatcd, showed a will executed in such
a manner as was required for a valid devise
of lands. the record of the probate, or a tran
script thereof, was prima facie evidence of
the title of the devisee. If the record did
not exhibit a will so executed, the record or
transcript went for naught. Den. v. Allen, 2
N. J. Law, 35, 38, 42, '£3; Allaire v. Allaire, 37
N. J. Law, 312, 318, 319, 39 N. J. Law, 113.
The act of 1846, which applies to foreign
wills, must receive the same construction;
for by the third section of that act it is de
clared that such record, or certiﬁed copies
thereof, should be evidence in the same man
ner, and have the same force and effect, as
if such will had been proved in the usual
manner, under the existing laws of this
state. It was so decided in Allaire v. Al
laire, supra.
It was contended by the plaintiff, to sus
tain this devise, that the act of 1886, (Supp.
Revision, 775,) requires a broader construc
tion. The argument
was based upon the
phrase. "shall desire to have the same re
corded in this state for the purpose of mak
ing title to lands or real estate in this state,"
and the fact that conveyances theretofore
or thereafter made by executors or devisees
The reason for the intro
were validated.
duction of the words above quoted, with re
spect to the purpose for which such will was

\/
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recorded, is apparent.
The act of 1846 contemplated letters testamentary, or of admin
istration upon the recording of the will, and
from non
required
a bond, with security
residents for the faithful administration of
the testator’s estate. In some instances the
record of a foreign will in this state was
needed exclusively as a munlment of title,
without any administration on the testator’s
estate.
The supplements of 1866 and 1886
were designed to meet this situation of affairs. Provision was therein made for re
cording the will for the sole purpose of mak
ing title to lands or real estate in this state
without letters testamentary or of adminis
without
tration thereon. and consequently
any bond for the administration of the tes~
tator’s estate. And it will be observed that
in every instance in these statutes, in which
the effect of such a record is declared, it is
declared that such will, upon being recorded,
"shall have the same force and effect, in re
spect to all lands and real estate whereof
the testator died seized. as if said will had
been admitted to probate, and letters testamentary or of administration with the will
annexed had been issued in this state;" and
that conveyances of such real estate by the
executor or devisee, “shall be as valid as if
said will had been admitted to probate, and
letters testamentary
or of administration
with the will annexed had been issued in this
state." in this language the legislature ex
pressed a purpose to put such a will, when
recorded, on the same footing, with respect
to lands, as wills recorded under the act of
1866.
The language in which these stat
utes are expressed gives no countenance t0
the supposition that the legislature intended
to suspend the statute concerning wills, with
respect to lands in this state, in favor of for
sign testators: or to give the record of for

143

eign wills an effect which it has not given
wills, duly probated in our
to domestic
courts. The whole of the legislation with re
spect to the force and effect of the probate
I and recording of wllls,—domestic or foreign,
| —upon the title to lands, is of the same char
i acter.
The record of probate, or a transcript
I thereof,
is made competent
evidence
dis
pensing with proof by the subscribing wit
nesses; leaving the legal effect of the will,
I
i as a devise of lands, to be determined
as it
would be if the original will was produced
and proved. The testator’s will, if produced
and proved, would be inoperative to devise
lands in this state. It acquired no additional
force from the recording.
A certiﬁcate will
, be made that the title to the lands in ques
tion did not pass under the testator’s will,
, but descended to his heirs at law.
In preparing this opinion,
have not over
I looked
the fact that upon the testator’s
death, in 1885, the lands in question
de
.
scended to his heirs at law, and that their
1 title was vested before the act of 1886 was
passed. But inasmuch as the act of 1882,
i, which was in
force when the testator died,
: is, in all respects material to this contro
’ versy, identical
pre
with the act of 1886,
ferred to consider the case as if controlled
' by the latest act on this subject.

I

I

I

I
1
i
i
,
i
i

NOTE. According to the uniform course of
the decisions of this court, the validity of these
as against the heirs at law, depends upon
the law of the state in which the lands lie, and
the validity of the bequests, as against the next
of kin, upon the law of the state in which the
testatrix had her domicile. Vidal v. Girard, 2
How. 127; Wheeler v. Smith, 9 How. 55; Mc
Donogh v. Murdoch, 15 How. 367; Fontain v.
Ravenel, 17 How. 369, 384, 394: Perin v. Ca
rey, 24 How. 465; Lorings v. Marsh, 6 Wall.
331; U. S. v. Fox. 94 U. S. 315; Kain v. Gib
boney, 101 U. S. 362; Russell v. Allen, 107 U.
S. 163, 2 Sup. Ct. 327.
devises,
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653, 112 N.
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et al.

230.)

Jan.

15, 1889.

Appeal from supremecourt, general term,
Second department.
Action for speciﬁc

brought
performance,
by William S. Johnson et al. against Hamil
ton Wallis et al., executors of A. H. Wallis.
Judgment for plaintiff was aﬂirmed by the
general

term, and defendants

appeal.

William G. Wilson, for appellants.
C. Lown, for respondents.

Frank

FINCH, J. Thi is an action in equity to
compel the speciﬁc performance by the vend
ors of a contract to sell and assign a judg
by John McAnerney and
ment recovered
others in the supreme court of this state
against a corporation known as the "Hud
son River Iron Company." The judgment
was assigned to one Alexander H. Wallis,
who was a resident of New Jersey, and
died, leaving a last will and testament,
which has been duly proved in that state,
were ap
and by which the defendants
They have qualiﬁed,
pointed
executors.
and entered upon the performance of their
trust. They thereafter made a written con
tract with one Jacob Russell, all whose
rights have passed to the present plaintiff,
to sell and assign to him such judgment for
a price to be ﬁxed as follows: The judgment
was a lien, or supposed to be a lien, upon
certain lands under the waters of the Hud
in this state,
son river, near Poughkeepsie,
and had no value beyond such lien. Ar
bitrators were chosen to ﬁx the value of
one acre of the upland, and that value,
multiplied by the number of acres subject
to the lien, was to be the purchase price of
That value was ascertained,
the judgment.
the price tendered, and a deed duly de
manded, which was refused, and thereupon
this action was brought. The plaintiff had
judgment, which the general term aﬂirmed,
and the defendants appealed to this court.
They rely mainly upon the proposition
that as foreign executors they could not sur
or be sued in this state, and acquire all
their rights from and owe their responsi
,billties to another jurisdiction. That is the
)general rule, but in this state, at least, is

and liabilities resting’?
to claims
wholly upon the representative character. In
Lawrence v. Lawrence, 3 Barb. Ch. 74, the
rule was declared to be applicable only to
suits brought upon debts due to the testator
in his lifetime, or based upon some trans
action with him, and does not prevent a
foreign executor from suing in our courts
upon a contract made with him as such ex
ecutor. Of course, where he can sue upon
such a contract, he may be sued upon it.
The remedy must run to each party, or
neither.
In the present case the action is
not founded upon any transaction with the
deceased, but upon a contract which the de
fendants themselves made. By force of th
will and their appointment they became
owners of the judgment.
Their title, al
though acquired under the foreign law, was
good. In Petersen v. Bank, 32 N. Y. 21, the
foreign executor sold an obligation of the
estate, and his assignee sued upon it. The
;
action was sustained on the grounds that,
the title of the foreign executor was good,I
and he could transfer it, and while he could
not have sued upon it his asslgnee was not
prevented.
In this case, therefore, the de
fendants were owners of the judgment, and
could lawfully contract for its sale. Having
done so, they were liable upon that contract,
which could be enforced against them be
cause they made it, and it did not derive
its existence from any act or dealing of
their testator. We agree, therefore, with the
courts below that the action could be main
conﬁned

tained.

Objection is made that the arbitrators
valued the land under water, and not the
upland.
The arbitrators certify that they
valued the land per acre lying between the
railroad and the river. That was upland,
and not land under water.
While they de
scribe lt as 11 8-10 acres, that may be re
jected as an immaterial element of the de
scription, and does not establish that their
valuation extended to anything but the up
land. Taking their whole report together.
its fair meaning is that they valued one
acre of upland at $25, and so the value of
the 11 8-10 was $295.
The judgment should be afﬂrmed with
costs.
All concur.
Judgment aﬂirmed.
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Appeal from decree of circuit court of Lee
county, rendered June 21, 1887, in a suit
wherein Nathan H. Moore and others were
complainants and the appellant,
Peter P.
Fugate, executor of M. B. Overton, deceased,
Opinion states the case.
was the defendant.
Duncan & Seweif, for appellant.
Pridemore, for appeliees.

LEWIS, P. The

A. L.

testator at his death, in
1880, was domiciled in Tennessee, and there
the will was proved, and the executor quali
ﬂed. No administration upon the estate has
ever been granted in Virginia. The legacy
sued for is claimed under the second clause
of the will, which is as follows: “(2) I give
and bequeath to Martha J. Combs, daughter
of Virginia A. Combs, deceased, ﬁve hun
dred dollars out of the G. B. Short debt,
when collected and put at interest, including
the amount due her in my hands from the
estate of Virginia A. Combs, deceased; and, if
the above Martha J. Combs should die leav
ing no heirs of her body, the said amount
to be divided equally between my heirs."
The bill alleges that the complainant, Moore,
after the testator’s death, intermarried with
the said Martha, since deceased, and had
issue by her, who survived her about three
months, leaving the complainant its sole dis
tributee; that both the complainant and the
defendant,
executor,
in Lee
the
reside
county, in this state; that the Short debt
"was owing" in that county; that the same
has been “collected by the said executor;"
and that the money remains undisbursed in
his hands. The object of the bill, therefore,
as averred, is "to enforce said trust, and to
compel the defendant to pay said legacy."
There was a demurrer to the bill, on the
ground—First, of want of jurisdiction, inas
much as the bill shows on its face that the
defendant
has never been appointed
or
qualiﬁed as the personal representative
of
the testator in this state, but in Tennessee
only, where the testator was domiciled; and
secondly, because the complainant,
not be
ing the personal representative either of his
deceased wife or of their deceased infant
child, had no right to sue. The defendant
also answered the bill, denying,
among
other things, that the Short debt was pay
able in this state, and averring that Short,
the debtor, resided in Hancock county, in
Tennessee, and that the debt had there been
collected. Afterwards an amended bill was
ﬁled, in which it was charged that the Short
debt was secured by a lien on certain real
estate in Tennessee, which had been sold to
enforce the lien; that at the sale the defend
ant purchased the land for a sum suﬂicient
to pay the debt. and now owes the purchase
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answered
money.
To this the defendant
that he had not bought the land for him
self, individually, but for the estate, and
that he owed nothing on account thereof.
He admitted, however, that the debt had
been collected.
He also demurred to the
amended bill.
Afterwards Reese D. Flan
ary, administrator of the deceased wife,
and also of her deceased child, was by con
sent made a party plaintiff to the suit; and,
when tne cause came on to be heard, a de
cree was entered directing the legacy to be
paid to him, which is the decree appealed

from.

It does not appear from the record what
disposition
was made of the demurrers to
the original and amended bills; but, as the
decree adjudicates the principles of the cause,
we must assume that they were overruled.
Matthews v. enkins, 80 Va. 463.
A number of questions were dicussed in
the argument at the bar, of which one of
the principal was whether the legacy is a
one; but, in the view
vested or contingent
we take of the case, it will not be necessary
We think the
to pass upon that question.
objection to the jurisdiction must be sus
tained, and therefore that the case must go
on’ on that ground.
It is an established general rule that a
grant of administration has no legal opera
tion outside of the
tate from whose juris
diction it was deri ed. Hence, ordinarily,
no suit can be maintained by any executor
or administrator, or against any executor
or administrator, in his oﬂicial capacity, in
the courts of any other state. Story, Conﬂ.
Laws (7th Ed.) § 513; 1 Barb. Ch. Pr. 153;
Andrews v. Avory, 14 Grat. 229; Harvey v.
Richards, 1 Mason, 381. If, however, an
executor or administrator should go into an
other state, and there, without taking out
new letters of administration, should collect
debts or other assets of his decedent, found
there, he would be liable to be sued in the
courts of that country by any creditor there,
and held liable to the extent of the assets
And in Tunstall v. Pollard, 11
so collected.
Leigh, 1, it was decided that an executor
who has qualiﬁed and received assets in a
foreign country, and has brought them in
to this state, is liable to be sued and to be
compelled to account here, although he has
he may
never qualiﬁed here, and although
have received no assets here. The present
case however, is not within the principle
of that decision, for here no assets have
been collected in this state, nor have any
The
been brought hither, by the defendant.
charge in the amended bill that the land
upon which the Short debt was secured was
purchased by the defendant, and that he now
owes the purchase money out of which the
legacy is payable, is denied in the answer;
and the agreed statement of facts in the
record, upon which the case was decided, is
in conformity with the averments of the
answer on that point. According to those
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averments. the land was purchased by the I strongly combated by Mr. Justice Story in
his treatise on the Conﬂict of Laws, (sec
executor, not for himself, but for the estate;
tion 514,) where numerous authorities are
and it is neither alleged nor proven that,
cited, including Doolittle v. Lewis, 7 Johns.
under the laws of Tennessee the purchase
for the estate was not a valid one. It is ad
Ch. 45, in which case Chancellor Kent said:
“It is well settled that a party cannot sue
Imitted, however. that the debt has been
or defend in our courts as executor or ad
collected, so that the case stands upon the
ministrator under the authority of a for
same footing as if the land had been sold
eign court of probate.
to a stranger for cash. The fact that~ the
Our courts take no
notice of a foreign administration, and, be
executor resides in this state does not affect
fore we can recognize the personal repre
the case. He is none the less a foreign ex
ecutor on that account.
The testator at his
sentative
of the deceased and his repre
character,
sentative
he must be clothed
death was an inhabitant of Tennessee; the
with authority derived from our law. Ad’
executor qualiﬁed there; administration has
ministration only extends to the assets of
never been granted here; and no assets of
the intestate within the state where it was
the testator are, or at any time have been,
granted.
If it were otherwise, the assets
in this state; and that is decisive of the
might be drawn out of the state, to the
case, so far as the question of jurisdiction
is concerned.
of domestic creditors.
The jurisdiction is sought to great inconvenience
and be distributed, perhaps, on very differ
be maintained on the ground of a personal
ent terms, according to the laws of another
trust in the executor, which, it is insisted,
jurisdiction." See, also, Vaughan v. North
may be enforced in the courts of this state;
up, 15 Pet. 1; 1 Lomax, ExIrs, marg. page
and Governor v. Williams, 3 Ired. 152, cited
142.
This doctrine, it is true, has been modi
in 1 Rob. Pr. (New,) 179, is relied upon. In
ﬁed in Virginia, to the extent of holding, as
that case, it is true, Chief Justice Ruﬂin
we have seen, that where a foreign execu
expressed the opinion that an administrator
tor comes into this state, bringing assets
may be compelled to account in a court of
with him. he may be sued here; but that, as
equity where he may be found to those en
we have also seen, does not affect the pres
titled to the estate, wherever ‘it may be sit
ent case, nor are we aware of any principle
uate, on the ground of a personal trust, no
upon which the unqualiﬁed doctrine enunci
matter where it may have been assumed;
but the remark was purely obiter, (the case l ated by Chief Justice Ruﬂin, and contended
for here, can be supported.
being an action at law, and consequently no
The decree
must therefore be reversed and the bill dis
such question being before the court,) and
missed for want of jurisdiction.
not authority, even in the
is, therefore,
courts of North Carolina. The doctrine is
Decree reversed.

