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MILLER

et al. v. SOAMMON.

(52 N.
Supreme Judicial

H.

609.)

Court of New Hampshire.
June, 1873.

In equity. The bill by Frank W. Miller
W. Marston against Stephen
and George
Scammon alleged that the plaintiffs were the
ot a daily newspaper, that the
publishers
defendant, fraudulently intending to deceive
and injure the plaintiffs, and to expose them
to loss and to a prosecution for libel, persuaded, and procured them to insert in their
newspaper an advertisement over the signature of the defendant, and which he said
was true, and which he alleged was necesto protect him against
sary and designed
being compelled to pay certain notes therein
described, which he then and there solemnly
declared had been wrongfully obtained, and
purporting to have been for a valuable consideration, and to have been signed by the
defendant, and which he then and there pretended and asserted he never signed, and upon which he might be sued, or which might
be set up in a suit against him.

The bin then avers that the allegations of

were false, and the presthe advertisement
ent plaintiffs, as well as the defendant, were
indicted and convicted for publishing a false
and malicious libel in said advertisement,
and the present plaintiffs were fined $150,
which they have paid, with costs taxed at
$21.63, together with other costs for coimsel'
fees and other expenses amounting to $50,
amounting in the whole to $221.63.
The plaintiffs pray that the court will ascertain the amount which they have had to
pay and the damages they have suffered by
reason of the fraud and deceit of the defendant, and that he may be ordered and decreed
to pay the same to the plaintiffs, with interest, and for such other relief as may be just.
To this bill there was a general demurrer,
and the questions of law thus raised were
reserved.
W. H. Y. Hackett, for plaintiffs.
for defendant

Mr. Wig-

gin,

FOSTER, J. As a declaration in case, to
recover damages for the deceit and fraud of
the defendant,
the plaintiffs' biU does not
seem wanting in the essential and ordinary
forms of pleading.

The prayer of the bill
may ascertain what the
plaintiffs "have had to pay, and the damages
they have suffered by reason of the fraud
and deceit" of the defendant, and that he
may be ordered and decreed to pay the same;
but the damages are specifically enumerated
in doUars and cents In the bill, and no aid
In equity is required for their ascertainment.
No reason is suggested In the bill why the
plamtiffs have chosen to proceed in equity
rather than by the usual course of the law,
which is ample in its form and power for the
redress of such grievances as the plaintiffs
complain of, provided they are entitled to reis that the court
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lief or satisfaction. If the plaintiffs' remedy
at law is not as plain, full, complete, and
adequate as it is by proceedings in equity,
neither the fact nor the reasons why are
suggested In this biU, which, if it may be
adopted for the disposition of such a case
as the present, may just as well serve hereafter as a precedent, mutatis mutandis, for
a bill to recover damages tot deceit, in any
case in which such damages are now sought
by means of an action of tort.
It is quite true that, not only by force of
our statutes, but upon general principles,
courts of equity exercise a general jurisdiction in cases of fraud, sometimes concurrent
with, and sometimes exclusive of, the comGen. St. c. 190, § 1; Snell,
mon-law courts.
Eq. 359. And it is said that in some cases
of fraud, for which the common law affords
complete and adequate relief, chancery may
Snell, Eq. 359.
have concurrent jurisdiction.
This general proposition, however, is too
broad when applied to our practice, under
the rules of evidence which permit or require
parties to testify. In the English practice,
and perhaps in some American states, equity
may entertain this concurrent jurisdiction,
because, although the remedy at law may be
said to be adequate, the means of obtaining
the truth, where discovery by the oath of
the party is essential, may be wanting or
deficient In the courts of common law. f'The
jurisdiction of the courts of equity for the
enforcement of dvil rights, as distinguished
from the jurisdiction of the courts of common law, derives much of its utility from
the power of the great seal to compel the
defendant, in a suit, to discover and set
forth, upon oath, every fact and circumstance within his knowledge, information,
and belief material to the plaintiff's case."
Adam, Eq. 1. But to a very great extent the
right to enforce discovery, and to search the
conscience of the party, which was formerly
only to be had In chancery, is afforded in the
practice and by the statutes of our law
courts as fully and effectually as by a court
of equity.
"Perhaps the most general, if not the most
precise, description of a court of equity, in
the English and American sense," says Judge
•
Story, "is that It has jurisdiction in cases
of rights recognized and protected by the
municipal jurisprudence, where a plain, adequate, and complete rem'edy cannot be had in
the courts of common law. The remedy
must be plain, for. If It be doubtful and obscure at law, equity will assert a jurisdiction. It must be adequate, for. If at law it
falls short of what the party Is entitled to,
that foimds a jurisdiction in equity; and It
must be complete, that Is, it must attara the
full end and justice of the case. • • »
The jurisdiction
of a court of equity Is,
therefore, sometimes
concurrent with ttie
jurisdiction of a cpurt of law. It is sometimes exclusive of it, and it Is sometimes
auxiliary to It" 1 Story, Bq. Jur. i 33.
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In the matter of actual fraud, Blackstone

said that "courts of equity are established to detect latent frauds and concealments which the process of the courts of lawis not adapted to reach." 3 Bl. Comm. 431.
And although It may still be that courts of
liberal equity powers may entertain concurrent jurisdiction with the courts of law,
even in those cases of fraud which are effectually remediable in the latter, such jurisdiction is . very seldom exercised anywhere,
as we believe, and never, to our knowledge,
in this state. Its ordinary application is
restricted to cases in which a decree is required compelling the wrongdoer, specifically,
to make good his default; "and therefore,"
says Mr. Adams, "if the wrong require specific redress, and such specific redress is not
attainable at law, there is a prerogative
jurisdiction in equity to relieve." Adams'
also,
Eq., Introduction *xxxv. Sometimes,
where the remedy at law would seem to be
equity will entertain jurisdiction
effectual,
for the sake of avoiding circuity of action
Smith, Man. Eq. §
or multiplicity of suits.
Indeed, as we regard it, the correct prin1.
ciple is laid down by Judge Story in his
Equity Pleadings (section 473), where he
says, "In general, courts of equity will not
assume jurisdiction where the powers of the
ordinary courts are sufficient for the purposes
of justice, and therefore it may be stated
as a general rule, subject to few exceptions,
that where the plaintiff can have as effectual
and complete a remedy in a court of law
as in a court of equity, and that remedy is
direct, certain, and adequate, a demurrer,
which is In truth a demurrer to the jurisdiction of the court, will hold; but where there
is a clear right, and yet there is no remedy
in a court of law, or the remedy is not plain,
adequate, and complete, and adapted to the
particular exigency, then, and in such cases,
com'ts of equity will maintain jurisdiction."
And see 1 Daniell, Ch. Prac. 610.
Although the plaintiffs have not told us,
in their complaint, wherein their remedy is
deficient at law, they have suggested it in
They say, "It is a recognized
argument
rule that equity will give relief against fyaud
upon less direct proof than would induce a
court of law to afford the same relief."
But
the only difference in the quality of proof
seems to be with regard to the matter of
presumptions; and although it Is said, in
support of the plaintiffs' general proposition,
that courts of equity will grant relief upon
the ground of fraud, established by such
presumptive evidence as courts of law would
not always deem sufficient proof to justify
a verdict (1 Story, Eq. Jur. § 190), it seems
quite manifest from the charge of the plaintiffs' bill that they cannot support or derive aid to their claim from any presumptions other than those which could as well
be deduced In a court of law as in equity,
from the circumstances which may be disclosed and developed before a jury.
has

Again, the plaintiffs say, "In equity the
plaintiffs are entitled to search the conscience of the defendant, and to have the
benefit of his answer under oath, or of his
refusal so to make it; and it is not quite
certain that the defendant could be compelled to state facts as a witness which,
while they would make out the plaintiffs'
case, woiUd expose him to another indictment." But our statute, permitting and compelling the testimony of parties in civil actions, seems to afford all the advantages
claim'ed for chancery jurisdiction in this respect; and an answer to a question, searching the defendant's conscience to its lowest
depths, could not, after his conviction for
the libel which he uttered and the plaintiffs published, be now avoided
on the
ground of its tendency to expose him to a
criminal prosecution, that prosecution and
its consequences having once been suffered
and expiated.
And, finally, they submit that "the remedy
may be neither plain nor adequate, which
depends upon the unwilling testimony of a
convicted llbeler." But a remedy will not
be regarded as inadequate simply because it
may be said that the evidence required to
enforce it is that of an tmwilling, or perhaps
an untruthful, witness; and, moreover, it
is not very apparent that equity is more effectual than the law to extract truth from
the lips of an unwilling "convicted liheler."
In the one tribunal, as in the other, the process is the same; in the one tribunal, as in
the other, both parties may testify, and both
be cross-examined.
In short, we are unable to discover any
sufficient grounds for entertaining equitable
jurisdiction of the plaintiffs' case. If the
plaintiffs are entitled to relief, their remedy
Is plain, and not doubtful or obscure. It is
by an action on the case for deceit. It is
adequate, and does not fall short of what the
party is entitled to, that Is, It entitles him to
a verdict for full and ample damages, and
with
a judgment and execution thereon,
costs, to be levied upon his goods or estate,
And
and, for want thereof, upon his body.
In this particular It is complete, attaining
the full end and justice of the case, which
requires no other decree than such a judgment and execution. In all these particulars, the definition of the terms "plain, adequate, and c;mplete," as furnished by the
books, is fully satisfied.
1 Story, Eq. Jur.
§

33.

It is unnecessary to entertain the question
whether the plaintiffs, upon the statements
contained in their bill, might have a remedy
at law. It would seem that everything alleged In the bill might, upon the indictment
against them, have been shown in evidence.
Whether, if proven by credible testimony. It
would constitute a legal defense, we need
not now inquire. It is said that, before a
person gives general notoriety to oral calumny by circulating it in print, he must be
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to prove Its truth to the letter.
An editor gives publicity to a private slander
at his ovyn -risk, for he has no more right
to take away the character of a man, without being able to prove the charge that he
has made against him, than he has to take
his property, without being able to justify
the act by which he possessed himself of it.
Add. Torts, 775, 776. And even the truth
of the thing charged is in many jurisdictions
inadmissible as a justlflcation, and, If admitted at all, can only be received to rebut
or refute the proof or inference of malice.
prepared
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which is said to constitute the essence of
the offense.
Whart. Cr. Law, 850.
It would seem that if the plaintiffs might
have shown the facts which they now allege
in defense of the indictment upon which
they have been convicted, or if the proffered testimony was Inadmissible, because
affording no justification, the conviction must
be regarded as putting all the partis to this
bill in pari delicto, and that the plaintiffs
can therefore have no claim, either in law
or equity, for relief.
BUI dismissed.
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BUZARD

et al. v.

(7 Sup. Gt. 249,

HOUSTON.

119 U. S. 347.)

Supreme Court of the United States.

Dec. 13,

1886.

Appeal from the Circuit Court of the Unitfor the Western District of Texas.

ed States

This was a bill In equity, filed November
1881, by Buzard and Hillard, jcitizens of
Missouri, against Houston, a citizen of Texas,
the material allegations of -which were as
follows:
That the plaintiffs were partners in the
of pasturing and breeding cattle
business
upon a tract of land owned by them In the
state of Texas, and on October 14, 1881, negotiated a purchase from the defendants of
1,500 cows and 50 bulls, to be delivered at
Lampasas, in that state, in May, 1882, at
the price of $15.50 a head, one-half payable
and the
upon the signing of the contract,
other half upon dehvery of the cattle; that
the terms of their agreement were stated in
of that date, signed by the
a memorandum
parties, and intended as the basis of a more
formal contract to be afterwards executed;
and that the plaintiffs at once paid to the
That
defendant $500 in part performance.
on October 31, 1881, the parties resumed neand met to complete the congotiations,
tract; that the defendant then proposed that,
in lieu of the contract with him for the cattle mentioned in the memorandum, the plaintiffs should take from him an assignment of
a similar contract in writing, dated August
13, 1881, and set forth in the bill, by which
one Mosty agreed to deliver to the defendant
an equal number of similar cattle, at the
same time and place, at the price of $14 a
bead; that the defendant then stated that
he had paid the sum of $15,000 on the contract with Mosty; and asked that, In case of
his assigning that contract to the plaintiffs,
they should pay him that sum, and also the
difference of $1.30 a head In the prices mentioned in the two contracts, but finally proposed to deduct from this 25 cents a head;
that, as an inducement to the plaintiffs to
make the exchange of contracts, the defendant represented to them that Mosty was good
and solvent, and able to perform his contract; that he was better than the defendant, and then had on his ranch 1,200 head
of the cattle; and that there was no doubt
of the performance of this contract, because
one McAnulty was a partner with Mosty In
its performance; of all which the plaintiffs
knew nothing, except that they knew that
McAnulty was a man of wealth, and fully
able as well as willing to perform his contracts.
That on November 1, 1881, the plaintiffs,
believing and relying on the defendant's representations aforesaid, accepted his proposition, and paid the sum of $14,500, making,
with the sum of $500 already paid, the
amount of $15,000, which he alleged he had
23,
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paid to Mosty on his contract, and executed
and delivered to the defendant their obligation to pay him, on the performance
by
Mosty of that contract, an additional sum of
$1,837.50, being the profit on the contract
with Mosty in the sale to the plaintiffs, less
the deduction of 25 cents a head; and returned to him his original contract with
them, and in lieu thereof received from him
liis contract with Mosty, and his assignment
thereof to the plaintiffs indorsed thereon, and
set out in the bill, containing a provision that
he should not be responsible in case of any
failure of performance by Mosty; that the
aforesaid representations of the defendant
were absolutely untrue, deceitful, and fraudulent, and were known by the defendant to
be false, and the plaintiffs did not know and
had no means of knowing that they were
untrue; that those representations
were intended by the defendant to deceive the plaintiffs, and did deceive them, to their great
injury, to-wit, to the extent of the amount of
$15,000 paid by them to him, and to the further extent of $10,000 for the expenses necessary to obtain other cattle, and for the loss
of the Increase of such cattle for the next
year by reason of the impossibility of obtaining them In the exhausted condition of
the market; and that Mosty, at the time of
the assignment, was absolutely insolvent, and
had no property subject to be taken by his
creditors, and his contract was utterly worthless, as the defendant then knew.
The bill then stated that the plaintiffs
brought into court the contract between the
defendant and Mosty, that it might be delivered up to the defendant; and also the assignment thereof by the defendant to the
plaintiffs, that It might be canceled.- The
bill prayed for a discovery; for a rescission
and cancellation of the assignment of the
contract -with Mosty, and also of the plaintiffs' obligation to pay to the defendant the
sum of $1,837.50; for the repayment to the
plaintiffs of the excess of money received by
the defendant from them beyond the amount
which they were to pay him under the original contract; for a reinstatement and confirmation of that contract, and its enforcement upon such terms as the court might
deem just and proper; or. If that could not
be done, that the defendant be compelled to
restore to the plaintiffs the sums of $500 and
$14,500 received from them, and also to pay
them the sum of $10,000 for damages which
they had sustained by reason of the defendant's fraudulently obtaining the surrender of
the original contract, and by reason of the
other Injuries resulting to them therefrom;
and for further relief.
The defendant demurred to the bill, assigning as a cause of demurrer that the hill
showed that the plaintiffs' only cause of action. If any, was for the sums of money paid
by them on the contract, and for damages
for breach of the contract, for which they
had an adequate and complete remedy at
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The circuit court overruled the demurlaw.
rer. Tlie defendant then answered fully under oath, denying that he made any of the
alleged, and repeating the derepresentations
fense taken by demiu-rer; the plaintiffs filed a

general replication; conflicting testimony was
taken; at a hearing upon pleadings and proofs
and the
the bill was dismissed, with costs;
plaintiffs appealed to this court.
j

H. E. Barnard, for appellants Buzard and!
Jas. P. Miller, for appellee Hous-\

another.
ton.

Mr. Justice GRAY, after stating the case
delivered the opinion of
as above reported,
the court.
In the judiciary act of 1789, by which the
first congress established the judicial courts
of the United States, and defined their jurisdiction, it Is enacted that "suits in equity
shall not be sustained in either of the courts
of the United States, in any case where plain,
adequate, and complete remedy may be had.
Act of September 24, 1789, c. 20,
at law."
Five days
§ 16 (1 Stat. 82; Rev. St. § 723.)
later, on September 29, 1789, the same congress proposed to the legislatures of the several states the article afterwards ratified as
the seventh amendment of the constitution,
which declares that "in suits at common law,
where the value in controversy shall exceed

twenty dollars, the right of trial by jury shall
1 Stat. 21, 98.
be preserved."
The effect of the provision of the judiciary
act, as often stated by this court, is that
to
"whenever
a court of law Is competent
take cognizance of a right, and has power to
proceed to a judgment which affords a plain,
adequate, and complete remedy, without the
aid of a court of equity, the plaintiff must
proceed at law, because the defendant has a
constitutional right to a trial by jury." Hipp
Insurance Co.
V. Babin, 19 How. 271, 278;
T. Bailey, 13 Wall. 616, 621; Grand Chute v.
Winegar, 15 Wall. 373, 375; Lewis v. Cocks,
23 Wall. 466, 470; Root v. Railway Co., 105
U. S. 189, 212; Killian v. Ebbinghaus, 110
U. S. 568, 573, 4 Sup. Ct 232. In a very recent case the court said:
"This enactment
certainly means something;
and, If only de-

claratory of what was always the law. It
must, at least, have been intended to emphasize the rule, and to Impress it upon the attention of the courts." New York Guaranty
Co. V. Memphis Water Co., 107 U. S. 205, 214,
2 Sup.

Ct. 279.

Accordingly a suit In equity to enforce a
legal right can be brought only when the
court can give more complete and effectual
relief. In kind or in degree, on the equity side,
than on the common-law side;
as for instance, by compelling a specific performance,
or the removal of a cloud on the title to real
estate; or preventing an Injury for which
damages are not recoverable at law, as in
Watson V. Sutherland, 5 Wall. 74; or where
an agreement procured by fraud is of a con-
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tinuing nature, and its rescission will prevent
of suits, as in Boyce v. Grundy,
3 Pet. 210, 215, and In Jones v. Bolles, 9
Wall. 364, 369. In cases of fraud or mistake,
as under any other head of chancery jurisdiction, a court of the United States will not
sustain a bill in equity to obtain only a decree for the payment of money by way of
damages, when the like amount can be recovered at law in an action sounding in tort
or for money had and received.
Parkersburg
V. Brown, 106 U. S. 487, 500, 1 Sup. a. 442;
Ambler v. Choteail, 107 U. S. 586, 1 Sup. Ot
556; Litchfield v. Ballou, 114 U. S. 190, 5 Sup.
a multiplicity

Ct

820.

In England,

Indeed, the court of chancery.
In cases of fraud, has sometimes maintained
bills in equity to recover the same damages
which might be recovered In an action for
money had and received.
But the reason for
this, as clearly brought out by Lords Justices
Knight Bruce and Turner, in Slim v. Orouclier, 1 De Gex, P. & J. 518, 527, 528, was that
such cases were within the ancient and original jurisdiction In chancery before any court
of law had acquired jurisdiction of them, and
that the assumption of jurisdiction by the
courts of law, by gradually extending their
powers, did not displace the earlier jurisdiction of the court of chancery.
Upon any
other ground, such bills could not be maintained. Clifford V. Brooke, 13 Ves. 131;
Thompson v. Barclay, 9 Law J. Ch. 215, 218.
And we have not been referred to any Instance In which an English court of equity'
has maintained a bill In such a case as that
now before us. In Newham v. May, 13 Price,
749, Chief Baron Alexander said: "It is not
in every case of fraud that relief is to be
administered by a court of equity. In the
case, for instance, of a fraudulent warranty
on the sale of a horse, or any fraud upon the
sale of a chattel, no one, I apprehend,
ever
thought of filing a bill In equity."
r The present bill states a case for which an
action of deceit could be maintained at law,
and would afford full, adequate,
and complete remedy.
The original agreement for
the sale of a number of cattle, and not of any
cattle in particular, does not belong to the
class of contracts of which equity would decree specific performance.
If the plaintiffs
should be ordered to be reinstated In all their
rights under that agreement,
and permitted now to tender performance thereof on
their part, the only relief which they could
have in this suit would be a decree for damages, to be assessed by the same rules as in
an action at law. The similar contract with
Mcsty, and the assignment thereof to the
plaintiffs, are in the plaintiffs' own possession, and no judicial rescission of the assignment is needed.
If the exchange of the contr.act was procured by the fraud alleged, it
would be no more binding upon the plaintiffs
at law than in equity; and In an action of
deceit the plaintiffs might treat the assignment of the contract with Mosty as void.
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and, upon delivering up that contract to the
defendant, recover full damages for the nonNo
performance of the original agreement.
relief is sought against Mosty, and he is not
made a party to the bill. The obligation executed by the plaintiffs to the defendant is
not negotiable, so that there is no need of an
injunction. A Judgment for pecuniary damages would adjust and determine all the rights
of the parties, and is the only redress to
vrhich the plaintiffs, if they prove their alleThere is therefore no
gations, are entitled.
ground upon which the bill can be maintained.
Insurance Co. v. Baiiey, 13 Wall. 616^
and other cases above cited.
The comparative weight due to conflicting
testimony such as was introduced in this
case can be much better determined by seeing and hearing the witnesses than upon
written depositions or a printed record.
This case does not require us to enter upon
a consideration of the question under what
circumstances a bill showing no ground for
relief, and praying for discovery
equitable
as incidental only to the relief sought, is open
to a demurrer to the whole bill, or may, if
discof ery is obtained, be retained for the purposes of granting full relief, within the rule
often stated in the books, but as to the proper
limits of which the authorities are conflicting. It is enough to say that the case clearly
falls within the statement of Chief Justice
Marshall: "But this rule cannot be abused
by being employed as a mere .pretext for
bringing causes, proper for a court of law, into a court of equity.
If the answer of the
defendant discloses nothing, and the plaintiff supports his claim by evidence in his own
possession,
imaided by the confessions
of
the defendant, the established rules, limiting
the jurisdiction
of courts, require that he
should be dismissed from the court of chancery, and permitted to assert his rights in a

court of law."

Russell

v.

Clark,

7

Cranch,

also, Horsburg v. Baker, 1 Pet.
232, 236; Brown v. Swann, 10 Pet. 497, 503.
The decree of the circuit coiu-t, dismissing
the bill generally, might be considered a bar
to an action at law, and it Is therefore, in
69, 89.

See,

with the precedents in Rogers v.
U. S. 644, 1 Sup. Ot 623, and the
cases there cited, ordered that the decree be
reversed, and the cause remanded, with directions to enter a decree dismissing the bill
for want of jurisdiction, and without prejudice to an action at law.
accordance

Durant,

106

BRADIiEY,

J.

(dissenting.)

I

dissent from

judgment in this case so far as it directs
by the court below
le bill to be dismissed
fir want of equitable jurisdiction. The compjainant had been induced to give up a con,ct for cattle made to him by the defendnt, and to accept in lieu of it an assignment
from the defendant of a contract which he
had from a third person who was insolvent,
and whose insolvency was not known by the
complainant, but was known by the defendant, though he asserted that the third person
was entirely responsible.
The bill seeks to
abrogate and set aside the assignment, and
to restore to complainant his original contract, on account of the fraud and misrepresentation practiced upon him.
Having
been induced to pay $15,000 in the transaction, and suffered a large amount of damages, he adds to the relief sought a prayer
le

to have

his

damages

assessed

and

decreed.

This is the case made by the bill. I think it
is clearly within the scope of equity jurisdiction, both on account of the fraud, and from
the nature of the relief asked by the complainant; namely, the cancellation of an
agreement, and the reinstatement of a contract which he had been fraudulently induced to cancel.
If the bill had prayed nothing
else, it seems to me clear that it would have
presented a case for equity.
A court of law
could not give adequate relief. The existence of the assignment,
and the cancellation of the first agreement, would embarrass
the plaintiff in an action at law. It is different from the case of a lost note or bond.
Fraud is charged, and documents exist which
in equity ought not to exist. I think the
crmplainant Is entitled to have the fraudulent transaciion wiped out, and to be restored
to his original status.
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Mich. 367.)
Supreme Court of Michigan.
Jan. Term,
(31

1875.

Appeal from circuit court, Berrien county;
In chancery.

Edward
S. Clapp

Bacon, for complainant.
George
Darwin Hughes, for defend-

and D.

ants.

J.

GRAVES, O.
The real grievance alleged
by complainant is, that defendants combined to defraud him, and the substance of the
transaction,
and its incidents, which he relates at much length, may be stated from the
bill as follows:
The defendant Stewart resided In St. Jo-

seph, Berrien county, and owned a stock of
goods, including a quantity of boots and
shoes. This property was at Bangor, Van
Buren county, and was yalued by Stewart at
some fourteen thousand dollars, and he wished to sell it.
One Sherwin, residing in Illinois, owned a tract of about two hundred
acres of land in Berrien county, which he desired to dispose of.
Complainant was an
acquaintance of Sherwin, and after some negotiations, it was agreed between the different parties, that Stewart should transfer to
complainant
the boots and shoes and onehalf of the remainder of the stock, and that
complainant, in consideration thereof, should
procure Sherwin, upon certain terms agreed
on between
Sherwin and complainant, to
convey the land to Stewart, but subject to
an existing mortgage on it of one thousand

dollars; that Carroll should buy the remaining half of the stock of Stewart at two thousand five hundred dollars; that complainant
in a few days received from Sherwin the
deed going to Stewart, and called on the latter to deliver it, and get possession of the
boots and shoes and his share of the other
goods; whereupon Stewart stated that complainant would have no trouble about the
goods, as Carroll was at Bangor, in charge
of them and making an inventory; that complainant expressed himself as unwilling to
deliver the deed unless Stewart would give
him some writing which would assure to him
his portion, as he had nothing to do with
Carroll; that Stewart then stated his readiness to give such a paper, and one Devoe, a
brother-in-law of complainant, being present,
it was arranged that the writing should run
to Devoe instead of complainant; although,
as was understood,
complainant was solely
interested;
that Stewart then made a bill of
sale to Devoe of the boots and shoes, und
half of the rest of the stock, and added an
order to Carroll to make delivery; that complaumnt then gave up the deed to Stewart,
who subsequently put it on record, and Devoe received the bill of sale and order, and
proceeded to Bangor for the property; that
complainant and Devoe then called on Carroll
for
when Tie refused to deliver any of it,
or to allow any of
to be taken, and claimed

it

it,

the whole in virtue of
purchase by himself
of Stewart; that complainant succeeded in
getting a part of the boots and shoes, but
was precluded by Carroll from getting anything more; that complainant discovered, after this claim by Carroll, that subsequent to
the conclusion of the termg of the bargain
as before mentioned, but before the delivery
of Sherwin's deed to Stewart, and the making of the bUl of sale and order by Stewart
to Devoe, Carroll and Stewart had fraudulently, and without complainant's knowledge,
and with intent to cheat him, made an arrangement by which Stewart had given a bill
of sale of the whole property to Carroll, ard
had taken back a mortgage on
for two
thousand" five hundred dollars; that complainant had neither knowledge nor notice of
this transaction when the deed was delivered
to Stewart, and the bill of sale and order received from him, and first became aware of
it when CarroU refused to allow anything to
be taken; that Stewart and Carroll refused
to recognize any right of complainant in or'
to the property, and refused to allow him to
have any of it; that Stewart and Carroll, or
one of them, have converted a portion of
it and appropriated the proceeds, and mixed
with the rest of the old stock other goods
since procured; that Devoe has assigned to
complainant, but that Stewart and Carroll
wholly deny his right.
The bill waived answer on oath, and asked
no preliminary or final relief by injunction.
Neither did it seek to get rid of the deed
made to Stewart, or to obtain the land conveyed by Stewart to complainant.
The defendants answered separately, and
denied the fraud charged, and most of the material matter tending to show the grievance
alleged in the bill. Their account of the
transaction was in substance, that complainant was not known to Stewart in the transparty in any way to
action as vendee, or as
the trade concerning the goods, and that Carroll was sole vendee.
They further explicitly claimed that the
bill did not make a case of equitable cognizance, and insisted that his remedy, if any,
was at law.
Proofs having been taken, the court on final
hearing decreed that the defendants, within
forty days after the 11th of August, 1874,
should pay to complainant, or his solicitor,
two thousand nine hundred and fifty dollars,
with interest from that date at seven per
cent., together with complainant's costs, and
that he should have execution therefor. The
defendant Stewart thereupon appealed, whilst
the defendant Carroll acquiesced in the de-
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cree.

It appears to me quite Impossible, in the
face of the objection taken and insisted on,
to sustain this decree without sanctioning
the right to come into equity in all cases to
recover damages where the grievance asserted is a fraud committed by one upon another in a dealing in personal property.
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If

the right contended for and carried out
by the decree can be maintained, no reason
Is perceived why, upon the same principle, a
party claiming to have been cheated in a
horse trade, or in a purchase of any chattels

where the amount is sufficient, may not at
his election proceed to sue in chancery for
damages, and preclude an investigation before a jury.
The principles and course of practice of the
court are, however, not in harmony with any
such procedure.
It is admitted that the books commonly say
that equity has jurisdiction in all cases of
fraud, but every one knows that the proposition is not to be accepted literally.
It must
always be understood in connection with the
general and specific remedial powers of the
These, confine it absolutely to civil
court.
suits. They also confine it, when the point
is seasonably and properly made and insisted
on, to transactions where, in consequence of
the Indicated state of facts, there appears to
be ground for employing some mode of action, or some kind of aid or relief not practicable In a court of law, but allowable In
equity.
In the present case no injunction was called for, and there was no ground for discovery, and no discovery was sought, as the bill
f waived an answer on oath.
No claim was set up to have the deed from
Sherwin to Stewart set aside, or to have the
land conveyed to complainant, and no case la
made to warrant such a claim, since the bill
contains nothing to show that third persons
may not have acquired interests on the faith
of Stewart's title.
Indeed, no circumstances are set forth to
call specially for equitable intervention or for
any assistance or mode of redress peculiar to
chancery procedure.
/" The facts as given, and the case as shaped,
just the action and relief peculiar to
f point to
They look to a single judga court of law.
ment for damages, and nothing else.
The case, then, was really of legal, and not
v^ln strict propriety of equitable cognizance.
The objection was timely made and urged.

and complainant was bound to regard It; and
unless it is to be maintained that in all cases
standing on the same principle, a complaining party is to be allowed by his election to
try in chancery, and prevent an investigation
by juiy, the point made by appellant must
be sustained, and In my judgment it should
Story, Eq. Jur. §§ 72-74; 1 Spence, Bq.
be.
Jur. 691-700; Adams, Eq. Introduction, pp.
57, 58; Shepard v. Sanford, 3 Barb. Oh. 127;
Bradley v. Bosley, 1 Barb. Oh. 125; Monk v.
Harper, 3 Edw. Oh. 109; Pierpont v. Fowls,
2 Woodb. & M. 23, Fed. Gas. No. 11,152; Vose
T. Philbrook, 3 Story, 335, Fed. Cas. No. 17,010; Insurance Co. v. Bailey, 13 Wall. 616;
Hipp V. Babin, 19 How. 271; Parker v. Manufacturing Co., 2 Black, 545; Jones v. Newhall. 115 Mass. 244; Suter v. Matthews, Id.
253; Foley v. Hill, 2 H. li. Oas. 28; Crampton V. Varna K. Co., 7 Oh. App. 562, 3 Eng.
R. 509; Hoare v. Bremridge, L. H. 14 Bq.
522, 3 Eng. B. 824, cited by Lord Hatherly
with approbation in Ochsenbein v. Papelier,
8 Oh. App. 695, 6 Eng. B. 576; Kemp v.
Tucker, 8 Oh. App. 369, 5 Eng. R. 596; Warne
V. Banking Co., 5 N. J. Eq. 410; Haythom v.
Margerem, 7 N. J. Eq. 324.
There would be more reason than there is
for wishing to escape from the objection noticed, if complainant's version of the afCair
was placed by the proofs beyond fair controversy; but it is not. The evidence is extremely conflicting in regard to the true nature of the transaction, and there is room for
arguing in favor of the theory advanced on
each side.
The case is, then, specifically
suited for investigation by jury, where the
witnesses can be seen and their trustworthiness be better understood.
think that, so far as the defendant Stewart is concerned, who alone has appealed,
the decree should be reversed, and the bill
dismissed, with his costs of both courts, but
that the dismissal should be without prejudice to any proceedings at law against him
the complainant may think proper to take.

I

OAMPBBtili and COOLEX, JJ., concurred.
CHRISTIANOY, J., did not sit in this case.

