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The action is by a lessee against his lessor
for failure of the latter to give the lessee
possession of the leased premises according
to the covenants in the lease.
Under date of
October 22, 1884, the parties executed an in
denture of lease in and by which the de
fendant leased to the plaintiff his store, No.
411 Broadway,
in the city of Milwaukee,
from November 15, 1884, to May 1, 1890, at
a yearly renttherein reserved, and therein
that, on paying such rent, and
covenanted
performing the conditions contained in such
lease ‘to be performed by him, the plaintiff
should have the quiet and peaceful posses
sion of the leased premises during such terin.
The defendant was unable to give the plain
tiff the possession of the leased store because he had theretofore leased the same to
Wilde & Uhlig for three years, commencing
May 1, 1883, and Uhlig was lawfully in pos
session thereof under such lease when the
plaintiffs term under his lease commenced,
and so continued in possession
thereafter.

The plaintiff paid the defendant rent until
lJecember 1, 1884, at the execution of the
lease, being $41.07, as stipulated in the lease,
and performed all his covenants therein con
tained.
The plaintiff also put some goods in
the store with the consent of the defendant,
but.was required by Uhlig to take them
away. This involved an expenditure by the
plaintiff of $14.40. It is averred in the com
plaint that, for 12 years before the making
of the lease ﬁrst above mentioned, the plain
tiff had carried on, in the city of Milwau
kee, and for the last ﬁve years in the vicinity
of the leased store, a wholesale and retail
business in pictures, picture-frames, and ar
tist’s materials, and in manufacturing pic
ture-frames, and had a very large and lucra
tive custom and patronage
established
in
said business;
that be leased the store No.
411 Broadway for the purpose of carrying on
and continuing the same business therein, of
which the defendant had notice; that’such
store was especially well located, and adapt
ed to the requirements of plaintiff,s said
that, relying upon having posses
business;
sion of the leased store at the stipulated time
in which to carry on his business, he pur
chased a large stock of goods adapted to the
holiday trade, in December, which is the
most proﬁtable trade during the year; and
that he lost this trade by reason of his fail
ure to obtain possession of the store.
Also
that, upon the refusal of the defendant to
give him possession of the store, the plain
tiff diligently endeavored, but without suc
cess, to obtain another store, suited to the re
quirements of his business,and that the rent
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al value of the leased store for the term of
the lease is at least $22,000 more than the rent
thereof reserved in the lease.
The closing
paragraph of the complaint is as follows:
"That, by reason of the premises, plaintiff,s
said business has been broken up and de
stroyed, and his trade and custom gone, and
his stock of goods purchased to carry on his
business

at said

store so leased

has become

greatly depreciated and destroyed in value,
and plaintiff has lost the proﬁts which he
would and could have made in continuing
and carrying on his aforesaid business at
said leased premises since said ﬁfteenth day
of November, 1884, had said leased premises
been surrendered and delivered up to him as
agreed by defendant, and his said leasehold
interest in said premises been lost and de
stroyed, to the damage of plaintiff in the sum
of ﬁve thousand dollars." Judgment for $5,
000 and costs is demanded.
The answer de
nies in detail each of the above averments,
except that the defendant owned the store
No. 411 Broadway, and executed
a lease
thereof to the plaintiff as alleged in the com
plaint.
The controversy on the trial was conﬁned
to the question of damages.
The plaintiff
offered testimony forthe purpose of proving
the special damages stated in the complaint,
but the salne was rejected, and the judge
held that the measure of the plaintiffs dam
ages is the difference between the rent re
served in the lease and the actual rental
value of the store, together with the expense
of removing the plaintiff,s goods (before men
tioned) from the store after the term of the
lease commenced, and conﬁned the testimo
ny to those elements of damages.
Only a
single question was submitted to the jury,
which is as follows: “What was the actual
value per annum of the premises 411 Broad
way, Milwaukee, described in the lease from
defendant to plaintiff, from and after No
vember 15, 1884?" The jury answered $1,
200.
The rent reserved in the lease until
May 1, 1987, is $1,000, and $1,200 thereafter.
On April 5, 1886, the court gave judgment
for the plaintiff for $272.14 damages, and for
costs of suit.
It is recited in the order for
judgment that the plaintiff admitted he went
into possession of the leased store March 1,
1886.
It is understood that the judgment is
made up of $200 per annum (being the ex
cess in the value of the rent as found by the
jury, over and above the rent stipulated in
the lease) from November 15, 1884, to \Iarcu
1, 1886, and the item of $14.40 above men
tioned.
The item of $41.67 paid defendant
on account of rent was disallowed for die
reason (as stated by the court) that the lease
by operation of law,
to plaintiff “assigned,
the premises during Uhllg,s term to Mr. Po
poskey, and he has the right to recover the
rent from Mr. Uhlig." The plaintiff appeals
from the judgment.
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Dey & Friend, for appellant. Jenkins,
Winkler, Fish &. Smith, for respondent.

LYON, J. This action was brought to re
cover damages for the failure of the defend
ant to put the plaintiff in possession of the
store No. 411 Broadway, Milwaukee, leased
by the former to the latter, at the time stipu
of
lated in the lease as the commencement
the term. It is substantially an action for a
breach of the covenant for quiet enjoyment
.ontained in the lease. 1 Tayl. Landl. & Ten.
309.
This appeal presents for determina
ion the question, what is the true rule of
amages for a breach of that covenant in
hat case, in view of the facts proved and of
fered to be proved therein? The rule is un
doubtedly the same as in an action for a
breach of covenants for title in an absolute
conveyance;
that is to say, had the plaintiff
purchased the store No. 411 Broadway of the
convey
efendant,
and taken an absolute
ance thereof, instead of a lease for ﬁve or
more years, under the same circumstances
which existed when the lease was executed,
the measure of his damages for a breach of
the covenants for title in such conveyance
would be the same that it is for a breach of
the covenant for quiet enjoyment in the
lease.
3 Suth. Dam. 147; Blossom v. Knox,
Indeed, the covenant for quiet
3 Pin. 262.
enjoyment is one of the covenants for title in
Rawle, Cov. 17. It is also
a conveyance.
said to be "an assurance consequent upon a
defective title." Id. 125.
The general rule of damages which ob
tains in England and many of our sister
states for a breach of covenant for title was
ﬁrst authoritatively laid down in 1775, in the
pleas of Fiureau v.
case of the common
Thornhill, 2 W. Bl. 1078.
The defendant
.covenanted to sell the plaintiff a rent for a
term of years issuing out of leasehold prem
ises, but, without fault on his part, the derendant was unable to make good title there
to.
The plaintiff claimed damages for the
loss of his bargain, but it was held that he
was not entitled thereto.
De Grey, C. J.,
said: “Upon a contract for a purchase, if the
title proves bad, and the vendor is (without
fraud) incapable of making a good one, I do
not think the purchaser can be entitled to
any damages for the fancied goodness of the
bargain which he supposes he has lost."
Blackstone, J., said: “These contracts are
merely upon condition, frequently expressed,
but always implied, that the vendor has a
good title."
The rule oif the above case
has been much considered in both England
and this country; and while its scope has
been more clearly deﬁned, and its applica
tion somewhat limited by later adjudica
tions, the rule itself. as applied to cases in
which the vendor honestly believed he had a
good title, but the title failed for some de
fect not known to him, and of which he was

not chargeable with notice, is now ﬁrmly es
tablished in the jurisprudence of England by
the judgment of the house of lords in Bain
v. Fothergill, L. R. 7 Eng. & Ir. App. 158.
As already observed, the rule prevails in sev
eral of the United States, including this
state, uvnder the limitations just men oned, of
(good faith and excusable ignorance of the
Indeed, these
vendor of defects in his title.
are scarcely limitations, but rather an inter
qualiﬁcation
pretation of the
“without
fraud," in the opinion by De Grey, C. J., in
the principal case. The rule as it now stands
has been applied in this state in Rich v.
Johnson, 2 Pin. 88; Blossom v. Knox, 3 Pin.
262; Nichol v. Alexander, 28 Wis. 118; Mes
ser v. Oestreich, 52 Wis. 684, 10 N. W. 6, and
in other cases.

Under this or any other rule, the piaintift
is entitled to recover the consideration paid
Hence,
by him on account of the purchase.
in the present case, whatever may be the
of damages. the plaintiff should
measure
have recovered the amount he advanced for
rent, and interest thereon.
The reason giv-/
en by the circuit judge for excluding this
amount from the plaintiffs recovery, towit,
that he could recover the rent from Uhlig,
the tenant under the paramount lease, is con
ceived to be unsound.
The plaintitt did not
purchase a term subject to the lease of Uh
lig, but an absolute term; and while he
might, perhaps, have treated his lease as an
assignment of the rents accruing under the
prior lease, and collected the same from Uh
lig, there is no rule of law which compels
Indeed, had he done so, it pos
him to do so.
sibly might have operated as a waiver of
any claim for damages for the breach of the
covenant sued upon.
The limitations of the rule of Fiureau v.
Thornhill, or rather the exceptions thereto,
are well stated in 3 Suth. Dam. 149, as fol
lows: I “Where a lessor knows, or is charge
able with notice, of such defect of his title
that he cannot assure to his lessee quiet en
joyment for the term which such lessor as
sumes to grant;1where he refuses, in viola
tion of his agreement, to give a lease, or pos
session pursuant to a lease, having the ability
to fulﬁll, as well as where the lessor evicts
his tenant,—he is chargeable with full dam
ages for compensation,
and the doctrine of
Flureau v. Thornhili has no application. On
this general proposition the authorities agree.
In such cases the difference between the rent
to be paid and the actual value of the prem
ises at the time of the breach for the unex
pired term is considered
the natural and
proximate damages.
Where the lessee is de
prived of the possession and enjoyment un
der such circumstances, the lessor is either
guilty of intentional wrong, or he has made
the lease, and assumed the obligation to as
sure the lessee’s quiet enjoyment, with a
culpable ignorance of defects in his title. or
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on the chance of afterwards acquiring one.
In neither case has he any claim to favorable
consideration; and he is not excused, on the
doctrine of Flurean v. Thornhill, from mak
ing good any loss which the lessee may suf
fer from being deprived of the demised prem
ises for the whole or any part of the stipu
lated term."
This quotation doubtless con
tains a correct statement
of the law acted
upon in all the states, as well in those which
have adopted the rule in Flureau v. Thorn
hill as in those which have not.
We are clear that this case comes within
When the defendant leased
the exceptions.
the store to the plaintiff, he knew that there
was a valid paramount lease upon the prem
ises, executed by himself to Wilde & Uhlig,
having 17 or 18 months to run after the com
There is
mencement of the plaintiff,s term.
no claim that the former lessees had for
Indeed, the defendant aft
feited their lease.
erwards made an unsuccessful attempt to
evict them by legal proceedings for an al
leged breach of the covenants of their lease,
occurring after the execution of the plaintiff,s
lease.
But it was held there was no breach.
Munkwitz v. Uhlig, 64 “us. 380, 25 N. W.
424.
These proceedings
are in evidence.
Hence the defendant knew, when be leased
the store to the plaintiff, of a defect in his
title which prevented him from assuring to
the plaintiff the quiet enjoyment of the leas
He thus entered into the con
ed premises.
tract on the chance of being able afterwards
to avoid, in some way, his lease to Wilde &
vL'hlig. but having no legal cause for avoiding
it. These facts deprive him of the protec
tion of the rule in Flureau v. Thornhill, and
bring the lease within the rule above quoted
from Sutherland. In other words, the case
is thus brought within the general rule
v’ which prevails in actions for breaches of con
tracts, that the plaintiff shall recover the loss
he has proximately sustained by reason of
the breach.
But, in order to determine what elements
of loss come within the general rule, it is
necessary to apply other rules of law to the
particular case. In the present case (per
haps in most cases) the rules laid down in
the leading case of Hadley v. Baxendale, 9
Exch. 341, 26 Eng. Law & Eq. 398, which
have many times been approved by this court,
are suﬂlcient. Shepard v. Milwaukee Gas
light Co., 15 Wis. 318; Hibbard v. W. U.
Tel. Co., 33 Wis. 558; Candce v. W. U. Tel.
Co., 34 Wis. 471; Walsh v. Chicago,
M. &
St. P. R. Co., 42 Wis. 30; Hammer v. Schoenfelder, 47 Wis. 455, 2 N. W. 1129; Brown v.
Chicago, M. & St. P. R. Co., 54 Wis. 342, 11
N. W. 356, 911; Cockburn v. Ashland Lum
ber Co., 54 Wis. 619, 12 N. W. 49; McNa
mara v. Qlintonville, 62 Wis. 207, 22 N. W.
472; Thomas, B. & W. Manufg Co. v. Wa
bash, St. L. & P. R. Co., 62 Wis. 642, 22
N. W. 827; see, also. Richardson v. Chyno
See, also, a very learned
weth, 26 Wis. 656.
1'

.
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and elaborate note on the rule in the princi
pal case, in which a great number of cases
are cited and discussed, in 1 Sedgw. Dam.
218-23-i.
These rules can best be stated by
a Quotation from the opinion in the principal
case by Alderson, B. He says: “Where two
parties have made a contract which one of
them has broken, the damages which the
other party ought to receive in respect of
such breach of contract should be such as
may fairly and reasonably be considered ei
ther arising naturally, i. e., according to the
usual course of things, from such breach of
contract itself, or such as may reasonably
be supposed to have been in the contempla
tion of both parties, at the time they made
the contract, as the probable result of the
breach of it.
Now. if the special circum
stances under which the contract was actual
ly made were communicated by the plaintiffs
to the defendants, and thus known to both
parties, the damages resulting from the
breach of such a contract, which they would
reasonably contemplate, would be the amount
of injury which would ordinarily follow from
a breach of contract under these special cir
cumstances
so known and communicated.
But, on the other hand, if these special cir
cumstances
were wholly unknown to the
party breaking the contract, he, at the most,
could only be supposed to have had in his
contemplation the amount of injury which
would arise generally, and in the great mul
titude of cases, not affected by any special
circumstances from such a breach of con
tract. For, had the special circumstances
been known, the parties might have specially
provided for the breach of contract by spe
cial terms as to the damages in that case,
and of this advantage it would be very un
just to deprive them."
Another rule having its foundation in nat
ural justice should here be stated.
In any
case of a breach of contract the party in
jured should use reasonable diligence, and
effort, to reduce to a
make all reasonable
minimum the damages resulting from such
breach.
The necessary expenses incurred by
him in so doing may be recovered in an ac
tion for such breach.
This rule was early
laid down by this court in Bradley v. Den
ton, 3 Wis. 55?, and has been followed since.
For a full statement of the rule, and refer
ences to numerous adjudications sustaining
it, see 1 Suth. Dam. 148.
Under this rule,
when the plaintiff was informed that the de
fendant could not give him possession of the
store as he had covenanted
to do, (which
information was received by the plaintiff No
vember 7th, being eight days before the com
mencement of his term,) it became his duty
to use all reasonable efforts to procure an
other suitable place in which to carry on his
if the damages which otherwise
business
would result from the breach of the defend
ant’s covenant would be thereby diminished.
We do not think, however, the plaintiff could
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be lawfully required to take another store
out of the vicinity in which he was doing
business when he took the lease from the de
By removing to a remote part of the
fendant.
city, he might, and probably would, to some
at least, have lost the good-will of
extentl
his business, which it is alleged he had car
ried on successfully for a series of years in
the vicinity of the store No. 411 Broadway.
Neither was he required to take another
store not reasonably well adapted to his busi
ness.

From the foregoing rules, and the partial
application of them already suggested, we
think the following propositions are estab
lished: (1) The plaintiff is entitled to recov
er the sum he paid as rent when the lease
was executed, and interest thereon; and also
the necessary expense of removing some of
his goods to the store, with defendant,s con
sent, and taking them therefrom after he
failed to get possession of the store.
(2) If
the defendant did not know, when he exe
cuted the lease, the purposes for which the
plaintiff hired the store, or the uses to which
he intended to put it, the measure of the
plaintiffs damages for breach of the cove
nant for quiet enjoyment (in addition to the
special damages just mentioned)
would be
that adopted by the trial judge; that is, th
difference between the rent reserved in the
lease and the actual rental value of the store,
without regard to what it is used for, which
the jury found to be $200 per annum.
All
these are natural and proximate damages re
sulting from the breach.
(3) If the defend
ant, then, knew that the plaintiff was carry
ing on the business stated in the complaint,
and hired the store No. 411 Broadway for
the purpose of continuing the same business
therein, and if, in the exercise of reasonable
diligence, the plaintiff might have procured
another store, reasonably well adapted to his
business and in the same vicinity, that is, in
a location in which he could have preserved
and retained substantially the good-will of
his former business, the rule of damages, in
addition to the special items ﬁrst above men
‘tioned, will be the difference between the rent
.reserved in the lease and the actual rental
value of the leased store for the purpose of
In such
\,carrying on such business therein.
the actual rental value would ordinarily
e measured by the amount of rent the plain
Ease
tiff would be compelled to pay for another
store equally well adapted to his business.
if he could obtain another store for the same
rent he was to pay the defendant, or less, of
course he would suffer no general damages
for the defendant,s breach of covenant, and
his recovery in that behalf would be con
ﬁned to nominal damages, in addition to the
If,
special damages ﬁrst above mentioned.
however, the expenses of removing to an
other store would have been greater than
they would have been in removing to the
store No. 411 Broadway, such excess would

also be a proper item of damages.
(4) If
the plaintiff could reasonably have procured
another suitable store for his business, he
cannot recover for damages to his business,
because by leasing, and continuing his busi
ness in, such other store, he might have
avoided such damages.
(5) But knowing that
the plaintiff hired the store for the purpose

of continuing his former business therein, (if
he did know it,) and having e.vecuted'the
lease with knowledge that he could not put
the plaintiil.I in possession of the store at the
stipulated time because of his prior outstand
ing lease, the defendant took the risk of the
plaintiff being able to procure another suit
able store for his business, the inability of
the latter to do so would render the defend
ant liable for the damages resulting to plain
tiff,s busines by reason of the breach of
This is plainly
covenant complained of.
within the rule of Hadley v. Baxendaie, su
pra, because, under such circumstances. the
parties may fairly be considered to have con
templated that the breach of covenant would
necessarily destroy or greatly impair the
value of plaintiff,s business.
It should be
that, if the plaintiff recovers for
observed
damages to his business, he cannot also re
cover the value of his lease under the above
second or third proposition, because such
value is necessarily a factor in estimating
the damages to the business. Smith v. Wan
derlich, '0 Ill. 426, (433.)
He may, however,
in that case, recover the special damages
in the ﬁrst proposition, for these
mentioned
are not such factors.
It follows that the testimony which was of
fered by the plaintiff to show that the de
fendant knew, when he executed the lease to
the plaintiff, that the latter was carrying on
the business before mentioned in the same
vicinity, and took the lease of the store for
the purpose and with the intention of contin
uing such business therein, and that he was
unable, in the exercise of due diligence, to
ﬂnd another store suitable for his business, .
was competent, and should have been re
Further, after the plaintiff makes a
ceived.
prima facie case entitling him to recover for
damages to his business, proof should be re
ceived, under the pleadings, to show the
value of such business.
We agree with with Mr. Justice Paine. in‘
Shepard v. Gas-light Co., 15 Wis. 318, that
to ascertain the value of a business an in
vquiry as to the proﬁts thereof is necessary.
Probable “value" and “net proﬁts" are con
vertible terms as applied to a business. Yet
the law in many cases gives damages for
of contracts, based on pro,spective
breache
proﬁts, when they are fairly withini the con
templation of the parties, are not t
remote
and conjectural. and are susceptib
of being
ascertained with reasonable ce . ainty.
If
the plaintiff shows himself en
tied to re
cover for damages to his busin Qss, the char
acter, extent, and value of
established
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business when the lease was executed, and
before, will furnish a guide to the jury in as
sessing the prospectlve and probable value
thereof, had the plaintiff been permitted to
transfer it to the store No. 411 Broadway.
Carried on in the immediate vicinity of the
old stand, and by the same person, presum
ably the business would have been equally
This presumption may be re
prosperous.
butted by proof of facts and circumstances
tending to show that the business would
probably have been less remunerative had it
been so continued.
.It was said in argument that no case can be
found which gives damages .for the loss of
anticipated proﬁts, because a landlord fails
to give possession at the time agreed upon.
This is scarcely a correct statement.
The
case of Ward v. Smith, 11 Price, 19, cited
by Mr. Justice Paine in Shepard v. Gas-light
Co., supra, seems to be just such a case.
It
is conceded that if the plaintiff had not a
business already built up and established in
the same vicinity, which, with its good-will,
could have been transferred to the store No.
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Broadway, there would be no basis upon
which to estimate the prospective value of
the business which the plaintiff would have
done there had he obtained possession, and

411

carried on the business therein.
In such case,
proﬁts would probably be too conjectural and
uncertain to be the basis of a recovery.
Some of the cases refer to this distinction.
In Chapman v. Kirby, 49 Ill. 211, the court,
in speaking of the case of Green v. Williams,
45 Ill. 206, say:
“In that case the lessee had
not entered upon the term, had not built up
or established a business, and had not suf
fered such a loss. There was not in that
case any basis upon which to determine
whether there ever would be any proﬁts, or
upon which to estimate them."
In the pres
ent case the offer was to prove facts which
would have shown a suﬂicient basis to de‘
termine whether there would be proﬁts, and
upon which they might be estimated.
For the errors above indicated, the judg
ment of the circuit court must be reversed,
and the cause will be remanded for a new

trial.

.
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Appeal from court of common pleas, New
Haven county; DI.I.\lIl\‘G, Judge.
Action by Louis (John against Samuel L.
Norton, for damages for breach of contract
to deliver possession of premises leased to
Defend
Judgment for plaintiff.
plaintiff.
ant appeals.
G. A. Fay,

ior appellant.

R. S. Pickett,

forappellee.

CARPENTER, J. On the 18th day of Au
gust,1885, the defendant leased to the plaintiff
a store and dwelling-house, for one year from
the 1st day of S. pte.uber, with the privilege
of renewing the lease for three years, at a
monthly rent of $50, payable in advance.
The defendant
One month,s rent was paid.
It
failed to put the plaintiff in possession.
appears that when the lease was executed the
property was in the possession of one Alex
ander. under a prior lease, with the right to
Ile
hold the same until February 1. 1890.
In an
refused to surrender the possession.
the plaintiff
action to recover damages
claimed to recover the sum of $80, amount
paid to clerks for release from contracts, and
the sum of $586.35, amount paid merchants
to take back goods bought, and for deprecia
The defendant objected
tion on the goods.
to the introduction of all evidence upon either
of these claims. Theeourt admitted the evi
dence, and allowed both items as damages.
Assuming that the plaintiff is correct in
his claim that these were, or might have been,
‘ legitimate items of damage, still we think the
testimony was objectionable, unless it further
appeared that the sums paid were reasonable,
and that the obligation to pay was entered
faith. The mere fact that the
A linto in good
.
paid them is not of itself suﬂicient
jplaintiff
to establish either proposition; and it does
not appear that there was any other evidence
tending to establish them, or either of them.
If the clerks employed by the plaintiff had
sustained
no damage, or damage to a less
amount, or if the plaintiff was under no legal
obligation to pay, then the payment was un
reasonable.
The same is true of the money
If these clerks Were
paid to the merchants.
hired after he know of the lease to Ale\,..inder,

it can hardly be claimed that the plaintiff
How that was, we are
acted in good faith.
It appears that he had full knowl
not told.
edge of that lease on the 23d of August; and
it is consistent with every fact found that all
the clerks were subsequently hired. So. too,
with respect to the purchase of the goods.
Four days after the plaintiff had actual
knowledge that Alexander could legally re
tain the possession, August 27th, he wrote
the defendant as follows: “As I am now sit
uated,
am on the fence, it being high time
for me to buy goods, and 1 don‘t know what
to do about it." On the same day he doubt

I

less received the defendant,s letter inform
ing him that the prior lease had a year and
The evidence is
ﬁve months longer to run.
strong, if not conclusive. that he purchased
If so, in no event has
his goods after that.
he any legal or moral claim on the defendant.
But the great question is, what is the rule
of damages in cases like this ‘? Before consid
ering that question we will brieﬂy notice an
other claim that the defendant sets up, and
that is, that it was the duty of the plaintiff,
at his own expense, to take measures to gain
Whatever may
possession of the property.
be the rule when a stranger wrongfully takes
and holds possession. the principle contended
for can have no application where a person
holding rightfully under the lessor retains the
Nor are we prepared to sanction
possession.
the claim that in this case the defendant is
We can
only liable for nominal damages.
hardly say that a landlord who knows, or who
has the means of knowing, that his property
with an outstanding lease,
is incumbered
which may prevent his giving possession,
acts in good faith in leasing unconditionally
We come back then to the ques
to another.
tion, what is the rule of damages?
In Had
ley v. Baxendale, 9 Exch.341, the rule is laid
down thus: “Where two parties have made
a contract which one of them has broken,the
damages which the other party ought to re
eive in respect of such breach of contract
hould be either such as may, fairly and rea
sonably, be considered as arising naturally—
that is, according to the usual course of
hings-from such breach of contract itself,
r such as may reasonably be supposed to
ave been in the contemplation of both par
ies at the time they made the contract, as
he probable result of the breach of it."
This rule has been criticised somewhat, as
not being sullicienlly deﬁnite; but we appre
hend that any diliiculty of that sort has nec
essarily arisen from the dilliculty in applying
the rule in given cases. It is not an easy
matter, in many cases, to detegmine whether
a given result is the natural consequence of
a breach of a contract, or whether it arose
from a matter which may reasonably be sup
when the
posed to have been contemplated
Offentimes
parties entered into the contract.
it is aquestion on which men,s minds may
well differ. In that case the plaintiff was the
owner of a steam-mill. He sent the parts of
a broken shaft by the defendant. a carrier. to
a mechanic, to serve as a model for making
a new one.
The carrier did not deliver the
article within a reasonable time, by reason of
which the plaintiff,s mill stood still several
In an action to recover damages the
days.
defendant pleaded by paying £25 into court.
The case went to trial, and the plaintiff had
a verdict for £25 more.
A rule to show cause
was argued, and the court promulgated the
In that case it was
rule we have quoted.
contended that the loss of proﬁts was the di
rect and natural consequence of the defend
The court did not accept that
ant’s neglect.
view, but placed its decision on somewhat
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different grounds. The court says: “Now,
if the special circumstances under which the
contract was actually made were communi
cated by the plaintiff to the defendant, and
thus known to both parties, the damages re
sulting from the breach of such a contract
which they would reasonably contemplate
would be the amount of injury which would
ordinarily follow from a breach of contract
under these special circumstances, so known
But, on the other hand,
and communicated.
if those special circumstances were wholly
unknown to the party breaking the contract,
he, at the must, could only be supposed to
have had in his contemplation the amount of
injury which would arise generally, and, in
the great multitude of cases, not affected by
any special circumstances from such a breach
of contract; for, had the special circumstances
been known, the parties might have especially
provided for the breach of contract by special
terms as to the damages in that case, and of
this advantage it would be very unjust to de
prive them." Thus the loss was attributed
to the failure of the plaintiff to inform the
of the special circumstances, by
defendant
reason of which he contributed to the loss;
for, if the defendant had been fully informed,
it may be assumed that there would have been
a prompt delivery, and consequently no un
necessary loss, and because he was not so in
formed the court held that he was not liable
for special damages.
The essence of the rule
seems to be that the defendant must, in some
measure, have contemplated
the injury for
which damages are claimed. If it was the
direct and natural result of the breach of
contract itself, he did contemplate it; but if
the injury did not ﬂow naturally from the
breach, but the breach combined with special
circumstances to produce it, then the defend
ant did not contemplate it, and consequently
is not liable, unless he had knowledge of the
There may, however,
special circumstances.
be cases, growing out of the present methods
of business, in which a promise may be im
plied, from the nature of the transaction, or
the character.of the business in which the
party is engaged, to be prompt, and to use
the utmost diligence in the periormance of
the duty undertaken.
In such cases the law
will not require the party to be specially in
formed, but will deem him to have contem
plated the importance of the business, and
hold him responsible accordingly.
Apply these principles to this case. The
store was hired for a clothing store.
That
seems to be all that the defendant knew
about it. He did not request the plaintiff to
hire clerks and purchase goods, nor was he
advised that the plaintiff woulddo so. While
he may have
that the plaintiff
supposed
would make suitable preparations to oc
cupy the store, yet he could not know what
preparations were necessary.
He may have
n.eded no clerks, or they may have been pre
viously engaged, and the necessary goods
may have been thcn in his possession.
As a
matter of law, it cannot be said that the de
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fendant contemplated that the plaintiff would
hire clerks and purchase goods under such
circumstances as to incur heavy liabilities in
case of failure for any cause.
In no proper
sense. therefore, was the defendant a party
to those arrangements, had no interest there
in, and had no right to interfere; conse
quently he cannot be held responsible. Again,
if these liabilities were incurred after the
plaintiff knew that it was doubtful whether
he could have the store, as they probably
were, then, as suggested in, a former part of
this opinion, they were incurred in bad faith,
and he assumed the entire risk.
The En
glish rule, then, as we understand it, will not
justify the measure of damages applied by
the court below. The rule we have been
considering prevails generally in this country.
Closely allied to it is anotherprinciple, which
has some application to this case, and that is,
that proﬁts which are in their nature doubt
ful or uncertain cannot be recovered as dam
But this principle does
ages in such cases.
not exclude proﬁts as such, but only those of
a contingent nature.
If they are deﬁnite and
certain, and are lost by reason of the defend
ant’s breach of his contract, they are in some
cases recoverable.
An instance of this is the
1 case of Booth v. Rolling-Mill Co., 60 N. Y.
v
487.
The plaintiff had contracted to deliver
to a railroad company 400 steel-capped
rails
at a given price. The defendant engaged
with the plaintiff to manufacture them, but
failed to do so. The plaintiff was allowed to
recover the proﬁts he would have made had
he been able to deliver the rails.
If a loss of
i proﬁts may thus be compensated,
we see no
reason why a direct loss of money may not
In either event, however,
i be compensated.
the loss must be certain, not only as to its
nature and extent, but also as to the cause
which produced it, and must be capable of
In Grilﬁn v.
being deﬁnitely ascertained.
Colver, 16 N. Y. 489, the rule is thus stated:
“The broad, general rule in such cases is
that the party injured is entitled to recover
all his damages, including gains prevented as
well as losses sustained, and this rule is sub
ject to but two conditions: The damages
. must
be such as may fairly be supposed to
‘
have entered into the contemplation of the
parties when they made the contract,—that
is, must be such as might naturally be ex
pected to follow its violation; and they must
be certain, both in their nature and in re
spect to the cause from which they proceed.”
Here we may concede that the loss sustained
was sulliciently deﬁnite and certain as to the
amount, but not so as to the cause from
. which it proceeded.
As we have already seen,
it is not probable that the violation of the
l contract caused these losses; but, on the other
hand, the plaintiff himself needlessly sub
jected himself to them.
In an Illinois case cited bythe plaintiff,
(Green v. Williams. 45 Ill. 206,) it was held
that necessary losses sustained might be re
covered.
The plaintiﬁ’s case will hardly
stand that test.
The failure is twofold,—in
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respect to the necessity for hiring clerks, and
strictly to those cases coming wholly and ex
purchasing goods, in the ﬁrst instance, and
actly within it. In both those cases the cir
also in respect to the payment of the sums
cumstances are enumerated
which will take
There is no ﬁnding, and the facts do
cases out of the operation of the rule.
paid.
They
not sufﬁciently indicate, that there was any
are so numerous as to well nigh abrogate the
rule itself. In l.lngland the rule has been re
necessity for either.
Thus far we have assumed that the dam
pudiated, and such actions are placed upon
the same footing with other actions on con
ages recoverable in this case are the same as
in ordinary cases of breaches of contract.
tracts. Williams v. Burrell, 1 Man., G. & S.
402; Lock v. l:‘urze, 19 C. B. (N. S.) 96.
The defendant, however, contends that the
rule in actions on covenants in lenses, ex
In this state the rule has not been adopted,
. press or implied; is that, where the plaintit‘f
and we are not disposed to adopt it.
We
has paid no rent or other expense, only
think it better to discard the rule, so as to be
in it position to determine all such cases upon
nominal damages can be recovered.
Such a
the general principles applicable to other con
rule once prevailed. It was adopted in anal
tracts.
In that way we think we shall be
ogy to actions on covenants in deeds of real
estate, and it now prevails to a limited ex
the better prepared to do justice in each case
as it arises.
tent in the state of New York. Conger v.
Weaver, 20 N. Y. 140. In that case DENIO,
We suppose the correct rule to he that the
not regarding the rule with favor, with
plaintiff is entitled to recover the rent paid,
apparent reluctance considered that it was .\ and the ditference between the rent agreed
too ﬁrmly established
in that state to be dis
to be paid and the value of the term, together
turbed. In Mack v. Patchin, 42 N. Y. 167, ‘. with such special damages as the circmn
b‘.\itTII, J., says: “But this rule has not beeni
stances may show him to be entitled to.
,l‘rull v. Granger, 8 N. Y. 115. The theory
very satisfactory to the courts in this countr_v,
and it has been relaxed or modiﬁed
more
upon which the court below assessed dam
or less, to meet the injustice done to les
ages being inconsistent with these prin
sees in particular cases."
In Pumpelly v. ciples, the judgment must be reveised,and a
Phelps, 40 N. Y. 59, it is declared that the
new trial ordered.
The other judges con
rule should not be extended, but limited
curred.

J.,
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MITCHELL, J. The following condensed
statement of the facts will be suﬂicient for
In 1881, the
the purposes of this appeal:
defendant, being the owner of the.premises
described in the complaint, executed a lease
(in which his wife joined) to plaintiff for
the term of 10 years at an agreed annual
rent. This lease contained a covenant that
if the lessee should desire to continue the
lease for another 10 years he should have
the privilege of doing so in the manner fol
lowing. Not less than three months before
the expiration of the original term the lessee
should give to the lessors notice in writing
of his election to continue the lease for an ad
ditional term, and in such notice name and
appoint an appraiser on his part.
There
upon the lessors should appoint an appraiser
on their part, and notify the lessee of such
appointment.
The two apprais:.rs thus ap
pointed
were to appoint a third, and the
three so chosen were to appraise the leased
premises at their then fair market value.
"and thereupon, without any further’ act,
this lease shall thereupon be extended for
the further term of ten years.
upon the
same terms and conditions as before, except
that the annual rent for such second term
shall be such sum as is equal to six per
centum
of such appraised valuation." In
plaintiff scasonably
1891
gave defendant
written notice of his election to continue to
lease for a second term, and in such notice
nominated
an appraiser on his part to ap
praise the property for the purpose of ﬁxing
the amount of the rent for the additional
term.
On receipt of this notice defendant
sent plaintiff a written communication,
by
which. in order to avoid the necessity of ap
pointing appraisers, he proposed to ﬁx the
rent for the extended term at 6 per cent. on
the then present assessed valuation of the
property,
$31,000.
Immediately on receipt
of this proposition the plaintiff wrote to de
fendant, notifying him of his acceptance of
it. The fact was, although unknown to
plaintiff, that soon after the execution of the
lease in 1881 the defendant
had conveyed
the premises, through the medium of a third
party, to his wife, from whom he had no au-v
thority to make or accept the proposition re
ferred to, and shortly afterwards she .wrote
plaintiff, notifying him that she declined to
be bound by the act of her husband, and sug
LAw DAM.-15
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gesting that, if they could not agree on the
amount of the rent, they should resort to an
appraisal of the property in accordance with
the terms of the lease.
Plaintiff having re
fused to accede to the proposition,
Mrs.
Steele brought an action against him to re
cover possession of the property, in which
the court decided that the notice served on
her husband
was sufﬁcient to bind Mrs.
Steele, but that she was not bound by the
proposition made by him ﬁxing the rent,
and in accordance with the stipulation of the
parties to the action the court gave Mrs.
Steele further time in which to appoint an
appraiser on her part, which she did.
The
two thus appointed by her and the present
plaintiff, respectively,
selected a third, and
the three appraised the market value of the
premises at $35,000, on which basis the rent
for the second term was ﬁxed at $2,100 per
annum, at which rate the plaintiff has since
paid, whereas the rent, according to the
proposition of the defendant and accepted
by plaintiff, would have been only $1,914 per
annum.
This action was brought to recover
damages for defendant,s breach of his con
tract ﬁxing the rent on the basis of the as
sessed value of the property.
No evidence was
introduced as to the actual rental value of the
premises, and, the ejectment
suit between‘
plaintiff and Mrs. Steele being res inter alios
acta, nothing done or determined in that ac
tion is evidence against the defendant
on
that question.
The plaintiff contends that this is in the
nature of an action for the breach of the
covenant in the lease for the quiet enjoyment
of the leased premises; that plaintiff had a
right to purchase his right of possession
from the true owner, and that his damages
are what it cost him to secure this right.
over and above the rent agreed on between
him and defendant.
The rule as to the
to be in
measure of damages attempted
Plain
voked has no application to the case.
tiffs quiet enjoyment under the lease has
not been disturbed.
He has secured a sec
ond term on the exact terms upon which he
was entitled to it under the terms of the
What he complains of is that, if de
lease.
fendant had been able to perform and had
performed a certain other contract, he would
have obtained the extension on better terms
than he was entitled to under the original
lease.
He was not compelled to take a
second term at all, still less to take it at a
rent greater than the actual rental value of
Therefore the measure of his
the premises.
damages, if he is entitled to any, is the loss
of his bargain, viz. the difference between
the rent agreed in the accepted proposition of
the defendant and the actual market rental
value of the premises at the time this agree
Therefore, assuming that
ment was made.
the proposition of the defendant and the ac
ceptance of it by plaintiff constituted a bind
ing contract, still the plaintiff was at most
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under the evidence, to nominal
and a new trial will not be grantdamages;
ed for a failure to assess nominal damages
Where no question of permanent right is in4
Harris v. Kerr, 37 Minn. 537, 35 N.
volved.
W. 379; Hill. New Trials, p. 572. This renonly entitled,

ders

K

to consider any of the
Judg
discussed by counsel.

it unnecessary

other questions
ment atﬂrmed.
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sickness;
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