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108. FISK V. NEWTON,

1 Denio (N. Y.) 45; 43 Am. D. 649. 1845.

Action agrainst a common carrier running a line of freight

barges on the Hudson for the non-delivery of certain kegs

marked for plaintiff, care of H. S. Field, New York. The kegs,
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according to a usage (which was proved) in case the consignee

could not be found, were delivered to storekeepers. They sold

them, credited the proceeds to the line of boats, and became in-

solvent. Judgment for plaintiff was reversed on certiorari by

3.

TERMINATION OF THE RELATION.

the superior court. Plaintiff then brought error.

By Court, Jewett, J. It is well settled that, prima facie, a

common carrier is bound not only safely to convey, but safely

108.

FISK V. NEWTON,

to deliver a parcel which he has undertaken to carry, at the

place to which it is directed, to the consignee personally: Gib-

son v. Culver, 17 Wend. 305, 31 Am. Dec. 297, and the cases

1 Denio (N. Y.) 45 j 43

A m.

D. 649.

1845.

there cited. Personal delivery, however, is sometimes dispensed

with, in the case of carriers by ships and boats. Notice given

to the consignee of the arrival and place of deposit, comes in
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lieu of personal delivery: 2 Kent's Com. 605, 3d ed. So when

goods are safely conveyed to the place of destination, and the

consignee is dead, absent, or refuses to receive, or is not known

and cannot after due efforts are made be found, the carrier may

discharge himself from further responsibility, by placing the

goods in store with some responsible third person in that busi-

ness, at the place of delivery, for and on account of the owner.

Wlien so delivered, the storehouse-keeper becomes the bailee

and agent of the owner in respect to such goods. In this case,

A ction against a common carrier running a line of frei()"ht
barges on the H udson for the non-del ivery of certain kegs
marked for plaintiff, care of H. S. Field, New York. The kegs.
according to a u age (which was proved ) in case the consignee
could not be found, were delivered to torekeepers. They sold
them, credited the proceeds to the line of boats, and became in
solvent. Judgment for plaintiff was reversed on certiorari by
the superior court. Plaintiff then brought error.

the wharf was the place of delivery, and H. S. Field, the per-

son to whom, from the directions of the plaintiff, the goods

were to be delivered. Field was unknown to the carrier. He

did not call at the place of delivery for the goods. The con-

signor had omitted to inform the defendant of the particular

residence of Field, or of his occupation or place of business.

He was a mere clerk, having no place of business, his name not
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By Court, JEWETT, J. It is well settled that, prima facie, a
common carrier is bound not only safely to convey, but safely
to del iver a parcel which he has undertaken to carry, at the
place to which it is directed, to the consignee personally : G ib
son v. Culver, 17 Wen d. 305, 31 Am. Dec. 297, and the cases
there cited. Personal d l ivery, however, is sometimes dispensed
with, in the case of carriers by ships and boats. Notice given
to the consignee of the arrival and pl ace of deposit, comes in
lieu of personal d liv ry : 2 Kent 's Com. 605, 3d ed. So when
goods are safely conveyed to the place of destination, and the
consignee is dead, ab ent, or refuses to receive, or is not known
and cannot after due fforts are made be found, the carrier may
discharge him el f from further r spon ibility, by placing the
goods in store with some responsible third person in that busi
ness, at the place of delivery, for and on account of the owner.
When so delivered, the storehouse-ke per becomes the bailee
and agent of the owner in respect to such goods. In this case,
the wharf was the place of delivery, and H. S. Field, the per
son to whom, from the directions o f the plaintiff, the goods
were to be delivered. Field was unknown to the carrier. He
did not call at the place of delivery for the goods. The con
signor had omitted to in form the defendant of the particul ar
residen ce of Field, or of his occupation or place of business.
He was a mere clerk, having no p lace of business, his name not
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in the city directory, and was not discovered by the carrier

although reasonable efforts were made to find him. The con-

signor had misinformed Field as to the line by which the goods

had been sent, and the person to whose care they were directed

to be delivered; by reason of which Field did not receive the

goods. The defendant put the goods in store with a responsible

third person, for and on account of the owner, according to

the usage of the trade at that place under such circumstances.

Then the goods are lost, through the insolvency of the store-

house-keeper, occurring several months after the delivery. I

think the risk of the carrier, from the facts in the case, ceased

on the delivery of the goods in store, and that the plaintiff

failed in his action.

The judgment of the superior court must therefore be af-

firmed.

109. AMERICAN EXPRESS CO. V. HOCKETT,

30 Ind. 250; 95 Am. D. 691. 1868.

By Court, Elliott, J. Hockett sued the American Express

Company to recover the value of a package containing one hun-

v.

HOCKETT.

§ § 108, 109

in the city directory, and was not discovered by the carrier
although reasonable efforts were made to find him. The con
signor had misinformed Field as to the line by which the goods
had been sent, and the person to whose care they were directed
to be delivered ; by reason of which Field did not receive the
goods. The defendant put the goods in store with a responsible
third person, for and on account of the owner, according to
the usage of the trade at that place under such circ umstances.
Then the goods are lost, through the insolvency of the store
house-keeper, o ccurring several months after the delivery. I
think the risk of the carrier, from the facts in the case, ceased
on the delivery of the good i n store, and that the plaintiff
failed in his action.
The judgment of the superior court must therefore be af
firmed.
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dred dollars in currency, received by the company at Chilli-

eothe, Missouri, to be carried and delivered to Hockett at Ander-

sontown, Indiana, which the company failed to do.

An answer was filed, to which a demurrer was sustained, and

109.

AMERICAN EXPRE SS

0 . V. H OCKETT,

the company excepted. On a refusal of the company to answer

further, judgment was rendered for Hockett. The company ap-

peals. The ruling of the court on the demurrer to the answer

30 Ind. 250; 95 Am. D. 691 .

1 68.

presents the only question in the case.

The answer alleges "that the package of money mentioned

in the complaint was duly received at the office of the defendant

in Anderson, Madison County, Indiana. The defendant, upon

inquiry, could not find the residence of said plaintiff to be in

said town of Anderson, or in the vicinity; and being ignorant

of the real place of residence or postoffice address of said plain-

tiff, the said defendant, on the day of the arrival of said pack-

age, wrote a notice informing the plaintiff of the arrival of

said package of one hundred dollars at the said office of said de-

fendant, and that the same was ready for delivery, and then and

there inclosed the said notice in an envelope, indorsed 'Jona-

than Hockett, Anderson, Indiana,' and then and there duly

stamped the same, and when so directed and stamped, dropped

the same into the postoffice at Anderson; and then and there

427

By Court, ELLIOTT, J. Hock tt sued the American Express
Company to recover the value of a package containing one hun
dred dollars i n currency, received by the company at Chilli
cothe, Missouri, to be carried and deliv r d to Hockett at Ander
sontown, Indiana, which the company failed to do.
An answer wa filed, to which a d murrer wa sustained, and
the company excepted. On a refusal of the company to answer
further, judgment was rendered for Hockett. The company ap
peals. The ruling of the court on the demurr r to the answer
presents the only que tion in the case.
The an wer alleges ' ' that the package of money mentioned
in the complaint was duly received at the office of the defendant
in Anderson, Madi on County, Indiana. The defendant, upon
inquiry, could not find the resi dence of said plaintiff to be i n
said town o f Ander on, or i n the vicinity ; and being ignorant
of the real p lace of residence or po toffice addre of said plain
tiff, the said defendant, on the day of the arrival of said pack
age, wrote a notice informing the plaintiff of the arrival of
said package of one hundred dollars at the sai d office of said de
fendant, and that the same was rea y for delivery, an d then and
there i nclosed the aid notice in an envelope, indorsed ' Jona
than Hockett, Anderson, Indiana, ' and then and there duly
stamped the same, and when so directed and stamped, dropped
the same into the po toffice at Anderson ; and then and there
427
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placed said package of money in a safe owned by the defendant,

wherein said defendant placed and kept all money packages

arri\'ing by express for parties, and then and there safely locked

the same; said package remaining in said safe thus securely

locked up for several days, no one calling for the same until

after said package had been stolen by thieves and burglars, who

in the night-time violently broke into the office of said defendant

where said safe was situate, and without the knowledge of said

defendant, broke open said safe, and feloniously stole, took,

and carried away said package of money, without any fault or

neglect of the defendant," etc.

Express companies in this state are declared by statute (1

G. & H. 327) to be ''common carriers, and subject to all the

liabilities to which common carriers are subject according to

law." As a general rule, common carriers by land are bound

to deliver the goods to the consignee at his residence or place

of business, where, from the nature of the parcels, this is the

more appropriate place for their delivery. Nor is it sufficient

that they are left at the public office of the carrier, unless by
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express permission, or a usage so established and well known

as to be equivalent to such permission : 1 Parsons on Contracts,

3d ed., 660. Goods carried by railroad companies form such an

exception : Bansemer v. Toledo etc. E. R. Co., 25 Ind. 434, 87

Am. Dee. 367. But if the consignee is absent, and the carrier

after diligent inquiry cannot find him, or ascertain the place

of his residence or business, then the liability as carrier is

deemed at an end ; but it is the duty of the carrier to take care

of the goods, by holding them himself, or depositing them with

some suitable person for the consignee, and in such case the

person holding the goods becomes the bailee of the owner or

consignee, and is only bound to reasonable diligence.

The answer in this case alleges that the defendant, "upon

inquiry," could not find the residence of the consignee to be

in the town of Anderson, or in the vicinity, and being ignorant

of his real place of residence or postoffice address, etc. The

inference from the answer is, that the inquiry, whatever it was,

was made of some one at defendant's office, for it seems that

immediately after the arrival of the package, the inquiry was

made, the package deposited in the safe, and the notice pre-

pared to be dropped in the postoffice. But if not made there,

where and of whom was it made ? Did the agent of the company

who made it content himself with asking the first person he met,

whether resident or stranger, or did he make the inquiry of

several? or in other words, did he make diligent and careful

inquiry to ascertain the residence of the consignee? The law
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placed said p ackage of money in a safe owned by the defendant,
wherein said defendant p laced and kept all money packages
arriving by express for p artie and then and there safely locked
the same ; said package remaining i n said safe thus securely
l ocked up for several days, no one calling for the same until
a fter said package had been stolen by thieves and burglar , who
in the night-time violently broke into the office of said defendant
where said safe was situate, and w1thout the knowledge of said
defendant, broke open aid safe, and feloniou ly stole took,
and carried away said package of money, without any fault or
neglect of the defendant, ' ' etc.
Express compan ie in thi tate are declared by statute ( 1
G. & H. 327 ) to be " common carriers, and subject to all the
liabilities to which common carrier are ubject according to
law. " As a g n ral rule, common carriers by land are bound
to deliver the goods to the con ignee at his re idence or pl ace
o f bu ine , wh re, from the nature of the pare ls, thi is the
more appropriate place for th ir d livery. Nor i it sufficient
that they are left at the publ ic office o f the carrier unless by
xpr
p rmi ion or a u age o e tabli he and well known
as to be quival nt to uch p rmi ion : 1 Par on on Contracts,
3d ed., 660. Goods carried by railr a compani form such an
exception : Ban em r v. Tol do etc. R . R . o., 2 5 Ind. 434, 87
Am. Dec. 367. But if the
n i()'n i ab nt, and the carri r
a ft r dilio- nt inquiry cannot find him, or a certain the place
f hi re idence or b ine
then the li ability a carrier i
deem d at an end · but it is th duty of th carri r to take care
of the goods, by hol li ()' th m him lf or depo iting them w1th
some suitable p r n for th con ignee, and i n such ca e the
p er on holding the g od b come the bailee of the owner or
consignee, and i only bound to rea onabl dilig nee.
The answer in this case all ge that the efendant, ' ' upon
i nquiry, ' ' could not fin the r idence of the con ignee to be
in the town of A nderson, or in the vicinity, and being ignorant
of his real plac of re iden e or po toffice address, etc. The
i n ference from the an wer i , that the inquiry, whatever it was,
was made of ome one at def ndant 's office, for it seems that
:immediately a fter the arrival of the package, the inquiry was
made, the package deposited in the safe, and the notice pre
pared to be dropped i n the postoffice. But i f not made there,
where and of whom was it made ? Did the a ent of the company
who made it content him elf with asking the first per on he met,
whether resident or stranger, or did he make the inquiry of
several ? or in other words, did he make diligent and careful
inquiry to ascertain the re i dence of the consignee ? The law
A.9.�

AMERICAN EXPR ESS CO.

AMERICAN EXPRESS CO. v. HOCKETT. §§ 109, 110

required this to be done, but the answer does not aver that it

was done. Again, the answer does not aver that the plaintiff,

or his place of business, if any, could not easily have been found.

For aught that appears in the answer, the consignee may have

had an office or place of business in Anderson, where he could

readily have been found.

Nor does the answer show that reasonable care was taken

of the package. It alleges that it was deposited in a safe in the

company's office, in which other money packages received by

the company were deposited, and the safe securely locked, where

it remained until the office and safe were broken open by burg-

lars and the package stolen, without the knowledge of the com-

pany. What was the character of the office building? "Was

it so constructed and guarded as to make it a reasonably safe

place in which to leave money packages unguarded? The answer

is silent in this respect ; and we cannot infer that it was an ap-

propriate or safe building for such a purpose. Nor does it

appear that the safe in which the money was deposited was such

that persons of ordinary prudence would have risked it in such
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deposits. It is called a safe, yet, for anything shown by the

answer, it may have been an insecure wooden box. The building

was unguarded, and if, as alleged in the answer, the company

was accustomed to leave the money packages received in the

course of its business deposited there, it might reasonably be

expected that thieves and burglars would closely scrutinize its

condition, and common prudence would require that either the

building or the safe should be such as would likely resist such

an attack ; but there is nothing in the answer showing that such

was the character of either. So that if the facts alleged in the

answer could be deemed sufficient to discharge the appellant

from liability as a carrier, still it fails to show that it exercised

reasonable care with the package as bailee. It follows that, in

any view of the case, the answer is bad, and the demurrer to it

was correctly sustained.

The judgment is affirmed, with costs.

110. SCHEU V. BENEDICT,

116 N. Y. 510; 22 N. E. R. 1073; 15 Am. St. R. 426. 1889.

Haight, J. This action was brought to recover damages al-

leged to have been sustained by reason of a cargo of malt becom-

ing damp and wet. The defendants were common carriers of

freight upon the Erie Canal and Hudson River, and as such
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required this to be done, but the answer does not aver that it
was done. Again the answer does not aver that the plaintiff
or hi p lace of bu iness, if any, coul d not easily have been found.
For aught that appears in the answer, the consignee may have
had an office or p lace of business in Anderson, where he could
readily have been found.
Nor does the answer show that reasonable care was taken
of the package. It alleges that it was d po ited in a safe in the
company 's office, in which other money packages received by
the company were depo ited, and the safe securely locked, where
it r mained until the office and afe were brok n op n by burg
lars and the package stol en, without the knowledge of the com
pany. What wa the charact r of the office buildin g 1 Was
i 1. so con. tructed and guarded a to make it a rea onably safe
place in which to 1 a ve money packaO'e un uarded ? The answer
is il nt in thi r spect and we ann t inf r that it was an ap
p ropriate or safe buil ing for uch a purpo e.
or do
it
appear th t the safe in which th mon y was d po it d was such
that per on of ordinary prud nee would ha ri k d it in uch
depo it . It i call d a af y t, for anything shown by the
an wer, it may have been an in ure wood n box. The building
wa unO'uarded, and i f, a all O'ed in the an w r, the company
was accustomed to leav the mon y packa es rec ived in the
cour e of its bu ines depo ited ther it might rea onably be
expected that thi ve and bur lars would cl ely crutinize i t
condition, and common prud nee would r quire that either the
building or the afe hould be uch a would lik ly re i t such
an attack · but there i nothing in the an w r hawing that such
o that if th fact all ged in the
wa the character of either.
an w r could be deem d ufficient to di charge the appellant
from l iability a a ca rri r till it fail to h w that i t exercised
rea onable care with th package a · bailee. It follows that, i n
any view of t h c a e th a n w r is bad, a n d the demurrer t o it
was correctly su tain
The judgment i affirmed, with co ts.
·

1 10.

SCHEU V. BENEDICT,

116 N. Y. 510; 22 N. E. R. 1073; 15 Am. St. R. 426. 1889.
HAIGHT, J.

This action was brought to recover damages al
leg d to have been sustained by rea on of a cargo of malt becom
in damp and wet. The defendant were common carriers of
freight upon the E rie Canal and H udson River, and as such
4-29
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owned and ran the canal-boat W. W. Beebe. On the sixteenth

day of June, 1882, they received from the plaintiff thirteen

thousand bushels of Canada barley malt, in good order, to be

transported to the city of New York. Thereafter, and on the

twenty-ninth day of June, the cargo arrived, and notice was

given to the consignees of such arrival, who immediately, and

on the same day, commenced to unload the same, taking out

two thousand four hundred bushels. At the usual hour the

men stopped worked, and did not appear again to continue the

unloading of the cargo until the sixth day of July, being the

seventh day after breaking bulk. It was then found that the

malt had been injured by water, and the consignees refused to

receive it.

The bill of lading provided that the consignees should have

five week-days, regardless of weather, in which to discharge the

cargo without liability for demurrage. In discharging the cargo

the malt had to be shoveled into bags and taken and carted away.

Upon the trial, questions arose as to whether the grain was

received in good order, and as to whether it was damaged upon
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the voyage or after it arrived in New York, all of which we

must regard as settled by the verdict of the jury.

In submitting the case, the court was requested by the de-

fendant to charge that "if the jury should find that the carriers

offered to deliver the cargo after its arrival in New York,

and, receiving instructions as to its disposal, proceeded in pur-

suance thereof to a place designated, and commenced to dis-

charge the cargo, then the mere liability as common carrier ceased

after a reasonable time had elapsed to unload." This request

was refused under the circumstances of the case, and an ex-

ception was taken. The court had instructed the jury that the

consignees were entitled to a reasonable time in which to dis-

charge the cargo, and that the jury were the judges as to what

was a reasonable time, which must be determined under all

of the circumstances of the case; that the defendants were re-

sponsible for the cargo until it was delivered in some form or

another; that the mere putting of it at the disposal of the

plaintiff's agent to take out the cargo did not relieve the de-

fendants of their responsibility to take care of it while it lay

in the harbor of New York, and was not yet taken out of the boat,

and until it was removed either by the plaintiff or defendants

they were liable for the proper condition of the cargo ; and that

if it was damaged by rain whilst lying in New York, the de-

fendants were liable. Exceptions were taken to these charges,

and also to the refusal of the court to charge that "after bulk

had been broken and part of it removed, and after a reasonable
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owned and ran the canal-boat W. W. Beebe. On the sixteenth
day of June, 1882, they received from the plaintiff thirteen
thousand bushels of Canada barley malt, in good order, to be
transported to the city of New York. Thereafter, and on the
twenty-ninth day of June, the cargo arrived, and notice was
given to the consignees of such arrival, who immediately, and
on the same day, commenced to unload the same, taking out
two thousand four hundred bushels. At the usual hour the
men stopped worked, and did not appear again to continue the
unloading of the cargo until the sixth day of July, being the
seventh day after breaking bulk. It was then found that the
malt had been inj ured by water, and the consignees refused to
receive it.
The bil l of l ading provided that the consignees should have
five week-days, regardless of weather, i n which to discharge the
cargo without l iability for demurrage. In discharging the cargo
the malt had to be shoveled i nto bags and taken and carted away.
Upon the trial, questions arose as to whether the grain was
received in good order, and as to whether it was damaged upon
the voyage or after i t arrived i n New York, all of which we
mu t reo-ard as settled by the verdict of the j ury.
In submitting the case, the court was requested by the de
fendant to charge that ' ' i f the jury hould find that the carriers
offered to del iv r the cargo after it arrival in New York,
and, receiving i nstructions a to its disposal, proceeded i n pur
suance thereof to a p lace d si nated, and commenced to dis
charge the cargo, then the mere l i abil ity a common carrier ceased
after a reasonable tim had elap ed to unload. ' ' This request
was refused under th circum tances of the case, and an ex
ception was taken. The court had instructed the jury that the
consignees were entitled to a reasonable time in which to dis
charge the cargo, and that the j ury w re the judges as to what
was a reasonable time, which must be determined under all
of the circumstances of the case ; that the defendants were re
sponsibl e for the cargo until it was delivered in some form or
another ; that the mere putting of it at the disposal of the
p laintiff 's agent to take out the cargo did not relieve the de
fendants of their responsibility to take care o r it while it l ay
in the harbor o f New York, and was not yet taken out of the boat,
and until it was removed either by the p laintiff or defend�nts
they were liable for the p roper condition of the cargo ; and that
if it was damaged by rain whilst lying in New York, the de
fendants were liable. E xceptions were taken to these charges,
and also to the refusal of the court to charge that ' ' after bulk
bad been broken and part of it removed, and after a reasonable
430
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time had then elapsed to unload or remove the remainder of the

cargo, the liability of the carrier, as such, ceased." It does

not appear to us that these charges, when read and considered

together, present any ground for error which calls for a reversal

of the judgment.

The rule, doubtless, is, that the common carrier of freight

by boat must, in order to relieve himself from liability, deliver

the goods at the place designated in good condition. Undoubted-

ly there may be a constructive delivery which would terminate

his responsibility as a carrier, but it must be such as would

in law be recognized as a delivery. If the consignee neglect

to accept or to receive the goods, the carrier is not thereby

justified in abandoning them or in negligently exposing them

to injury. If they are not accepted and received when notice

is given of their arrival, he may relieve himself from responsi-

bility by placing the goods in a warehouse for and on account

of the consignee, but so long as he has the custody a duty de-

volves upon him to take care of the property and preserve it

from injury : Tarbell v. Royal Ex. Shipping Co., 110 N. Y. 170-
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182, 17 N. E. R. 721, 6 Am. St. R. 350; Hathorn v. Ely, 28

N. Y. 78; Fisk v. Ne\Ai;on, 1 Denio (N. Y.) 45, 43 Am. Dec. 649;

Price V. Powell, 3 N. Y. 322 ; Fenner v. Buffalo etc. R. R. Co.,

44 N. Y. 505, 4 Am. Rep. 709.

As to whether or not the consignees proceeded with reason-

able diligence to unload the cargo was, as the trial court stated,

a question, under the circumstances of the case, for the jury.

In order to remove the malt from the boat, it had to be bagged

and carted away. Whether this could be done with safety, in

a rainy day, was a question of fact. It appears that Sunday

and one holiday had intervened, and that one or two days had

been rainy, so that we think a finding that the consignees had

not unreasonably delayed the unloading of the boat is justified

by the evidence. On the sixth day of July, as we have seen,

the cargo was found so damp as to cause it to be rejected by

the inspector of the parties. The consignees had the right to

have the malt inspected as it was taken from the boat before

accepting it. The entire cargo could not well be inspected at

the same time, for that which was on top may have been dry

and in good order, whilst that in the bottom of the boat might

have been wet and spoiled. The inspector stood by and ex-

amined it as it was taken from the boat, and it was only such

as passed his inspection that was accepted by the consignees.

That which remained in the boat at the close of work on the

twenty-ninth day of June remained in the custody and posses-

sion of the defendants, whose duty it was to exercise ordinary
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time had then el apsed to unload or remove the remain der of the
cargo, the liability of the carrier, as such, ceased. " It does
not appear to us that these charges, when read and considered
together, present any ground for error which calls for a reversal
of the j udgment.
The rule, doubtless, is, that the common carrier of freight
by boat must, i n order to relieve h imself from liabil ity, deliver
the goods at the p lace designated in good condition. Undoubted
ly there may be a constructive delivery which would terminate
his respon ibility as a carrier, but it must be such as would
i n law be recognized as a delivery. If the consignee neglect
to accept or to rec i ve the goods, the carrier is not thereby
justified in abandoning them or i n negli gently exposing them
to injury. If they are not accepted and received when notice
is given of their arrival, he may relieve h imself from respon i
bility by placing the goods in a war house for and on account
of the consignee, but o long as he has the custody a duty de
volves upon him to take care of the property and p reserve it
from inj ury : Tarbell v. Royal Ex. Shipping Co., 1 10 N. Y. 170182, 17 N. E. R. 721 , 6 Am. St. R. 350 ; Hathorn v . Ely, 28
N. Y. 78 ; F i k v. Newton, 1 Denio (N. Y. ) 45, 43 Am. Dec. 649 ;
Price v. Powell, 3 N. Y. 322 Fenner v. Buffalo etc. R. R. Co.,
44 N. Y. 505, 4 Am. Rep. 709.
As to whether or not the consignees p roceeded w ith reason
able diligence to unload the cargo was as the trial court stated,
a question, under the circumstances of the case, for the jury.
In order to remove the malt from th boat, it had to be bag d
and carted away. Whether this could be done w ith safety, i n
a rainy day was a question o f fact.
I t appears that Sunday
and one holiday had intervened, and that one or two days had
been rainy o that we think a finding that the con ignees had
not unreasonably delayed the unloading of the boat is justified
by the evidence. On the sixth day of July, as we have seen,
the cargo was �ound so damp as to cause it to be rejected by
the inspector of the parties. The consignees had the right to
have the malt i n pected as it was taken from the boat before
accepting it. The entire cargo could not well be i nspected at
the same time, for that which was on top may h ave been dry
and i n good order, whilst that in the bottom of the boat might
have been wet and poiled. The i nspector stood by and ex
amined it as it was tak n from the boat, and it was only such
as pas ed his i nspection that was accepted by the consignees.
That which remained i n the boat at the close of work on the
twenty-ninth day of June remained in the custody and posses
sion of the defendant , whose d uty i t was to exercise ordinary
·
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care to preserve and protect it from injury, and to allow the con-

signees a reasonable time within which to inspect it and take

it away, and in case they neglected to receive or take it within

such time, then it was the duty of the defendants to discharge

it in store or warehouse where it would still be protected from

the elements.

It consequently appears to us that the defendants have no

ground of complaint as to the charges made, and that the

judgment should be affirmed, with costs. ^

111. ZINN V. NEW JERSEY STEAMBOAT CO.,

49 N. Y. 442; 10 Am. B. 402. 1872.
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care to preserve and protect it from injury, and to allow the con
signees a rea onable time within which to in pect it and take
it away, and in ca e they neglected to receive or take it within
such time, then it was the duty of the defendants to di charge
it in store or warehouse where it would till be protected from
the elements.
It consequently appears to us that the defendants have no
ground of complaint as to the charges made, and that the
j udgment should be affirmed, with costs.

Action for damages for neglect of defendant to make delivery

or give notice of arrival of merchandise. The boxes were

shipped from Augusta, Michigan, October 15, 1866, were de-

livered to defendants at Albany October 27, arrived in New

York October 28, and were stored with public warehousemen

111.
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0.,

October 30. Plaintiffs first learned of their arrival February

16, 1867, and received them April 15 following. The goods

had constantly depreciated in value. Judgment for plaintiffs.

49 N. Y. 442; 10 Am. R. 402.

1 72.
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Allen, J. Common carriers assume not only the safe carriage

and delivery of property to the consignee, but also that mer-

chandise and other property received by them for transporta-

tion shall be carried to the place of destination and delivered

with reasonable dispatch ; and for any unreasonable delay, either

in the transportation or its delivery after its arrival at the ter-

minus of the route, they are responsible. Hand v. Baynes, 4

Whart. (Pa.) 204, 33 Am. D. 54; Raphael v. Pickford, 6 Scott

N. R. 478 ; Blackstock v. N. Y. & E. R. R. Co., 20 N. Y. 48, 75

Am. D. 372 ; Black v. Baxendale, 1 Exch. 410. The liability of

the carrier to answer for the non-delivery of goods, or the want

of reasonable expedition in their delivery, after their arrival at

Action for damage for neglect of def ndant to make delivery
or give notice of arrival of merchandise. Th boxes were
ctober 15, 1 66 were de
shipp l from Augu ta, 1ichigan
liv red to d f ndants at A lbany October 2 7 arrived in ew
York Octob r 2 and wer stored with public warehousemen
Octob r 30. Plaintiff fir t 1 arn d of their arrival February
1 6, 1 67, and r ceived them April 15 followin . The oods
had con tantly d preciat d in value. Judgment for plaintiff .

the place of their destination, was not controverted upon the

trial.

The defendant in this action was not bound to deliver the mer-

chandise to the consignees at their place of business. A delivery

or offer to deliver at the wharf would have discharged the car-

rier from all responsibility as such carrier. Carriers by water or

railroad are not held to a delivery of goods to the consignees

at any place other than at the wharf of the vessel or the rail-

road station, and a notice to the consignee of the arrival of the
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ALLEN, J. Common carriers assume not only the safe carriage
and d l ivery of property to th con ignee but al. o that mer
chandise and other prop rty recei d by th m for tran porta
tion shall be carri d to the pl ace of d tination and deliv red
with r a onable di patch ; and for any unrea onable delay, ither
in the tran portation or it d livery after it arrival at the ter
minus of the route they are re ponsible. Hand v. Bayne , 4
Whart. ( Pa . ) 204 33 Am. D. 54 Rapha 1 v. Pickfor , 6 Scott
N. R. 478 ; Blackstock v. N. Y. & E . R. R. Co., 20 N. Y. 4 , 75
Am. D. 372 ; Black v. Bax ndale, 1 Exch. 410. The liability of
the carrier to an wer for the non-delivery of good , or the want
of rea onable expedition in their del ivery after their arrival at
the place of their destination, wa not controverted upon the
trial.
The defendant in this action was not bound to deliver the mer
chandise to the consignee at their place of business. A delivery
or offer to deliv r at the wharf would have discharged the car
rier from all responsibility as such carrier. Carriers by water or
railroad are not held to a del ivery of goods to the consignee
at any pl ace other than at the wharf of the vessel or the rail
road station, and a notice to the consignee of the arrival of the
·
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goods, and of a readiness to deliver, comes in place of a per-

sonal delivery, so far as to release the carrier from the extraor-

dinary and stringent liability incident to that class of bailees.

Gibson v. Culver, 17 Wend. (N. Y.) 305, 31 Am. D. 297; Fisk v.

Newton, 1 Denio (N. Y.) 45, 43 Am. D. 649; Fenner v. Buffalo

& St. L. R. R. Co., 44 N. Y. 505, 4 Am. R. 709.

If the consignee is present the goods may be tendered or de-

livered to him personally, and he is bound to remove them within

a reasonable time. If he is not present he is entitled to reason-

able notice from the carrier of their arrival, and a fair oppor-

tunity to take care of and remove them. If the consignee is un-

known to the carrier, the latter must use proper and reasonable

diligence to find him ; and if, after the exercise of such diligence,

the consignee cannot be found, the goods may be stored in a

proper place, and the carrier will have performed his whole

duty, and will be discharged from liability as a carrier. But for

want of diligence in finding the consignee and giving notice of

the arrival of the goods, the carrier is liable for the damages

resulting from a delay in the receipt of the goods by the con-
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signee, occasioned by such want of diligence. He can only re-

lieve himself from liability by storing the goods, after, by the

use of reasonable diligence, he is unable to find the consignee.

Witbeck v. Holland, 45 N. Y. 13, 6 Am. R. 23. A common

carrier has not performed his contract as carrier until he has

delivered or offered to deliver the goods to the owner, or done

what the law esteems equivalent to a delivery. Smith v. Nashua

& Lowell R. R., 7 Foster (27 N. H.) 86, 59 Am. D. 364; Price

V. Powell, 3 N. Y. 322. When the consignee is unknown to the

carrier, a due effort to find him is a condition precedent to a

right to warehouse the goods, and, as notice to the consignee

takes the place of a personal delivery of the goods, and as a due

and unsuccessful effort to find the consignee will alone excuse

the want of such notice, it follows that if a reasonable and dili-

gent effort is not made to find the consignee, the carrier is liable

for the consequence of the neglect. What is a due, a reasonable

effort, c^nd what is proper and reasonable diligence, depends

necessarily very much upon the circumstances of each case, and,

in the nature of things, is a question of fact for the jury, and

not of law for the court. What would be reasonably sufficient

in one place might be entirely inadequate and insufficient in

another, and the extent and character of the inquiries to be

made, in the exercise of a reasonable diligence on the part of

the carrier, cannot be regulated or prescribed by any fixed

standard, as the standard must shift with the varying circum-

stances of each case. The law cannot and does not define the

28 433

v. NEW JERSEY S TEAMBOAT CO.

§ lll

goods, and of a readiness t o deliver, comes in pl ace o f a per
sonal delivery, so far as to relea e the carrier from the extraor
dinary and stringent liability incident to that class of bailees.
G ibson v. Culver, 17 Wend. ( N. Y. ) 305, 31 Am. D. 297 ; Fisk v.
Newton, 1 Denio ( N. Y. ) 45, 43 Am. D. 649 ; Fenner v. B uffalo
& St. L. R. R. Co., 44 N. Y. 505, 4 Am. R. 709.
I f the consignee is present the goods may be tendered or de
livered to him persona lly, and he is bound to remove them within
a reasonable time. If he is not pre ent he is entitled to reason
able notice from the carrier of their arrival, and a fair oppor
tunity to take care of and remove them. I f the consignee is un
known to the carri r, the latter must use proper and reasonable
diligence to find him ; and if, after the exercise of such diligence,
the consignee cannot be found, the goods may be tored in a
proper place, and the carrier wil l have performed his whole
duty, and will be d i charaed from l iabi lity as a carrier. But for
want of diligence in finding the consignee and giving notice of
the arrival of the goods, the carrier is l iable for the damages
resulting from a delay i n the receipt of the goods by the con
signee, occasioned by such want of diligence. He can only re
l ieve himself from liability by storing the goods, after, by the
use of reasonable diligence, he is unable to :find the consign e.
Witbeck v. Holland, 45 N. Y. 13, 6 Am. R. 23. A common
carrier has not performed his contract as carri r until he has
deliv red or offered to deliver the goods to the owner, or don
what the law esteems equivalent to a delivery. Smith v . Na hua
& Low ll R. R., 7 Foster ( 27 N. H . ) 86, 59 Am. D. 364 ; Price
v. Pow ll, 3 N. Y. 322. When the consign e is unknown to the
carrier, a due effort to find him is a condition precedent to a
right to warehouse the goods, and, a notice to the con i gnee
takes the place of a p r onal delivery of the good , and as a due
and unsuccessful effort to find the consignee will alone excuse
the want of such notice, it follows that if a reasonable and dili
gent effort is not made to find the consignee, the carrier is liabl e
for the con equence of the neglect. What i s a due, a reasonable
ffort, and what is proper and reasonable diligence, depends
neces arily very much upon the circumstances of each case, and,
in the nature of things, is a question of fact for the jury, and
not of law for the court. What would be reasonably sufficient
in one place might be entirely inadequate and insufficient i n
another, and the extent and character of the inquiries to be
made, in the exercise of a reasonable diligence on the part o f
the carrier, cannot be regulated or prescribed b y any fixed
standard, as the standard must shift with the varying circum
stances of each ca e. The law cannot and does not define the
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measure of duty, making it the same in all cases and under all

circumstances, in cases like the present; and, therefore, the

question whether the defendant did use proper and reasonable

diligence to find the consignee was properly submitted to the

jury. Witbeck v. Holland, 45 N. Y. 13, 6 Am. R. 23; West

Chester and Phila. Railroad Co. v. McElwee, 67 Penn. St. 311 ;

Hill V. Humphreys, 5 Watts. & Serg. (Pa.) 123, 39 Am. D. 117.

The motion for a non-suit at the close of the plaintiff's case

was properly denied. It had then been proved that the goods

had been brought to New York by the defendant as a common

carrier, and been put in store ; that the plaintiffs, the consignees,

had had no notice or knowledge of their arrival or of their stor-

age, and that, between the time of their landing in New York

and their receipt by the plaintiffs, they had greatly depreciated

in value. No attempt had been made to show notice of the ar-

rival of the goods, or that the consignees were unknown or

could not be found.

The doctrine of concurrent negligence has no application to

the case. It was several weeks after the landing of the goods
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from the defendant's steamer on the wharf in New York that

the plaintiffs learned or knew of their arrival, in any view of the

evidence, and at that time the goods had become, in a measure,

unsalable, and their market value was diminished. From the

time the plaintiffs had notice of the arrival of the goods and that

they were subject to their orders, and a reasonable time had

elapsed for their removal, they were at the risk of the plaintiffs,

and no liability attached to the defendant for subsequent de-

preciation in value. The concurrent acts of the plaintiffs and

defendant could not contribute to the same injury; their duties

were not concurrent, but in succession. The defendant's duty

was to give the plaintiffs notice or make due diligence to find

them, and until that was done the goods were at its risk; and

when the duty was fully performed and the goods put in store,

the liability of the carrier ceased, and the risk of loss by de-

preciation in value was upon the plaintiffs. The duty and lia-

bility of the one grew out of the performance of duty by the

other.

The defendant gave evidence of all that was done to find the

consignees, and the effort made was very slight, and would not

have justified the court in ruling, as matter of law, that due and

reasonable diligence had been used for that purpose. The in-

quiries made were casual, and no serious attempt was made to

find the consignees or to give them notice of the arrival of the

goods. Indeed, on cross-examination, the freight agent of the

defendant testified that it was not their custom to give notice
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measure of duty, making it the same in all cases and under all
cir<tumstances, in cases like the present ; and, therefore, the
question whether the defendant did use proper and reasonable
dil igence to find the consignee was properly submitted to the
jury. Witbeck v. Holland, 45 N. Y. 13, 6 Am. R. 23 ; West
Chester and Phila. Railroad Co. v. McE lwee, 67 Penn. St. 311 ;
Hill v. Humphreys, 5 Watts. & Serg. ( Pa. ) 123, 39 Am. D. 1 17.
The motion for a non-suit at the close of the plaintiff 's case
was properly denied. It had then been proved that the goods
had been brought to New York by the defendant as a common
carrier, and been put in store ; that the p laintiffs, the consignees,
had had no notice or knowledge of their arrival or of their stor
age, and that, between the time of their landing i n New York
and their receipt by the plaintiff , they had greatly depreciated
in value. No attempt had been made to show notice of the ar
rival of the goods, or that the consiO'nees were unl-rnown or
could not be found.
The doctrine of concurrent negligence has no application to
the case. It was several w eks after the landing of the goods
from the defendant 's steamer on th wharf in N w York that
the plaintiffs learned or knew of their arrival, in any view of the
evidence, and at that time the goods had become, in a measure,
unsal able, and their market value was diminished. From the
time the plaintiffs had notice of the arrival of the goods and that
they were subject to their orders, and a reasonable t i me had
el apsed for their removal they were at the risk of the p laintiffs,
and no liabil ity attach d to the defendant for sub equent de
preciation in val ue. The concurrent act of the pl aintiffs and
defendant could not contribute to the same injury ; their duties
were not concurrent, but in succession. The defendant 's duty
was to give the plaintiffs notice or make due diligence to find
them, and until that was done the goods were at its ri k ; and
when the duty was fully performed and the goods p ut in store,
the liability of the carri r ceased, and the risk of l oss by de
p reciation in value was upon the plaintiffs. The duty and lia
bility of the one grew out of the performance of duty by the
other.
The defendant gave evidence of all that was done to find the
consignees, and the effort made was very sl ight, and would not
have justified the court in ruling, as matter of law, that due and
reasonable dili gence had been used for that purpose. The in
quiries made were casual, and no serious attempt was made to
fi nd the consignees or to give them notice of the arrival of the
goods. Indeed, on cross-examination, the freight agent of the
defendant testified that it was not their custom to give notice
A ') A
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MOSES V. B. AND M. E. R. CO. §§ 111, 112

to the people in the city, and doubtless the agents and servants

of the company acted under a mistake as to the duty and legal

liability of the carrier.

There was no question touching the extraordinary liability

of carriers in the case. The claim was not against the defend-

ant as an insurer of the safety of the property, but for want

of ordinary and reasonable diligence in the performance of a

duty resulting, by implication, from the contract of carriage.

The judge, therefore, properly refused to instruct the jury

upon the subject of the extraordinary liability of the defendant

as a common carrier. As the goods had been shipped from

Michigan by railroad, and the plaintiffs had no knowledge that

they had been transferred to the defendant at Albany, and

were not expecting them by steamboat, there was no occasion

for them to be on the look-out for them on the defendant's

wharf, or on the arrival of the boats of the company. There

was nothing to justify the submission of any question to the

jury on this branch of the case. There was no complaint, or

reason for complaint, of the manner in which the cause was sub-
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mitted to the jury, and the verdict is conclusive upon the

questions of fact.

The judgment must be affirmed.

All concur, except Peckham, J., not sitting, and Grover, J.,

not voting.

112. MOSES V. BOSTON AND MAINE RAILROAD CO.,

32 N. H. 523; 64 Am. D. 381. 1854.

Action on the case for the value of ten bags of wool burned

in defendant's freight depot in Boston. A public notice, of

which plaintiff had knowledge, read : ' ' Articles of freight must

be taken away within twenty-four hours after being unladen from

the cars, on arriving at their place of destination, the company

reserving the right, if they see fit, of charging storage after

v. B. AND M. R . R.

CO.

§ § 111, 112

to the peopl e in the city, and doubtless the agents and servants
of the company acted under a mistake as to the duty and legal
liability of the carrier.
There was no question touching the extraordinary l iability
of carriers in the case. The claim was not against the defend
ant as an insurer of the safety of the property, but for want
of ordinary and reasonable diligence in the performance of a
duty resulting, by implication, from the contract of carriage.
The j udge, therefore, properly refused to instruct the j ury
upon the subject of the extraordinary liability of the defendant
as a common carrier. As the goods had been shipped from
Michigan by railroad, and the p laintiffs had no knowledge that
they had been transf rred to the defendant at Albany, and
were not xpecting them by steamboat, there was no occasion
for them to be on the look-out for them on the defendant 's
wharf, or on the arrival of the boats of the company. There
was nothing to j ustify the submis ion of any question to the
j ury on this branch of the ca e. There was no complaint, or
reason for complaint, of the manner in which the cause was sub
mitted to the j ury, and the verdict is conclusive upon the
questions of fact.
The judgment must be affirmed.
All concur, except PECKHAM , J., not sitting, and GROVER, J . ,
not voting.

that lapse of time. The company will not hold themselves re-

sponsible, as common carriers, for goods after their arrival at

their place of destination, and unloading in the company's ware-

1 12.

MOSE S V. BOSTON AND MAINE RA ILROAD CO.,

house or depot." Five questions were submitted to the jury, by

consent. 1. Was the wool carried over the road, and then re-

32 N. H. 523 ). 64 Am. D. 3 1.

1 54.

moved from the cars to the platform of the freight depot in

Boston, and separated from the other goods before the fire?

2. Was it so carried and removed from the cars a sufficient time

before the fire to enable Townsend & Son to obtain possession of

it by the exercise of reasonable diligence on the part of the

plaintiff and of Townsend & Son ? 3. Did the wool fail of being
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A ction on the case for the value of ten ba s of wool b urned
in defendant 's freight depot in Boston. A public notice, of
which plaintiff had knowledge, read : ' ' Articles of freight must
be taken away within twenty-four hour after being unladen from
the cars, on arriving at their place of destination, the company
reserving the right, i f they ee fit, of charging storage after
that laps of time. The company wil l not hol d themselves re
sponsibl , as common carriers, for goods a fter their arrival at
their place of destination, and unloadino· in the company 's ware
house or depot. ' ' Five questions were submitt cl to the j ury: by
consent. 1. Was the wool carried over the road, and then re
moved from the cars to the p latform of the freight depot in
Boston, and separated from the other goods before the fire 1
2 . Was it RO carried and removed from the cars a sufficient time
before the fire to enable Townsend & Son to obtain possession of
it by the exercise of reasonable diligence on the part of the
plaintiff and of Townsend & Son ? 3. Did the wool fail of being
4!'.lfi
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delivered to Townsend & Son by reason of the want of ordinary

care and prudence of the defendants'? 4. Was any portion of

the wool sold by the defendants ? 5. Did the plaintiff have any

knowledge of the printed notice before the wool was sent over

the road ? They could not agree upon the first, answered ' ' yes ' '

to the third and * ' no " to the others. Verdict for plaintiff".

By Court, Sawyer, J. (After stating the facts.) The po-

TERMWATION OF CARRIER 'S R ELATION.

delivered to Townsend & Son by reason of the want of ordinary
care and prudence of the defendants � 4. Was any portion of
the wool sold by the defendants � 5. Did the plaintiff have any
knowledge of the printed notice before the wool was sent over
the road . They could not agree upon the first, answered ' ' yes ' '
to the third and ' ' no ' ' to the others. Verdict for plaintiff.

sition taken at the trial, that the defendants had limited

their liability as common carriers to the time when the wool

was taken into the depot by a public notice to that effect,

would not have availed the defendants if the finding of

the jury upon the fifth question had established the fact

that the notice was brought to the knowledge of the plain-

tiff before the wool was sent. In the case of Moses v. Bos-

ton etc. R. R. Co., 24 N. H. 71, 55 Am. Dec. 222, it was expressly

decided that a public notice to the effect that the railroad com-

pany would not be responsible for loss or injury to goods in

their hands as carriers, except such as might arise

from negligence, would not have the effect thus to limit their
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common-law liability, even when brought home to the knowledge

of the owner. This renders it unnecessary to consider any ques-

tion arising upon the character of the instructions given upon

the fifth question; and the only remaining point in the case,

considered as an action against the defendants as carriers, upon

the original count and the second and fourth amended counts,

is that involved in the second question, raising the principal

inquiry in the case, when does the liability of a railroad com-

pany as carriers of goods terminate?

The wool in this case was received and conveyed by the de-

fendants in their ordinary employment as common carriers. It

was not of a value disproportionate to its bulk, and was such

that no deception could have been practiced upon them as to the

extent of the risk they incurred. In the transportation of such

commodities their responsibility as carriers commences with the

receipt of the goods, though not put by them immediately on the

transit, and it ceases only when they have reached their destina-

tion and their control over them as carriers has terminated.

That control must continue until delivery, or a tender or offer

to deliver, or some other act which the law can regard as equiva-

lent to a delivery. The delivery of goods conveyed by railroad

is necessarily confined to certain points on the line of the rail-

road track. Railroad companies cannot, like wagoners, pass

from warehouse to warehouse, and there discharge their freight

to the various consignees upon their own premises. They con-
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By Court, SAWYER, J. ( After stating the facts. ) The po
sition taken at the trial, that the defendants had limited
their liability as common carriers to the time when the wool
was taken into the depot by a public notice to that effect,
would not have availed the defendants if the finding of
the j ury upon the fifth question had stablished the fact
that the notice was brought to the knowl edge of th pl ain
tiff before the wool wa sent. In the case of 'loses v. Bos
ton etc. R. R. Co., 24 N. H. 7 1, 55 Am. Dec. 222, it was expres ly
d ecided that a public notice to the ff ct that the railroad com
pany would not be :r sponsible for lo or inj ury to goods in
their hands as carriers,
except such as might arise
from negl igence, would not hav the effect thus to l imit their
common-l aw liabil ity, even when brought home to the knowledge
of the owner. This renders it unnec s ary to con ider any ques
tion arising upon the character of the in tructions given upon
the fifth question ; and the only remaining point in the case,
con idered as an action again t the def ndant a carriers, upon
the original count and the econd and fourth amended counts,
i that involv d in the second question, raising the principal
inquiry in the ca , wh n does the liabi lity of a railroad com
pany as carriers of goods terminate 1
The wool in thi case was received and conveyed by the de
fendants in their ordinary employment as common carriers. It
was not of a value disproportionate to its bulk, and was such
that no deception cou l d have been p racticed upon them as to the
extent of the risk they incurred. In the transportation of such
commodities their responsibility as carriers commences w ith the
receipt of the goods, though not put by them immediately on the
transit, and it ce�ses only when they have r ached their destina
tion and their control over them as carriers has terminat d.
That control must continue until del ivery, or a tender or offer
to deliver, or some other act which the law can regard as equiva
lent to a del ivery. The delivery of goods conveyed by rai l road
is nece sarily confined to certai n points on the l ine of the rail
road track. Railroad companies cannot, like wagoners, pass
from warehouse to warehouse, and there discharge their freiO'ht
to the various consignees upon their own premises. They con·
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sequently establish certain points as places of delivery, and there

unlade their cars of such of the freight as may most conveniently

find its ultimate destination from those respective points. But

while it is in the process of unloading, and afterwards, while

awaiting removal, it must be protected from the weather and

from depredation. Freight is brought over the road at all

hours, by night as well as by day, and the trains must necessar-

ily be more or less irregular in the hours of their arrival. It

cannot be required of the consignee to attend at the precise

mpment when his goods arrive, to receive and take care of them,

and the company cannot discharge themselves from responsi-

bility by leaving them in an exposed condition in the open air.

Until the goods have passed out of their custody and control

into the hands of the proper person to receive them, they have

a duty to perform in the preservation and protection of the

property even after their responsibility as common carriers is

at an end : Smith v. Nashua etc. R. R. Co., 27 N. H. 86, 59 Am.

Dee. 364. It thus becomes a matter of necessity for them to

provide depots, or warehouses, for the reception of freight at

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

the stations established for its delivery. If the owner or con-

signee, or other person authorized to receive the goods, is pres-

ent at the time of the arrival, and has opportunity to see that

they have arrived, and to take them away, this may be regarded

as equivalent to a delivery. They must be understood after this

to remain in the charge of the company, for his convenience, as

depositaries or bailees for hire. In such case, the grounds upon

which the common-law liability of the carrier is made to rest

have so far ceased to exist that there is no longer any just oc-

casion for holding the company to that stringent responsibility

in reference to these goods. They are no longer in the course

of transporation, beyond the reach of the owner, and under the

exclusive control and observation of the carrier. The owner has

again got sight of his property, and is in a situation, to some ex-

tent, to oversee and protect it. Nor is he any longer under the

difficulties and embarrassments in attempting to make proof of

subsequent fraud or negligence as when it was on its passage

beyond the reach of his observation and under the private con-

trol of the carrier. The facilities and temptations to fraud and

collusion in the embezzlement or larceny of the goods are also

removed, or at least greatly diminished.

It is upon these considerations that the strict liability of the

carrier is founded. "It is a politic establishment," says Lord

Holt, in Coggs V. Bernard, 2 Ld. Raym. 918, "contrived by the

policy of the law for safety of all persons, the necessity of

whose affairs obliges them to trust these sorts of persons, that
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sequently establish certain points as places of delivery, and there
unlade their cars of such of the freight as may most conveniently
find its ultimate destination from those respective points. But
while it is in the process of unloading, and afterwards, whil
awaiting removal, it must be p rotected from the weather and
from depredation. Freight i s brought over the road at all
hours, by n ight as well as by day, and the trains must necessar
ily be more or less irregular in the hours of their arrival. It
cannot be required of the consignee to attend at the precise
mpment when his goods arrive, to receive and take care of them,
and the company cannot discharge themselves from responsi
bility by leaving them in an exposed condition in the open air.
Until the goods have passed out of their custody and control
into th hands of the proper person to receive them, they have
a duty to perform i n the p reservation and protection of the
p roperty even after their responsibility as common carriers iR
at an end : Smith v. Nashua etc. R. R. Co., 27 N. H. 86, 59 Am.
Dec. 364. It thus becomes a matter of necessity for them to
p rovide depots, or war houses, for the reception o f freight at
the stations establ ished for its delivery. If the owner or con
signee, or other person authorized to receive the goods, is pres
ent at the time of the arrival , and has opportunity to see that
they have arrived, and to take them away, this may be regarded
as equivalent to a delivery. They mu t be under tood after this
to remain in the charge of the company, for his convenience, as
depositaries or bailees for hire. In uch ca e, the grounds upon
which the common-law liabil ity of the carrier i s made to rest
have so far ceased to exist that there is no longer any j ust oc
casion for holding the company to that stringent responsibility
in reference to these goods. They are no longer in the course
of tran poration, beyond the reach of the owner, and under the
exclusive control and observation of the carrier. The owner has
a gain got sight of his property, and is in a situation, to some ex
tent, to oversee and p rotect it. Nor is he any longer under the
difficulties and embarrassments in attempting to make proof of
subsequent fraud or negl igence as when it was on its passage
beyond the reach of his ob ervation and under the p rivate con
trol of the carrier. The facilities and temptations to fraud and
collu ion in the embezzlement or larceny of the goods are also
removed, or at least greatly diminished.
It is upon these con iderations that the strict liability of the
carrier is founded. ' ' It is a pol itic establishment, ' ' says Lord
Ho1t, in Coggs v. Bernard, 2 Ld. Raym. 9 18, ' ' contrived by the
policy of the law for safety of all persons, the necessity of
whose affairs obliges them to trust these sorts of persons, that
A 'll"f
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they may be safe in their ways of dealings ; for else the carrier

might have opportunity of undoing all persons who had any

dealings with him, by combining with thieves, etc., and yet doing

it in such a clandestine way as would not be possible to be dis-

covered. ' '

In Kent's Com. 602, it is said that the rule subjecting the

carrier to this strict responsibility is founded on broad princi-

ples of public policy and convenience, and was introduced to

prevent the necessity of going into circumstances impossible to

be unraveled. If it were not for the rule, the carrier might

contrive, by means not to be detected, to be robbed of his goods

in order to share the spoils.

That the danger of loss by such collusion is not now so

prominent a consideration as in the semi-barbarous times, when

the rule was first adopted, is quite probable. But upon this

point it is well said by the court in Moses v. Boston etc. R. R.

Co., 24 N. H. 71, 55 Am. Dec. 222, before cited, that the im-

mense increase of this business, the great value of the commod-

ities now necessarily intrusted to the charge of common carriers,
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and the vast distances to which they are to be transported, have

multiplied the difficulties of the owner who seeks to recover for

the loss of his goods, and have added greatly to the oppor-

tunities and temptations of the carrier who might be disposed

to neglect or violate his trust. The reasons upon which the rule

is founded apply in all their force to railroad companies as car-

riers, and the same considerations of public policy which lead

to its adoption continue to require that it be maintained in all

its rigor as to them. Any relaxation of the rule must be at-

tended only with mischief. Many of the most eminent English

judges, prior to the acts of 2 Geo. IV. and 1 Wm. IV., expressed

regret that their courts had sanctioned the doctrine that the

carrier had the right to limit his liability by a public notice,

and predicted the necessity for the legislative interference which

resulted in those acts restoring the strict responsibility of the

ancient rule, in order to remedy the mischiefs Avhich that relax-

ation had introduced. Moses v. Boston etc. R. R. Co., supra.

The inquiry then is. At what moment after the goods con-

veyed by a railroad company in their cars have reached the point

on the line of the railroad where they are to be delivered may

the reasons upon which the common-law liability of the carrier

is founded be said to cease, when there is no person present at

their arrival authorized to receive them, and ready to take them

away ?

That it is the duty of the consignee to come for them is clear,

but it would be quite as impracticable for him to be at the

438

TERMIN ATION O F CARRIER 'S R ELATION.

they may be safe in their ways of dealings ; for else the carrier
might have opportunity of undoing all persons who had any
dealings with him, by combining with thieve , etc., and yet doing
it in such a clandestine way as would not be possible to be dis
covered. ' '
I n Kent 's Com. 602, it is said that the rule subjecting the
carrier to this strict responsibility is founded on broad princi
p les of public policy and convenience, and was introduced to
prevent the necessity of going into circumstances i mpossible to
be unravel ed. I f it were not for the rule, the carrier might
contrive, by means not to be detected, to be robbed of his goods
in order to share the spoils.
That the danger of l oss by such collusion is not now so
prominent a consideration as in the semi-barbarous times, when
the rule was first adopted, is quite probabl e. But upon this
point it is wel l ai l by the court in Moses v. Boston etc. R. R.
Co., 24 N. H. 71 , 55 Am. Dec. 222, before cited, that the im
mense increase of this bu iness, the great value of the commod
ities now necessarily intrusted to the charge of common carriers,
and the vast distances to which they are to be transported, have
multiplied the difficulties of the owner who seeks to recover for
the l oss of his goods, and have added greatly to the oppor, tunities and temptations of the carrier who might be disposed
to neglect or viol ate his trust. The reasons upon which the rule
is founded apply i n a l l their force to railroad companies as car
riers, and the same considerations of public policy which lead
to its adoption continue to require that it be maintained in all
its rigor as to them. Any relaxation of the rul e must be at
tended only with mischief. Many of the mo t eminent English
judges, prior to the acts of 2 Geo. IV. and 1 Wm. IV., expressed
regret that their courts had sanctioned the doctrine that the
carrier had the right to l imit his l iability by a p ublic notice,
and predicted the neces ity for the legislative interference which
resul ted i n those acts restoring the strict responsibility of the
ancient rule, in order to remedy the m ischiefs which that rel ax
ation had introduced. Moses v. Boston etc. R. R. Co., supra.
The i nquiry then is, A t what moment after the goods con
veyed by a railroad comp any i n their cars h ave reached the point
vn the l ine of the railroad where they are to be delivered may
the reasons upon which the common-law liability of the carrier
iR founded be said to cease, when there is no person present at .
their arrival authorized to rec � ive them, and ready to take them
away ?
That it �s the dn.ty of the consignee t o come for them is clear,
but it would be quite as impracticable for him to be at the
A.��
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place of delivery at the precise moment of tlieir arrival, or of

their being unladen from the cars, without actual notice to him

of their arrival, as it would be for the company to diverge from

their line of road in order to deliver them at his place of busi-

ness, or to send notice to him of their arrival, before proceeding

to unload them. The arrival may be in the night, or after the

expiration of business hours at the station, or at so late a period

before it as to render it impossible for him to get them away

within the hours of business. If, under such circumstances,

they have been removed from the cars and placed in the ware-

house, it cannot be said that they are so placed and kept there

until the gates are opened, and business resumed upon the fol-

lowing day, for any purpose having reference to the convenience

and accommodation of the owner or consignee, nor can the pro-

ceeding, upon any sound view, be considered as equivalent to

a delivery. The same persons — ^the servants of the company —

continue in the exclusive possession and control of the goods

as when they were on their transit,, and they are equally shut up

from the observation and oversight of all others. The consignee
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has had no opportunity to know that they have arrived, and in

what condition, and is in no better situation to disprove the fact,

or to question any account the servants of the company having

them in charge may choose to give of what may happen to

them after they are so removed from the cars, or what has hap-

pened prior thereto, than before. If purloined, destroyed, or

damaged by their fraud or neglect subsequently to their removal,

and before he can have had the opportunity to come for them,

he is left to precisely the same proof as if the larceny or injury

had occurred while they were actually in transitu — ^the declara-

tions of the servants of the company, they having, it may well

be supposed, feelings and interests adverse to him, and knowing

that he has no evidence at command from other sources to im-

peach their statement. It is obvious, too, that the opportunities

and facilities for embezzling the goods, and for other fraudulent

or collusive practices, must continue to be equally tempting

after their removal, under such circumstances, as before. The

risk of detection, in some respects, may be made even less than

before, by the greater facilities which the servant of the com-

pany in charge of the warehouse has of manufacturing evi-

dence of a burglary, or creating proof of the destruction of

the goods by fire, set by himself for the purpose of concealing

his agency in their larceny. For all purposes which have refer-

ence to the difficulties and embarrassments in the way of the

owner in attempti-ng to prove loss or damage by the fault or neg-

lect of the company, to his inability to give to them any over-
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place of delivery at the precise moment of their arrival, or of
their being unladen from the cars, without actual notice to him
of their arrival, as it would be for the company to diverge from
their l ine of road in order to deliver them at his place of busi
ness, or to send notice to him of their arrival, before proce ding
to unload them. The arrival may be in the night, or after th
expiration of business hours at the station, or at so late a period
before it as to render it impossible for him to get them away
within the hours of business. If, under such circumstances,
they have been removed from the cars and placed in the ware
house, it cannot be said that they are so placed and kept there
until the gates are opened, and business resumed upon the fol
lowing day, for any purpose having reference to the convenience
and accommodation of the owner or consignee, nor can the pro
ceeding, upon any sound view, be considered as equivalent to
a de1ivery. The same persons-the servants of the company
continue i n the exclusive possession and control of th goods
as when they were on their transit,, and they are equally hut up
from the observation and oversight of all others. The consignee
has had no opportunity to know that they have arrived, and in
what condition, and is in no better situation to disprove the fact,
or to question any account the servants of the company having
them in charge m ay choose to give of what may happen to
them after they are so removed from the cars, or what has hap
pened prior thereto, than before. If purloined, destroyed, or
damaged by their fraud or neglect subsequently to their removal,
and before he can have had the opportunity to come for them,
he is left to precisely the same p roof as if the larceny or injury
had occurred while they were actually in transit1i-the declara
tions of the servants of the company, they having, it may w 1 1
be supposed, feelings and interests adverse to him, and knowing
that he has no evidence at command from other sources to im
peach their statement. It is obvious, too, that the opportunities
and facil ities for embezzling the goods, and for other fraudulent
or collu ive practices, must continue to be equally tempting
after their removal, under such circumstances, as before. The
risk of detection, i n some respects, m ay be made even less than
before, by the greater facilitie which the servant of the com
pany in charge of the warehouse has of manufacturing evi
dence of a burglary, or creating proof of the destruction of
the goods by fire, set by h imself for the purpose of concealing
his agency in their larceny. For all purposes which have refer
ence to the difficulties and embarrassments in the way of the
owner in attemptj'Ilg to prove loss or damage by the fault or ne lect of the company, to his inability to give to th m any overA <:> n

§ 112
§ 112 TEEMINATION OF CAKKIEE'S EELATION.

sight or protection, and to his security against fraud and collu-

sion until he can have reasonable opportunity to see by his own

observation, or that of others than the servants of the company,

that they have arrived, and to send for and take them away,

he stands in the same relation to them as when they were ac-

tually in the course of transportation. The same broad prin-

ciples of public policy and convenience upon which the common-

law liability of the carrier is made to rest have equal appli-

cation after the goods are removed into the w^arehouse as before,

until the owner or consignee can have that opportunity, and

the same necessity exists for encouraging the fidelity and stim-

ulating the care and diligence of those who thus continue to re-

tain them in charge, by holding that they shall continue subject

to the risk.

It is no satisfactory answer to this view to say that the com-

pany, having provided a warehause in which to store the goods

for the accommodation of the owner, after the transit has ter-

minated, may be regarded, by their act of depositing them in

the warehouse, as having delivered them from themselves as
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carriers to themselves as warehousemen. The question still is.

When, having a proper regard to the principles which lie at the

basis of their carrier liability, and to the protection and secu-

rity of the owner, can this transmutation of the character in

which they hold the goods be said to take place, and this con-

structive delivery to be made ? If this is held to be at any point

of time before there can be opportunity to take them from the

hands of the company, then may the owner be compelled to

leave them in their possession, under the limited liability of

depositaries, or bailees for hire, contrary to his intention, and

Avithout any act or neglect on his part which may be considered

as indicative of his consent thereto. It may have been his

intention to take them from their possession at the earliest prac-

ticable moment, for the reason that he may not be disposed to

intrust them to their fidelity and care without the stimulus to

the utmost diligence and good faith afforded by the strict lia-

bility of carriers. If he neglects to take them away upon the

first opportunity that he has to do it, he may be said thereby to

have consented that they shall remain under the more limited

responsibility. But upon no just ground can this consent be

presumed when his only alternative is to be at the station where

they are to be delivered at the arrival of the train, at whatever

hour that may happen to be, whether in the night or the day,

in or out of business hours, and regardless of all the contin-

gencies upon which the regularity of its arrival may depend.

It is to be supposed that the consignee has been advised by the
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sight or protection, and to his security against fraud and collu
sion until he can have reasonable opportunity to see by his own
observation, or that of others than the servants of the company,
that they have arrived, and to send for and take them away,
he stands in the same relation to them as when they were ac
tual ly in the course of transportation. The same broad pri n
ciples of public policy and convenience upon which the common
law liability of the carrier is made to rest have equal appli
cation after the goods are removed into the warehouse as before,
until the owner or consignee can have that opportunity ; and
the same necessity exists for encouraging the :fidelity and stim
ulating the care and diligence of those who thus continue to re
tain them in charge, by holding that they shall continue subject
to the risk.
It is no satisfactory answer to this view to say that the com
pany, having provided a warehause in which to store the goods
for the accommodation of the owner, after the transit has ter
minated, may be regarded, by their act of depositing them in
the warehouse, as having delivered them from themselves as
carriers to themselves as warehou emen. The question still is,
When, having a proper regard to the principles which lie at the
basis of their carrier liability, and to the protection and secu
rity of the owner, can this transmutation of the character in
which they hold the goods be said to take place, and this con
structive delivery to be made � If this is held to be at any point
of time before there can be opportun ity to take them from the
hands of the company, then may the owner be compel led to
leave them in their possession, under the l imited l iability of
depositaries, or bailees for hire, contrary to his intention, and
w ithout any act or neglect on his part which may be considered
as indicative of his consent thereto. It may have been his
intention to take them from their possession at the earliest prac
ticable moment, for the reason that he may not be disposed to
intrust them to their fidelity and care without the stimulus to
the utmost dil igence and good faith a fforded by the strict l ia
bility of carriers. If he neglects to take them away upon the
first opportunity that he has to do it, he may be said thereby to
have consented that they shall remain under the more limited
responsibility. But upon no j ust ground can this consent be
presumed when his only alternative is to be at the station where
they are to be del ivered at the arrival of the train, at whatever
hour that may happen to be, whether in the night or the day,
in or out of business hours, and regardless of all the contin
gencies upon which the regularity of its arrival may depend.
It is to be supposed that the consignee has been advised by the
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consignor of the fact that the goods have been forwarded, and

that he has taken, or is prepared to take, proper measures to look

for them upon their arrival, and to remove them as soon as he

can have reasonable opportunity to do so. It must be supposed,

too, that he is informed of the usual course of business on the

part of the company, and of their agents, in the hours estab-

lished for the arrival of the trains, and in unlading the cars,

and delivering out goods of that description, and that he will

exercise reasonable diligence in reference to all these particulars

to be at the place of delivery as soon as may be practicable after

their arrival, and take them into his possession. The extent of

the reasonable opportunity to be afforded him for that purpose

is not, however, to be measured by any peculiar circumstances in

his own condition and situation, rendering it necessary for his

own convenience and accommodation that he should have longer

time or better opportunity than if he resided in the vicinity of

the warehouse, and was prepared with the means and facilities

for taking the goods away. If his particular circumstances

require a more extended opportunity, the goods must be con-
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sidered after such reasonable time as but for those peculiar

circumstances would be deemed sufficient to be kept by the com-

pany for his convenience, and under the responsibility of depos-

itaries or bailees for hire only.

In the case now under consideration there was conflicting

evidence as to the time when the train by which the wool was

carried arrived at the depot in Boston. The evidence on the

part of the defense tended to show that it arrived at the usual

time — between one and two o'clock in the afternoon; while that

of the plaintiff tended to show that it did not arrive until three

o'clock. The gates of the depot were closed at five, and from

two to three hours were usually required for unloading the ears.

Upon the view of the evidence most favorable to the defendants,

there was but a period of from three to four hours at the longest

for the consignee to have come and taken away the wool, before

the gates were closed; and it was destroyed before they were

reopened for the purpose of delivering out the goods. This

view proceeds upon the supposition that the work of unlad-

ing the cars was commenced immediately upon their arrival;

and in the process of unloading, ordinarily occupying from two

to three hours, the wool happened to be the first article taken

from the cars, and was at once ready for delivery. Upon a

view less favorable to the defendants, the jury might have found,

upon the evidence in the case, that the train arrived at three,

and that the wool was unloaded at six — one hour after the clos-

ing of the gates. That the verdict, in answer to the second
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consignor of the fact that the goods have been forwarded, and
that he has taken, or is prepared to take, proper measures to look
for them upon their arrival, and to r mov them a soon as he
can have reasonable opportunity to lo so. It must b suppo. e l
too, that he i s informed of the usual cour e o f bu j ness on the
part of the company, and of their agent , in th hours tab
l ished for the arrival of the train , and in unlading the cars,
and delivering out goods of that description, and that he wi l l
exercise reasonable diligence i n reference to all these particulars
to be at the pl ace of d l ivery as soon as may be practicable after
their arrival, and take them into his posses ion. The extent of
the reasonable opportunity to be afforded him for that p urpose
is not, however, to be measured by any peculiar circumstances in
his own condition and situation, rendering it necessary for his
own convenience and accommodation that he should have longer
time or better opportunity than if he resided in the vicinity of
the warehouse, and was prepared with the means and facilities
for taking the goods away. If his particul ar circumstances
require a more extended opportunity, the goods must be con
sidered after such r asonable time as but for those peculiar
circumstances woul d be deemed sufficient to be kept by the com
pany for hi convenience, and under the responsibi lity of depos
itaries or bailees for hire only.
In the ca e now under consideration there was conflicting
evidence as to the time when the train by which the wool was
carried arrived at the depot in Bo ton. The evidence on the
part of the defense tended to show that it arrived at the usual
time-between one and two o 'clock in the afternoon ; while that
of the plaintiff tended to show that it did not arrive until three
o 'clock. The gates of the depot were clo ed at five, and from
two to three hours were usually required for unloading the cars.
Upon the view of the evidence most favorable to the defendants,
there was but a period of from three to four hours at the longest
for the consignee to have come and taken away the wool , before
the gates were closed ; and it was destroyed before they were
reopened for the purpose of del ivering out the goods. This
view proceeds upon the supposition that the work of unlad
ing the cars was commenced imm diately upon their arrival ;
and in the process of unloading, ordinarily occupying from two
to three hours, the wool happened to be the first article taken
from the cars, and was at once ready for delivery. Upon a
view less favorable to the defendants, the jury might h ave found,
upon the evidence in the case, that the train arrived at three,
and that the wool was unloa ded at six-one hour after the clos
ing of the gates. That the verdict, i n answer to the second
441
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question submitted to the jury, was therefore warranted by the

evidence is quite clear ; and as there are no legal exceptions to

the proceedings upon the trial, so far as they relate to this

point, the answer of the jury to that question establishes the

fact that the consignees had no reasonable opportunity, after the

wool was taken from the cars, to come and inspect it so far

as to see whether from its outward appearance it corresponded

with the letter of advice from their consignor and to remove it

before it was destroyed. This fact being established, upon the

viewsk of the law entertained by the court the transit had not

terminated, and the defendants continued liable for the wool as

carriers down to and at the time of the loss; and the general

verdict entered for the plaintiff may well be sustained upon the

original and the second and fourth amended counts.

We are aware that this view of the liability of railroad com-

panies as carriers conflicts with the opinion of the suprome court

of Massachusetts, as pronounced by the learned chief justice of

that court in the recent case of Norway Plains Co. v. Boston etc.

R. R. Co., 1 Gray, 263, 61 Am. Dec. 423. In that case it was
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held that the liability as carriers ceases when the goods are

removed from the cars and placed upon the platform of the

depot ready for delivery, whether it be done in the day time or

in the night, in or out of the usual business hours, and conse-

quently irrespective of the question whether the consignee has

or not an opportunity to remove them. The ground upon

which the decision is based would seem to be the propriety of

establishing a rule of duty for this class of carriers of a plain,

precise, and practical character, and of easy application, rather

than of adhering to the rigorous principles of the common law.

That the rule adopted in that case is of such character is not to

be doubted; but with all our respect for the eminent judge by

whom the opinion was delivered, and for the learned court whose

judgment he pronounced, we cannot but think that by it the

salutary and approved principles of the common law are sacri-

ficed to considerations of convenience and expediency, in the

simplicity and precise and practical character of the rule which

it establishes.

It is unnecessary, then, to consider the exceptions taken upon

the other view of the case, as an action against the defendants

for negligence in their care of the wool after their liability as

carriers had ceased.

Judgment upon the verdict.

Perley, C. J., did not sit.

See also Norway Plains Co. v. Boston and Maine Railroad Co.,

§ 113, and McMillan v. M. S. & N. J. Railroad Co., § 114.
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question submitted to the jury, wa therefore warranted by the
evidence is quite clear ; and as there are no legal exceptions to
the proceedings upon the trial, so far as they relate to this
p oint, the answer of the j ury to that que tion establishes the
fact that the consignees had no reasonable opportunity, after the
wool was taken from the cars, to come and inspect it so far
as to see whether from its outward appearance it corresponded
with the letter of advice from their con ignor and to remove it
befor it was destroyed. This fact being established, upon the
view. of the law entertained by the court the transit had not
terminated, and the defendants continued l iable for the wool as
carriers down to and at the time of the loss ; and the general
verdict entered for the plaintiff may well be sustained upon the
original and the second and fourth amended counts.
We are aware that this view of the l iabil ity of rail road com
panies a carriers conflicts with the opinion of the suprome court
of Massachusetts, as pronounced by the learned chief justice of
that court in the recent ca. e of Norway Plains Co. v. Bo ton etc.
R. R. Co., 1 Gray, 263, 61 Am. Dec. 423. In that case it was
held that the l iabil ity as carriers ceases when the goods are
removed from the cars and placed upon the pl atform of the
d epot ready for del ivery, wh ether it be done in the day time or
in the night, in or out of the usual busin ss hours, and conse
quently irrespective of the question whether the consignee has
or not an opportunity to remove them. The ground upon
which the decision is based would seem to be the propriety of
establishing a rule of duty for this class of carriers of a plain,
preci e, and practical character, an 1 of easy application, rather
than of adhering to the ri gorous principles of the common law.
That the rul e adopted in that case is of such character is not to
be doubted ; but with all our respect for the eminent judge by
whom the opinion was delivered, and for the learned court whose
j udgment he pronounced, we cannot but think that by it the
salutary and approved principles of the common law are sacri
ficed to considerations of convenience and expediency, in the
simpl icity and precise and practical character of the rule which
it establishes.
It is unnecessary, then, to consider the exceptions taken upon
the other view of the case, as an action against the defendants
for negligence in their care of the wool after their l iability as
carriers had cea ed.
Judgment upon the verdict.
PERLEY, C. J., di d not sit.
S ee also Norway Plains Co. v. Boston and Maine Railroad Co.,
§ 113, and McMillan v. M. S . & N. J. Railroad Co., § 1 14.
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Action for goods destroyed by fire in the freiglit depot of de-

fendant railroad company.

1 Gray (Mass.) 263; 61

Am.

D. 423.

1854.

By Court, Shaw, C. J. The liability of carriers of goods by

railroads, the grounds and precise extent and limits of their re-

sponsibility, are coming to be subjects of great interest and

importance to the community. It is a new mode of transporta-

tion, in some respects like the transportation by ships, lighters,

and canal-boats on water, and in others like that by wagons on

land; but in some respects it differs from both. Though the

practice is new, the law by which the rights and obligations of

owners, consignees, and of the carriers themselves are to be gov-

erned is old and well established. It is one of the great merits

and advantages of the common law, that instead of a series of

detailed practical rules, established by positive provisions, and

adapted to the precise circumstances of particular cases, which

would become obsolete and fail when the practice and course
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of business to which they apply should cease or change, the

common law consists of a few broad and comprehensive princi-

ples, founded on reason, natural justice, and enlightened public

policy, modified and adapted to the circumstances of all the

particular cases which fall within it. These general principles

of equity and policy are rendered precise, specific, and adapted

to practical use, by usage, which is the proof of their general

fitness and common convenience, but still more by judicial ex-

position; so that, when in a course of judicial proceeding, by

tribunals of the highest authority, the general rule has been

modified, limited, and applied, according to particular cases,

such judicial exposition, when well settled and acquiesced in,

becomes itself a precedent, and forms a rule of law for future

cases under like circumstances. The effect of this expansive

and comprehensive character of the common law is, that whilst

it has its foundations in the principles of equity, natural justice,

and that general convenience, which is public policy — although

these general considerations would be too vague and uncertain

for practical purposes in the various and complicated eases of

daily occurrence, in the business of an active community — yet

the n_iles of the common law, so far as cases have arisen and

practices actually grown up, are rendered, in a good degree,

precise and certain, for practical purposes, by usage and judi-
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Action for oods destroy d by fire in the freight depot of de

f ndant railroad company.

By ourt, SHAw, C. J. The liability of carriers of goods by
railroads, the ground and precise extent and limits of their re
sponsibility, are coming to be subjects of great interest and
importance to the community. I t is a new mode o f transporta
tion, in some re pects l ike the transportation by ships, lighters,
and canal-boat on water, and i n other like that by wagons on
land ; but i n some re pects it differs from both. Though the
p ractice is new, the law by " hi ch the rio"hts and obligations of
owners, con ignee , and of the carriers them elves are to be gov
erned is old and well established. I t is one of the great merits
and advantag s of the common law, that instead o f a series of
d tailed practical rules, e tablished by po itive provisions, and
adapted to the p recise circum tances of particular cases, which
woul d become obsolete and fail when the p ractice and course
of business to which they apply should cease or change, the
common law consists of a f w broad and comprehensive princi
ple , found d on reason, natural j ustice and enlightened public
policy modifi d and adapt d to the c ircumstances of all the
particular cases which fall within it. These general principles
of equity and policy are r nd red p recis , specific, and adapted
to practical use, by u age, which is the proof of their general
fitness and common conveni nee, but still more by j udicial ex
position · so that, when in a course of judicial p roceeding, by
tribunals of the highest authority, the general rule has been
modified, limited, and applied, according to particular cases,
such j udicial exposition, when well settled and acquiesced in,
becomes itself a precedent, and forms a rule of law for future
cases under like circumstance . The e ffect of this expan ive
and comprehensive character of the common law is, that whilst
it has its foundations i n the principles of equity, natural justice,
and that g neral convenience, which is public policy-although
these general considerations would be too vague and uncertain
for p ractical purpose in the various and complicated cases of
daily occurrence, in the bu iness of an active community-yet
the rules of the common law, so far as cases have arisen and
practices actual ly grown up, are rendered, in a good degree,
preci e and certain, for practical purposes, by usage and j udi·
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cial precedent. Another consequence of tliis expansive character

of the common law is, that when new practices spring up,

new combinations of facts arise, and cases are presented for

which there is no precedent in judicial decision, they must be

governed by the general principle applicable to cases most nearly

analogous, but modified and adapted to new circumstances, by

considerations of fitness and propriety, of reason and justice,

which grow out of those circumstances. The consequence of

this state of the law is, that when a new practice or new

course of business arises, the rights and duties of parties are

not without a law to govern them; the general considerations

of reason, justice, and policy, which underlie the particular rules

of the common law, will still apply, modified and adapted by

the same considerations to the new circumstances. If these are

such as give rise to controversy and litigation, they soon, like

previous cases, come to be settled by judicial exposition, and

the principles thus settled soon come to have the effect of pre-

cise and practical rules. Therefore, although steamboats and

railroads are but of yesterday, yet the principles which govern
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the rights and duties of carriers of passengers, and also those

which regulate the rights and duties of carriers of goods, and of

the owners of goods carried, have a deep and established foun-

dation in the common law, subject only to such modifications

as new circumstances may render necessary and mutually bene-

ficial.

The present is an action brought to recover the value of two

parcels of merchandise, forwarded by the plaintiffs to Boston in

the cars of the defendants. These goods were described in two

receipts of the defendants, dated at Rochester, New Hampshire,

the one October 31, 1850, and the other November 2, 1850.

By the facts agreed, it appears that the goods specified in the

first receipt were delivered at Rochester," and received into the

cars, and arrived in Boston seasonably on Saturday, the second

of November, and were then taken from the cars and placed in

the depot or warehouse of the defendants ; that no special notice

of their arrival was given to the plaintiffs or their agent; but

that the fact was known to Ames, a truckman, who was their

authorized agent, employed to receive and remove the goods,

that they were ready for delivery a least as early as Monday

morning, the fourth of November, and that he might then have

received them.

The goods specified in the other receipt were forwarded to

Boston on Monday, the fourth of November; the cars arrived

late; Ames, the truckman, kncAV from inspection of the way-bill

that the goods were on the train, and waited for them some
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cial precedent. Another consequence of this expansive character
of the common l aw is, that when n w practices spring up,
new combinations of facts arise, and cases are presented for
which there is no precedent in j udicial decision, they must be
governed by the general principle applicable to ca es most nearly
anal ogous, but modi fied and adapted to new circumstances, by
considerations of fitne and propriety, of reason and j ustice,
wh ich grow out of those circumstances. The consequence of
this state of the law is, that when a new p ractice or new
course of bu iness arises, the rights and duties of parties are
not without a law to govern them ; the general considerations
of reason, j ustice, and policy, which underl ie the p articular rules
of the common law, will still apply, modifie d and adapted by
the same consid rations to the new circumstances. I f these are
such as give rise to controversy and litigation, they soon, l ike
p revious cases, come to be settled by judicial expo ition, and
the principles thus settled soon come to have the effect of p re
cise and p ractical rules. Therefore, although steamboats and
railro a d are but of yesterday, yet the principles which govern
the rights and duties of carriers of p assengers, and al so those
·which regulate the rights and duties of carriers of goods, and of
the owners of goods carried, have a deep and established foun
dation i n the common law, subject only to such modifications
as new circumstances may render necessary and mutually bene
ficial.
The present is an action brought to recover the value of two
parcel s of merchandise, forwarded by the pl aintiffs to Boston in
the cars of the defendants. These goods were described in two
receipts of the defendants, dated at Rochester, New Hampshire,
the one October 31, 1850, and the other November 2, 1850.
By the facts agreed, it appears that the goods specified in the
first receipt were delivered at Rochester,· and received into the
cars, and arrived in Boston seasonably on Saturday, the second
f Jovember, and were then taken from the cars and placed in
the depot or warehouse of the defend ants ; that no special notice
of their arrival was given to the plaintiffs or their agent ; but
that the fact was known to Ames, a truckman, who was their
authorized agent, empl oyed to receive and remove the goods,
that they were ready for delivery a least as early as Monday
morning, the fourth of November, and that he might then have
received them.
The goods specifi e d jn the other receipt were forwarded to
Boston on 1\fonday, the fourth of November ; the cars arrived
l ate ; mes, the truckman, knew from i nspection of the way-bill
that the goods were on the train, and waited for them some
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time, but could not conveniently receive them that afternoon in

season to deliver them at the places to which they were directed,

and for that reason did not take them; in the course of the

afternoon they were taken from the cars and placed on the plat-

form within the depot; at the usual time at that season of the

year the doors were closed. In the course of the night the

depot accidentally took fire and was burned down, and the

goods were destroyed. The fire was not caused by lightning;

nor was it attributable to any default, negligence, or want of

due care on the part of the railroad corporation, or their agents

or servants.

We understand the merchandise depot to be a warehouse,

suitably inclosed and secured against the weather, thieves, and

other like ordinary dangers, with suitable persons to attend it,

with doors to be closed and locked during the night, like other

warehouses used for storage of merchandise; that it is fur-

nished with tracks on which the loaded cars run directly into the

depot to be unloaded ; that there are platforms on the sides

of the track on which the goods are first placed; that if not
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immediately called for and taken by the consignees, they

are separated according to their marks and directions, and

placed by themselves in suitable situations within the depot,

there to remain a reasonable and convenient time, without ad-

ditional charge, until called for by parties entitled to receive

them.

The question is, whether under these circumstances the de-

fendants are liable. That railroad companies are authorized by

law to make roads as public highways, to lay down tracks, place

cars upon them, and carry goods for hire, are circumstances

which bring them within all the rules of the common law, and

make them eminently common carriers. Their iron roads,

though built in the first instance, by individual capital, are yet

regarded as public roads, required by common convenience and

necessity, and their allowance by public authority can be only

justified on that ground. The general principle has been uni-

formly so decided in England and in this country ; and the point

is to ascertain the precise limits of their liability. This was

done to a certain extent in this court in a recent case, with

which, as far its it goes, we are entirely satisfied: Thomas v.

Boston & Providence R. R., 10 Met. 472.

Being liable as common carriers, the rule of the common law

attaches to them, that they are liable for losses occurring from

any accident which may befall the goods during the transit, ex-

cept those arising from the act of God or a public enemy. It

is not necessary now to inquire into the weight of those consid-
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time, but coul d not conveniently receive them that afternoon in
Qeason to deli ver them at the places to which they were directed,
nnd for that reason did not take them ; in the course of the
a ft rnoon th y were taken from the cars and pl aced on the plat
form within the depot ; at the usual time at that season of the
year the doors were closed. In the course of the night the
depot accidentally took fire and was burned down, and the
goods were destroyed. The fire was not caused by lightning ;
nor was it attributable to any default, negligence, or want of
due care on the p art of the railroad corporation, or their agents
or servants.
We understand the merchandise depot to be a warehouse,
suitably inclosed and secured against the weather, thieves, and
other like ordinary dangers, with suitable persons to attend it,
with doors to be closed and locked during the night, like other
warehouses used for storage of merchandise ; that it is fur
nished with tracks on which the loaded cars run directly into the
depot to be unloaded ; that there are p latforms on the sides
of the track on which the goods are first placed ; that i f not
immediately called for and taken by the consignees, they
are separated accorging to their marks and directions, and
placed by themselves in suitable situations within the depot,
there to remain a reasonable and convenient time, without ad
ditional charge, until called for by parties entitled to receive
them.
The question is, whether under these circumstances the de
fendants are liable. 'l1hat rail road compani s are authorized by
law to make roads as public highways, to l ay down tracks, place
cars upon them, and carry goods for hire, are circumstances
which bring them within all the rules of the common law, and
make them eminently common carriers. Their i ron roads,
thouah built in the first i nstance, by individual capital, are yet
regarded as public roads, required by common convenience and
necessity, and their allowance by public authority can be only
j u. tified on that ground. The general principle has been uni
formly so decided in Engl and and in this country ; and the point
i s to ascertain the p recise limits of their l iability. This was
done to a certain extent in this court in a recent case, with
which, as far its it goes, we are entirely satisfied : Thomas v.
Bo.;; t on & Providence R. R., 10 Met. 4 72.
Being l iable as common carriers, the rule of the common law
attaches to them, that they are liable for losses occurring from
any accident which may befall the goods during the transit, ex
cept those arising from the act of God or a public enemy. It
is not necessary now to inquire into the wei ght of those consid-·
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erations of reason and policy on which the rule is founded; nor

to consider what casualty may be held to result from an act of

God or a public enemy; because the present case does not turn

on any such distinction. It is sufficient, therefore, to state and

affirm the general rule. In the present case, the loss resulted

from a fire, of which there is no ground to suggest that it was

an act of God ; and it is equally clear that it did not result from

any default or negligence on the part of the company, though

the goods remained in their custody. If at the time of the

loss they were liable as common carriers, they must abide by

the loss; because, as common carriers, they were bound as in-

surers to take the risk of fire not caused by the act of God, and

in such case no question of default or negligence can arise.

Proof that it was from a cause for which they, neither by them-

selves nor their servants, were in any degree chargeable could

amount to no defense, and would therefore be inadmissible in

evidence. If, on the contrary, the transit was at an end, if the

defendants had ceased to have possession of the goods as com-

mon carriers, and held them in another capacity as warehouse-
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men, then they were responsible only for the care and diligence

which the law attaches to that relation ; and this does not extend

to a loss by an accidental fire, not caused by the default or negli-

gence of themselves, or of servants, agents, or others, for whom

they are responsible.

The question then is, when and by what act the transit of the

goods terminated. It was contended in the present case that,

in the absence of express proof of contract or usage to the con-

trary, the carrier of goods by land is bound to deliver them to

the consignee, and that his obligation as carrier does not cease

till such delivery. This rule applies, and may very properly

apply, to the case of goods transported by wagons and other

vehicles traversing the common highways and streets, and which

therefore can deliver the goods at the houses of the respective

consignees. But it can not apply to railroads, whose line of

movement and point of termination are locally fixed. The na-

ture of the transportation, though on land, is much more like

that by sea, in this respect, that from the very nature of the

case the merchandise can only be transported along one line

and delivered at its termination, or at some fixed place by its

side, at some intermediate point. The rule in regard to ships

is very exactly stated in the opinion of Buller, J., in Hyde v.

Trent & Mersey Navigation, 5 T. R. 397 : "A ship trading from

one port to another has not the means of carrying the goods on

land ; and according to the established course of trade, a deliv-

446

TERMINATION OF CARRIER 'S RELATION.

erations of reason and policy on which the rule is founded ; nor
to consider what casualty may be held to result from al.). act of
G od or a public enemy ; because the present case does not turn
on any such distinction. It is sufficient, therefore, to state and
affirm the general rule. In the present case, the loss resulted
from a fire, of which there i no ground to suggest that it was
an act of God ; and it is equal ly clear that it did not result from
any default or negligence on the part of the company, though
the goods remained in their custody. If at the time of the
loss they were liable as common carriers, they must abide by
the lo s ; becau e, as common carriers, they were bound as in
surer to take the risk of fire not caused by the act of God, and
in such case no question of default or negligence can arise.
Proof that it was from a cau e for which they, neither by them
selves nor their servant , were in any degree chargeable could
amount to no defense, and would therefore be inadmissible i n
evid nee. I f, on the contrary, the transit was a t a n end, i f the
defendants had ceased to have posses ion of the goods as com
mon carriers, and hel d them in another capacity as warehouse
men, then they were responsible only for the care and diligence
which the law attaches to that relation ; and this does not extend
to a loss by an accidental fire, not caused by the default or negli
gence of themselves, or of servants, agents, or others, for whom
they are responsible.
The question then is, when and by what act the transit of the
goods terminated. It was contended in the present case that,
in the absence of express proof of contract or usage to the con
trary, the carrier of goods by land is bound to deliver them to
the consignee, and that his obligation as carrier does not cease
till uch delivery. This rule applies, and may very p roperly
apply, to the case of goods transported by wagons and other
Yehicles traversing the common highways and stre ts, and which
therefore can deliver the goods at the hou es of the respective
consignees. But it can not apply to railroads, whose line of
movement and point of termination are locally fixed. The na
ture of the transportation, though on land, is much more like
that by sea, in this respect, that from the very nature of the
case the merchandise can only be transported along one line
and delivered at it termination, or at some fixed place by its
side, at some intermediate point. Th� rule in regard to ships
is very exactly stated in the opinion of Bull er, J., in Hyde v.
Trent & Mersey Navigation, 5 T. R. 397 : " A ship trading from
one port to another has not the means of carrying the goods on
land ; and accord ing to the established course of trade, a deliv446
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ery on the usual wharf is such a delivery as will discharge the

carrier. ' '

Another peculiarity of transportation by railroad is, that the

car can not leave the track or line of rails on which it moves ; a

freight train moves with rapidity, and makes very freqnent jour-

neys, and a loaded car, whilst it stands on the track, necessarily

prevents other trains from passing or coming to the same place ;

of course it is essential to the accommodation and convenience

of all persons interested that a loaded car, on its arrival at its

destination, should be unloaded, and that all the goods carried on

it, to whomsoever they may belong or whatever may be their

destination, should be discharged as soon and as rapidly as it can

be done with safety. The car may then pass on to give place

to others, to be discharged in like manner. From this necessary

condition of the business, and from the practice of these trans-

portation companies to have platforms on which to place goods

from the cars, in the first instance, and warehouse accommoda-

tion by which they may be securely stored, the goods of each

consignment by themselves, in accessible places, ready to be
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delivered, the court are of the opinion that the duty assumed

by the railroad corporation is — and this, being known to owners

of goods forwarded, must, in the absence of proof to the con-

trary, be presumed to be assented to by them so as to consti-

tute the implied contract between them — that they will carry the

goods safely to the place of destination, and there discharge

them on the platform, and then and there deliver them to the

consignee or party entitled to receive them, if he is there ready

to take them forthwith; or if the consignee is not there ready

to take them, then to place them securely and keep them safely

a reasonable time, ready to be delivered when called for. This,

it appears to us, is the spirit and legal effect of the public duty

of the carriers, and of the contract between the parties when

not altered, or modified by special agreement, the effect and

operation of which need not here be considered.

This we consider to be one entire contract for hire; and

although there is no separate charge for storage, yet the freight

to be paid, fixed by the company as a compensation for the whole

service, is paid as well for the temporary storage as for the car-

riage. This renders both the services, as well the absolute un-

dertaking for the carriage as the contingent undertaking for the

storage, to be services undertaken to be done for hire and re-

ward. From this view of the duty and implied contract of the

carriers by railroad, we think there result two distinct liabilities :

first, that of common carriers, and afterwards that of keepers
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ery on the usual wharf is such a delivery as will di charge the
carrier. "
Another peculiarity of traL.sportation by railroad is, that the
car can not leave the track or line of rails on which it moves ; a
freight train moves with rapidity, and makes very frequent j our
neys, and a loaded car, whil t it stand on the track, necessarily
prevents other trains from passing or coming to the same place ;
of course it i s essential to the accommodation and convenience
of all persons interested that a loaded car, on its arrival at its
destination, should be unloaded, and that all the goods carried on
it, to whomsoever they may belong or whatever may be their
destination, should be discharged as soon and as rapi <}. ly as it can
be done with safety. The car may then pass on to give place
to others, to be discharged in like manner. From this necessary
condition of the business, and from the p ractice of these trans
portation companies to have platforms on which to p lace goods
from the cars, in the first instance, and warehouse accommoda
tion by which they may be securely stored, the goods of each
consignment by themselves, in accessible places, ready to be
del ivered, the court are of the opinion that the duty assumed
by the rail road corporation i s-and this, being known to owners
of goods forwarded, must, in the absence of proof to the con
trary, be presumed to be assented to by them so as to consti
tute the impl ied contract between them-that they will carry the
goods safely to the plac of destination, and there discharge
them on the platform, and then and there deliver them to the
consignee or party entitled to receive them, if he is there ready
to take them forthwith ; or if the con. ignee is not there ready
to take them , then to pl ace them securely and keep them safel y
a reasonable time, ready to be del ivered when called for.
This,
it appears to us, is the spirit and legal effect of the public duty
of the carriers, and of the contract between the parties when
not alter d . or modified by special agreement, the effect and
operation of which need not here be considered.
This we consider to be one entire contract for hire ; and
although there is no separate charge for storage, yet the freight
to be paid, fixed by the company as a compensation for the whole
service, is paid as wel l for the temporary storage as for the car
riage. This renders both the services, as well the absolute un
dertaking for the carriage as the contingent undertaking for the
storage, to be services undertaken to be done for hire and re
ward. From this view of the duty and implied contract of the
carriers by rail road, we think there result two distinct liabilities :
first, that of common carriers, and afterwards that of keepers
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for hire, or warehouse keepers ; the obligations of each of which

are regulated by law.

We may then say, in the case of goods transported by rail-

road, either that it is not the duty of the company as common

carriers, to deliver the goods to the consignee, which is more

strictly conformable to the truth of the fact; or, in analogy to

the old rule, that delivery is necessary, it may be said that de-

livery by themselves as common carriers, to themselves as keep-

ers for hire, conformably to the agreement of both parties, is a

delivery which discharges their responsibility as common car-

riers. If they are chargeable after the goods have been landed

and stored, the liability is one of a very different character, one

which binds them only to stand to losses occasioned by their

fault or negligence. Indeed, the same doctrine is distinctly laid

down in Thomas v. Boston & Providence K-. R., 10 Met. (Mass.)

472, 43 Am. D. 444, with the same limitation. The point that

the same company, under one and the same contract, may be

subject to distinct duties, for a failure in which they may be

liable to different degrees of responsibility, will result from a
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comparison of the two cases of Garside v. Trent & Mersey Navi-

gation, 4 T. E. 581, and Hyde v. Trent & Mersey Navigation,

5 Id. 389. See also Van Santvoord v. St. John, 6 Hill. 157;

McHenry v. Philadelphia, Wilmington & Baltimore R. R., 4

Ilarr. (Del.) 448.

The company, having received an adequate compensation for

the entire service, if they store the goods, are paid for that

service; they are depositaries for hire, and of course respon-

sible for the security and fitness of the place and all precautions

necessary to the safety of the goods, and for ordinary care and

attention of their servants and agents, in keeping and deliver-

ing them when called for. This enforces the liability of com-

mon carriers, to the extent to which it has been uniformly

carried by the common law, so far as the reason and principle

of the rule render it fit and applicable, that is, during the

transit; and affords a reasonable security to the owner of goods

for their safety, until actually taken into his own custody.

The principle thus adopted is not new; many cases might

be cited: one or two will be sufficient. Where a consignee of

goods, sent by a common carrier to London, had no warehouse

of his own, but was accustomed to leave the goods in the wagon-

office or warehouse of the common carrier, it was held that the

transit was at an end when the goods were received and placed

in the warehouse : Rowe v. Pickford, 8 Taunt. 83. Though this

was a case of stoppage in transitu, it decides the principle.

But another case in the same volume is more in point : In re
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for hire, or warehouse keepers ; the obligations of each of which
are regulated by law.
We may then say, i n the case of goods transported by rail
road, either that it is not the duty of the company as common
carriers, to deliver the goods to the consignee, which is more
strictly conform able to the truth of the fact ; or, i n analogy to
the old rule, that delivery is necessary, it may be said that de
l ivery by themselves as common carriers, to them lves as keep
ers for h ire, con formably to the agreement of both p arties, is a
delivery which discharges their responsibility as common car
riers. I f they are chargeable after the goods have been 1anded
and stored, the li ability is one of a very different character, one
which binds them only to stan d to losses occasioned by their
fault or negligence. Indeed, the same doctrine is distinctly laid
down in Thomas v . Boston & Providence R. R., 10 Met. ( Mass. )
472, 43 Am. D . 444, with the same limitation. The point that
the same company, under one and the same contract, may be
subj ect to distinct duties, for a fail ure in which they m ay be
l i able to different degrees of responsibil ity, wil l result from a
comparison of the two cases of Garside v. Trent & Mersey Navi
gati on, 4 T. R. 5 1 , and Hyde v. Trent & Mers y Navigation,
5 Id. 389.
See also Van Santvoord v. St. John, 6 Hill. 1 5 7 ;
McH enry v. Philadelphia, Wi lmington & Balti more R. R., 4
Harr. ( Del. ) 4-18.
The company, havi n g received an adequ ate com p nsation for
the nti re service, if they store the goods, a re paid for that
servi ce ; they a re d .po itarie for h i re, and of course respon
sible for the s curity and fitness of the pl ace and a l l p recautions
necessa ry to the sa fety of the goods, and for ordinary care and
attent ion of their servants and ag nts, in keeping and del iver
i n g them when call ed for. This enforces the liability of com
m on carriers, to the extent t0 which it has been uni formly
c::: rried by the common law, so far as the reason and principle
of the rul e render it fit and applicable, that is, during the
t ra nsit ; and affords a reasonable security to the owner o f goods
for their safety, until actually taken into h is own custody.
The principle thus adopted is not new ; many cases might
h e cited : one or two will be sufficient. Where a consignee of
goods, sent by a common carrier to London, had no warehou. e
o f h i s own , but was accustomed to leave the goods in the wagon
office or warehou�e of the common carrier, it was held that the
transit was at an end when th e goods were received and p l aced
in the warehouse : Rowe v. Pickford , 8 Taunt. 83. Though this
was a case of stoppage in t ransit u , it decides th e p rinciple.
But another c2.se i n the same volume is more in point : In re
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Webl), Id. 443. Common carriers agreed to carry wool from

London to Frome under a stipulation that when the consignees

had not room in their own store to receive it, the carriers, with-

out additional charge, would retain it in their own warehouse

until the consignor was ready to receive it. Wool thus car-

ried, and placed in the carriers' warehouse, was destroyed by an

accidental fire; it was held that the carriers were not liable.

The court say that this was a loss which would fall on them as

carriers, if they were acting in that character, but would not

fall on them as warehousemen.

This view of the law, applicable to railroad companies, as

common carriers of merchandise, affords a plain, precise, and

practical rule of duty, of easy application, well adapted to the

security of all persons interested; it determines that they are

responsible as common carriers until the goods are removed

from the cars and placed on the platform; that if, on account

of their arrival in the night, or at any other time when, by the

usage and course of business, the doors of the merchandise

depot or warehouse are closed, or for any other cause, they can
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not then be delivered ; or if, for any reason, the consignee is not

there ready to receive them — it is the duty of the company to

store them and preserve them safely, under the charge of com-

petent and careful servants, ready to be delivered, and actually

deliver them when duly called for by parties authorized and

entitled to receive them ; and for the performance of these duties

after the goods are delivered from the cars the company are

liable as warehousemen, or keepers of goods for hire.

It was argued in the present case that the railroad company

are responsible as common carriers of goods until they have

given notice to consignees of the arrival of goods. The court

are strongly inclined to the opinion that in regard to the trans-

portation of goods by railroad, as the business is generally con-

ducted in this country, this rule does not apply. The imme-

diate and safe storage of the goods on arrival, in warehouses

provided by the railroad company, and without additional ex-

pense, seems to be a substitute better adapted to the conven-

ience of both parties. The arrivals of goods at the larger places

to which goods are thus sent are so numerous, frequent, and

various in kind that it would be nearly impossible to send

special notice to each consignee of each parcel of goods or sin-

gle article forwarded by the trains. We doubt whether this is

conformable to usage; but perhaps we have not facts enough

disclosed in this case to warrant an opinion on that question.

As far as the facts on this point do appear, it would seem prob-

able that persons frequently forwarding goods have a general
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Webb, Id. 443. Common carriers agreed to carry wool from
London to Frome under a stipul ation that when the consign es
had not room in their own store to receive it, the carrier , with
out additional charge, would retain it in their own warehouse
until the consignor was ready to r ceive it. Wool thus car�
ried, and pl aced in the carriers ' warehouse, was destroyed by an
accidental fire ; it was held that the carriers were not liable.
The court say that this was a loss which would fall on them as
carriers, i f they were acting in that character, but would not
fall on them as warehousemen.
This view of the law, applicable to railroad companies, a
common carriers of merchandise, affords a plain, precise, and
practical rule of duty, of easy application, well adapted to the
security of all persons interested ; it determines that they are
responsible as common carriers until the goods are removed
from the cars and placed on the plat form ; that i f, on account
of their arrival in the n ight, or at any other time wh n, by the
usage and course of bu jness, the doors of the merchandise
depot or warehouse are closed, or for any other cause, they can
not then be del ivered ; or if, for any r ason, the consiO'n e is not
there ready to receiv them-it is the duty of the company to
store them and preserve them safely, under the charge of com
petent and careful servants, ready to be delivered, and actually
deliver them when duly called for by parties authori zed and
ntitl ed to receive them ; and for the performance of these duties
after the good are deliv red from the cars th company are
liable as warehou emen, or keepers of goods for h1re.
It was argued in the pre nt ca e that the railroad company
are responsible as com mon carriers of goods until they have
gi ven notice to consigne s of the arrival of goods. The court
are strongly incl ined to the opinion that in regard to the trans
portation of goods by rail road as th bu iness is generally con
ducted in this country, this rule does n ot apply. The imme
diate and safe storage of the goods on arrival, in warehouses
provided by the railroad company, and without additional ex
pense seems to be a substitute better adapted to the conven
ience of both parties. The arrivals of O'Oods at the I arger places
to which goods are thus sent are so numerous, frequent, and
various in kind that it would be nearly impoi:: ible to send
special notice to each consignee of each parcel of good or sin
gle article forwarded by the trains. We doubt whether this is
conformable to usage ; but perhaps we have not facts enough
disclosed in this case to warrant an opi nion on that question.
A far as the facts on this point do appear, it would seem prob
able that persons frequently forwarding goods have a generai
29
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agent, who is permitted to inspect the way-bills, ascertain what

goods are received for his employers, and take them as soon as

convenient after their arrival. It also seems to be the practice

for persons forwarding goods to give notice by letter, and in-

close the railroad receipt, in the nature of a bill of lading, to a

consignee or agent, to warn him to be rea ly to receive them.

From the two specimens of the form of receipt given by these

companies produced in the present case, we should doubt whether

the name of any consignee or agent is usually specified in the

receipt and on the way-bill. The course seems to be to specify

the marks and numbers, so that the goods may be identified

by inspection and comparison with the way-bill. If it is not

usual to specify the name of a consignee in the way-bill as well

as on the receipt, it would be impossible for the corporation to

give notice of the arrival of each article and parcel of goods.

In the tM'o receipts produced in this case, which are printed

forms, a blank is left for the name of a consignee, but it is not

filled, and no consignee in either case is named. The legal

eiTeet of such a receipt and promise to deliver no doubt is to
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deliver to the consignor or his order. If this is the usual or

frequent course, it is manifest that it would be impossible to

give notice to any consignee; the consignor is prima facie the

party to receive, and he has all the notice he can have. But we

have thought it unnecessary to give a more decisive opinion on

this point, for the reason, already apparent, that in these re-

ceipts no consignee was named ; and for another, equally con-

clusive, that Ames, the plaintiff's authorized agent, had actual

notice of the arrival of both parcels of goods.

In applying these rules to the present case, it is manifest that

the defendants are not liable for the loss of the goods. Those

which were forwarded on Saturday arrived in the course of that

day, lay there on Sunday and Monday, and were destroyed in

the night between Monday and Tuesday. But the length of time

makes no difference. The goods forwarded on Monday were

unladen from the cars and placed in the depot before the fire.

Several circumstances are stated in the case, as to the agent's

calling for them, waiting, and at last leaving the depot before

they were ready. But we consider them all immaterial. The

argument strongly urged was, that the responsibility of common

carriers remained until the agent of the consignee had an oppor-

tunity to take them and remove them. But we think the rule

is otherwise. It is stated, as a circumstance, that the train ar-

rived that day at a later hour than usual. This we think im-

material; the corporation do not stipulate that the goods shall

arrive at any particular time. Further, from the very necessity
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agent, who is permitted to ins11ect the way-bills, ascertain what
goods are received for his em11loyers, and take them as soon as
convenient after their arrival. It also seems to be the p ractice
for persons forwarding goods to give notice by letter, and in
close the railroad receipt, in the nature ·of a bill of lading, to a
consignee or agent, to warn him to be rea ly to receive them.
From the two specimens of the form o f rece l. pt given by these
companies p roduced in the present case, we should doubt whether
the name of any �onsignee or a gent is usually specified in the
rec eipt and on the way-b i l l . T h e course seems t o b e to specify
the marks and numbers, so that the goods may be identified
by insp ection and comparison with the way-bill. I f it is not
usual to sp ecify the name of a consignee in the way-bill as wel l
as on the receipt, it would be impossibl e for the corporation to
give notice of the arri val of each article and parcel of goods.
In the two receipts produced in this case, which are printed
forms, a blank is left for the name of a cons] gnee, but it is not
fi l led, and no consi gnee in either case is named. The legal
ffect of such a receipt and p romise to deliver no doubt is to
deliver to the consignor or his order. If this is the usual or
frequent course , it is manifest that it woul d be i mpossible to
give notice to any consignee ; the consignor is prima facie the
party to r ceive, and he has all the notice he can have. But we
h ave thought it unnecessary to give a more decisive opinion on
this point, for the reason, already apparent, that in these re
ceipts no consignee was named ; and for another, equally con
c lusive, that A mes, the plainti:ff 's authorized a gent, had actual
notice of the arrival of both parcels of goods.
In applying these rules to the present case, it is manifest that
the defendants are not liabl e for the loss of the goods. Those
whi ch were forwarded on Saturday arrived in the course of that
d ay, lay there on Sunday and Monday, and were destroyed in
the ni ght between Monday and Tuesday. But the l ength of time
makes no difference. The goods forwarded on Monday were
unladen from the cars and placed in the depot before the fire.
Several circumstances are stated in the case, as to the agent 's
calling for the m, waiting, and at last l eaving the depot before
they were ready. But we consider them all immaterial. The
argument strongly urged was, that the responsibility of common
carriers remained until the agent of the consignee had an oppor
tunity to take them an d remove them. But we think the rule
is otherwise. It is stated, as a circumstance, that the train ar
rived that day at a later hour than usual. This we think im
material ; the corporation do not stipulate that the goods shall
arrive at any particular time. F urther, from the very necessity
450
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of the case and the exigencies of the railroad, the corporation

must often avail themselves of the night, when the road is less

occupied for passenger cars; so that goods may arrive and be

unladen at an unsuitable hour in the night to have the depot

open for the delivery of the goods. We think, therefore, that

it would be alike contrary to the contract of the parties and the

nature of the carriers' duty to hold that they shall be respon-

sible as common carriers, until the owner has practically an op-

portunity to come with his v/agon and take the goods; and it

would greatly mar the simplicity and efficacy of the rule that

delivery from the cars into the depot terminates the transit. If

therefore, for any cause the consignee is not at the place to re-

ceive his goods from the car as unladen, and in consequence

of this they are placed in the depot, the transit ceases. In

point of fact, the agent might have received the second parcel

of goods in the course of the afternon on Monday, but not

early enough to be carried to the warehouses at which he was

to deliver them; that is, not early enough to suit his conven-

ience. But for the reasons stated, we have thought this cir-
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cumstance immaterial, and do not place our decision for the de-

fendants, in regard to this second parcel, on that ground.

Judgm'^nt for the defendants.

114. M'MILLAN V. MICHIGAN SOUTHERN AND NORTH-

ERN INDIANA RAILROAD CO.,

16 Mich. 79; 93 Am. D. 208. 1867.

By Court, Cooley, J. (After deciding that defendant rail-

road was subject to the general railroad law of the state by

which it was not permitted to abridge its common-law liability

as common carrier.) Wliat that liability is, when they have

transported property over their road and deposited it in their

v.

M.

S. AND N. I. R. R. CO.

§ § 1 13, 114

of the case and the exigencies o f the railroad, the corporation
must often avail themselves of the night, when the road is less
occupied for p assenger cars ; so that goods may arrive and be
unladen at an unsuitable hour in the night to have the depot
open for the delivery of the goods. We think, therefore, that
it would be alike contrary to the contract of the parties and the
nature of the carriers ' duty to hold that they shall be respon
sible as common carriers, until the owner has practically an op
portunity to come with his wagon and take the goods ; and it
would greatly mar the simplicity and efficacy of the rule that
delivery from the cars into the depot terminates the transit. I f
therefore, for any cause the consignee i s not a t the p lace t o re
ceive his goods from the car as unladen, and in consequence
of this they are placed i n the depot, the transit ceases. I n
point o f fact, the agent might have received the second p arcel
of goods in the course of the afternon on Monday, but not
early enough to be carried to the warehouses at which he was
to deliver them ; that is, not early enough to suit his conven
ience. But for the reasons stated, we have thought this cir
cumstance immaterial, and do not place our decision for the de
fendants, in regard to this second parcel, on that ground.
Judgm �nt for the defendants.

warehouse to await delivery to the consignee, is the next ques-

tion demanding consideration.

On this point, three distinct views have been taken by dif-

ferent jurists, neither of which can be said to have been so far

generally accepted as to have become the prevailing rule of

the courts.

114. M MILL A N V. MI C H I G A N SOUTHERN AND NORTH
'

ERN INDIANA RAI LRO A D C O.,

1. That when the transit is ended, and the carrier has placed

the goods in his warehouse to await delivery to the consignee,

1 6 Mich. 79; 93 Am. D . 208. 1867.

his liability as carrier is ended also, and he is responsible as

warehouseman only. This is the rule of the Massachusetts

cases: Thomas v. Boston etc. R. R. Co., 10 Met. (Mass.) 472,
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By Court, COOLEY, J. ( After deciding that defendant rail
road was subject to the general rai lroad law of the state by
which it was not permitted to abridge its common-law liability
as common carrier. ) What that liability is, when they h ave
transported property over their road and deposited it in their
warehouse to await delivery to the consignee, i s the next ques
tion deman ding consideration.
On this point, three distinct views have been taken by dif
ferent jurists, neither of which can be said to have been so far
general ly accepted as to have become the p revailing rule o f
the courts.
1 . That when the transit is ended, and the carrier has p laced
the goods in his warehouse to await del ivery to the consignee,
his liability as carrier is ended also, and he is responsible as
warehouseman only. This is the rul e of t h e
Massachusetts
cases : Thomas v. Boston etc. R. R. Co., 10 Met. ( Mass.j 472,
4 fi 1
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43 Am. D. 444, and Norway Plains Co. v. Boston and Maine

E. R. Co., 1 Gray (Mass.) 263, 61 Am. D. 423, and those whic^

follow them.

2. That merely placing the goods in the warehouse does not

discharge the carrier, but that he remains liable as such until

the consignee has had reasonable time after their arrival to

inspect and take them away in the common course of busi-

ness : Morris and Essex R. R. Co. v. Ayres, 29 N. J. L. 393, 80

Am. D. 215; Blumenthal v. Brainerd, 38 Vt. 413, 91 Am. D. 350;

Moses V. Boston and Maine R. R. Co., 32 N. H. 523, 69 Am. D.

331 ; Wood V. Crocker, 18 AVis. 345, 86 Am. D. 773 ; Redfield on

Railways, 3d ed., sec. 157.

3. That the liability of the carrier continues until the con-

signee has been notified of the receipt of the goods, and has

had reasonable time in the common course of business to take

them away after such notification: McDonald v. "Western R.

R. Corp., 34 N. Y. 497, and cases cited ; 2 Parsons on Contracts,

5th ed., 189; Angell on Carriers, sec. 313; Chitty on Carriers,

90.
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The rule as secondly above stated proceeds upon the idea

that the consignee will be informed by the consignor of any

shipment of freight, and that it then becomes the duty of the

former to take notice of the general course of business of the

carrier, the time of departure and arrival of trains, and when,

therefore, the receipt of the freight may be expected, and to

be on hand ready to take it away when received. It is as-

sumed to be simply a question of reasonable diligence with

the consignee whether he ascertains the receipt of his consign-

ment or not; the regularity of the trains being such as to

leave him without reasonable excuse, if he fails to inform him-

self.

There may be railroad lines in the country where the appli-

cation of this rule would do injustice to no one. If the busi-

ness is not so great but that freight trains can be run with the

same regularity as those for passengers, and the freight can al-

ways be sent forward immediately on being received for the

purpose, a notice from the consignor will usually apprise the

consignee with sufficient certainty when the goods may be

expected. But on the long through lines such regularity is

quite impracticable. Freight must be sent forward from the

carrier's warehouse with a promptness depending upon the

pressure of business; or in other words, as it may suit his

convenience and his interest to forward it. This may be many

days, or even weeks, after its receipt, or it may be immediately.

•z is not always in the power of the carrier to give reliable
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D. 4-±4, and Norway Plains Co. v. Boston and l\faine

R. R. Co., 1 Gray ( Ma .) 263, 61 Am. D. 423, and tho e which
follow them.
2. That merely pl acing the goods in the warehouse doe n o t
discharg the carrier, but that he remain liable as such unti�
the consi ()'nee has had reasonable time after their arrival to
in pect and take them away in t he common cour e of bu i
n s :
Iorri and Es ex R. R. Co. v. Ayres, 29 N. J. L. 393, 80
Am. D . 2 1 5 ; Blumenthal v. Brainerd, 3
t. 413, 91 Am. D. 3-0 ;
� foses v. Bo ton and l\Ia ine R. R. Co., 32 N. H. 523, 69 Am. D.
3 1 Wood v. C rocker, 1 Wis. 345, 86 Am. D. 773 ; Redfield on
Rai lways, 3d ed. sec. 1 57.
3. That the liability o f the carrier continues until the con
signee has been notified of the receipt of the goods, and has
had rea onable time i n the common course o f bu ine s to take
them away after such notification :
1cDonald v. We tern R .
orp ., 3 4 N. Y . 497, and ca es cited · 2 Parson o n Contracts,
R.
5th ed., 189 ; Angell on Carriers, sec. 313 ; hitty on Carri rs,
90.
The rule as secondly above stated proceeds upon the i dea
that the consignee will be informed by the con ignor of any
shipment of freight, and that it then beco:µies the duty of the
former to take noti ce of the general cour e of busine s of the
carrier, the time of departure and arrival of t rains and when,
therefore, the receipt of the frei ht may be expected, and to
be on hand ready to take it away when received. It is as
sumed to be simply a que tion of reasonable diligence with
the consignee whether he a certains the r ceipt of hi con ign
ment or not ; the reaularity of the t rains being such as to
l eave him without reasonable excuse, if he fails to inform him
self.
There may be railroad lines in the country where the appli
cation of thi rule would do inju t ice to no one. If the busi
ne s is not so great but that freight t rain can be run with the
same regularity as those for passengers and the freight can al
way be sent forward immediately on being received for the
purpose, a notice from the consignor will usually appri e the
consignee with sufficient certainty when the goods may be
expected. But on the long through l ines such regularity is
quite impracticable. Freight must be sent forward from the
carrier 's warehou e with a promptness depending upon the
pr ure of bu ines ; or in other words, as it may suit his
"onvenience and hi intere t to forward it. This may be many
rt ay or even week , after its receipt, or it may be immediately.
�:; is not alway
in the power of the carrier to give reliable
·
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information upon the subject, and unavoidable delays will fre-

quently intervene after the transit has commenced. To re-

quire the consignee to watch from day to day the arrival of

trains, and to renew his inquiries respecting the consignment,

seems to me to be imposing a burden upon him without in the

least relieving the carrier. For it can hardly be doubted that

it would be less burdensome to the carrier to be required to

give notice than to be subjected to the numberless inquiries and

examinations of his books which would otherwise be necessary,

especially at important points.

The rule that the liability of the carrier shall continue until

the consignee has had reasonable time after notification to

take away his goods is traceable to certain English decisions

having reference to carriers by water, whose mode of doing

business resembles that of railroad companies in the inability

to proceed with their vehicles to every man's door, and there

deliver his goods. It is a modification in favor of the carrier

by land of the obligation formerly resting upon him, and which

required, in the absence of special contract, an actual delivery
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to the consignee of the goods carried. The modern modes of

transportation render this impracticable, unless the carrier shall

add to his business that of drayman also, which is generally a

distinct employment. In lieu of delivery, therefore, the carrier

is allowed to discharge himself of his extraordinary liability

by notifying the consignee of the receipt of the goods, who is

then expected, in accordance with what is an almost universal

custom, to remove them himself. It is insisted, however, that

this rule, so far as it can be considered established by authority,

is applicable onty to carriers who have no warehouses of their

own, but make the wharf or platform their place of delivery,

and who therefore never become warehousemen, and are held

to a continued liability as carriers, as the only mode of insur-

ing watch and protection over the goods until the owner can

have opportunity to receive them. This distinction would not

be entirely without force, and would seem to be acted upon in

one state at least. Compare Scholes v. Ackerland, 13 111. 650,

and Crawford v. Clark, 15 Id. 561, with Eichards v. Michigan

etc. R. R. Co., 20 Id. 404, and Porter v. C. & R. I. R. R.

Co., 20 Id. 407. See also Chicago etc. R. R. Co. v. Warren, 16

111. 502, 63 Am. D. 317, where a railroad company was held to

the same measure of responsibility as a carrier by water, where

the property carried, instead of being placed in their warehouse,

■»vas left outside.

But it may well be doubted whether the distinction rests upon

sufficient reasons. The man who sends his goods by railroad
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information upon the subject, and unavoidable d lay will fre
auently interv ne after the tran it ha. comm n ed. To re
quir the con ignee to watch �rom day to day the arrival of
trains, and o r n w his inquiries respectinO' th consignm nt,
seem to me to be impo ing a burden upon him without in the
lea t r l ievino- the carrier. For it can hardly be ioubted that
it would be le s burdensome to the carrier to be requir d to
give notice than to be subjected to the numberle s inquiries and
examination of hi book which would otherwi e be neces ary,
esp cially at important point .
The rule that the liabil ity o f the carrier shall continue until
the con ign e ha had reasonable time after notification to
take away h is goods is traceable to certain Engli h decisions
having reference to carriers by water whose mode of doina
business resembles that of railroad companies in the inability
to p roceed with their vehicles to every man 's door, and there
deliver his oods. It is a modification in favor of the carrier
by land of the obligation formerly resting upon him and which
required, in the abs nee of special contract, an actual delivery
to the consignee of the goods carried. The modern modes of
transportation render this impracti cable, unle s the carrier shall
add to his busines that f drayman al o, Vi hi ch is generally a
d istinct employment. In lieu of deliv ry, therefore, the carrier
is allowed to di charge hims lf of hi extraordinary liability
by notifying the con ignee of the rec ipt of the good , who is
then expected, i n accordance with what i an almo t universal
custom, to remove them him elf. It is insisted, however, that
this rule, so far as it can be con idered established by authority,
is applicable only to carriers who have no warehouses of their
own, but make the wharf or platform th ir place of delivery,
and who therefore never become warehousemen, and are held
to a continued liability as carriers, as the only mode of insur
ing watch and p rotection over the goods until the owner can
have opportunity to receive them. This distinction woul d not
be entirely without force, and would eem to be acted upon in
one state at least. Compare Scholes v. A ckerland, 1 3 Ill. 650
and C rawford v. Clark, 1 5 Id. 561 with R ichard v. l\tiichigan
etc. R. R. Co., 20 Id. 404, and Porter v. C. & R. I. R. R.
Co., 20 Id. 407. See also Chicago etc. R. R. Co. v. Warren, 1 6
Ill. 502, 6 3 Am. D . 3 1 7 where a rai lroad company wa held to
the same measure o f responsibility as a carrier by water where
the property carried, in tead of being p laced in their warehouse,
was left out ide.
But it may well be doubted whether the di tinction re ts upon
suffic ient reasons. The man who send his goods by railroad,
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and who desires to receive them as soon as they reach their

destination, has commonly no design to employ the railroad

company in any other capacity than that of carrier. If any

other relation than that is formed between them, it is one that

the law forms upon considerations springing from the usages

of business, and having reference to the due protection of the

interests of both. The owner wants storage only imtil he can

have time to remove the goods; and the warehousing is only

incidental to the carrying. Payment for the transportation

is payment also for the incidental storage. The owner has

been willing to trust the company as carriers because the law

makes them insurers ; but he might not be willing to trust them

as warehousemen under a liability so greatly qualified, and in

a trust which implies generally a considerable degree of per-

sonal confidence. As what he desires is, not to have the goods

remain in store, but to receive them personally as soon as they

can be carried, and as the railroad company, if they had no

warehouse, would continue to be liable as carriers until the

lapse of a reasonable time after notification, it would seem that
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if the company can claim any' exemption from the liability as

insurers, it must be, upon the ground that the erection of ware-

houses is for the benefit, not of the company, but of the public

doing business with them, and to facilitate delivery. But this,

as appears to me, would be taking a very partial and one-sided

view of the purpose of these structures.

If the road has no warehouse, the cars must remain stand-

ing on the track until the owner can come and receive his goods,

or if they are unloaded, the company must not only establish

a watch to prevent thefts, but at their peril must protect

against injuries by the elements. Landing the goods on the

platform, it is agreed on all hands, does not alone discharge the

carrier. And it seems to me that a consideration of the im-

mense carrying trade of the country will force one to the con-

clusion that it cannot possibly be either properly, expeditiously,

or profitably done except with the conveniences afforded by the

railroad warehouses, which afford the easiest, cheapest, and most

effective means by which carriers are enabled to protect them-

selves against losses in that capacity.

At the great centers of commerce it would be impossible to

transact the amount of business now done if the cars must

stand upon the track until the goods carried can be delivered

from thence to the consignees. Unloading them in immense

quantities upon open platforms would expose them to destruc-

tion. At the less important points the same thing is true, but

in less degree. It would seem, therefore, looking only to the
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and who desires to receive them as soon as they reach their
destination, has commonly no design to employ the railroad
comp any in any other capacity than that of carrier. I f any
other relation than that is formed between them, it is one that
the law forms upon considerations springing from the usages
of business, and having ref rence to the due protection of the
interests of both. The owner want storage only until he can
have time to remove the goods ; and the warehousing is only
incidental to t he carrying. Payment for the transportation
is p ayment also for the incidental storage. The owner has
been willing to trust t he company as carriers because the law
makes them insurers ; but he might not be willing to trust them
as warehousemen under a liability so greatly qualified, and i n
a trust which implies general ly a con iderabl e degree o f per
sonal confidence. As what he de ire is, not to have the goods
remain i n store, but to receive them personal ly as soon as they
can be carried, and as the railroad company, i f they had n o
warehouse, would continue to b e liabl e a s carriers until the
l apse of a reasonable tim after notification, it would seem that
if the company can claim any' exemption from the liability as
in urer , it mu t be upon the ground that the erection of ware
hou e is for the benefit, not of the company, but of the public
doing bu iness with them, and to faci litate delivery. But this,
as appears to me, woulcl be taking a ery partial and one-sided
vi w of the purpose of the e tructure .
I f the road has no war hou e, the cars must remain stand
ing on the track unt i l the owner can come and receive his good ,
or if they are unloaded, the company mu t not only establ ish
a watch to p revent the ft , but at their peril must protect
aga inst injuries by the el ment . Landing the goods on the
pl atform, it i agreed on all hands, does not alone di charge the
carrier. And it seems to me that a con ideration of the i m
mense carrying t rade of the country will force one to the con
clusion that it cannot possibly be either properly, expeditiously,
or profitably done except with the convenience afforded by the
rail road warehouses, which afford the easiest, cheapest, and most
effective means by which carriers are enabled to p rotect them
selves against losses in that capacity.
At the great centers of commerce it would be impossible to
t ransact the amount of business now done if the cars must
stand upon the track unti l the goods carried can be delivered
from thence to the consignees. Unloading them in immense
quantities upon open platforms would expose them to destruc
tion. At the l ess im portant p oint the same thing is true, but
in less degree. It would seem, therefore, looking only to the
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interest of the carriers, that the reasons which require the con-

struction of warehouses are imperative. Only by means of

them can they keep their tracks clear for trains, or protect

against the destruction of goods of which they are insurers.

And wherever the business is large, warehouses are required

also, to enable the companies to carry out a system of separa-

tion and classification of goods received, without which it would

be quite impossible to conduct the business with facility or

profit. The warehouses are absolutely essential in connection

with the receipt and dispatch of goods to be sent from each

point, and in respect to which the railroad company are un-

questionably liable as carriers from the time of their receipt.

In every view, therefore, they seem indispensable to the busi-

ness of the carrier; and being constructed with reference to it,

they are properly nothing more than an extension of the plat-

forms upon which the companies receive and deliver goods,

with walls and roofs added to facilitate, guard, and to protect

against injuries by the elements.

The interest, on the other hand, which the consignee has in
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the warehouse, is much less direct and important. It may

facilitate the delivery of goods, but the carrier is liable if he

fail to deliver in reasonable time. The risk of loss and injury

will be less, but against these the carrier insures. In no proper

sense can the warehouse be said to be for his accommodation ;

and if the obligations of the carrier to him are to be dimin-

ished by its erection, he might well prefer that it should not

be built. The rule which changes the carrier into a ware-

houseman against the will of the owner of the property, on the

ground solely that he had erected convenient structures for

the storage, but which structures are absolutely essential to

his business as carrier, seems to me to be a departure from

the rule of the common law upon reasons which do not war-

rant it. It is a rule which allows the insurer to absolve him-

self from obligations to the insured, by supplying him with

conveniences for the transaction of his business, and with the

means of protection against loss or damage.

A critical examination of the cases on this subject would

scarcely be useful. As they cannot be reconciled, the court

must follow its own reasons. I am unable to discover any

ground which to me is satisfactory on which a common car-

rier of goods can excuse himself from personal delivery to the

consignee, except by that which usage has made a substitute.

To require him to give notice when the goods are received, so

that the consignee may know when to call for them, imposes

upon him no unreasonable burden. If by understanding with
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interest of the carriers, that the reasons which require the con
struction of warehouses are imperative. Only by means of
them can they keep their tracks clear for trains, or p rotect
against the destruction of goods of which they are insurers.
And wherever the business is large, warehouses are required
also, to enable the companies to carry out a system of sep ara
tion and classification of goods received, without which it would
be quite impossible to conduct the b usiness with facility or
p rofit. The warehouses are absolutely essential in connection
with the receipt and d ispatch of goods to be sent from each
point, and in respect to which the railroad comp any are un
questionably liable as carriers from the time of their receipt.
In every view, therefore, they seem indispensable to the busi
ness of the carrier ; and being constructed with reference to it,
they a re p roperly nothing more than an exten ion of the plat
forms upon which the companies receive and deliver goods,
with walls and roofs added to facilitate, guard, and to p rotect
against injuries by the elements.
The interest, on the other hand, which the consignee has in
the warehouse, is much less direct and important. It m ay
facil itate the del ivery o f goods, but the carrier is liable i f he
fail to del iver in reasonabl e time. The risk o f loss and injury
will be less, but again t these the carrier insure . In no proper
sense can the warehou e be said to be for hi ac ommodation ;
and i f the obligati ons of the carrier to him are to be dimin
ished by it erection , he might wel l p refer that it should not
be built. The rule which changes the carrier into a ware
houseman against the will of th owner of the p roperty, on the
ground olely that he had erect d conveni ent structures for
the stora0·e, but which tructures are absolutely
sential to
hi business as carrier, seems to me to be a departure from
the rule of the common law upon reasons which do not war
rant it. It is a rule which allows the i nsurer to absolve him
sel f from obligations to the insured, by supp lying him with
conveniences for the transaction of his b usiness, and with the
means of p rotection against los or damage.
A critical examination of the cases on this subject would
carcely be useful. As they cannot be reconciled, the court
must fol low its own reasons. I am unable to discover any
ground which to me is satisfactory on which a common car
rier o f goods can excuse himself from personal delivery to the
consignee, except by that which usage has made a substitute.
To require him to give notice when the goods are received, so
that the consignee may know when to call for them, imposes
upon him no unreasonable burden. If by understanding with
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the consignee the goods were to remain in store for a definite

period, or until he should give directions concerning them, the

rule would be different, because the relation of warehouseman

would then be established by consent. In the absence of such

understanding, sound policy, I think, requires the carrier to

be held liable as such until he has notified the consignee that

the goods are received. If the nature of the bailment then

becomes changed through the neglect of the consignee to re-

move the goods, it will be by his implied assent. Such a rule

is just to both parties, and burdensome to neither, and it will

tend to promptness on the part of carriers in giving the notices,

which, Avhether compulsory or not, are generally expected from

them.

Whether the clause in the general railroad law forbidding

companies formed under it from lessening or abridging their

common-law liability as carriers prevents their entering into

contracts by which their employers release them from any of

their liability, is not clear upon the terms of the clause itself.

Such contracts are not expressly forbidden, and the general
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tendency of legislation in modern times has been to relax,

rather than to render more severe, the strict rules of the com-

mon law in regard to carriers, of which our own state presents

an example in the legislative exemption of the principal com-

panies from liability as carriers for goods in their warehouses

awaiting delivery. And a clause which should forbid parties

from entering into any such agreements with carriers as they

might conceive to be for their interest would hardly be looked

for in the general law, unless strong reasons were known to

have existed for its adoption.

When that law was passed, a controversy had been going

on between common carriers and the public in respect to the

notices given by the former by public advertisement and other-

wise, by which they sought to relieve themselves from some

portion of their common-law liability, whether those employ-

ing them assented or not. The courts in this country had gen-

erally held these notices ineffectual; but they still continued

to be given, and to be insisted upon as possessing legal force.

I do not perceive in the clause in question any intention to

go further than to put an end by the fundamental law of

these organizations to any further controversy upon that ground.

In view of the extent to which the courts had gone in Eng-

land in giving force to such notices, no one can say that the

precaution was needless. The companies are forbidden to lessen

or in any way abridge their liabilities as common carriers, but

the person sending goods by them is not forbidden to release
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the consignee the goods were to remain in store for a definite
period, or until he should give directions concerning them, the
rule would be different, becau e the relation of warehouseman
would then be e tablish d by consent. In the absence of such
under tanding, sound policy I think, requires the carrier to
be held liable as such until he has notified the consignee that
the goods are received. I f the nature of the bailment then
becomes changed through the neglect of the consignee to re
move the goods, it will be by hi implied as ent. Such a rule
is ju t to both parties, a n d l urden ome to neither, and it will
ten l to promptness on the part of carriers in giving the notices,
which, " hether compulsory or not, are generally exp ected from
them.
"'Whether the clause in the general railroad law forbidding
companies formed under it from les ening or abridging their
common-law liability as carriers p revents their entering i nto
contracts by which their employers rel ease them from any of
th ir liabil ity, is not clear upon the terms of the clause itself.
, uch contracts are not expre sly forbidden, and the general
tendency of legi. h1tion in modern t imes ha been to relax,
rather than to render more severe, the strict rules of the com
mon law in regard to carriers, of -n·hich our own state presents
n example i n the legislative xemption of the principal com
p anies from l iabil ity as carriers for goods in their warehouses
avrniting delivery. And a clause which hould forbid parties
from entering into any such agre ments with carriers as they
m ight conceiv to be for their interest wou l d hardly be looked
for in the general l aw, unles. strong rea ons were known to
h ave existed for its a doption.
When that law wa pa . . ed a controversy had been going
on between common carrier an d the p ublic in respect to the
notices given by tlie former by public a vertisement and other
·wi e by which they sou�ht to reli eve tL.emselves from some
portion of their common-law l iability, 1Yhether those employ
ing them assented or not. The courts in this c untry had g n
erally hel [l the e notices ineffectual ; but they stil l continued
to be given, and to be i nsi.ted upon as possessing legal force.
I do not perceive in the clause in question any intention to
go further than to put an end by the fundamental law o f
t hese organizations to any further controversy upon that groun d.
In Yiew of the extent to which the courts had gone in Eng
land in giving force to such notices, no one can say that the
p recaution wa needle . The companies are forbidden to lessen
or in any way abridge their liabilities as common carriers, but
the person sending goods by them is not forbidden to release
c
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tliem from such liatilities, or from any portion thereof, for

any consideration which to him is satisfactory. In other

words, the law compels these companies at all times, at the

option of those sending goods by them, to carry the goods as

insurers. If, on the other hand, the carriers can make it for

the interest of the party to relieve them from this liability wholly

or in part, a contract to that effect, if fairly made, and em-

bracing no unreasonable conditions, is not opposed to public

policy, and to forbid it would seem an unnecessary restraint

upon freedom of action: See Bissell v. New York Cent. R. R.

Co., 25 N. Y. 448, 82 Am. D. 369. The distinction between a

restriction by the carrier himself and a contract by which

another party releases him from obligations was pointed out by

this court in Michigan Cent. R. R. v. Hale, 6 Mich. 243, and

is the same which is applicable here. ]\Iany things are trans-

ported by railroad in respect to which it may be for the mutual

interest of both parties that special contracts be made. Live

stock are usually accompanied and cared for by the owner

or his agent under special agreements, and in some other cases
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the owner prefers to assume such general oversight and control

as is inconsistent with the full common-law liability of the

carrier. It has not been generally supposed that the clause

under consideration forbade special contracts in such cases, and

the legislature of 1867 must have considered them lawful when

they provided that all contracts modifying the common-law lia-

bility of railroad companies as carriers should be wholly in

writing: Laws 1867, p. 165. This enactment was evidently

designed, not to enlarge the powers of railroad companies, but

to impose restraints upon an existing authority to make con-

tracts.

A much more difficult question is, what shall constitute the

proof of a contract, in the absence of distinct evidence that

the parties have consulted and agreed upon terms. The prac-

tical difficulty, amounting almost to an impossibility, of bring-

ing the carrier and his employer together on every occasion

for the discussion of terms, has led to the adoption by carriers

of a printed form of contract, which is put into the hands of

the consignor, and by its terms purports to bind him to its

conditions; but it is strongly insisted that there ought to be

more satisfactory evidence of assent on the part of the con-

signor to modify any of his common-law rights than is derived

from the mere receipt of a paper from the carrier, framed to

suit the interest of the latter, and which the consignor may

never have read.

There are some matters in respect to which the carrier may
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them from such lia:bilities, or from any portion thereof, for
any consideration which to him is satisfactory.
In other
words, the law compels these companies at all times, at the
option o f those sending oods by them, to carry the goods as
i nsurers. If, on the other hand, the carriers can make it for
the interest of the party to rel ieve them from this liability wholly
or in part, a contract to that effect, if fairly made, and em
bracing no unreasonable conditions, is not opposed to public
policy, and to forbid it would seem an unnecessary restraint
upon freedom of action : See Bissell v. New York C ent. R. R.
Co., 25 N. Y. 448, 82 Am. D. 369. The distinction between a
restriction by the carrier himself and a contraet by which
another party releases him from obligations was pointed out by
this court i n Michigan Cent. R . R. v. Hale, 6 1\I ich. 243, and
is the same which is applicable here. Many things are trans
ported by railroad in respect to which it m ay be for the mutual
interest of both p arties that special contracts be made. Live
stock are usual ly accompanied and cared for by the owner
or his agent under special agreements, and in some other cases
the owner prefers to assume such general oversight and control
as is inconsistent with the full common-law liability of the
carrier. It has not been generally supposed that the clause
u nder consideration forbade special contracts in such cases, and
the legislature o f 1867 must have considered them lawful when
they p rovided that all contracts modi fying the common-law l ia
bility of railroad comp anies as carriers should be wholly i n
writing : Laws 1867, p . 1 65 . This enactment was evidently
designed, not to enlarge the powers of rail road companies, but
to impose restraints upon an existing authority to make con
tracts.
A much more difficult question is, what shall constitute the
proof of a contract, in the absence of distinct evidence that
the parties have con ulted and agreed upon terms. The p rac
tical difficulty, amounting almost to an impossibil ity, of bring
ing the carrier and his employer together on every occasion
for the discussion of terms, has led to the adoption by carriers
of a p rinted form of contract, which is put into the hands of
the consignor, and by its terms purports to bind him to its
conditions ; but it is strongly insisted that there ought to b e
more satisfactory evidence o f assent o n the part of t h e con
signor to modify any of his common-law rights than is derived
from the mere receipt of a paper from the carrier, framed to
suit the interest of the latter, and which the consignor m ay
never h ave read.
There are some m atters in respect to which the carrier may
A ,.. ,..
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qualify liis liability by mere notice. Mr. Greenleaf says: "It

is now well settled that a common carrier may qualify his

liability by a general notice to all who may employ him, of

any reasonable requisition to be observed on their part, in

regard to the manner of delivery and entry of parcels, and the

information to be given to him of their contents, the rates of

freight, and the like; as, for example, that he will not be re-

sponsible for goods above the value of a certain sum, unless

they are entered as such, and paid for accordingly": 2 Greenl.

Ev., sec. 235; see Western Transportation Co. v. Newhall, 24

111. 466, 76 Am. D. 760. These are but the reasonable regu-

lations which every man should be allowed to establish for

his business, to insure regularity and promptness, and to prop-

erly inform him of the responsibility he assumes. And it has

been held that notice derived from the usage of the carrier

may determine the manner in which he is authorized to make

delivery: Farmers' and Mechanics' Bank v. Champlain Trans.

Co., 16 Vt. 52, 42 Am. D. 491; 18 Vt. 131; 23 Id. 186,

56 Am. D. 68. But beyond the establishment of such rules,
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the force of a mere notice cannot extend. Subject to reason-

able regulations, every man has a right to insist that his prop-

erty, if of such description as the carrier assumes to convey,

shall be transported subject to the common-law liability. "A

common carrier has no right to refuse goods offered for car-

riage at the proper time and place, on tender of the usual and

reasonable compensation, unless the owner will consent to his

receiving them under a reduced liability; and the owner can

insist on his receiving the goods under all the risks and re-

sponsibilities which the law annexes to his employment": Pierce

on Railroads, 416; see Hollister v. Nowlen, 19 Wend. (N. Y.)

234, 32 Am. D. 455; Cole v. Goodwin, 19 Wend. (N. Y.) 251,

32 Am. D. 470; Jones v. Voorhees, 10 Ohio, 145; Bennett v.

Button, 10 N. H. 487; New Jersey Steam Navigation Co. v.

Merchants' Bank, 6 How. 382; Moses v. Boston etc. R. R. Co.,

24 N. H. 71, 55 Am. D. 222 ; Kimball v. Rutland etc. R. R. Co.,

26 Vt. 256, 62 Am. D. 576; Slocum v. Fairchild, 7 Hill, 292;

Dorr V. New Jersey Steam Nav. Co., 4 Sand. (N. Y.) 136, 11

N. Y. 485, 62 Am. D. 125 ; Michigan Cent. R. R. Co. v. Hale, 6

Mich. 243. The fact that a restrictive notice is shown to have

been actually received or seen by the owner of the goods will

not raise a presumption that he assents to its terms, since it is

as reasonable to infer that he intends to insist on his rights as

that he assents to their qualification, and the burden of proof

is upon the carrier to establish the contract qualifying his lia-
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qualify his liability by mere notice. Mr. Greenl ea f says : ' ' It
js now well settled that a common carrier may qualify his
liability by a general notice to all who may employ him, of
any reasonable requisition to be observed on thei r p art, in
regard to the manner of delivery and entry of p arcels, and the
information to be given to him of their contents, the rates of
freight, and the like ; as, for example, that he will not be re
sponsible for goods above the value of a certain sum, u nless
they are entered as such, and paid for accordingly " : 2 G reenl.
Ev., sec. 235 ; see Western Transportation Co. v. Newhall, 24
Ill. 466, 76 Am. D . 760. These are but the reasonable regu
lations which every man should be allowed to establ ish for
his business, to insure regularity and p romptness, and to p rop
erly in form him of the responsibility he assumes. And it h as
been held that notice derived from the usage of the carrier
may determine the manner in which he is authorized to make
del ivery : Farmers ' and Mechanics ' Bank v. Champlain Trans.
Co., 16 Vt. 52, 42 Am. D . 491 ; 18 Vt. 131 ; 23 Id. 186,
5 6 Am. D. 68. But beyond the establishment of such rules,
the force of a mere notice cannot extend. Subj ect to reason
able regu l ations, every man has a right to insist that his prop
erty, if of such description as the carrier as umes to convey,
shall be transported subject to the common-law l iability. ' ' A
common carrier has no right to refuse goods offered for car
riage at the p roper time and place, on tender of the usual and
reasonable compensation, unl ess the owner will consent to his
receiving them under a reduced liability ; and the owner can
insist on his receiving the goods under all the risks and re
sponsibil ities which the law annexes to his employment ' ' : P ierce
on Rail roads, 416 ; see Holl ister v. Nowlen, 1 9 Wend. ( N. Y. )
2 34, 32 Am. D . 455 ; Cole v. G oodwin, 19 Wen d. ( N. Y. ) 251,
32 Am. D. 470 ; Jones v. Voorhees, 10 Ohio, 145 ; Bennett v.
Dutton , 10 N. H . 4 8 7 ; New Jersey Steam Navigation Co. v.
Merchants ' Bank, 6 How. 382 ; 1\foses v. Boston etc. R. R. Co.,
24 N. H. 71, 55 Am. D. 222 ; Kimball v. Rutland etc. R. R. Co.,
26 Vt. 256, 62 Am. D. 576 ; S locum v. Fairchild, 7 H ill, 292 ;
Dorr v. New Jersey Steam Nav. Co., 4 Sand. ( N. Y . ) 136, 1 1
N . Y. 485, 62 Am. D . 125 ; Michigan Cent. R . R . Co. v . H a l e, 6
Mich. 243. The fact that a restrictive notice is shown to have
been actually received or seen by the owner of the goods will
not raise a p resumption that he assents to its terms, since it is
as reasonable to infer that he intends to insist on his rights as
that he assents to their qual ification, and the burden of proof
is u p on the carrier to establish the contract quali fying his lia-

M 'MILLAN v.

M 'MILL AN V. M. S. AND N. I. E. E. CO; § 114

bility, if he claims that one exists : New Jersey Steam Naviga-

tion Co. V. Merchants' Bank, 6 How. 382, per Nelson, J.

The evidence of such a contract in the present case consists:

1. Of the defendant's mode of doing business; and 2. Of what

are called in the case bills of lading, and which contain the

supposed limitations. It is admitted by the plaintiffs that the

bills of lading in use by these defendants, and all the con-

tracts of affreightment, the instructions to agents, and the

printed rules posted in all the depots and station-houses of

defendants for the past ten years, have contained clauses ex-

empting them from liability or loss by fire, and providing that

when goods are in the depot awaiting delivery to consignees

the company will be liable as warehousemen only, and not as

carriers; and that plaintiffs have been accustomed to do busi-

ness with defendants, and to receive and send goods over their

road under bills of lading of this description.

There are several reasons why knowledge in plaintiffs of

defendants' usage to make restrictive contracts cannot control

the present case. In the first place, knowledge of such usage
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can in no case of the kind be allowed force beyond that which

could be given to notice of an intention on the part of the car-

rier to restrict his liability, brought home to the party in any

other mode; and we have already seen that the force of such

notices is exceedingly circiunscribed. And it can hardly be

seriously claimed that the plaintiffs, by accepting restrictive

contracts in some cases, have thereby debarred themselves from

insisting upon their common-law rights thereafter. In the second

place, the defendants have no power under the law to establish

a usage restricting their liability, as that would come directly

in conflict with the clause in the general railroad law heretofore

quoted. And in the third place, if this were otherwise, the

usage would be irrelevant to the present case, since the proof

relates to dealings between the parties to this suit at Detroit,

and to usages understood by the plaintiffs there, while the con-

tracts here in question were in each instance made with con-

signors at a distance, and in most cases by other railroad com-

panies, whose usages do not seem to be uniform.

It remains to be seen whether the conditions embodied in

the bills of lading are to be treated as a part of the contract

for transportation, and to be regarded as assented to by the

consignors, notwithstanding they may not have read them.

A bill of lading proper is the written acknowledgment of

the master of a vessel that he has received specified goods

from the shipper to be conveyed on the terms therein expressed

to their destination and there delivered to the parties therein
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bility, i f he claims that one exists : New Jersey Steam Naviga
tion Co. v. Merchants ' Bank, 6 How. 382, per Nelson , J.
The evi dence of such a contract i n the p resent case consist :
1 . Of the defendant 's mode of doing business ; and 2 . O f what
are called in the case bills of lading, and which contain the
supposed l imitations. It is admitted by the plaintiffs that the
bills of lading in use by these defendants, and all the con
tracts of affreightment, the instructions to ag nts, and the
p rinted rules po ted in all the depots and station-houses o f
defendants for the p ast ten years, have contained clauses ex
empting them from l iabi lity or loss by fire, and p roviding that
when goods are in the depot awaiting delivery to consignees
the company will be liable as warehou emen only, and not as
carriers ; and that plaintiffs have been accustomed to do busi
ness with defendants, and to receive and send goods over thei r
road under bills of lading of this d e crip tion.
There are several reasons why knowledge in plaintiffs of
defendants ' usage to make restricti ve contracts cannot control
the p resent case. In the first p l ace knowledge of such usage
can in no case of the kind be al lowed force beyond that which
could be given to notice of an intention on the p art of the car
rier to restrict his liability, brought home to the p arty in any
other mode ; and we have already seen that the force of such
notices is exceedingly circumscribed. And it can hardly be
seriously claimed that the plaintiffs, by accepting restrictive
contracts in some cases, have thereby debarred themselves from
insisting upon their common-law rights thereafter. In the secon d
p lace, the defendants have no power under the law to establish
a usage restricting their liability, as that would come directly
in conflict with the clause in the general railroad l aw heretofore
quoted. And in the third p lace, i f this were otherwise, the
usage would be irrelevant to the present case, since the p roof
relates to dealings between the parties to this suit at Detroit,
and to usages understood by the plaintiffs there, while the con
tracts here in que tion were in each instance made with con
signors at a distance, and in most cases by other railroad com
p,a nies, whose usages do not seem to be uni form.
It remains to be seen whether the conditions embodied i n
tbe bills of lading are to b e treated a s a part of the contract
for transportation, and to be regarded as assented to by the
consignors, notwith tanding they may not h ave read them.
A bill of lading p roper is the written acknowl edgment of
the m aster of a ves el that he has received specified goods
from the shipper to be conveyed on the terms therei n expressed
to their destination and there delivered to the parties therein
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designated: Abbott on Shipping, 322. It constitutes the con-

tract between the parties in respect to the transportation; and

is the measure of their rights and liabilities, unless where fraud

or mistake can be shown: Redfield on Railways, 307-309, and

notes; Angell on Carriers, sec. 223. It has acquired from

usage a negotiable character, and the carrier may be estopped

as against the indorsee for value from showing mistakes in

giving it: Redfield on Railways, 307. Whether the contracts

which railroad companies are accustomed to give on the receipt

of goods for transportation, and which are usually called by the

same name, are subject to all the same incidents as the bills of

lading proper, we need not now consider; but it will not be dis-

puted that they fix the rights and liabilities of the parties when

their terms have been agreed upon, and it is, I think, the weight

of authority, and certainly the rule in this state, that the car-

rier may stipulate in them for a limitation of his common-law

liability : Michigan Central R. R. Co. v. Hale, 6 Mich. 243.

Bills of lading are signed by the carrier only; and where a

contract is to be signed only by one party, the evidence of
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assent to its terms by the other party consists usually in his

receiving and acting upon it. This is the case with deeds-

poll, and with various classes of familiar contracts, and the

evidence of assent derived from the acceptance of the con-

tract, without objection, is commonly conclusive. I do not

perceive that bills of lading stand upon any different footing.

If the carrier should cause limitations upon his liability to be

inserted in the contract in such a manner as not to attract the

consignor's attention, the question of assent might fairly be

considered an open one : Brown v. Eastern R. R. Co., 11 Cush.

97; and if delivery of the bill of lading was made to the con-

signor under such circumstances as to lead him to suppose

it to be something else, — as, for instance, a mere receipt for

money, — it could not be held binding upon him as a contract,

inasmuch as it had never been delivered to and accepted by

him as such: King v. Woodbridge, 34 Vt. 565. But except in

these and similar cases, it cannot become a material question

whether the consignor read the bill of lading or not. The

ground upon which it is claimed that this becomes important

seems to be that parties generally receive these contracts with-

out reading them or inquiring into their terms, — taking what-

ever the railroad companies see fit to give them; and that they

are thus liable to be imposed upon and defrauded, unless the

courts interfere to protect them. Or, if we may be allowed to

state the same thing in different words, as everybody is negli-

gent in these matters, and will not give the necessary attention
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designated : Abbott on Shipping, 322. It constitutes the con
tract between the p arties in respect to the transportation ; and
is the measure of their rights and liabil ities, unless where fraud
or m istake can be shown : Redfield on Railways, 307-309, and
notes ; Angell on C arriers, sec. 223. It has acquired from
usage a negotiable character, and the carrier m ay be estopped
as against the indorsee for value from showing mistakes in
giving it : Redfield on Railways, 307. Whether the contracts
which railroad companies are accustomed to give on the receipt
o f goods for transportation, and which are usual ly called by the
same name, are subj ect to all the same incidents as the bills o f
lading prop er, we need not now consider ; but it wil l not b e dis
puted that they fix the rights and liabil ities of the p arties when
their terms have been agreed upon, and it is, I think, the weight
of authority, and certainly the rule in this state, that the car
rier m ay stipulate in them for a l imitation of his common-law
l iabi l ity : Michigan C entral R. R. Co. v . Hale, 6 Mich. 243.
Bills of lading are signed by the carrier only ; and where a
contract is to be signed only by one party, the evidence o f
assent t o its terms by the other p arty consists usual ly i n his
receiving and acting upon it. This is the case with deeds
pol l, and with various classes of familiar contracts, and the
evidence of assent derived from the acceptance of the con
tract, without objection, is commonly conclusive . I do not
p erceive that bills of l ading stand upon any different footing.
If the carrier shoul d cause limitations upon his liability to be
inserted in the contract in such a manner as not to attract the
consignor 's attention, the question o f assent might fairly be
consi dered an open one : Brown v. E astern R. R. Co., 11 Cush.
97 ; and if delivery of the bill of lading was made to the con
signor under such circumstances as to lead him to suppose
it to be something e lse,-as, for instance, a mere receipt for
money,-it could not be hel d binding upon him as a contract,
inasmuch as it had never been delivered to and accepted by
b:im as such : King v. Woodbri dge, 34 Vt. 565. But except in
these and similar cases, it cannot become a m aterial question
whether the consignor read the bill of l ading or not. The
ground upon which it i s claimed that this becomes important
seems to be that parti es general ly receive these contracts with
out reading them or i nquiring into their terms,-taking what
ever the rail road companies see fit to give them ; and that they
are thus l iabl e to be imposed upon an d defrauded, unless the
courts interfere to p rotect them. Or, i f we may be allowed to
state the same thing in different word , as everybody is negl i
gent in these matters, and will not give the necessary attention
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to their contracts that is essential to the protection of their

interests, the courts must interfere to set them aside wherever

extraneous evidence of actual assent is not produced. If the

courts possess any such power, and it is expedient to exercise

it, it may be important to consider, at the outset, whither it

will lead us. Bills of lading are not the only contracts that

are received in this careless way. Deeds, mortgages, and bills

of sale are every day given and received without being read

by the parties, though they may contain provisions which

have not been the subject of special negotiation. Policies of

insurance, which more nearly resemble the instruments now

in question, are still more often received without examination.

In the absence of fraud, accident, or mistake, no one ever sup-

posed it was competent for the courts to reform such instru-

ments in behalf of a party who would not inform himself of

their purport. Nothing would be certain or reliable in busi-

ness transactions if contracts were liable to be set aside on

grounds like these. The law does not assume to be the guar-

dian of parties compotes mentes in respect to the lawful con-
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tracts which they may make, but it proceeds upon the idea

that where fraud has not been practiced, and mistake has not

intervened, the general interests of the community are best

subserved by leaving every man to the protection of his own

observation and diligence.

It is argued that the consignor had no occasion to examine

the bill of lading, because he had a right to suppose it recog-

nized the common-law liability. But the common law does

not establish the rates of freight, or the place of delivery; and

for stipulations respecting these, at least, every man must

isxamine his bill of lading. Moreover, we cannot overlook the

facts that a large proportion of these instruments are issued

with restrictive clauses, and that carriers arrange their tariffs

of freights in the expectation that they will be accepted. These

facts are so well understood that a person exercising ordinary

diligence in his own affairs would not be likely to accept one

of these instruments without examination, if he expected to

hold the carrier to the liability which would rest upon him in

the absence of special contract.

I do not find any case in which a court has assumed to set

aside such a contract on the ground that the party had failed

to read it. An exemption from liability from losses arising

from specified causes, when embodied in the bill of lading,

has been frequently recognized as a part of the contract, though

it did not distinctly appear to have been brought to the con-

signor's notice: Davidson v. Graham, 2 Ohio St. 131; Parsons
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to their contract that is essential to the protection of their
interests, the courts must interfere to set them aside wherever
extraneous evidence of actual assent is not produced. If the
courts possess any such power, and it is expedient to ex rcise
it, it may be important to consider, at the outset, whither it
will lead us. B ills of lading are not the only contracts that
are received in this careless way. Deeds, mortgages, and bills
of sale are every day given and received without being read
by the parties, though they may contain provisions which
have not been the subject of special negotiation. Policies of
insurance, ·which more nearly resemble the instruments now
in question, are sti l l more often received ·without examination.
In the absence of fraud, accident, or m istake, no one ever sup
posed it was competent for the courts to reform such i nstru
ments in behalf of a party who would not inform h imself of
their purport. Nothing would be certain or reliable i n busi
'
ness transactions if contracts were liable to be set aside on
grounds like these. The l aw does not assume to be the guar
dian of parties compotes mentes in respect to the lawful con
tracts which they may make, but it proceeds upon the idea
that where fraud has not been p racticed, and mistake has not
intervened, the general interests of the community are best
subserved by leaving every man to the protection of his own
observation and diligence.
It is argued that the consignor had no occasion to examine
the bill of lading, because he .had a right to suppose it recog
nized the common-law liability. But the common l aw does
not establish the rates of freight, or the place of delivery ; and
for stipulations respecting these, at least, every man must
examine his bill of lading. Moreover, we cannot overlook the
facts that a large proportion of these i nstruments are issued
with restrictive clauses, and that carriers arrange their tariffs
of freights i n the expectation that they will be accepted. These
facts are so wel l understood that a person exercising ordinary
diligence i n his own affairs would not be l ikely to accept one
of these i nstruments without examination, if he expected to
hold the carrier to the liability which would rest upon him i n
the absence of special contract.
I do not find any case in which a court has assumed to set
aside such a contract on the ground that the party had failed
to read it. An exemption from liability from losses arising
from specified causes, when embodied in the bill of lading,
has been frequently recognized as a part of the contract, though
it did not di. tinctly appear to have been brought to the con
�ignvr 's notice : Davidson v. Graham, 2 Ohio St. 131 ; Parsons
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V. Monteath, 13 Barb. 353; York Co. v. Central R. R. Co., 3

Wall. 107 ; Dorr v. New Jersey Steam Navigation Co., 11 N. Y.

491, 62 Am. D. 125 ; and in the case last referred to, it is said

that the exemption, when embodied in the bill of lading, must be

deemed to have been assented to by the parties. The same pre-

sumption would seem to have been acted upon in Moore v.

Evans, 14 Barb. 524; Kallman v. United States Express Co., 3

Kan. 205, and Whitesides v. Thurlkill, 20 Miss. 599, 51 Am. D.

128 ; and it is in accordance with the general rule applicable to

written contracts.

It is said, however, that these special contracts must be held

void for want of consideration unless it is shown that, in re-

turn for the release of the carrier from his extraordinary lia-

bility, he on his part has made a deduction in the rates of freight.

What does appear in the present case is, that the carrier, in

consideration of the promise by the consignor to release him

from certain liabilities, and to pay him certain moneys, agrees

on his part to carry the goods for the sum named. I do not

see how we can assume that the charges are the same that
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they would have been had the release been omitted. If by the

charter of a railroad corporation maximum rates had been es-

tablished, and the corporation had attempted to charge these

rates for a restricted liability, a case would be presented com-

ing within the principle of this objection : Bissell v. New York

Central R. R. Co., 25 N. Y. 449, 82 Am. D. 369, per Selden,

J. ; but no such case is before us here, and a consideration

appears which, for aught that is shown by the record is suffi-

cient.

It was also said on the argument that a ru.e such as we have

now laid down would place the public at the mercy of the

railroad companies, who would refuse to give any other than

restricted bills of lading. It is enough for us to say in this

case that railroad companies chartered as common carriers

have no such power, and the consignor can assent to the re-

striction in each instance, or refuse to assent, at his option.

If the corporations decline to transport goods as common car-

riers when that is the condition upon which they hold their

franchises, there would be no difficulty, I apprehend, in apply-

ing the proper remedy.

It will now be necessary to examine the various bills of lad-

ing in reference to the particular limitations which they con-

tain. Two of those given by the' Cincinnati, Hamilton and

Dayton Railroad Company contain no restrictions; the other

excepts against liability for "unavoidable accident and fire in

depot." Those issued by the defendants contain, among others,
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v. Monteath, 13 Barb. 353 ; York Co. v. Central R . R. Co., 3
Wall. 107 ; Dorr v. New Jersey Steam Navigation Co., 1 1 N. Y.
491, 62 Am. D. 125 ; and in the case last referred to, it is said
that the exemption, when embodied in the bill of lading, must be
deemed to have been assented to by the parties. The same pre
sumption woul d seem to have been acted upon i n Moore v.
Evans, 14 Barb. 524 ; Kallman v . United States Express Co., 3
Kan. 205, and Whitesides v. Thurlkill, 20 l\fiss. 599, 51 Am. D.
1 2 ; and it is in accordance with the general rule applicable to
written contracts.
It is said, however, that these special contracts must be held
void for want of consideration unless it is shown that, in re
turn for the release of the carrier from his extraordinary lia
bil ity, he on his part has made a deduction in the rates of freight.
What does appear in the present case is, that the carrier, in
consi deration of the promi e by the con ignor to release him
from certain liabilities, and to pay him certain moneys, agrees
on his part to carry the goods for the sum named. I do not
see how we can as ume that the charges are the same that
they would have been had the release been omitted. If by the
charter of a railroad corporation maximum rates had been es
tablished, and the corporation had attempted to charge these
rates for a restricted l iability, a case would be presented com
ing within the principle of this objection : Bissell v. New York
Central R. R. Co., 25 N. Y. 449, 82 Am. D. 369, per Selden,
J. ; but no such case is before us here, and a consideration
appears which, for aught that is shown by the record is suffi
cient.
It was also said on the argument that a ru�e such as we have
now laid down would place the public at the mercy of the
railroad companies, who would refuse to give any other than
restricted bills of lading. It is enough for us to say i n this
case that railroad companies chartered as common carriers
have no such power, and the consignor can assent to the re
striction i n each instance, or refuse to assent, at his option.
If the corporations decline to transport goods as common car
riers when that is the condition upon which they hold their
franchises, there would be no difficulty, I apprehend, in apply
ing the proper remedy.
It will now be necessary to examine the various bills of lad
ing i n reference to the particular limitations which they con
tain. Two of those given by the· Cincinnati, H amilton and
Dayton Railroad Company contain no restrictions ; the other
excepts against l iabil ity for ' ' unavoidable accident and fire in
depot. ' ' Those issued by the defendants contain, aw.ong others,
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a similar exception. It is claimed by the plaintiffs that these

and similar exceptions will not shield the defendants, because

the loss in the present case was the result of the negligence of

their officers or servants, against liability for which it was not

lawful for them to contract.

Whether the rule that a carrier, on grounds of public policy,

is not to be permitted to contract for exemption from liability

for his own negligence (Fairchild v. Slocum, 19 Wend. 329 ;

York Company v. Central R. R. Co., 3 Wall. 113 ; 3 Parsons on

Contracts, 5th ed., 249), can properly be so extended as to pre-

vent corporations contracting against liabilty for the negli-

gence of their officers or servants, or any classes of them, and if

not, then whether the general words of exemption here em-

ployed ought to be construed to embrace the negligence of such

officers and servants (Wells v. New Jersey Steam Navigation

Co., 8 N. Y. 379; Schieffelin v. Harvey, 6 Johns. (N. Y.) 179,

5 Am. D. 206; Alexander v. Greene, 7 Hill, 533), are questions

I do not care to discuss in this case, inasmuch as I think no

such negligence is shown.
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What was relied upon was the fact that barrels of benzine

were carried over the road of defendants, landed in their depot

at Detroit, and then passed over to the Detroit and Milwaukee

Railroad Company, which occupied the other end of the same

warehouse; that some of these barrels were in a leaky condi-

tion; and that while being handled by the employees of the

latter company the escaping gas took fire from a lantern, and

resulted in the destruction of the warehouse and its contents.

From this it appears that the fire took place after the inflam-

mable fluid had passed out of the hands of the defendants.

The fact that they had carried it over their road had nothing

to do with its ignition. If it should be conceded to be negli-

gence in the company to receive so dangerous an article among

their freiglrts, yet if no loss resulted while it remained in their

custody, it would be difficult to hold them responsible for acci-

dents happening from its subsequent handling. When the

Detroit and Milwaukee company received it upon their prem-

ises, it was of no consequence from whence it came, and any

accident which might result would have no relation to the source

from which it was received. It would be as legitimate to hold

a merchant responsible from whom it might have been bought

as the carrier from whom it had been accepted. If we are to

trace causes back, we need not stop at the preceding carrier, but,

with similar reason, might hold the man liable who made the

leaky barrels, or the person from whom the first carrier re-

ceived them filled. The law can only look at the proximate
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a similar exception. It i s claimed by the p laintiffs that these
and similar exceptions will not shield the defendants, because
the loss in the present case was the result of the negligence of
their officers or servants, against liabil ity for which it was not
lawful for them to contract.
Whether the rule that a carrier, on grounds of publi c policy,
is not to be permitted to contract for exemption from liabil ity
for his own negl igence ( Fairchild v. Slocum, 1 9 Wend. 329 ;
York Company v. Central R. R. Co., 3 Wall. 1 1 3 ; 3 Parsons on
Contracts, 5th ed., 249 ) , can p roperly be so extended as to p re
vent corporations contracting against liabilty for the negli
gence of their officers or servants, or any classes of them, and i f
not, then whether the general words of exemption here em
ployed ought to be construed to embrace the negligence of such
officers and servants ( Wells v. New Jersey Steam Navigation
Co., 8 N. Y. 379 ; Schieffelin v. Harvey, 6 Johns. ( N. Y. ) 179,
5 Am. D. 206 ; A lexander v. G reene, 7 Hill, 533) , are questions
I do not care to discuss in this case, inasmuch as I think no
such negligence is shown.
What was relied upon was the fact that barrels o f benzine
were carried over the road of defendants, landed in their depot
at Detroit, and then passed over to the Detroit and Milwaukee
Railroad Company, which occupied the other end of the same
warehouse ; that some of these barrels were in a leaky condi
tion ; and that while being handled by the employees of the
latter company the escaping gas took fire from a lantern, and
resulted i n the destruction of the warehouse and its contents.
From this it appears that the fire took place after the i nflam
mable fluid had passed out of the hands o f the defendants.
The fact that they had carried it over their road had nothing
to do with its i gnition. I f it should be conceded to be negli
gence in the company to receive so dangerous an article among
their freignts, yet if no loss resulted while it remained in their
custody, it would be difficult to hold them resp onsible for acci
dents happening from its sub equent handlin g. When the
Detroit and Milwaukee company received it upon their prem
ises, it was of no consequence from whence it came, and any
accident which might re ult would h ave no relation to the source
from which it was received. It woul d be as legitimate to hold
a merchant responsible from wh om i t might have been bought
as the carrier from whom it had been accepted. If we are to
trace causes back, we need not stop at the preceding carrier, but,
with similar reason, might hold the man liable who made the
leaky barrels, or the person from whom the fi rst carrier re
ceived them filled. The law can only look at the proximate
4fl!l
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causes of an injury, and not at those remote circumstances that

may have contributed to those causes: Ohnsted v. Brown, 12

Barb. 657; Butler v. Kent, 19 Johns. (N. Y.) 223, 10 Am. D.

219 ; Whatly v. Murrell, 1 Strob. 389 ; Matthews v. Pass, 19 Ga.

141; Piatt V. Potts, 13 Ired. (N. C.) 455, 53 Am, D. 412.

Some question was made on the argument whether the con-

signors can be held, in the absence of explicit evidence on the

subject, to have authority to enter into special coni;racts with

the carrier which shall be binding on the consignee. His au-

thority, I think, is to be presumed; and the carrier is under no

obligation to inquire into it: Moriarty v. Harnden, 1 Daly,

227. It is a question of more difficulty whethet the Ohio bills

of lading would govern the transportation for the whole route.

By their terms the Cincinnati, Hamilton and Dayton Railroad

Company acknowledge the receipt of the goods in good order,

to be delivered in like good order "at Toledo for Detroit,"

unto the plaintiffs or their assigns, they paying freight. No

evidence is given of any custom that these contracts shall govern

the whole distance ; nor does the case show whether the rates of
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freight specified are for the delivery at Toledo or at Detroit.

The words employed only import that the goods are to be carried

to Toledo, and from thence forwarded; and in the absence of

any special custom on the subject, it would seem that the com-

pany giving these bills fully discharged their duty when they

had delivered the goods to the defendants at Toledo.

There is a number of English eases in which it has been

held, where carriers received goods and gave receipt therefor,

which specified that they were received to be sent to a point

beyond their line, and there delivered to the consignee, that

the contract was one for transportation the whole distance,

upon which the first carrier might be sued for a loss occurring

after the goods had passed out of his hands : Muschamp v.

Lancaster R. R. Co., 8 Mees. & W. 421 ; Collins v. Bristol etc.

R. R. Co., 11 Ex. 790; S. C. in House of Lords, 5 Hurl. & N.

969. The same ruling has been made in this country, where

the carrier had expressly agreed to carry to a point beyond

his line, for a compensation specified : Wilcox v. Parmelee, 3

Sand. 610; Mallory v. Burrett, 1 E. D. Smith, 234; Noyes v.

Rutland etc. R. R. Co., 27 Vt. 110. But the doctrine generally

accepted by the American courts is, that where a carrier re-

ceives goods marked for a particular designation beyond his

line, and does not expressly undertake to deliver them at the

point designated, the implied contract is only to transport over

his own line and forward from its terminus : Ackley v. Kellogg,

8 Cow. 223 ; Van Santvoord v. St. John, 6 Hill, 157 ; Hood v.
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causes o f an injury, and not at those remote circumstances that
may have contributed to those causes : Olmsted v. Brown, 12
Barb. 657 ; Butler v. Kent, 19 Johns. ( N. Y. ) 223, 1 0 Am. D.
219 ; Whatly v. Murrell, 1 Strob. 389 ; MattheV\ s v. Pass, 1 9 Ga.
141 ; Platt v. Potts, 13 Ired. ( N. C . ) 455, 53 Am, D. 412.
Some question was made on the argument whet.her the con
signors can be held, in the absence of explicit evidence on the
subject, to have authority to enter into special contracts with
the carrier which shall be binding on the consignee. H is au
thority, I think, is to be presumed ; and the carrier is under no
obligation to inquire i nto it : Moriarty v. Harnden, 1 Daly,
227. It is a question of more difficulty whether the Ohio bills
of lading would govern the transportation for the whole route.
By their terms the Cincinnati, Hamilton and Dayton Railroad
Company acknowledge the receipt of the goods in good order,
to be delivered in like good order ' ' at Toledo for Detroit, ' '
unto the plaintiffs or their assigns, they paying freight. N o
evidence is given o f any custom that these contracts shall govern
the whole distance ; nor does the case show wh ther the rates o f
freight specified are for the delivery a t Toledo or a t Detroit.
The words employed only import that the goods are to be carried
to Toledo, and from thence forwarded ; and in the absence of
any special custom on the subject, it would seem that the com
pany giving these bills fully discharged their duty when they
had delivered the goods to the defendants at Toledo.
There is a number of Engl ish cases in which it has been
held, where carriers received goods and gave receipt therefor,
which specified th at they were received to be sent to a point
beyond their line, and there delivered to the consignee, that
the contract was one for transportation the whole distance,
upon which the first carrier might be sued for a loss occurring
after the goods had p assed out of his hands : Muschamp v.
Lancaster R. R. Co., 8 Mees. & W. 421 ; Collins v. Bristol etc.
R. R. Co., 1 1 Ex. 790 ; S. C. in House of Lords, 5 Hurl. & N.
9 69. The same ruling has been made in this country, where
the carrier had expressly agreed to carry to a point beyond
his l ine, for a compensation specified : Wilcox v. Parmelee, 3
Sand. 610 ; Mallory v. Burrett, 1 E . D. Smith, 234 ; Noyes v.
Rutland etc. R. R. Co., 27 Vt. 1 10. But the doctrine generally
accepted by the American courts is, that where a carrier re
ceives goods marked for a particular designation beyond his
line, and does not expressly undertake to deliver them at the
point designated, the implied contract is only to transport over
his own line and forward from its terminus � Ackley v. Kellogg,
8 Cow. 223 ; Van Santvoord v. St. John, 6 H ill, 157 ; Hood v.
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New York etc. R. R. Co., 22 Conn. 1 ; Elmore v. Naugatnck R.

R. Co., 23 Conn. 457, 63 Am. D. 143; Farmers' and M. Bank v.

Champlain Trans. Co., 23 Vt. 209, 56 Am. D. 68; Brintnall v.

Saratoga R. R. Co., 32 Vt. 665 ; Nutting v. Connecticut River R.

R. Co., 1 Gray, 502; Briggs v. Boston etc. R. R. Co., 6 Allen

(Mass.) 246, 83 Am. D. 626; Perkins v. Portland etc. R. R. Co.,

47 Me. 573, 74 Am. D. 507 ; American note to 11 Exch. 797. And

see Angle v. Mississippi etc. R. R. Co., 9 Iowa, 487.

In the case of 1 Gray the defendants receipted the goods

at a station on their line ''for transportation to New York," —

a point beyond their line. No connection in business was

shown between them and any other railroad company. The

defendants were accustomed to receive pay only over their

own road. The goods in question were delivered to a connect-

ing line, but only a portion of them reached New York. The

defendants were held not liable, on the ground that their un-

dertaking was to carry over their own road only. Whether

the receipt of freight by them for the whole distance would

have affected their liability may perhaps be an open question
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on the authorities. That circumstance has evidently been re-

garded as important in some cases: See Weed v. Saratoga

etc. R. R. Co., 19 Wend. 537, and Redfield on Railways, 286,

and note ; but in Hood v. New York etc. R. R. Co., 22 Conn. 1,

the first carriers, who received payment for transportation

over the connecting line, were regarded as having received it

as agent only, and not as compensation for an undertaking by

themselves to transport over such line.

In the present case, it is not shown that any connection in

business exists between the defendants and the Cincinnati, Ham-

ilton and Dayton Railroad Company. It is admitted that the

latter company "is one of those forming a transportation route

from Cincinnati to the city of Detroit"; but this would be true

whether the companies had business connections or not. It

does not appear that the freight was paid, and the contrary

is inferable. It does not even appear that the charges agreed

upon were for the whole route; and if they were, the case I

think would not be affected by that circumstance. The only

consequence would be to make the whole freight payable to

the defendants, who would deduct their own charges, and pay

over to the Ohio company what remained. Fixing upon the

price would only amount to an agreement by the Ohio com-

pany that the whole charges should not exceed that sum. In

the absence of agreement between the two companies on the

subject, the defendants would not be compelled to conform

their own rates to those agreed upon at Cincinnati.
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New York etc. R. R. Co., 22 Conn. 1 ; E lmore v. Naugatuck R.
R. Co., 23 Conn. 457, 63 Am. D. 143 ; Farmers ' and M. Bank v.
Champlain Trans. Co., 23 Vt. 209, 56 Am. D. 68 ; Brintnall v.
Saratoga R. R. Co., 32 Vt. 665 ; Nutting v. Connecticut River R.
R. Co., 1 Gray, 502 ; Briggs v. Boston etc. R. R. Co., 6 Allen
( Mass. ) 246, 83 Am. D. 626 ; Perki ns v. Portland etc. R. R. Co.,
47 Me. 573, 74 Am. D. 507 ; American note to 11 Exch. 797. And
see Angle v. Mississippi etc. R. R. Co., 9 Iowa, 487.
In the case of 1 Gray the defendants receipted the goods
at a station on their line " for transportation to New York, "
a point beyond their line.
No connection i n business was
hown between them and any other railroad company. The
defendants were accustomed to receive pay only over their
own road. The good i n question were delivered to a connect
ing line, but only a portion of them reached New York. The
defendants were held not liable, on the ground that their un
dertaking was to carry over their own road only. Whether
the receipt of freight by them for the whole distance would
have affected their liabil ity may perhaps be an open question
on the authorities. That circumstance has evidently been re
garded as important in some cases : See Weed v. SaratoO'a
etc. R. R. Co., 19 Wend. 537, and Redfield on Railways, 286,
and note ; but in Hood v. New York etc. R. R. Co., 22 Conn . 1,
the first carriers, who received payment for transportation
over the connecting l ine, were r garded as having received it
as agent only, and not as compensation for an undertaking by
themsel ves to transport over such line.
In the p re ent case, it is not shown that any connection i n
business exists between the defendants a n d the Cincinnati, Ham
Hton and Dayton Railroad Company. It is admitted that the
latter company ' ' is one of those forming a transportation route
from Cincinnati to the city of Detroit " ; but this would be true
whether the companies had bu iness connections or not. It
does not appear that the freight was paid, and the contrary
is inferable. It does not even appear that the charges agreed
upon were for the whole route ; and if they were, the case I
think would not be affected by that circumstance. The only
consequence would be to make the whole freight p ayable to
the defendants, who would deduct their own charges, and pay
over to the Ohio company what remained. Fixing upon the
price would only amount to an agreement by the Ohio com
pany that the whole charges should not exceed that sum. In
the absence of agreement between the two companies on the
subject, the defendants would not be compelled to conform
their own rates to those agreed upon at C incinnati.
30
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On this record as it stands, I think we must hold that the

bills of lading given at Cincinnati were fully complied with

when the Cincinnati, Hamilton and Dayton Company had

carried the goods to Toledo, and there delivered them to the

defendants. If there is any exception to this statem.ent, it

must relate to the rates of freight; but even as to those, the

undertaking of the Ohio company would not bind the defend-

ants unless authority to bind them was shown. As there is

no evidence on that point, I think the defendants received the

goods at Toledo to be carried to Detroit under their liability as

carriers at the common law, and with the right to make such

reasonable charges as their regulations may have prescribed.

If reasonable charges over their own line would exceed the

amount specified, — and which would appear by the way-bill, —

they might refuse to receive the goods except upon prepay-

ment; but if they received and carried them with a notifica-

tion that certain rates only were to be charged for the whole

transportation, they would doubtless be limited in their col-

lection to that sum. But one company cannot possess power,
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arbitrarily and in the absence of consent, to fix the rates for

transportation by another, on the ground solely that the two

form a continuous line between two points. It must be equally

without power to make contracts diminishing the common-

law liability of the other; inasmuch as all such contracts

must be based upon a consideration, which only the party

himself or his agent duly authorized is competent to agree

upon. If the bills of lading in terms applied to the carriage

for the whole distance, we should be required to hold, I think,

that the defendants adopted their terms and consented to be

bound by them when they received and carried the goods

under them; but I have already said that such is not the case

in respect to the particular bills now under consideration.

I think, therefore, that the defendants should be held liable

for the wine, candles, and tobacco shipped from Cincinnati,

unless the plaintiffs had been duly notified of their receipt at

Detroit, and had had reasonable time after notice to remove

them before the fire had occurred. It is admitted that no

notice was given of the receipt of the wine and candles, but of

the arrival of the tobacco the plaintiffs were notified about half-

past three o'clock in the afternoon of the 26th of April. The

defendants were in the habit of closing their depot at six P. M.

The fire occurred on the same evening. I am of opinion that

a reasonable time was not afforded for the removal after the

notice. It might not be proper to attempt to lay down any

general rule as to what shall constitute reasonable notice in
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On this record as it sta nds, I think we must hold that the
bills of lading given at Cincinnati were fully compli d with
when the C incinnati, Hamilton and Dayton Company had
carried the goods to Toledo, and there delivered them to the
defendants. If there is any exception to this statement, it
must relate to the rates of freight ; but even as to tho e, the
undertaking of the Ohio company woul d not bind the defend
ants unless authority to bind them was shown. As there is
no evidence on that point, I think the defendants received the
goods at Toledo to be carried to Detroit under their liabil ity as
carriers at the common law, and with the right to make such
reasonable charges as their regulations may have prescribed.
If reasonable charges over their own line would exceed the
amount specified,-and which would appear by the way-bill,
they might refu e to receive the goods except upon prepay
ment ; but i f they received and carried them with a notifica
tion that certain rates only were to be charged for the whole
transportation, they wou l d doubtless be limited in thei r col
lection to that sum. But one company cannot possess power,
arbitrarily and in the absence of consent, to fix the rates for
transportation by another, on the ground solely that the two
form a continuous line between two points. It must be equally
without power to make contracts diminishing the common
law liability of the other ; inasmuch as all such contracts
must be ba ed upon a consideration, which only the p arty
h imself or his agent duly authorized is competent to agree
u pon. If the b ills of lading in terms applied to the carriage
for the whol e distance, we should be required to hold, I think,
that the defendants adopted their terms and consented to be
bound by them when they received and carried the goods
under them ; but I have al ready said that such is not the case
in respect to the particular bills now under consideration.
I think, therefore, that the defendants should be hel d liable
for the wine, candl es, and tobacco shipped from Cincinnati,
unless the p l aintiffs had been duly notified of their receipt at
D etroit, and had had reasonable time after notice to remove
them before the fire had occurred. It is admitted that no
notice was given of the recei pt of the wine and candles, but of
the arrival of the tobacco the p laintiffs were notified about half
past three o 'cl ock in the afternoon of the 26th of April. The
defendants were in the habit of closing their depot at six P. M.
The fire occurred on the same evening. I am of opinion that
a reasonable time was not a fforded for the removal after the
notice. It might not be proper to attempt to l ay down any
general rule as to what shall constitute reasonable notice in
d.f:f:
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these cases, Avhere the record discloses so little which bears

upon the point; but it seems quite clear to my mind that two

hours and a half are not sufficient, especially in view of the

notice which defendants give to consignees, — that they will

charge for storage after twenty-four hours, — which may pos-

sibly have led to a general impression that the relation of

warehousemen was not to be considered as established until the

expiration of that time. I think, therefore, the plaintiffs should

have judgment for the value of the tobacco also. For the eggs

delivered to the defendants at Adrian and Hudson, under an

exemption from liability for losses in consequence of fire in the

depot, the defendants cannot be held liable under the principles

hereinbefore stated.

Christiancy, J., concurred.

115. BULLARD V. AMERICAN EXPRESS CO.,

107 Mich. 695; 65 N. W. B. 551; 61 Am. St. R. 358. 1895.

Case, against an express company for damages caused by the

refusal of defendant to collect and deliver packages at his place

v.

AMERICAN EXPRESS

CO.

§ § 1 14, 115

these cases, where the record discloses so l ittle which bears
upon the point ; but it seems quite clear to my mind that two
hours and a half are not sufficient, e pecially in view of the
notice which defendants give to consignees,-that they will
charge for storage after twenty-four hours,-which may pos
sibly have led to a general impression that the relation of
warehousemen was not to be considered as established until the
expiration of that time. I think, therefore, the plaintiffs should
have j udgment for the value of the tobacco also. For the eggs
delivered to the defendants at A drian and Hudson, under an
exemption from liability for los es in consequence of fire in the
depot, the d f endants cannot be held liable under the principles
hereinbefore stated.
CHRISTIANCY, J., concurred.

of business. Verdict directed by court for defendant.

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

Montgomery, J. This is an action in case, commenced in

justice's court. The declaration, in substance, alleges that plain-

tiff is a large shipper of celery by express from Kalamazoo

to places throughout the United States, upon lines of the de-

115.

BULLARD V. AMERICAN EXPRESS C O.,

fendant, a common carrier; that the defendant, to collect celery

and other articles for shipment in the city of Kalamazoo, and

107 Mich. 695; 65 N. W. R. 551 ; 61 Am. St. R. 358.

1895.

to deliver packages received by it, maintains and employs a large

number of men, horses and wagons; that since December 1,

1893, plaintiff's place of business has been at No. 506 Douglas

Avenue, in said city; that during the celery season plaintiff

makes large daily shipments over defendant's lines, and has con-

signed to him packages of money in payment of celery shipped

C. O. D., and other articles, of all of which defendant had

notice; that plaintiff repeatedly requested defendant to call

at his place of business for his shipments, and to deliver pack-

ages to him, which defendant refused to do; that defendant

collects for shipment from and delivers to a large number of

shippers of celery and other articles, under substantially the

same circumstances, conditions, and situation as the plaintiff,

and for shippers at a greater distance from his place of business

than plaintiff's place, and for shippers in the same locality as the

plaintiff, and has unlawfully discriminated against the plaintiff

467

Case, again t an expre s company for damages caused by the
refusal of defendant to collect and deliver packages at his place
of business. Verdict directed by court for defendant.
MONTGOMERY, J. This is an action in case, commenced i n
j ustice 's court. The declaration, in substance, alleges that p lain
tiff is a large shipper of celery by express from Kalamazoo
to p laces throughout the United States, upon lines of the de
fendant, a common carrier ; that the defendant, to collect celery
and other articles for shipment in the city o f Kalamazoo, and
to deliver packages received by it, maintains and employs a large
number of men, horses and wagons ; that since December 1,
1893, plaintiff 's p lace of busine s has been at No. 506 Douglas
A venue, in said' city ; that during the celery season plaintiff
makes large daily shipments over defendant 's l ines, and has con
signed to him packages of money in payment of celery shipped
C. 0. D . , and other articles, of all of which defendant had
notice ; that plaintiff repeatedly requested defendant to call
at his place of business for h is shipments, and to deliver p ack
ages to him, which defendant refused to do ; that defendant
collects for shipment from and delivers to a large number of
shippers of celery and other articles, under substantially the
same circumstances, conditions, and situation as the plaintiff,
and for shippers at a greater distance from his place of b usiness
than plaintiff 's place, and for shippers in the same locality as the
plaintiff, and has unlawfully discriminated against the p laintiff
467
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by such refusal ; that plaintiff has been damaged by being com-

pelled to convey his celery to defendant's office for shipment, and

procure his packages from its office. The plaintiff had judgment

in the justice's court. In the circuit court the court directed

a verdict for the defendant.

The evidence on the trial showed that the defendant's agents,

acting in unison with the agents of other express companies,

had established limits in the city, beyond which they did not go

to receive goods for shipment or to deliver packages. In some

instances these limits extended a greater distance from the de-

fendant's office than plaintiff's place of business. It was also

in evidence that plaintiff knew of these limits before moving

into his present place of business, and before transacting the

business with defendant in which the inconvenience arose which,

it is alleged, caused damage to plaintiff.

At the common law, a carrier of goods was not bound to ac-

cept delivery at any place other than his place of business, or

the line of travel, in the absence of a custom of receiving goods

at other places : Hutchinson on Carriers, sees. 82, 87 ; Blanchard
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V. Isaacs, 3 Barb. 388. But it is insisted that the defendant in

this case, having practiced the custom of receiving goods for

shipment at other points in the city than its office, was bound

to furnish equal facilities to all shippers who occupy a similar

position. We are not impressed with the force of this reason-

ing, as applied to the facts in this case. We are cited to no

case in which it has been held that a carrier is bound to go be-

yond its line to receive goods, and, while it would not be com-

petent for a common carrier to discriminate against shippers

within its fixed limits, it is not perceived why, if the company

is entitled to limit its receipt of goods to its own office or place

of business, it may not enlarge these limits at its discretion,

without being bound to go beyond them.

The duty to deliver to the consignee is somewhat broader.

Carriers on land, receiving packages, were, at the common law,

generally bound to deliver to the consignee, at his residence or

place of business. This rule has not been applied to carriers by

water, or railroad companies, which must, of necessity, be con-

fined to a fixed route. It has been said, however, that express

companies owe their origin to this very fact, and that the nature

of their business is to furnish a means of transportation and

delivery to the consignee: Wood's Browne on Carriers, sec.

230 ; Hutchinson on Carriers, sec. 379. The question of how far

this duty may be escaped by usage is not well settled. It has

been held, however, that when the business of an office is so

small that the company cannot or does not keep a messenger to
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by such refusal ; that plai ntiff has been damaged by being c m
pelled to convey his celery to defendant 's office for shipment, and
procure his packages from its office. The plaintiff had judgment
in the j ustice 's court. In the circuit court the court directed
a verdict for the defendant.
The evidence on the trial showed that the defendant 's agents,
acting in unison with the agents of other express companies,
had established limits in the city, beyond which they did not go
to receive goods for shipment or to deliver packages. In some
instances these limits extended a greater distance from the de
fendant 's office than plaintiff 's place of business. It was also
in evidence that plaintiff knew of these limits before moving
into his p resent place of business, and before transacting the
business with defendant in which the inconvenience arose which,
it is alleged, caused damage to plaintiff.
At the common law, a carrier of goods was not bound to ac
cept delivery at any place other than his place of business, or
the line o f travel, in the absence of a custom of receiving goods
at other places : Hutchinson on Carrier , secs. 82, 87 ; Blanchard
But it is insisted that the defendant i n
v . Isaac s , 3 Barb. 388.
this case, having p racticed the custom of receiving goods for
shipment at oth r points in the city than its office, was bound
to furnish equal facil iti s to all shipp rs who occupy a similar
position. We are not impressed with the force of this reason
ing, as applied to the facts in this case. We are cited to no
case in which it has been held that a carrier is bound to go be
yond its line to r ceive goods, and, while it would not be com
petent for a common carrier to discriminate against shippers
within its fixed limits, it is not perceived why, i f the company
is entitled to limit its receipt of goods to its own office or place
of business, it may not enlarge these limits at its d iscretion,
without being bound to o beyond them.
The duty to deliver to the consignee is somewhat broader.
C arriers on land, receiving p ackages, were, at the common law,
generally bound to deliver to the consignee, at his re idence or
place o f business. This rule has not been applied to carriers by
w a ter, or railroad companies, which must, of necessity, be con
fined to a fixed route. It has b een said, however, that express
companies owe their origin to this very fact, and that the nature
of their business is to furnish a means of transportation and
delivery to the consignee : Wood 's Browne on Carriers, sec.
230 ; Hutchinson on Carriers, sec. 379. The question of how far
this duty may be escaped by usage is not well settled. It has
been held, however, that when the business of an office is so
small that the company cannot or does not keep a messenger to
A �O

SWEET

SWEET V. BARNEY. §§ 115, 116

make personal delivery, it is not unreasonable to require the

consignee to call at the office: Hutchinson on Carriers, sec,

380. If this may be done, it would seem to follow that the

company may, so long as the public have notice of the custom,

fix limits beyond which its agents are not required to go for

delivery. If it cannot do this, it is difficult to say where would

be the limit. It is clear that a reasonable limit is not in all cases

the city limit. Conditions are often varied. If not the city

limit, can it be said that a certain number of miles from the

office, in either direction, would be a reasonable limit? We

think, where the company, in apparent good faith, has assumed

to fix limits, having regard to the public requirements, that,

with regard to persons who have dealt with it having knowledge

of this fact, it is not bound to deliver beyond these limits. We

do not determine what the rights of one not having knowledge

of these limits would be. This is not such a case. But in this

case we think the court committed no error in directing a ver-

dict for the defendant.

Judgment will be affirmed.
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Long, Grant, and Hooker, JJ., concurred.

McGrath, C. J., did not sit.

116. SWEET V. BARNEY,

23 N. r. 335. 1861.

Action against an express company as a common carrier for

the value of a package of money delivered to defendants, di-

rected to ''People's Bank, 173 Canal St., New York." The

plaintiffs, bankers in Dansville, sent the package, containing

$2,892 to their correspondent, the People's Bank, in New York

v.

BARNEY.

§ § 1 15, 11�

make personal delivery, it is not unreasonable to require the
consignee to call at the office : Hutchinson on Carriers, sec.
380. If this may be done, it would seem to follow that the
company may, so long as the public h ave notice of the custom,
fix limits beyond which its agents are not required to go for
delivery. I f it cannot do this, it is difficult to say where would
be the limit. I t is clear that a reasonable limit is not in all cases
the city limit. Conditions are often varied. If not the city
limit, can it be said that a certain number of miles from the
office, in either direction, would be a reasonable limit � We
think, where the company, i n apparent good faith, has assumed
to fix limits, having regard to the public requirements, that,
with r e gard to persons who have dealt with it having knowledge
of this fact, it is not bound to deliver beyond these limits. We
do not determine what the rights o f one not having knowledge
of these limits would be. This is not such a ca e. But in this
case we think the court committed no error in directing a ver
dict for the defendant.
Judgment will be affirmed.
LONG, G RANT, and HOOKER, JJ., concurred.
McGRATH, C . J., did not sit.

city. The express company delivered it at their office in that

city to one Messenger, an employee of the People's Bank, who

had within 18 days previous to the delivery of this package re-

ceived nine other packages in similar manner without objection

from the bank. This package was stolen by him. Defendants

had a verdict at the circuit, which was affirmed at the general

1 1 6.

SWEE T V. BARNEY,

term by the Supreme Court in the seventh district. Appeal to

Court of Appeals.

23 N. Y. 335.

1861.

James. J. That these defendants were common carriers can

hardly be doubted. Persons whose business it is to receive

packages of bullion, coin, bank notes, commercial paper and

such other articles of value as parties see fit to trust to their

care for the purpose of transporting the same from one place
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Action against an express company as a common carrier for
the value of a package of money delivered to defyndants, di
rected to " People 's Bank, 173 Canal St., New York. " The
plaintiffs, bankers in D ansville, sent the package, containing
$2 ,892 to their correspondent, the People 's Bank, in New York
city. The express company delivered it at their office in that
city to one Me senger, an employee of the People 's Bank, who
had within 18 days previous to the delivery of this p ackage re
ceived nine other p ackages in similar manner w ithout objection
from the bank. This package was stolen by him. Defendants
had a verdict at the circuit, which was a ffirmed at the general
term by the Supreme Court i n the seventh d istrict. Appeal to
Court of Appeals.
JAMES. J. That these defendants were common carriers can
hardly be doubted. Persons whose b usiness it is to receive
packages of bullion, coin, bank notes, commercial paper and
such other articles of value as parties see fit to trust to their
care for the purpose of transporting the same from one place
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to another for a compensation, are common carriers, and re-

sponsible as such for the safe delivery of property intrusted

to them. (Russell v. Livingston, 19 Barb. 346; Sherman v.

Wells, 28 Id. 403.) Such was the business of these defendants,

and such their responsibility.

The consignee is the presumptive owner of the thing con-

signed; and when the carrier is not advised that any different

relation exists, he is bound so to treat the consignee; but this

presumption may be rebutted; and if in an action for non-de-

livery by the consignor against the carrier, that presumption

be overcome, the action is properly brought in the consignor's

name. (Price v. Powell, 3 N. Y. 322.) But in this case, unless

a delivery of the money be established, the plaintiffs' right to

recover was made out.

There was no notice that the contents of the package in ques-

tion belonged to the consignors ; nor was there any fact proved,

calculated to weaken the presumption of ownership in the con-

signee. The defendants were, therefore, not only authorized

but fully justified in treating the consignment as the property
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of the bank. The defendants could not know that they were

employed to make a deposit in the "People's Bank" for the

benefit of the assignors; or that this package was entitled to or

demanded a special delivery. There was, in fact, nothing in the

transaction to advise them that this package was to be treated

differently from other packages actually belonging to the bank ;

and, therefore, any delivery good against the bank discharged

the carrier.

The principal question then is, was there a delivery good

against the bank? If there was, the plaintiffs must follow the

bank; they have no cause of action against these defendants.

It is conceded that the liability of a carrier begins with the re-

ceipt of the goods by him, and continues until the delivery of

the goods by him, subject to the general exceptions. And an

express carrier is bound to deliver the goods at their destined

place, to the consignee, or as the consignee may direct. In gen-

eral, the delivery must be to the owner or consignee himself,

or to his agent (11 Mete. 509), or they must be carried to his

residence, or they may be taken to his place of business, when

from the nature of the parcels that is the appropriate place for

their delivery. But there is no rule of law requiring a delivery

at the consignee's residence or place of business, when he is

willing to accept it at a different place, or directs a delivery at

another place. The consignee, or his authorized agent, may

receive goods addressed to him in the hands of a carrier at any

place, either before or after their arrival at their place of des-
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to another for a compensation, are common carriers, and re
sponsible as such for the safe delivery of p roperty intrusted
to them. ( Russell v . Livingston, 19 Barb. 346 ; Sherman v.
Wells, 28 Id. 403. ) Such was the business of these defendants,
and such their responsibility.
The consignee is the presumptive owner of the thing con
signed ; and when the carrier is not advised that any different
relation exists, he is bound so to treat the consignee ; but this
presumption may be rebutted ; and if in an action for non-de
liv ry by the con ignor against the carrier, that p resumption
be overcome, the action is properly brought i n the consignor 's
n ame. ( Price v. Powell, 3 N. Y. 322. ) But in this case, unl ess
a d l ivery of the money be establ ished, the plaintiffs ' right to
recover was made out.
There was no noti e that the contents of the package in ques
tion belonged to the consi gnor ; nor wa ther any fact p roved,
calcul ated to wea ken th pr , umption of ownership in the con, sign e. rrhe defendants were, therefor not only authorized
'
but fully j u tifi d in treating the consignment as the property
of the bank. The cl fondants could not know that th y were
employed to make a d posit in the ' ' P op le 's Bank ' ' for the
benefit of the assignors ; or that this package was entitled to or
demanded a special 1 liv ry. There was, in fact, nothing in the
transaction to advi. e them that this package was to be treated
differently from other packag s actually belonging to the bank ;
and, therefore, any delivery good against the bank discharged
the carrier.
The principal question then is, was there a delivery good
against the bank ? If there was, the plaintiffs must fol low the
bank ; they have no cause of action against these defendants.
It is conceded that the liability of a carrier begins with the re
ceipt of the goods by him, and continues until the delivery of
the goods by him, subject to the general exceptions. And an
express carrier is bound to d l iver the goods at their destined
place, to the consignee, or as the consignee may direct. In gen
eral, the deliv ry must be to the owner or consignee h imself,
or to his agent ( 1 1 Mete. 509 ) , or they must be carried to his
residence, or they may be taken to his place of business, when
from the nature of the parcels that is the appropriate p l ace for
their delivery. But there is no rule of law requiring a delivery
at the consignee 's re idence or place of business, when he is
willing to accept it at a different place, or di rects a delivery at
another p lace. The consignee, or his authorized agent, may
receive goods addressed to him in the hands of a carri r at any
p lace, either before or after their arrival at their p lace of des-

HASSE v. AMERICAN EXPRESS CO.

HASSE V. AMEEICAN EXPEESS CO. §§ 116, 117

tination, and such acceptance operates as a discharge of the

carrier from his liability. (Omitting a citation from Lewis v.

Western R. Corp., 11 Mete. 509.)

Had the consignee in this case received the package in ques-

tion at the defendants' office I think no one would doubt the de-

fendants were discharged. The case then turns upon Messen-

ger's agency. If an authorized agent in the premises, a delivery

to him was as effectual as a delivery to the principal. The

question of agency was a question of fact, and was settled by

the verdict of the jury.

We think the delivery at the office of the defendants to the

authorized agent of the consignee was proper, and operated

to discharge the defendants from their obligations as carriers.

This disposes of the case unless there was some error com-

mitted at Circuit in submitting the question of Messenger's au-

thority to the jury, or in the courts refusing to charge as re-

quested. I have been unable to discover any such error. The

evidence submitted was competent — it was of the most perfect

and satisfactory kind, and not only justified but required the
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verdict rendered. The judgment should be affirmed.

117. HASSE V. AMERICAN EXPRESS CO.,

94 Mich. 133; 53 N. W. Rep. 918; 34 Am. St. E. 32S. 1892.

Action against defendants as common carriers. Plaintiffs are

clothiers in Detroit. They sent three parcels of clothing marked

"C. O. D.," addressed, respectively, to McMillan, Wick and

Hart, Marquette. The first two were not at home, but returned

in about ten days, and went to the express office and notified

§ § 1 16, 1 17

tination, and such acceptance operates as a discharge of the
carrier from his liability. ( Omitting a citation from Lewis v.
Western R. Corp., 1 1 Metc. 509. )
Had the consignee in this case received the package i n ques
tion at the defendants ' office I think no one would doubt the de
fendants were discharged. The case then turns upon Messen
ger 's agency. I f an authorized ag nt in the premises, a delivery
to him was as effectual as a delivery to the principal. The
question of agency was a question of fact, and was settled by
the verdict o f the jury.
We think the delivery at the office of the defendants to the
authorized agent of the con ignee was prop r, and operated
to discharge the defendants from their obligations as carriers.
This disposes of the ca e unles ther was some error com
mitted at Circuit in submitting the que tion of l\'.Ie senger 's au
thority to the j ury, or in the courts refusing to charge as re
q uested. I have been unable to discover any such error. The
evidence submitted was competent-it wa of the most perfect
and satisfactory kind, and not only ju tified but required the
verdict rendered. The j udgment hould be affirmed.

the agent to hold the package another week and they would pay

for the goods and take the same. Hart was unknown to the

company, and failed to respond to a written notice sent through

the mail. On the day that Mc^Millan and Wick called, the ex-

117.

HASSE V. AMERIC AN E XPRE SS C O.,

press agent notified plaintiffs by mail of these facts, and that

the packages remained in the office unpaid. That night, and

94 Mich . 133 · 53 N. W. Rep. 91 j 34 Am. St. R. 328.

1892.

before the notices reached plaintiffs, the express office and the

three parcels were destroyed by fire. There was no fault on the

part of defendants. Verdict was directed for plaintiffs.

Grant, J. (After stating the facts.) The defendant's con-

tract as common carrier was to safely carry the goods to their

destination, to notify the consignees of their arrival, and to offer

delivery upon payment of the amounts. This duty it had fully

performed, and with such performance its liability as a common

47X

Action again t defendant as common oo.rriers. Plaintiffs are
clothiers i n Detroit. Th y ent three parcels of clothing marked
" C. 0. D., " addressed, respectively, to ifoMillan, Wick and
H art, l\farquette. The first two were not at home, but returned
in about ten day and went to the express office and notified
the agent to hold the package another week and they woul d pay
for the goods and take the same. Hart was unknown to the
company, and failed to respond to a written notice sent through
the mail. On the day that 1cl\Iillan and Wick called, the ex
press agent notified p l ai ntiffs by mail of these facts, and that
the packages remained i n the office unpaid. That night, and
before the notices reached plaintiffs, the express office and the
three parcels were destroyed by fire. There was no fault on the
part of defendants. Verdi ct was directed for p laintiffs.
GRANT, J. ( A fter stating the facts. ) The defendant 's con
tract as common carrier was to safely carry the goods to their
destination, to notify the consignees of their arrival, and to offer
delivery upon payment of the amounts. This duty it had fully
performed, and with such performance its l iability as a common
.1.71
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carrier terminated. Its further duty was to safely store and

care for the goods, hold them a reasonable time to enable the

consignees to pay, if they were not ready to pay immediately,

and then to notify the consignors. The liability meanwhile was

that of warehouseman : Hutchinson on Carriers, sec. 392 ; Weed

V. Barney, 45 N. Y. 344, 6 Am. R. 96 ; Zinn v. New Jersey Steam-

boat Co., 49 N. Y. 442, 10 Am. R. 402; Adams Express Co. v.

Darnell, 31 Ind. 20, 99 Am. D. 582 ; Marshall v. American Ex-

press Co., 7 Wis. 1, 73 Am. D. 381.

In Weed v. Barney, 45 N. Y. 344, 6 Am. R. 96, the goods were

sent C. O. D., arrived at their destination March 17th, the

consignees were promptly notified, and promised to take and

pay for them, and the goods remained in the storehouse .until

April 16th, when they were destroyed by an explosion without

the fault of the defendants. No notice had meanwhile been

given to the consignor. It was held that no notice was essential.

It is a matter of common knowledge that those sending goods

by express with instruction to collect their value before delivery

expect express companies to retain them in order to give the
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consignees an opportunity to pay for and take the goods. Con-

signors so sending goods understand that the goods must be

deposited in the storehouses of these companies. There is no

reason, under such circumstances, in holding these companies

to the strict liability of common carriers. We think that under

the agreed facts in this case the defendant is not liable.

Judgment reversed, and judgment entered here for the de-

fendant : with costs of both courts.

y^ 118. PACIFIC EXPRESS CO. V. SHEARER,

160 ni. 215; 43 N. E. R. 816; 52 Am. St. B. 324. 1896.

Action to recover from the express company $4,000 delivered

by it to an imposter. One Stubblefield had had business deal-

ings as a stockbuyer with Shearer & Co., and they had frequently

made him advances of money by draft, letter of credit or ex-

press. Stubblefield arrived at Chepota, Kansas, late one night

and retired at a hotel, without registering, and next morning left

Chepota. Another man got off the same train and went to

another hotel. Next day this last man claimed that his name was

carrier terminated. Its further duty was to safely store and
care for the goods, hold them a reasonabl e time to enable the
consignees to pay, if they were not ready to pay immediately,
and then to notify the consignors. The liability meanwhile wa
that of warehouseman : Hutchinson on Carrier , sec. 392 ; Weed
v. Barney, 45 N. Y. 344, 6 Am. R. 9 6 ; Zinn v. New Jersey Steam
boat C o., 49 N. Y. 442, 10 Am. R. 402 ; Adams Express Co. v.
Darne l l, 3 1 Ind. 20, 99 Am. D. 582 ; Marshall v. American E x
press Co., 7 Wis. 1, 73 Am. D. 381.
I n Weed v. Barney, 45 N. Y. 344, 6 Am. R. 96, the goods were
sent C. 0. D . , arriv�d at their destin· tion March 17th, the
consignees were promptly notified, and promised to take and
pay for them, and the goods remained in the storehouse .u ntil
April 16th, when they were destroyed by an explosion without
the fault of the defendants. No notice had meanwhile been
given to the �onsignor. It was held that no notice was essential.
It is a matter of common knowledge that those sending goods
by express with instruction to collect their value before delivery
expect express companies to retain them in order to give the
consignees an opportunity to pay for and take the goods. Con
signors so sending goods understand that the goods must be
deposited i n the storehouses of these companies. There is no
reason, under such circumstances, in holding these companies
to the strict liability of common carriers. We think that under
the agreed facts in this case the defendant is not liable.
Judgment reversed, and judgment entered here for the de
fendant ; with costs of both courts.

Stubblefield, went to the telegraph office and telegraphed Shearer

& Co. to express him $4,000. He received an answer by tele-

graph with a request for particulars, to which he telegraphed,

"Bought 240 corn fed Texas, top of 300, at $20 a head." He

472
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PACIFIC EXPRE SS C O. V. SH EARER,

160 ni. 215 j 43 N. E. R. 816 j 52 Am. St. R. 324. 1896.
Action to recover from the express company $4,000 delivered
by it to an imposter. One Stubblefield bad had business deal
i ngs as a stockbuyer w ith Shearer & Co., and they bad frequently
made h i m advances of money by draft, letter of credit or ex
p ress. Stubbl efield arrived at Cbepota, Kansas, late one night
and retired at a hotel, without registering, and next morning le.ft
Cbepota. A nother man got off the same train and went to
another hotel. Next day this last man cbimed that his name was
Stubblefield, went to the telegraph office and telegraphed Shearer
& Co. to express him $4,000. He received an answer by tele
graph with a request for parti culars, to which he telegraphed,
' ' Bought 240 corn fed Texas, top of 300, at $20 a head. ' ' He
47?.
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PACIFIC EXPRESS CO. v. SHEARER. § 118

also ordered stock ears on a side track for receiving cattle for

Stubblefield, and informed the landlord of his arrangements.

Later he called at the express office for the package. Asked to

identify himself, he stated his name, his initials, the amount of

the money, and exhibited the telegrams, and some accounts of

sales of stock between Stubblefield and Shearer & Co. He also

brought the landlord to testify to his identity, and to the fact

that he had stock cars on the side track awaiting his shipments.

The money was thereupon paid to him. The fraud was not dis-

covered until too late to prevent delivery of the package to the

imposter. Plaintiff recovered below.

Craig, C. J. (After stating some of the instructions and re-

fusals to instruct.) It is apparent from the record that the pack-

v.

SHEARER.

§ 118

also ordered stock cars on a side track for receiving cattle for
Stubblefield, and informed the l andlord of his arrangements.
Later he called at the express office for the package. Asked to
identify himself, he stated his name, his initials, the amount of
the money, and exhibited the telegrams, and some accounts of
sales of stock between Stubblefiel d and Shearer & Co. He also
brought the landlord to testify to his identity, and to the fact
that he had stock cars on the side track awaiting his shipments.
The money was thereupon paid to him. The fraud was not di�·
covered until too l ate to prevent delivery of the package to the
imposter. Plaintiff recovered below.

age was delivered to the person in response to whose telegraphic

order appellees sent the package, appellees at the time believing

such person to be J. C. Stubblefield ; and it is, no doubt, also true

that, at the time of delivery, the agent of appellant ascertained

that the person who demanded the package, and to whom it was

delivered, was the person in response to whose order appellees

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

sent the same, and that appellees treated the order for the money

as the order of J. C. Stubblefield; and it may also be true that

the agent used reasonable diligence to ascertain the identity of

the person who demanded the package before it was delivered.

Would these facts relieve the carrier of liability for delivering

the package to a person to whom it was not consigned?

In Hutchinson on Carriers, section 344, the rule with refer-

ence to delivery is stated as follows: "No circumstance of fraud,

imposition, or mistake wall excuse the common carrier from re-

sponsibility for a delivery to the wrong person. The law exacts

of him absolute certainty that the person to whom the delivery

is made is the party rightfully entitled to the goods, and puts

upon him the entire risk of mistakes in this respect, no matter

from what cause occasioned, however justifiable the delivery may

seem to have been, or however satisfactory the circumstances or

proof of identity may have been to his mind, and no excuse has

ever been allowed for a delivery to a person for whom the goods

were not directed or consigned."

In United States Exp. Co. v. Hutchins, 67 111. 348, 350, where

an action was brought against the express company for its fail-

ure to deliver a package of money left with it to be carried and

delivered, this court said in regard to the liability of the com-

pany: "They became insurers for its safe delivery. Being so,

nothing can excuse them from their obligation safely to carry

and deliver, but the act of God or the public enemy. This rule
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CRAIG, C . J. ( After stating some of the instructions and re
fusals to instruct . ) It is apparent from the record that the pack
age was delivered to the person in response to whose telegraphic
order appellees sent the package, appellees at the time believing
such person to be J. C. Stubblefield ; and it is, no doubt, also true
that, at the time of delivery, the agent of appellant ascertained
that the person who demanded the package, and to whom it was
delivered, was the person in response to whose order appellees
sent the same, and that appellees treated the order for the money
as the order of J. C . Stubblefiel d ; and it may also be true that
the agent used reasonabl e dil igence to ascertain the identity of
the person who demanded the package before it was delivered.
Woul d these facts relieve the carrier of liab il ity for delivering
the package to a p erson to whom it was not consigned ?
I n Hutchinson on Carriers, section 344, the rule with refer
ence to delivery is stated as follows : ' ' No circumstance of fraud,
imposition, or mistake will excuse the common carrier from re
sponsibility for a lelivery to the wrong p erson. The law exacts
of him absol ute certainty that the person to whom the delivery
is made is the party ri ghtfully entitled to the goods, and puts
upon him the entire risk of mistakes in this respect, no matter
from what cause occasioned, however j ustifiabl e the delivery may
seem to have been, or however satisfactory the circumstances or
proof of i dentity m ay have been to his mind, and no excuse has
ever been allowed for a delivery to a person for whom the goods
were not directed or consigned. ' '
In United States E xp. Co. v. Hutchins, 67 Ill. 348, 350, where
an action was brought against the express company for its fail
ure to deliv r a package of money left with it to be carried and
delivered, this court said in regard to the liability of the com
pany : ' ' They became insurers for its safe delivery. Being so,
nothing can excuse them from their obligation safely to carry
and deliver, but the act of God or the p ublic enemy. This rule
473
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of the common law, the rigid application of which has given so

much satisfaction and security to the commerce of nations, is

properly invoked in cases like this."

In Baldwin v. American Exp. Co., 23 111. 197, 74 Am. Dec.

190, where an action was brought against the company to recover

the value of a package of money which it, as common carrier,

undertook to carry from Chicago to Madison, Wisconsin, and

deliver to a certain named person, it was held to be the set-

tled doctrine of England and of this country that there must be

an actual delivery to the proper person, and in no other way can

the company discharge itself of responsibility as a common car-

rier, except by proving that it has performed such engagement,

or has been excused from the performance of it, or been pre-

vented by the act of God or the public enemy. After citing au-

thorities in support of this position, it is said : " It is necessary,

in order to give one security to property, this rigid rule should

obtain, and it has for years been enforced against common car-

riers. They are considered as insurers, and are under that re-

sponsibility. " In Gulliver v. Adams Exp. Co., 38 111. 503, the
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rule announced in the case last cited was sanctioned and ap-

proved.

In American etc. Exp. Co. v. Milk, 73 111. 224, an action was

brought against the company to recover for a package of money

delivered to the company in Du Page county, to be forwarded to

Kankakee. When the package arrived at its destination, the

agent of the company delivered it to a certain person on a forged

order of the consignee. It was held that it is the duty of an ex-

press company, upon receiving a package of money to be for-

warded, to safely carry and deliver it to the consignee, and the

only way it can relieve itself from responsibility as a common

carrier is by showing performance, or its prevention by the act

of God or the public enemy, and that it is not discharged by de-

livering the same to another on a forged order of the owner.

The same doctrine is announced in American etc. Exp. Co. v.

Wolf, 79 111. 430.

The decisions of this court are believed to be in harmony with

the law as declared in the text-books and as announced by a

large majority of the courts of last resort of the country. The

law requires at the hands of the carrier absolute certainty that

the person to whom the delivery is made is the real person to

whom the goods have been consigned, and the carrier cannot

escape liability on the ground that deception, imposition, or

fraud may have been resorted to by an impostor to obtain from

the agent of the carrier the goods intrusted to its care. The

business interests of the country, as well as the rights of a con-
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of the common l aw, the rigid application of which has given so
much satisfaction and security to the commerce of nations, is
properly invoked in cases l ike this. ' '
I n Baldwin v. American Exp. Co., 23 Ill. 197, 74 Am. Dec.
1 90, where an action was brought against the company to recover
the value of a package of money which it, as common carrier,
undertook to carry from Chicago to Madison, Wisconsin, and
deliver to a certain named person, it was held to be the set
tled doctrine of England and of this country that there must be
an actual delivery to the proper person, and in no other way can
the company discharge itsel f of responsibi lity as a common car
rier, except by proving that it has performed such engagement,
or has been excused from the performance of it, or been pre
vented by the act of G od or the public enemy. After citing au
thorities in support of this position, it is said : ' ' It is necessary,
i n order to give one security to property, this rigid rule should
obtain, and it has for years been enforced against common car
riers. They are considered as i nsurers, -and are under that re
sponsibility. ' ' In Gulliver v. Adams Exp. Co., 38 Ill. 503, the
rule announced in the case· last cited was sanctioned and ap
proved.
In American etc. Exp. Co. v. Milk, 73 Ill. 224, an action was
brought against the company to recover for a package of money
delivered to the company in Du Page county, to be forwarded to
Kankakee. When the package arrived at its destination, the
agent of the company delivered it to a certain person on a forged
order of the consignee. It was hel d that it is the duty of an ex
p ress company, upon receiving a package of money to be for
warded, to safely carry and deliver it to the consignee, and the
only way it can relieve itself from responsibility as a common
carrier is by showing performance, or its prevention by the act
of G od or the public en my, and that it is not discharged by de
l ivering the same to another on a forged order of the owner.
The same doctrine is announced in American etc. Exp. Co. v.
Wol f, 79 Ill. 430.
The decisions of this court are believed to be in harmony with
the law as declared in the text-books and as announced by a
large majority of the courts of last resort of the country. The
law requires at the hands of the carrier absol ute certainty that
the person to whom the delivery is made is the real person to
whom the goods have been consigned, and the carrier cannot
escape liability on the ground that deception, iD?position, or
fraud may have been re orted to by an impostor to obtain from
the agent of the carrier the goods intrusted to its care. The
business interests of the country, as well as the rights of a con-
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signer who pays a liberal price for the transmission of his prop-

erty, alike demand that the carrier should be held to a strict

accountability.

There are a number of cases in the books where a delivery of

goods has been made by the carrier to the wrong person under

circumstances not unlike the facts under which the money was

delivered here, where the carrier was held liable. In American

Exp. Co. V. Fletcher, 25 Ind. 493, a person pretending to be

J. 0. Riley called on the telegraph operator and agent of the

express company and sent a telegram to plaintiff requesting a

certain sum of money by express. In a short time, the same

agent received by express a package of money addressed to J. 0.

Riley. The person who had sent the telegram for the money

called on the agent and operator and demanded the package

of money, which was delivered over to him. Subsequently, it

turned out that the person who sent the telegram and to whom

the money was delivered was not J. 0. Riley, and the express

company was held liable for the money. In the decision of the

case, the court, among other things, said : ' ' The express under-
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taking of the appellant was to deliver the package to J. 0. Riley

in person. The utmost that the ansvv^er alleged was, that the

delivery was to another person who pretended to be Riley. He

identified himself merely as having so pretended on the day be-

fore, by transmitting a telegram in Riley's name. This was no

better evidence that his name was Riley than if he had so stated

to the express agent or any third person. That the package

had been sent in response to a telegram purporting to be from

J. 0. Riley simply proved that Riley had credit, or some arrange-

ment with the plaintiff to furnish him money, and that the pack-

age was sent to him — not that he was the person who sent the

dispatch or that anyone pretending to be him was to receive it. ' '

Southern Express Co. v. Van Meter, 17 Fla. 783, 35 Am. Rep.

107, is another case in point. There an instruction had been

given which was, substantially, that the express company, with-

out reference to the party who may have ordered the money

sent or who may have telegraphed for it, was bound to deliver to

the plaintiff if it was sent to him and he was the owner. On

behalf of the express company, it was insisted that the instruc-

tion did not announce a correct rule of law, but the court held

otherwise, and said : * ' This instruction, viewed in reference to

the testimony, is nothing more than that a forged telegram is no

excuse for the delivery to a party not the owner and to whom

it was the contract of the carrier to deliver it Notwith-

standing the forged telegram, this carrier, in making a personal

delivery, was bound by law to deliver to the person to whom
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signor who pays a l iberal price for the transmissiun of his prop
erty, alike ]emand that the carrier should be h ld to a strict
accountability.
There are a number of cases in the books where a delivery o f
goods has been made by the carrier t o the wrong person under
circumstances not u nlike th e facts under which the money was
del ivered here, where the carrier was held liable. In American
Exp. Co. v. Fletcher, 25 Ind. 493, a person pretending to be
J. 0. Riley called on the telegraph operator and agent of the
express company and sent a telegram to plaintiff requesting a
certain sum of money by express. In a short time, the same
agent received by express a package of money addressed to J. 0.
Riley. The person who had sent the telegram for the money
cal led on the agent and operator and demanded the package
of money, which was delivered over to him. Subsequently, it
turned out that the person who sent the telegram and to whom
the money was delivered was not J. 0. Riley, and the express
company was held liable for the money. In the decision of the
case, the court, among other things said : ' ' The express under
taking of the appellant was to deliver the package to J. 0. Riley
i n person. The utmo t that the answer alleged was, that the
delivery was to another person who pretended to be Riley. He
identifi d himself merely as having so pretended on the day be
fore, by transmitting a telegram in Riley 's name. This was no
better evidence that his name was Riley than if he had so stated
to the express agent or any third person. That the package
had been sent i n response to a telegram purporting to be from
J. 0. Riley simply proved that Riley had credit, or some arrange
ment with the plaintiff to furnish him money, and that the p ack
age was sent to him-not that he was the person who sent the
dispatch or that anyone pretending to be him was to receive it. ' '
Southern E xpress Co. v. Van Meter, 17 F la. 783, 35 Am. Rep.
107, is another case in point. There an instruction had been
given which was, substantially, that the express company, with
out reference to the party who may have ordered the money
sent or who may have telegraphed for it, was bound to deliver to
the plaintiff if it was sent to him and he was the owner. On
behalf of the express company, it was insisted that the instruc
tion did not announce a correct rul e of law, but the court held
otherwise, and said : ' ' This i nstruction, viewed i n reference to
the testimony, is nothing more than that a for ed telegram is no
excuse for the delivery to a party not the owner and to whom
it was the contract of the carrier to deliver it . . . . . Notwith
standing the forged telegram, this carrier, in making a personal
delivery, was bound by law to del iver to the person to whom
.1. 7 i;
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the package was addressed, he being its true owner. It is the

settled doctrine of England and this country that there must

be an actual delivery to the proper person, .... and in no

other way can the carrier discharge his responsibility, except

by proving he has performed such engagement or has been ex-

cused from performance, or been prevented by the act of God

or a public enemy": See, also, American Exp. Co. v. Stack, 29

Ind. 27.

Price v. Oswego etc. Ry. Co., 50 N. Y. 213, 10 Am. Rep. 475,

is an interesting case on the question. There the person who

ordered the goods in the name of a fictitious firm, S. H. Wilson

& Co., was the same person who received and receipted therefor

in the name of such fictitious firm. It seems that the referee

found ' ' that the delivery by the carrier w^as to the same person

who made the order for the goods," and he also found, as a con-

clusion of law, that the delivery to such person, without notice

of fraud, relieved the carrier of liability. But the court of ap-

peals reversed the judgment and held the carrier liable, and,

among other things, said : "It would hardly be claimed, in case
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there had been a firm doing business at Oswego under the name

of S. H. Wilson & Co., a swindler would make himself consignee

of goods, or acquire any right whatever thereto, which were in

fact consigned to such firm, simply by showing that he had

forged an order in the n^me of the firm directing such consign-

ment. If he would not thereby acquire any right to the goods,

delivery to him would not protect the carrier any more than if

made to any other person."

Duff V. Budd, 3 Brod. & B. 177, 7 Eng. Com. L. 399, is also

a case in point. There the person who received the goods was

the same who ordered them in a fictitious name, but it was held

the carrier had no authority to deliver them to such person, and

the owner was entitled to recover of the carrier.

Dunbar v. Boston etc. R. R. Co., 110 Mass. 26, 14 Am. Rep.

576, and Edmunds v. Merchants' etc. Co., 135 ]\Iass. 283, are re-

lied upon by the appellant to sustain the delivery of the package.

In the first case cited, one John P. Gorman called on Dunbar,

in Boston, and represented that he was John H. Young, of Prov-

idence, Rhode Island. He purchased on credit a quantity of

goods, and had them consigned to John H. Young, Providence,

Rhode Island. Upon the arrival of the goods in Providence,

Gorman, who had made the purchase in person, presented him-

self to the carrier, and, as the agent of Young, demanded the

goods. The goods having been delivered to him, Dunbar sued

the carrier for a misdelivery, but the court held that the action

would not lie. The decision, as we understand it, is predicated
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the package \Vas adc ·e. '>ed, h e being its true o vner. It is the
settled doctrine of England and this country that there must
be an actual del ivery to the proper person , . . . . and in no
other way can the carrier di charge his responsibil ity, except
by proving he has performed such engagement or has b en ex
cused from performance, or been prevented by the act of God
or a public enemy " : See, a lso, A merican E xp. Co. v. Stack, 29
Ind. 27.
Price v. 0 wego etc. Ry. Co., 50 N. Y. 213, 10 Am. Rep. 475,
is an i nteresting case on the question. There the person who
ordered the goods in the name of a :fictitious firm, S. H. Wilson
& Co., was the same person who received and receipted therefor
in the name of such fictitiou firm. It seems that the referee
found " that the d l ivery by the carrier was to the sanie person
who made the order for the goods, ' ' and he also found, as a con
cluc;ion of l aw, that the delivery to such person, without notice
of fraud, relieved the carrier of liabil ity. But the court of ap
peals reversed the judgment and held the carrier liable, and,
among other thing , said : ' ' It woul d hardly be claimed, in case
there had been a firm doing busine s at 0 wego under the name
of S. II. Wilson & Co., a swindler would make himself consignee
of goods, or acquire any right whatever ther to, which were i n
fact consigned to such firm simply b y showing that he had
forged an order in the name of the firm directing such consign
ment. If he woul d :c.ot thereby acquire any right to the goods,
delivery to him would not protect the carrier any more than if
made to any other person. ' '
Duff v. Budd, 3 Brod. & B . 177, 7 Eng. Com. L. 399, is also
a case in point. There the person who received the goods was
the same who ordered them in a fictitious name, but it was held
th� carrier had no authority to deliver them to such person, and
the owner was entitled to recover of the carrier.
Dunbar v. Boston etc. R. R. Co., 110 J\fass. 26, 14 Am. Rep.
576, and Edmunds v. Merchants ' etc. Co., 135 Mass. 283, are re
lied upon by the appellant to sustain the delivery of the package.
In the first case cited, one John F. Gorman cal led on Dunbar,
in Boston, and represented th�t he was John H . Young, of Prov
i dence, Rhode Island. He p urchased on credit a quantity of
goods, and had them consigned to John H. Youna, Providence ,
Rhode Island. Upon the arrival of the goods i n Providence:
G orman, who had made the purchase in person, pre ented him
sel f to the carrier, and as the agent of Young, demanded the
goods. The goods having been delivered to him, Dunbar sued
the carrier for a m isdelivery, but the court h ld that the action
would not l ie. TLe decision, as we understan l it, is predicated
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on the ground that the goods were consigned and delivered to

the person who actually, in person, made the purchase under an

assumed mime. In the other case it appeared that "a swindler,

claiming to be Edward Pape, of Dayton, Ohio, purchased goods

from plaintiff by personal negotiation. There was a man whose

true name was Edward Pape, in Dayton, Ohio — a reputable busi-

ness man, whom the plaintiff supposed the swindler to be. The

goods were delivered by plaintiff' to the defendant, to be carried

to Dayton and delivered to Edward Pape. The defendant de-

livered to the swindler." The court held that the carrier was

not liable. In the opinion the court said: "The sale was void-

al)le by the plaintiff, but the carrier, by whom they were for-

warded, had no duty to inquire into its validity. The person

who bought them, and who called himself Edward Pape, owned

the goods, and upon their arrival in Dayton had the right to de-

mand them of the carrier. In delivering them to him the car-

rier was guilty of no fault or negligence. It delivered them to

the person who bought and owned them, who went by the name

of Edward Pape, and thus answered the directions upon the

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

package, and who was the person to whom the plaintiff sent

them." There is a marked distinction between these cases and

the one under consideration, and they cannot control here.

Another case relied upon is Samuel v. Cheney, 135 Mass. 278,

46 Am. Rep. 467. That case, in its facts, is more like the one

under consideration than any that has been cited by appel-

lant, .and it seems to sustain the position of appellant. But

while we recognize the ability of the court in which the case

Avns decided, we do not regard the rule laid down as the correct

one, and we are not inclined to follow it.

Some other cases have been cited in the argument of counsel,

but it will not be necessary to refer to them here. The cases

bearing on the question are not entirely harmonious, but the rule

adopted in this state and in the courts of many other states, that

the carrier is an insurer for the safe delivery of the goods to

the person to whom they are consigned, is, as we think, the only

safe rule to be adopted. This rule gives protection to the con-

signor, who pays his money to the carrier to transport and de-

liver goods to the consignee, and at the same time imposes no

unreasonable respouF'ibility on the carrier. When money or

goods have been delivered to a carrier to be carried and de-

livered to a certain named person, when they reach their des-

tination it is the business of the agent of the carrier to deliver

to the real person to whom they are consigned, and, as said by

Hutchinson, no circumstance of fraud, imposition, or mistake

will excuse the common carrier from responsibility for a de-
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on the grou nd that the goods were consign d and delivered to
the p rson who actual ly, in p rson, made the purcha e under an
assumed nn.me. In the other case it appeared that ' ' a swindler�
claiming to be Edward Pape, of Dayton, Ohio, purchased goods
from plainti ff by personal negotiation. There was a man whose
true name was Edward Pape, in Dayton, Ohio-a reputable busi
n ess man, whom the p laintiff supposed the swindler to b . The
goods were delivered by plaintiff to the defendant, to be carried
to Dayton and del ivered to Edward Pape. The defendant de
.
livered to the swindler. ' ' The court held that the carrier was
not liable. In the opinion the court said : ' ' The sale was void
able by the p laintiff, but the carrier, by whom they were for
.
warded, had no duty to inquire into its val idity. The person
who bought them, and who cal led himsel f Edward Pape, own d
the goods, and upon their a rrival in Dayton had the right to de
mand them of the carrier. In delivering them to h i m the car
rier was guilty of no fault or neo· ligence. It del ivered them to
the p rson who bought and owned them, who went by the name
of Edwar Pape, and thus answered the directions upon the
pa ckage, and who was the person to whom the pl aintiff sent
th .m. ' ' There i s a marked distinction between these cases and
the one under consideration, and they cannot control here. .
Another ca e relied upon is Samuel v. Cheney, 135 Mass. 278,
46 Am. Rep. 467. That case, in its facts, is more like the one
u nder consideration than any that has been cited by appel
lant, and it seems to sustai n the position of appellant. But
·while we recognize the ability of the court in which the case
was decided, Vi'e do not regard the rule laid down as the correct
one, and we are not incl ined to fol low it.
Some other cases have been cited in the argument of counsel,
but it will not be necessary to refer to them here. The cases
bearing on the question are not entirely harmonious, but the rule
ad opted in this state and in the courts of many other states, that
the carri er is an insurer for the safe delivery of the goods to
the per on to whom they are consigned, is, as we think, the only
c-afe rule to be adopted. This rule gives p rotection to the con
siO'nor, who pays his money to the carrier to transport and de
liver gooc s to the consignee, and at the same time imposes no
unreasonabl respom·ibi1 ity on the carrier. When money or
goods have been delivered to a carrier to be carried and de
l ivered to a certain named person, when they reach their des
tination it is the business of the agent of the carrier to deliver
to the real person to whom they are consi gned, and, as said by
Hutchimmn, no circumstance of fraud, i mposition, or mistake
will excuse the common carrier from responsibility for a de-
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livery to the wrong person. Where the consignee is unknown to

the agent of the carrier, it is his duty to hold the goods until

the consignee furnishes ample proof that he is the person to

whom the goods were consigned. When Shearer & Co. received a

telegram from J. C. Stubblefield, and forwarded a package of

money directed to J. C. Stubblefield, they supposed and believed

the order came from the man with whom they had previously

had dealings and with whom they were personally acquainted,

and, when they delivered the package to the carrier, it was con-

signed to him. The fact that an impostor had sent a telegram

in the name of J. C. Stubblefield, and a reply to J. C. Stubble-

field was returned which was delivered to the impostor, did not

authorize the agent of the carrier to deliver the package directed

to J. C. Stubblefield to an impostor representing that he was

J. C. Stubblefield. Here the package of money was consigned

to J. C. Stubblefield, and the carrier was directed to deliver the

money to him and to him onl3^ This was not done. The money

was never delivered to J. C. Stubblefield, but the agent of the

carrier delivered it to an impostor, and for a failure to deliver
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the package to J. C. Stubblefield the carrier is liable.

The judgment of the appellate court will be affirmed.

)( 119. HAWKINS V. HOFFMAN,

6 Hill (N. Y.) 586, 41 Am. D. 767. 1844.

Case, against defendant as a common carrier for the loss of a

trunk containing samples of goods used by one Mason in his busi-

ness as traveling salesman for plaintiff. The trunk was lost

while Mason was traveling with it on defendant's steamboat.

Plaintiff nonsuited below.
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livery to the wrong person. Wbere the consignee is unknown to
the agent of the carrier, it is his duty to hold the goods until
the consignee furni hes ample proof that he is the person to
whom the goods were consigned. When Shearer & Co. received a
telegram from J. C . Stubblefield, and forwarded a package of
money directed to J. C. Stubblefield, they suppo ed and believed
the order came from the man with whom they had previously
had dealings and with whom they were personally acquainted,
and, when they delivered the package to the carrier, it was con
signed to him. The fact that an impostor had sent a telegram
in· the name of J. C. Stubblefield, and a reply to J. C. Stubble
field was returned which was delivered to the impostor, did not
authorize the agent of the carrier to deliver the package directed
to J. C. Stubblefield to an impostor representing that he was
J. C . Stubblefield. Here the p ackage of money was consigned
to J. C. Stubblefield, and the carrier was directed to deliver the
money to him and to him only. This was not done. The money
was never delivered to J. C . Stubblefield, but the agent of the
carrier delivered it to an im postor, and for a fa ilure to deliver
the package to J. C. Stubblefield the carrier is l iable.
The j udgment of the appellate court will be affirmed.

By Court, Bronson, J. Trover will lie where the goods have

been lost to the owner by the act of the carrier, though there

may have been no intentional wrong; as where the goods are

by mistake, or under a forged order, delivered to the vrrong

f.

119. HAWKINS V. H OFFMAN,

person : Youl v. Harbottle, Peak. Cas. 49 ; Devereux v. Barclay,

2 Barn. & Aid. 702 ; Stephenson v. Hart, 4 Bing. 476 ; Lubbock

V. Inglis, 1 Stark. 104. But it will not lie for the mere omission

of the carrier; as where the property has been stolen or lost

through his negligence, and so can not be delivered to the owner.

The remedy in such cases is assumpsit, or a special action on

the case: Anon., 2 Salk. 655; Ross v. Johnson, 5 Burr. 2825;

and see Dewell v. Moxon, 1 Taunt. 391; 2 Saund. 47, f; Mc-

Combie v. Davies, 6 East, 538. Mere non-feasance does not work
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1844.

Case, against d fondant as a common carrier for the l oss of a
trunk containing amples of goods used by one l\'Iason in his busi
ness as traveling salesman for plaintiff. The trunk was lost
while Mason was traveling with it on defendant 's steamboat.
Plaintiff nonsuited below.
By Court, BRONSON, J. Trover will l i e where the goods have
been lost to the owner by the act of the carrier, though there
may have been no intentional wrong ; as where the goods are
by mistake, or under a forged order, delivered to the wrong
person : Youl v. Harbottle, Peak. C as. 49 ; Devereux v. Barclay,
2 Barn. & Ald. 702 ; Stephenson v. Hart, 4 Bing. 476 ; Lubbock
v. Inglis, 1 Stark. 104. But it will not lie for the mere omission
of the carrier ; as where the property has been stolen or lost
through his negligence, and so can not be delivered to the owner.
The remedy in such cases is assurnpsit, o:r a special action on
the case : Anon., 2 Salk. 655 ; Ross v. Johnson, 5 Burr. 2825 ;
and see Dewell v. Moxon, 1 Taunt. 391 ; 2 Saund. 47, f ; Mc
<;ombie v. Davies, 6 East, 538. Mere non-feasance does not work
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a conversion of the property ; and although the owner may have

another action, he can not maintain trover. Here, the trunk

was lost, and the plaintiff can only recover, if at all, upon the

counts which charge the defendant as a carrier. A demand and

refusal would not alter the case, for as the trunk was either

stolen or lost, the defendant could not deliver it. Demand and

refusal are only evidence of a conversion where the defendant

was in such a condition that he might have delivered the prop-

erty if he would. If the defendant was a common carrier of the

lost trunk, it would then be important to inquire whether there

was a complete delivery of the property to ]\Iason at Poughkeep-

sie. If there was a full transfer from the custody of the boat-

men to the charge of the owner, the defendant's contract was

performed, and he was no longer answerable for the property as

a common carrier. But although the evidence tended pretty

strongly to show a complete delivery, I do not think it so con-

clusive as to warrant the judge in taking the question from the

jury, if the cause turned upon that point. He undoubtedly

went upon the ground that the defendant was not to be re-
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garded as a common carrier of the trunk; and that is the prin-

cipal question in the cause.

Although I do not find it stated in the case that Mason paid

anything to the boat-owner, either for freight or passage, yet

the whole argument, on both sides, went upon the ground that

he had paid the usual fare of a passenger, and nothing more:

that he neither paid, nor intended to pay anything for the

trunk; but designed to have the same pass as his baggage. It

was formerly held, that the owner of the boat or vehicle was

not answerable as a carrier for the luggage of the passenger,

unless a distinct price was paid for it. But it is now held that

the carrying of the baggage is included in the principal con-

tract in relation to the passenger ; and the carrier is answerable

for the loss of the property, although there was no separate

agreement concerning it. A contract to carry the ordinary

baggage of the passenger is implied from the usual course of

the business ; and the price paid for fare is considered as includ-

ing a compensation for carrying the freight. But this implied

undertaking has never been extended beyond ordinary baggage,

or such things as a traveler usually carries with him for his per-

sonal convenience in the journey. It neither includes money,

nor merchandise : Orange County Bank v. Brown, 9 Wend. 85,

24 Am. Dec. 129 ; Pardee v. Drew, 25 Id. 459.

It was suggested in the first case, that money to pay travel-

ing expenses might, perhaps, be included. But that may, I

think, be doubted. Men usually carry money to pay traveling
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a conversion of the property ; and although the owner m ay have
another action, he can not maintain trover. Here, the trunk
was lost, and the plaintiff can only recover, if at all, upon the
counts which charge the defendant as a carrier. A demand and
refusal would not alter the case, for as the trunk was either
stolen or lost, the defendant could not deliver it. Demand and
refusal are only evidence of a conversion where the defendant
was i n such a condition that he might have del ivered the prop
erty if he would. If the defendant was a common carrier of the
lost trunk, it would then be important to inquire whether there
was a complete delivery of the property to Mason at Poughkeep
sie. If there was a full transfer from the custody of the boat
men to the charge of the owner, the defendant 's contract was
performed, and he was no longer answerable for the property as
a common carrier. But although the evidence tended pretty
strongly to show a complete delivery, I do not think it so con
clusive as to warrant the judge in taking the question from the
jury, if the cause turned upon that point. H e undoubtedly
went upon the ground that th e defendant w a s not to be re
garded as a common carrier of the trunk ; and that is the prin
cipal question in the cause.
Although I do not fi nd it stated in the case that Mason paid
anything to the boat-owner, either for freight or passage, yet
the whole argument, on both sides, went upon the ground that
he had paid the u ual fare of a p assenger, and nothing more :
that he neither paid, nor intended to pay anything for the
trunk ; but designed to have the same pass as his baggage. It
was formerly held, that the owner of the boat or vehicle was
not answerable as a carrier for the luggage of the pas . enger,
unless a distinct price was paid for it. But it is now he] d that
the carrying of the bagO'age is includ d in the principal con
tract in relation to the passenger ; and the carrier is answerable
for the loss of the property, although there was no separate
agreement concerning it. A contra.ct to carry the ordinary
baggage of the p a senger is implied from the usual course of
the business ; and the price paid for fare is considered as includ
ing a compensation for carrying the freight. But this impl i ed
undertaking has never been extended beyond ordinary baggage,
or such th ings as a traveler usually carries with him for his per
sonal convenience i n the journey. It neither includes money,
nor merchandise : Orange County Bank v. Brown , 9 Wend. 85,
24 Am. D ec. 129 ; Pardee v. Drew, 25 Id. 459.
It was sugge ted in the fir t case, that money to pay travel 
ing expenses might, perhaps, be included. But that may, I
think, be doubted. Men usually carry money to pay traveling
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expenses about their persons, and not in their trunks or boxes;

and no contract can be implied beyond such things as are usu-

ally carried as baggage. It is going far enough to imply an

agreement to carry freight of any kind from a contract to carry

the passenger ; for the agreement which is implied is much more

onerous than the one which is expressed. The carrier is only

answerable for an injury to the passenger, where there has been

some Avant of care or skill; but he must answer for the loss of

the goods, though it happened without his fault. Still, an

agreement to carry ordinary baggage may well be implied from

the usual course of business; but the implication can not be

extended a single step beyond such things as the traveler usu-

ally has wdth him as a part of his luggage. It is undoubtedly

difficult to define with accuracy what shall be deemed baggage

wathin the rule of the carrier's liability. I do not intend to say

that the articles must be such as every man deems essential to

his comfort; for some men carry nothing, or very little with

them when they travel, while others consult their convenience

by carrying many things. Nor do I intend to say that the rule
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is confined to wearing apparel, brushes, razors, writing appa-

ratus, and the like, which most persons deem indispensable. If

one has books for his instruction or amusement by the way, or

carries his gun or fishing tackle, they would undoubtedly fall

within the term baggage, because they are usually carried as

such. This is, I think, a good test for determining what things

fall within the rule.

In this case the plaintiff sent out IMason as his "traveler" or

agent to seek purchasers for his goods, and the trunk in ques-

tion contained samples of the merchandise which he wished to

sell. The samples were not carried for the personal use, con-

venience, instruction, or amusement of the passenger in his jour-

ney; but for the purpose of enabling him to make bargains in

the way of trade. Although the samples were not themselves to

be sold, they were used for the sole purpose of carrying on

traffic as a merchant. They were not baggage within the com-

mon acceptation of the term; and as they were not shipped or

carried as freight, the judge was right in holding that the plain-

tiff could not recover.

New trial denied.

120. M'ENTEE V. NEW JERSEY STEAIMBOAT CO.,

45 N. Y. 34, 6 Am. R. 28. 1871.

Action for conversion of some bundles of lath and blinds

shipped by one Sayer to "McEntee," New York. Plaintiff de-
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expenses about thei r persons, and not in their trunks or boxes ;
and no contract can be implied beyond such things as are usu
ally ca.rried as baggage. It is going far enough to imply an
agreement to carry freight of any kind from a contract to carry
the pas enger ; for the a Teernent which is impl ied is much more
onerou than the one which i expres d. The carrier is only
an<;werable for an injury to the pa. enger, where there has been
ome want of care or skill ; but he must answer for the loss of
the good , though it happened ' ithout his fault. Still, an
a oT eernent to carry ordinary baggao-e may well be implied from
the u ual cour e of bu iness ; but the implication can not be
:xtended a single tep beyond such things as the traveler usu
ally has with him as a part of his luggage. It is undoubtedly
difficult to define with accuracy what shall be deemed baggage
within the rul e of the carrier 's l iabil ity. I do not intend to say
that th articles must be such as every man deems essential to
his comfort ; for some men carry nothing, or very l ittle with
them when they travel, while others consul t their convenience
by carrying many thing . Nor do I intend to say that the rule
is confined to wearing apparel, brushe , razors writing appa
ratus, and the like, which most per ons deem ] ndispen abl e. If ,
one has book for his in truction or amusement by the way, or
carries his g in or :fishing tackle they would undoubtedly fall
within the term baggage because they are usua lly carried a
such. rrhis i I think, a good test for determining what things
fal l with in the rule.
I n this ca e the pl ainti ff sent out 'lason as his " travel er " or
a Q,'e nt to
eek purchasers for hi good and the trunk in ques
tion contained :;;a mples of th merchandise which he wi. bed to
sel l. 'l1 he sampl es were not carried for the personal use, con
venience instruction or amusement of the pas enger in his jou r
rn y ; but for the purpo e of enabling him to make bargains i n
the way o f trade. Although the samples were not them elves to
be sol d, they were used for the sole purpose of carrying on
traffic as a merchant. They were not baggage within the com
mon acceptation of the term ; and as they were not shipped or
carried a freight, the judge was right in holding that the plain
tiff could not recover.
New trial denied.
120.

M 'ENTEE V. NEW JERSEY STEAMBOAT CO.,
45 N. Y. 34, 6 Am. R. 28.

1871.

Action for conYer ion of some bundles of lath and bl inds
shipped by one Sayer to " McEntee, " New York. Plaintiff de-
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manded the goods and was refused. Evidence as to the form

of the refusal was conflicting, but there was evidence introduced

to show readiness to deliver if plaintiff would properly identify

himself as the consignee, or as having authority to receive the

goods. Upon a ruling that carriers had no right to insist upon

such identification verdict was rendered for plaintiff.

v.

EW

J ERSEY STEAMBOAT CO.
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manded the aoods and was refused. Evidence as to the form
of the refusal was conflicting, but there was evidence introduced
to show read iness to deliver if plaintiff would properly identi fy
himself as the consignee, or as having authority to receive the
goods. Upon a ruling that carriers had no right to insist upon
such identification verdict was rendered for plaintiff.

Allen, J. The defendants were charged for the conversion of

the goods upon evidence of a demand and a refusal to deliver

them. If the demand was by the person entitled to receive them,

and the refusal to deliver was absolute and unqualified, the con-

version was sufficiently proved, for such refusal is ordinarily

conclusive evidence of a conversion; but, if the refusal was

qualified, the question was, whether the qualification was reason-

able; and if reasonable and made in good faith, it was no evi-

dence of a conversion. Alexander v. Southey, 5 B. and Aid. 247 ;

Holbrook v. Wight, 24 Wend. (N. Y.) 169, 35 Am. D. 607;

E£>gers V. Weir, 34 N. Y. 463; Mount v. Derick, 5 Hill, 455.

If, at the time of the demand, a reasonable excuse be made in

good faith for the non-delivery, the goods being evidently kept
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with a view to deliver them to the true owner, there is no con-

version.

This action is not upon the contract of the carriers, but for a

tortious conversion of the property ; but the rights and duties of

the defendants as carriers, are, nevertheless, involved.

The defendants were bailees of the property, under an obli-

gation to deliver it to the rightful owner. They would have been

liable had they delivered the goods to a wrong person. Common

carriers deliver property at their peril, and must take care that

it is delivered to the right person, for if the delivery be to the

wrong person, either by an innocent mistake or through fraud

of third persons, as upon a forged order, they will be responsible,

and the wrongful delivery will be treated as a conversion. Hawk-

ins V. Hoffman, 6 Hill (N. Y.) 586, 41 Am. D. 767; Powell v.

Myers, 26 Wend. 591 ; Devereux v. Barclay, 2 B. and Aid. 702 ;

Guillaume v. Hamburg and Am. Packet Co., 42 N. Y. 212, 1

Am. R. 512 ; Duff v. Budd, 3 Brod. and Bing. 177. The duties

of carriers may be varied by the differing circumstances of cases

as they arise; but it is their duty in all cases to be diligent in

their efforts to secure a delivery of the property to the person

entitled, and they will be protected in refu'^ing deli^^ry until

reasonable evidence is furnished them that the party claiming

is the party entitled, so long as they act in good faith and solely

with a view to a proper delivery. The circumstances of this

case, the very defective address of the parcels, and the omission

31 481

ALLEN, J. The defendants were charged for the conversion of
the goods upon evidence of a demand and a refusal to deliver
them. If the demand was by the person entitled to receive them,
and the refusal to deliver was absolute and unqualified, the con
version was sufficiently p roved, for such refusal is ordinarily
conclusive evidence o f a conversion ; but, i f the refusal was
qualified, the question was, whether the qualification was reason
able ; and if reasonable and made in good faith, it was no evi
dence of a conversion. Alexander v. Southey, 5 B. and Ald. 247 ;
Holbrook v. Wight, 24 Wend. ( N. Y . ) 169, 35 Am. D. 607 ;
Rogers v. Weir, 34 N. Y. 463 ; Mount v. Derick, 5 Hill, 455 .
I f, at the time of the demand, a reasonable excuse be made in
good faith for the non-del ivery, the goods being evidently kept
with a view to deliver them to the true owner, there is no con
version.
This action is not upon the contract of the carriers, but for a
tortious conv rsion of the property ; but the rights and duties of
the defendants as carriers, are, nevertheless, involved.
The def ndants were bailees of the property, under an obli
gation to del iver it to the rightful owner. They would have been
liable had th y delivered the goods to a wrong person. Common
carriers deliver property at their peril, and must take care that
it is delivered to the right person, for i f the delivery be to the
wrong person, either by an innocent mistake or through fraud
of third persons, as upon a forged order, they will be responsible,
and the wrongful delivery wil l be treated as a conversion. Hawk
ins v. Hoffman, 6 Hill ( N. Y. ) 586, 41 Am. D. 767 ; Powel l v.
Myers, 26 Wend. 591 ; Devereux v. Barclay, 2 B. and Ald. 702 :
Guillaume v. Hamburg and Am. Packet Co., 42 N. Y. 212, 1
A m . R. 512 ; Duff v. Budd, 3 Brod. and Bing. 177. The duties
of carriers may be varied by the differing circumstances of cases
as they arise ; but it is their duty in all cases to be diligent in
their efforts to secure a delivery of the property to the person
entitled, and they will be protected i n refusing del i�ry until
reasonable evidence is furnished them that the party claiming
is the p arty entitled, so long as they act in good faith and sol ely
with a view to a proper delivery. The circumstances of this
case, the very defective address of the parcels, and the omission
31
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of the plaintiff to produce any evidence of title to the property

or identifying him as the consignee, justified the defendants in

exercising caution in the delivery, and it should have been sub-

mitted to the jury whether the refusal was qualified, as alleged

by the defendants; and if so, whether the qualification was

reasonable, and was the true reason for not delivering the goods.

The judge also erred in his instructions to the jury as to the

duty of the defendants, as common .carriers, in the delivery of

goods. They may not properly, or without incurring liability to

the true owner, deliver goods to any person who calls for them,

other than the rightful owner. The judgment must be reversed

and a new trial granted, costs to abide event.

All the judges concurring, judgment reversed and new trial

ordered.

121. PENNSYLVANIA RAILROAD CO. V. STERN,

119 Pa. St. 24; 12 Atl. 756; 4 Am. St. R. 626. 1888.

Action for loss of consignment of bones improperly delivered

by the carrier. The court below ordered a verdict for plaintiffs.

TERMI ATION OF CARRIER '

RELATI O N.

of the plaintiff to produce any evidence of titl e to the prope ty
or identifying him as the consi gnee, justified the defendants in
exercising caution in the delivery, and it should have been sub
mitted to the jury whether the refusal was qualified, as alleged
by the defendants ; and if so, whether the qual ification was
reasonable, and was the true reason for not delivering the goods.
The j udge a lso erred in h is instructions to the j ury as to the
duty of the defendants, as common ,carriers, in the delivery of
goods. They may not p rop rly, or without i ncurring l iability to
the true owner, deliver goods to any person who calls for them,
other than the rightful owner. The judgment must be reversed
an d a new trial granted, costs to abide event.
All the j udges concurring, j udgment reversed and new trial
ordered.

Paxson, J. The only error assigned is to the charge of the
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court. It was in substance that the defendant company could

only deliver the merchandise upon the production of the bill of

121 .

PENNSYLVANI A RAILROAD C O. V. STERN,

lading, and that as there was nothing to excuse delivery without

a compliance with the terms, the jury should find for the plain-

tiffs.

We see no error in this. The plaintiffs shipped this carload

of dry bones from Bay City, Michigan, to Landenburg, Chester

County, Pennsylvania, consigned to themselves. At the same

119 Pa. St. 24)· 12 Ati. 756 j 4 Am. St. R. 626.

1888.

Action for lo of consianment of bones i mproperly delivered
by the carrier. The court below ordered a verdict for plaintiffs.

time they drew on Whann for the amount, at forty-five dfiys.

There was a bill of lading attached to the draft, showing that

Stern and Spiegel, the shippers, had consigned said car to

themselves. The letter of the latter to Whann, and the invoice,

both of which were shown to the agent of the defendant com-

pany at Landenburg, were notice that there was a draft and

bill of lading, and that Whann was required to protect the draft.

The agent delivered the car to Whann without the bill of lading,

and without an acceptance of the draft. This he had no right

to do. The title to the property remained in the consignors until

delivery in accordance with the conditions. Bills of lading are

symbols of property, and when properly indorsed operate as a

delivery of the property itself, investing the indorsers with a

constructive custody, which serves all the purposes of an actual

possession, and so continues until there is a valid and complete

482

PAXSON, J. The only error assigned is to the charge of the.
court. It was in substance that the defendant company could
on ly deliver the merchandise upon the production of the bill of
l ad ing, and that as there was nothing to excuse delivery without
a om pliance with the terms, the jury should :find for the plain
tiffs.
We see no error in this. The plaintiffs shipped this carload
of dry bones from Bay City, Michigan, to Landenburg, Chester
County, Pennsylvania, consigned to themselves. At the same
time they drew on Whann for the amount, at forty-five doys.
There was a bill of lading attached to the draft, showing that
Stern and Spiegel, the shippers, had consigned said car to
themselves. The letter of the latter to Whann, and the invoice,
both of which were shown to the agent of the defendant com
pany at Landenburg, were notice that there was a draft and
bill of lading, and that Whann was required to protect the draft.
The agent delivered the car to Whann without the bill of lading,
and without an acceptance of the draft. This he had no right
to do. The title to the property rem ained in the consignors until
delivery in accordance with the conditions. Bills of lading are
symbols of property, and when properly indorsed operate as a
delivery of the property itself, investing the indorsers with a
constructive custody, whi ch serves all the purposes of an actual
possession, and so continues until there is a valid and complete
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delivery of the property under and in pursuance of tlie bill of

lading, and to the persons entitled to receive the same : Hieskell

V. Farmers' and Merchants' National Bank, 89 Pa. St. 155,

33 Am. Rep. 745. There could be no delivery except in accord-

ance with the bill of lading : Dows v. Milwaukee Bank, 91 U. S.

618; Stollenwerck v. Thatcher, 115 Mass. 224. The invoice

standing alone furnishes no proof of title : Benjamin on Sales,

sec. 332 ; Dows v. Milwaukee Bank, supra.

It was urged, however, that there was a course of dealing

between the parties that would take the case out of the rule

above stated. The attention of the court below does not appear

to have been callefl to this matter upon the trial. No reference

to it is to be found in the charge, nor was any point submitted

which would call it forth. There was evidence that • the de-

fendant company had on more than one occasion delivered goods

from the same shippers to Whann prior to the acceptance of

the drafts. No harm came of this, because the drafts were

afterwards accepted and paid. But this course of dealing be-

tween the company and Whann was not brought home to the
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knowledge of the plaintiffs in a way that would justify the

jury in finding that they had acquiesced in such an arrange-

ment, and that they had consented to the delivery of this par-

ticular car-load without the production of the bill of lading and

acceptance of the draft. The company delivered in their own

Wrong and assumed the risk.

Nor can we say as matter of law that plaintiffs suffered no

loss by reason of the improper delivery. If the draft had been

accepted, it might have been paid, notwithstanding the failure

of Whann, or the plaintiffs might have sold it without recourse.

Judgment affirmed.

122. DYER V. GREAT NORTHERN RAILWAY CO.,

, 51 Minn. 345; 53 N. W. B. 714; 38 Am. St. B. 506. 1892.

Collins, J. Plaintiffs were the consignors, one Colwell, the

consignee, and defendant, the common carrier, of a piano shipped

from Minneapolis to Anoka over its line of railway. When the

instrument was delivered to defendant for carriage, its agent

gave the usual bill of lading to plaintiff, and this was imme-

diately transmitted by them to Colwell, the consignee. Soon

after its arrival at Anoka, and before Colwell had the oppor-

tunity to remove it from the depot, the piano was destroyed

by fire. Thereupon Colwell made a claim upon defendant for

483
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del ivery of the property under and in pursuance of the bill of
lading, and to the persons entitled to receive the same : Hieskell
v. Farmers ' and :Merchants ' Nat ional Bank, 89 Pa. St. 155,
33 Am. Rep. 7 45. There could be no delivery except in accord
ance with the bill of lading : Dows v. Milwaukee Bank, 9 1 U. S.
618 ; Stollenwerck v. Thatcher, 115 Mass. 224. The invoice
standing alone furnishes no proof of title : Benj amin on S ales,
sec. 332 ; Dows v. Milwaukee Bank, silpra.
It was urged, however, that there was a course of dealing
between the p arties that would take the case out of the rule
above stated. The attention of the court below does not appear
to have been called to this matter upon the trial. No reference
to it is to be found in the charge, nor was any point submitted
which would call it forth. There was evidence that · the de
fendant company had on more than one occasion delivered goods
from the same shippers to Whann prior to the acceptance of
the drafts. No harm came of this, because the drafts were
afterwards accepted and paid. But this course of dealing be
tween the company and Whann was not brought home to the
knowledge of the plaintiffs in a way that woul d j ustify the
jury in finding that they had acquiesced in such an arrange
ment, and that they had consented to the delivery of this p ar
ticular car-load without the production of the bill of lading and
acceptance of the draft. The company d elivered in their own
wrong and a sumed the risk.
Nor can we say as matter of law that plaintiffs suffered no
loss by rea on of the improper delivery. If the draft had been
accepted, it might have been paid, notwithstanding the failure
of Whann, or the plaintiffs might have sol d it without recourse.
Judgment affirmed.

122.

DYER V. GREAT NORTH ERN RAILWAY C O.,

51 Minn . 345 j 53 N. W. R. 714j 38 Am. St. R. 506. 1892.
COLLINS, J. Plaintiffs were the consignors, one Colwell, the
consignee, and defendant, the common carrier, of a p iano shipped
from Minneapolis to Anoka over its line of railway. When the
instrument was delivered to defendant for carriage, its agent
gave the usual bill of lading to plaintiff, and this was imme
diately transmitted by them to Colwel l, the consignee. Soon
after its arrival at Anoka, and before Colwell had the oppor
tunity to r move it from the depot, the piano was destroyed
by fire. T hereupon Colwell made a claim upon defendant for

483
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its value, producing the bill of lading and an invoice, from which

it appeared that he had purchased the piano from plaintiffs,

and had partly paid for the same. The fact was that the sale

to Colwell was conditional, a written contract having been made

that the title to the instrument should remain in plaintiffs until

Colwell paid for it in full, and a copy of this contract had been

duly filed in the office of the proper city clerk a few days before

the fire, in compliance with the provisions of the statute: Gen.

Stats. 1878, c. 39, sees. 15, etc. Defendant had no actual knowl-

edge of this, and had not been advised in any manner as to

plaintiff's claim upon the piano when, in settlement of Col-

well 's demand, it paid to him its full value.

It is thoroughly settled that if no other facts appear the con-

signee, and not the consignor, of property delivered to a com-

mon carrier must be considered its owner: Benjamin v. Levy,

39 Minn. 11, 38 N. W. R. 702. The legal presumption is that

upon the delivery of goods to a common carrier the title thereto

vests in the consignee, and this presumption the carrier has a

right to rely upon, in the absence of express notice from the con-
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signor to the contrary. The carrier, therefore, has the right to

settle with the consignee in case the property is lost, stolen, or

destroyed : Scammon v. Wells, Fargo & Co., 84 Cal. 311, 24 Pac.

R. 284; Pennsylvania Co. v. Holderman, 69 Ind. 18; 2 Am. &

Eng. Ency. of law, 810, 811, and cases cited in notes. Again,

upon the stipulated facts, Colwell had a special property in the

instrument, and as a special owner could recover its full value

from the defendant : Chamberlain v. West, 37 Minn. 54, 33 N.

W. R. 114. See, also, Jellett v. St. Paul etc. Ry. Co., 30 Minn. 265,

15 N. W. R. 237 ; Brown v. Shaw, 51 Minn, 266, 53 N. W. R. 633 ;

Marsden v. Cornell, 62 N. Y. 215 ; Boston etc. R. R. Co. v. War-

rior Mower Co., 76 Me. 260 ; White v. Webb, 15 Conn. 305. Coun-

sel for respondents do not take issue upon these propositions, but

insist that, on the filing of a copy of the conditional contract of

sale, as before stated, defendant carrier had notice that their

clients retained title to the property, and was bound by such

notice. The statutes (Gen. Stats. 1878, sees. 15, etc.) have no

application. They were enacted for the benefit and protection

of the parties therein mentioned, namely, creditors of the vendee,

subsequent purchasers, and mortgagees in good faith, and the

well-established rules of law fixing defendant's liability as a

common carrier were in no manner affected by the provisions

therein contained.

Order reversed.
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its value, producing the bill of lading and an invoice, from which
it appeared that he had purchased the piano from plaintiffs,
and had partly paid for the same. The fact was that the sale
to Col"�ell was conditional, a written contract having been made
that the title to the instrument should remain in plaintiffs until
Colwell paid for it in full, and a copy of this contract had been
duly filed i n the office of the proper city clerk a few days before
the fire, in compliance with the provisions of the statute : Gen.
Stats. 1878, c. 39, secs. 15, etc. Defendant had no actual knowl
edge of this, and had not been advised in any manner as to
plaintiff 's claim upon the piano when, in settlement of Col
well 's demand, it paid to him its full value.
It is thoroughly settled that if no other facts appear the con
signee, and not the consignor, of property delivered to a com
mon carrier must be considered its owner : Benjamin v. Levy,
39 Minn. 1 1, 38 N. W. R. 702. The legal presumption is that
upon the delivery of goods to a common carrier the title thereto
ve ts in the consignee, and this presumption the carrier has a
right to rely upon, in the absence of express notice from the con
signor to the contrary. The carrier, therefore, has the right to
settle with the consignee in case the property is lost, stolen, or
destroy d : Scammon v. Wells, Fargo & Co., 84 Cal. 3 1 1 , 24 Pac.
R. 284 ; Penn ylvania Co. v. Holderman, 69 Ind. 1 8 ; 2 Am. &
Eng. Ency. of law, 810, 811, and cases cited in notes. Again,
upon the stipulated facts, Colwell had a special property in the
instrument, and as a special owner could recover its full value
from the defendant : Chamberlain v. West, 37 Minn. 54, 33 N.
W. R. 114. See, also, Jellett v. St. Paul etc. Ry. Co., 30 Minn. 265,
1 5 N. W. R . 237 ; Brown v. Shaw, 51 Minn, 266, 53 N. W. R. 633 ;
Marsden v. Cornell, 62 N. Y. 215 ; Boston etc. R. R. Co. v. War
rior Mower Co., 76 Me. 260 ; White v. Webb, 15 Conn. 305. Counel for re pondents do not take issue upon the e propositions, but
insist that, on the filing of a copy of the con ditional contract of
sal e, as before stated, defendant carrier had notice that their
clients retained title to the property, and was bound by such
notice. The statutes ( Gen. Stats. 1878, secs. 15, etc. ) have no
app lication. They were enacted for the benefit and protection
of the parties therein mentioned, namely, creditors of the vendee,
subsequent purchasers, and mortgagees in good faith, and the
w ll-e tablished rules of law fixing defendant 's liabil ity as a
common carrier were in no manner affected by the p rovisions
therein contained.
Order reversed.
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CHAMPION V. BOSTWICK,

18 Wend. (N. Y.) 175, 31 Am. D. 376. 1837.

Case, by Bostwick and wife for injury to the latter from a

18 Wend. (N. Y.) 175, 31 Am. D. 376.

1837.

collision while she was in a stage coach. The injury was due to

the negligence of the driver. Verdict for defendant. New trial

denied, and defendants sued out a writ of error.

Walworth, Chancellor. The plaintiffs below have been per-

mitted to recover for an injury sustained by the wife in being

run over by the driver of a coach and horses, forming part of a

continuous line of stages between Utica and Rochester. The

Case, by Bostwick and wife for injury to the latter from a
collision while she was in a stage coach. The inj ury was due to
the negligence of the driver. Verdict for defendant. New trial
denied, and defendants sued out a writ of error.

injury took place on a part of the route between Utica and

Vernon; and was done by a coach and horses belonging to

Dodge, or which had been hired to him by the year, and by a

driver in his immediate employ. And the only question for the

consideration of this court is, whether the arrangement between

the owners of the different parts of the line between Utica and

Rochester was such as to render Champion and Ewers liable to

third persons for such an injury, as partners of Dodge in this

part of the line. From the nature of the arrangement between
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the different stage owners, it is very evident that, as between

themselves, Dodge alone ought to sustain the loss; and that if

the recovery had been against him solely, he would not have

been entitled to call upon the stage owners upon other parts of

the line for contribution; and in case this recovery against the

others is sustained, he would be bound to make good their loss

if he were not insolvent.

As between these different stage owners, Stevens, the driver,

was clearly the servant of Dodge only. Dodge, therefore, is

ultimately liable to them for any injury which they may sus-

tain by the carelessness of his servant while in his employ ; to the

same extent as if such injury had been occasioned by his own

carelessness while driving the coach and horses himself.

I think, however, that the arrangement made between the

stage owners, as to the division of the passage money received

upon any part of the line, was such as to render them all liable

to third persons, as copartners, for such an injury as this; or

for any injury to the passengers on any part of the route ; and

also rendered them liable for any contract made by either of

such owners which was directly connected with the receipt of

the passage money, or the increase of the profits on any part

of the entire route. By the agreement between them the passage

money received by either for the transportation of passengers
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WALWORTH, Chancellor. The p laintiffs below have been per
mitted to recover for an injury sustained by the wife in being
run over by the driver of a coach an<l horses, forming part of a
continuous l ine of stages between Utica and Rochester. The
injury took p l ace on a part of the route between Utica and
Vernon ; and was done by a coach and horses belonging to
Dodge, or which had been hired to him by the year, and by a
driver in his immediate employ. And the only question for the
consideration of this court is, whether the arrangement between
the owners of the different parts of the line between Utica and
Rochester was such as to render Champion and Ewers liable to
third persons for such an inj ury, as partners of Dodge in this
part of the l ine. From the nature of the arrangement between
the different stage owners, it is very evident that, as between
themselves, Dodge alone ought to sustain the loss ; and that i f
the recovery had been against h i m solely, h e would not have
been entitled to call upon the stage owners upon other parts of
the l ine for contribution ; and i n case this recovery against the
others is sustained, he would be bound to make good their loss
if he were not insolvent.
As between these different stage owners, Stevens, the driver,
was clearly the servant of Dodge only. Dodge; therefore, is
ultimately l i able to them for any injury which they may sus
tain by the carelessness of his servant while in his employ ; to the
same extent as if such i njury had been occasioned by his own
carelessness while driving the coach and horses himself.
I think, however, that the arrangement made between the
stage owners, as to the division of the passage money received
upon any part of the l ine, was such as to render them all l iabl e
t o third persons, as copartners, for such a n injury a s this ; or
for any injury to the passengers on any part of the route ; and
also rendered them liable for any contract made by either of
such owners which was d irectly connected with the receipt of
the passage money, or the increase of the profits on any part
of the entire route. By the agreement between them the passage
money received by either for the transportation of p assengers
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over any part of the line constituted a common fund, out of

which the tolls on the whole route were first to be paid, and

the residue was then to be divided among the owners of the

different parts of the line in proportion to the distances run by-

each, whether such passage money was received for the trans-

portation of passengers over one part of the line or another.

This division of the whole passage money, after paying out of

the same the expenses of the tolls, was a division of the profits

of a joint concern, so as to constitute a partnership between

themselves as to that fund; to entitle either of them to an ac-

count ; and to render them liable to third persons as partners as

to everji;liing in which the different owners of that fund had a

joint or common interest. If Dodge had received the passage

money for the transportation of a passenger over his part of

the route only, he would have received it for the benefit of the

whole concern, as they all had a common interest in the profits

of that part of the line. All, therefore, would have been liable

to such passenger, as partners in this part of the route, for any

damage he might sustain in consequence of a refusal of Dodge
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to transport him from Utica to Vernon ; or for any injury which

might happen to him by the carelessness of Dodge or his driver,

or by reason of any defect in the coach or harness or the team.

The case would be entirely different if each stage owner was to

receive and retain the passage money earned on his part of the

line, and to sustain all the expenses thereof; and was only to

act as agent of the others in receiving the passage money for

them for the transportation of passengers over their parts of the

line. In that case there would be no joint interest, and no

liability to third persons as partners.

The case of Wetmore and Cheesebrough v. Baker and Swan, 9

Johns. 307, does not decide that there was no partnership in

that case. As to a part of the transaction there was a partner-

ship, not between the five persons, but between the two firms

of W. & C, and B. & S., and Ostrom. Ostrom was to run one

part of the route, W. & C. another part, and B. & S. ran the

residue of the route. But the expense of extra carriages was to

be borne by all of the parties jointly. To this extent there was

a copartnership between the three owners of different parts of

the route; and all would clearly have been liable to third per-

sons for the line of extra carriages, if any had been necessary.

But there was a settlement and an account stated between the

three parties to this arrangement, one of the partners in each of

the firms of W. & C. and B. & S. being present and agreeing to

such liquidation of the accounts. In conformity with which

settlement the money then in Albany was to be paid to B. & S. ;
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over any part of the line constituted a common fund, out of
which the tolls on the whole route were first to be paid, and
the residue was then to be divided among the owner of the
different parts of the line in proportion to the distances run by
each, whether such passage money was received for the trans
portation of passen gers O"\ er one part of the line or another.
This division of the whole passage money, after p aying out of
the same the expenses of the tol l s, was a division of the p rofits
of a joi nt concern, so as to constitute a partnership between
themselves as to that fund ; to entitle either of them to an ac
count ; and to render them liable to third persons as partners as
to everything in which the different owners of that fund had a
joint or common interest. If Do d ge had received the passage
money for the transportation of a passenger over his part of
the route only, he would have received it for the benefit of the
whole concern, as they all had a common interest in the profits
of that part of the l ine. A l l , therefore, would h ave been liable
to such passenger, as p artners in this part of the route, for any
damage he might sustain i n consequence of a refusal of Dodge
to transport him from tica to Vernon ; or for any i njury which
might happen to him by the carelessness of Dodge or his driver,
or by reason of any defect in the coach or harness or the team.
The case would be entirely different if each stage owner was to
receive and retain the passage money earned on his part of the
line, and to su tain all the expenses thereof ; and was only to
act as agent of the others in receiving the passage mon y for
them for the transportation of p assengers over their parts of the
line. In that ca e there woul d be no j oint interest, and no
l iability to third persons as partners.
The case of Wetmore and Chee ebrough v. Baker and Swan, 9
Johns. 307, does not decid that there was no partnership in
that case. As to a part of the transaction there was a partner
ship, not between the five persons but between the two firms
of W. & C., and B. & S., and 0 trom. Ostrom was to run one
part of the route, W. & C. another part, and B. & S . ran the
resi due of the route. But the expense of extra carriages was to
be borne by all of the p arties jointly. To this extent there was
a copartnership between the three owners of different parts of
the route ; and all would c learly have been liabl e to third per
sons for the line of extra carriages, i f any had been necessary.
But there was a settlement and an account stated between the
three parties to this arrangement, one of the partners in each of
the firms of W. & C. and B. & S . being present and agreeing to
such l iquidation of the accounts. In con formity with which
settlement the money then in Albany was to be paid to B . & S. ;
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but it was afterwards received by the firm of W. & C, who

were sued by B. & S. for money had and received to their use.

The only question, therefore, was, whether the settlement and

adjustment of the joint concern by Cheesebrough, the partner

of Wetmore in their part of the route, was binding upon such

partner. In other words, whether the running of the stages on

the whole line was a joint concern between the five individuals

as copartners, or a joint concern between Ostrom and the two

firms of W. & C. and B. & S. And the court very correctly

decided that there was no partnership existing between the five

individuals which could interfere with a recovery in that suit.

It is not necessary to constitute a partnership that there

should be any property constituting the capital stock which

shall be jointly owned by the partners. But the capital may

consist in the mere use of property owned by the individual

partners separately. It is sufficient to cons'titute a partnership

if the parties agreed to have a joint interest in, and to share the

profits and losses arising from the use of property or skill,

either separately or combined. Here the capital which each
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contributed or agreed to contribute to the joint concern, was

the horses, carriages, harness, drivers, etc., which were neces-

sary to run his part of the route; and to be fed, repaired, and

paid at his own expense. The only debts or expenses for which

they were to be jointly liable as between themselves were the

tolls upon the whole line ; and the joint profits which they were

to divide, if any remained after paying the tolls, was the whole

passage money received upon the entire line. Although it may

be fairly inferred that each party supposed that the expenses

of running his part of the line, exclusive of the tolls, would be

equal to the distance run by him, it by no means follows that

any of them supposed that the actual passage money or profits

of the different parts of the line would be in the same propor-

tion; as it is a well-known fact that the number of passengers

who travel in public conveyances increase as you approach

large market towns, or other places of general resort. The only

object of the agreement to divide the passage money earned upon

the whole line among the different proprietors, must have been to

give to those who run that part of the line where there was the

least travel, a portion of the passage money on other parts of

the route, as a fair equivalent for their equal contribution of

labor and expense for the joint benefit of all. And as all the

owners of the line were thus interested in every part of the

route, and were liable to the passengers if they were unreason-

ably detained on the way, I am inclined to think that if the

driver of either had refused to carry on the passengers over his
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but it was afterwards received by the firm of W. & C., who
were sued by B. & S . for money had and received to their use.
The on ly question, therefore, was, whether the settlement and
adj ustment of the joint concern by Cheesebrough, the partner
of Wetmore in their part of the route, was binding upon such
partner. In other words, whether the running of the stages on
the whole l ine was a joint concern between the five individuals
as copartners, or a joint concern between Ostrom and the two
firms of W. & C . and B. & S. And the court very correctly
decided that there was no p artnership existing between the five
individuals which could interfere with a recovery in that suit.
It is not necessary to constitute a partnership that there
should be any property constituting the capital stock which
shal l be jointly owned by the partners. But the capital may
consist in the mere use of property owned by the individual
partners separately. It is sufficient to constitute a partnership
if the parties agreed to have a joint interest in, and to share the
profits and losses arising from the use of property or skill,
either separately or combined. Here the capital which each
contributed or agreed to contribute to the joint concern, was
the horses, carriages, harness, drivers, etc., which were neces
sary to run his part of the route ; and to be fed, repaired, and
paid at his own expense. The only debts or expenses for which
they were to be jointly liable as between themselves were the
tolls upon the whole l ine ; and the joint profits which they were
to divide, if any remained after paying the tolls, wa the whole
passage money received upon the entire l ine. A lthough it may
be fairly inferred that each party supposed that the expenses
of running his part of the line, exclusive of the tolls, would be
·
equal to the distance run by him, it by no means follows that
any of them supposed that the actual passage money or profits
of the different parts of the line woul d be in the same p ropor
tion ; as it is a well-known fact that the number of passengers
who travel in public conveyances increase as you approach
large market towns, or other places of general resort. The only
object of the agreement to divide the passage money earned upon
the whole line among the different proprietors, must have been to
give to th o e who run that part of the line where there was the
least travel, a portion of the passage money on other parts of
the route, as a fair equivalent for their equal contribution of
labor and expense for the joint benefit of all. And as all the
owners of the l ine were thus interested in every part of the
route, and were l iable to the passengers i f they were unreason
ably detained on the way, I am inclined to thjnk that if the
driver of either had refused to carry on the passengers over his
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part of the line, without any sufficient excuse, either of the

other parties who happened to be present might have employed

another driver, at the common expense, to proceed with the

team to the end of that route, although as between themselves

the owner of that part of the line would be bound to pay such

extra expense. And the same right would have existed if the

driver, by reason of intoxication or otherwise, was incapable of

discharging his duty with safety to the passengers. Although

the title to the coach and horses for the time being might not

be so far vested in the partners as to authorize any of them to

take them out of the possession of the general owner himself,

under similar circumstances, the passengers might unquestion-

ably be sent on by either of the others at his expense ; or at the

expense of all the owners of the line who were interested in

having it done, if he was unable to pay the expense.

There is a class of cases in which it has been held, that a

person who merely receives a compensation for his labor, in pro-

portion to the gross profits of the business in which he is em-

ployed, is not a partner with his employer even as to third per-
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sons. The distinction appears to be between the stipulation for

a compensation proportioned to the profits, and a stipulation

for an interest in such profits so as to entitle him to an account

as a partner : 1 Rose, 91 ; a distinction which Lord Eldon says

is so thin that he can not state it as settled upon due con-

sideration. But he says it is clearly settled as to third persons,

though he regrets it, "that if a man stipvilates that as the re-

ward of his labor he shall have, not a specific interest in the busi-

ness, but a given sum of money, even in proportion to the quan-

tum of profits, that will not make him a partner; but if he agrees

for a part of the profits as such, giving him a right to an ac-

count though having no property in the capital, he is as to third

persons a partner ; and no arrangement between the parties them-

selves can prevent it:" Ex parte Hamper, Stark's Law of Part.

137. Gary, however, defends the principle upon which this dis-

tinction is based. He insists that as the person who is to receive

a compensation for his labor in proportion to the profits of the

business, without having a specific lien upon such profits to the

exclusion of other credito:^s, it is for their interest that he

should be compensated in that way, instead of receiving a fixed

compensation whether the business produced profits or other-

wise; on the other hand, that if he stipulates for an interest in

the profits of the business which would entitle him to an ac-

count, and give him a specific lien or a preference in payment

over other creditors, and giving him the full benefit of the in-

creased profits of the business without any corresponding risk
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part of the line, without any sufficient excuse, either of the
other parties who happened to be present might have employed
another driver, at the common expense, to proceed with the
team to the end of that route, although as between themselves
the owner of that part of the line would be bound to pay such
extra expense. And the sam e right would have existed if the
driver, by reason of intoxication or otherwise, was incapable of
discharging his duty with safety to the passengers. Although
the title to the coach a nd horses for the time being might not
be so far ve ted in the partners as to authorize any of them to
take them out of the possession of the general owner himself,
under similar circumstances, the passengers might unquestion�
ably be sent on by either of the others at his expense ; or at the
expense of all the owners of the l ine who were i nterested in
having it done, if he was unable to pay the expense.
There is a class of cases in which it has been held, that a
person who merely receives a compensation for his labor, in p ro
port10n to the gross profits o f the business in which he is em
ployed, is not a partner with his employer even as to third per
sons. The distinction appears to be between the stipulation for
a compensation proportioned to the profits, and a stipulation
for an interest in such profits so as to entitle him to an account
as a partner : 1 Rose, 91 ; a distinction which Lord Eldon says
is so thin that he can not state it as settled upon due con
sideration. But he says it is clearly settled as to third persons,
though he regrets it, " that if a man stipulates that as the re
ward of his labor he shall have, not a specific interest in the busi
ness, but a given sum of money, even in proportion to the quan
tum of p rofits, that will not make him a partner ; but if he agrees
for a part of the profits as such, giving him a right to an ac
count though having no property in the capital , he is as to third
persons a partner ; and no arrangement between the parties them
selves can prevent it : ' ' Ex parte Hamper, Stark 's Law of Part.
137. Cary, however, defends the principle upon which this dis
tinction is based. He insists that as the person who is to receive
a compensation for his labor in proportion to the profits of the
bu iness, without having a specific lien upon such p rofits to the
exclusion of other credito1".'s, it is for their interest that he
should be compensated in that way, instead of receiving a fixed
compensation whether the business produced p rofits or other
wise ; on the other hand, that i f he stipul ates for an interest in
the profits of the busi ness which would entitle him to an ac
count, and give him a specific l ien or a preference i n p ayment
over other creditors, and giving him the ful l benefit of the in
creased profits of the business without any corresponding risk
A OO
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in case of loss, it would operate unjustly as to other creditors;

and therefore, that it is perfectly right in- principle, that he

should be holden to be liable to third parties as a partner in

the latter case but not in the first: Gary on Part. 11, note i. I

am inclined to think this distinction is a sound one as regards

the rights of third persons. But as between the parties them-

selves it is perfectly competent for them to agree that one

shall have his full share of the anticipated profits as a com-

pensation for his labor or skill, without running any risk of

absolute loss, except as to third persons, if instead of producing

profits the business should prove a losing concern. Many of

the cases cited by the counsel for the plaintiffs in error, were

those in which the question arose between the immediate par-

ties to the agreement which was supposed to make them part-

ners as between themselves; and they may therefore be recon-

ciled with other cases in which they were held to be liable as

partners to third persons upon the principles before stated.

That one partner is liable in tort for the acts of his copartner

in the prosecution of the copartnership business, as well as upon
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contracts for the benefit of the joint concern, appears to be well

settled. And the case of Waland v. Elkins, 1 Stark. 272,

Holt N. P. 227, is in point, to show that each is liable

in tort for the negligence of the servant employed and paid by

one of them exclusively, by which a third person is injured by

such servant while engaged in the business from which both

were to derive a profit. If one partner would be liable for the

negligence of his copartner in such a case, it seems to be a

necessary consequence that he should be liable for the same act

if done by the servant of such copartner. In relation to the

case of Barton v. Hanson, 2 Taunt. 49, in which it was held

that a party jointly interested in a stage coach which was

horsed by the proprietors separately on different parts of the

line, was not answerable for corn purchased by one of the pro-

prietors for the use of his own horses on his part of the line,

Chief Justice Gibbs says, when the case was cited by the counsel

for the defendant in Waland v. Elkins: ''I recollect the case

very well, but the decision there turned upon the inferior con-

tract, if I may so term it, between the parties. In that case there

was a particular contract between the parties, and it was known

in what situation they stood in respect to each other." In other

words, it was known in that case, as in this, that the different

proprietors were to run their several parts of the line with their

own teams and at their own expense ; and the plaintiff had fur-

nished one of the proprietors with grain for his horses, know-

ing that it was for his sole benefit ; and as it was furnished on
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in case of loss, it would operate unj ustly as to other creditors ;
and therefore, that it is perfectly right in-- principle, that he
should be holden to be liable to third parties as a partner in
the latter case but not i n the first : C ary on Part. 1 1, note i. I
am inclined to think this distinction i s a sound one as regards
the rights of third persons. But as between the parties them
selves it is perfectly competent for them to agree that one
shall have his full share of the anticipated p rofits as a com
pensation for his labor or skill, without running any risk of
absolute loss, except as to third persons, if instead of producing
profits the business should prove a losing concern. Many of
the cases cited by the counsel for the plaintiffs in error, were
those in which the question arose between the immediate par
ties to the agreement which was supposed to make them part
ners as between themselves ; and they may therefore be recon
ciled with other cases i n which they were held to be liable as
partners to third persons upon the principles before stated.
That one partner is liable in tort for the acts of his copartner
in the prosecution of the copartnership business, as well as upon
contracts for the benefit of the joint concern, appears to be we11
settled. And the case of W aland v. Elkins, 1 Stark. 272,
Holt N. P. 227, is in point, to show that each is liable
in tort for the negligence of the servant employed and paid by
one of them exclusively, by which a third person is injured by
such servant while engaged in the business from which both
were to derive a profit. If one partner would be liable for the
negligence of his copartner in such a case, it seems to be a
necessary consequence that he should be liable for the same act
if done by the servant of such copartner. In relation to the
case of Barton v. Hanson, 2 Taunt. 49, in which it was hel d
that a party jointly interested i n a stage coach which was
horsed by the p roprietors separately on different parts of the
l ine, was not answerable for corn purchased by one of the pro
prietors for the use of his own horses on his p art of the line,
Chief Justice Gibbs says, when the case was cited by the counsel
for the defendant in Wal and v. Elkins : ' ' I recoll ect the case
very well, but the decision there turned upon the inferior con
tract, i f I may so term it, between the p arties. In that case there
was a particular contract between the parties, and it was known
in what situation they stood i n respect to each other. ' ' In other
words, it was known in that case, as in this, that the d i fferent
proprietors were to run their several p arts of the line with their
o wn teams and at their own expense ; and the plaintiff had fur
nished one of the proprietors with grain for his horses, know
ing that it was for his sole benefit ; and as it was furnished on
A /'"\ /"\
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hi credit solely, the p laintiff had no j ust grounds for charging
the partnership therewith. It was in fact trustinO' the individual
with a part of the capital which he knew that individual had
agreed to contribute to the p artnership ; and which the other
partners are never liable for under such circumstances.
For theEe reasons, I think there was such a partnership be
tween the plaintiffs in error in relation to the business in which
Stevens the driver was engaged, at the time this injury was
done, as to render them all l iable to the def ndants in error for
the consequences of his negligence ; and that the judgment of
the supreme court should be affirmed.
On the question being put, Shall this judgment be reversed 1
all the members of th e court (twenty-four being present ) , with
but two dis enting voices, voted in the negative. Whereupon
the j udgment of the supreme court was affirmed.
Judgment affirmed.
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his credit solely, the plaintiff had no just grounds for charging

the partnership therewith. It was in fact trusting the individual

with a part of the capital which he knew that individual had

agreed to contribute to the partnership; and which the other

partners are never liable for under such circumstances.

For these reasons, I think there was such a partnership be-

tween the plaintiffs in error in relation to the business in which

Stevens the driver was engaged, at the time this injury was

done, as to render them all liable to the defendants in error for

the consequences of his negligence; and that the judgment of

the supreme court should be affirmed.

On the question being put, Shall this judgment be reversed?

all the members of the court (twenty-four being present), with

but two dissenting voices, voted in the negative. Whereupon

the judgment of the supreme court was affirmed.

Judgment affirmed.
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124. NASHUA LOCK CO. V. WORCESTER AND NASHUA

RAILROAD CO.,

48 N. H. 339, 2 Am. R. 242. 1869.
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Action to recover the value of ten cases of locks consigned to

New York, and delivered to defendants at Nashua. The goods

were safely carried by defendants and the intermediate carrier

to the terminal carrier, the Norwich Transportation Company,

and were shipped on one of their steamers for New York. The

steamer came in collision with a sailing vessel, caught fire and

was destroyed with its freight.

�
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NASHUA LOCK C O. V. WORCESTER AND NASHUA
RAILROAD C O. ,

Perley, C. J. According to the agreed ease, the three cor-

porations, the Worcester and Nashua railroad, the Norwich and

4 8 N. H . 339, 2 Arn. R. 242. 1869.

Worcester railroad, and the Norwich and New York Transporta-

tion company, were engaged as common carriers in the business

of transporting goods between Nashua and New York in a con-

tinuous line under an agreement by which they divided the price

paid for transportation through in proportions fixed by the

agreement. The agreement is not before us; but from the gen-

eral statement of it in the case it must be inferred that the

parties to it were mutually bound to transport goods on their

connected line according to the direction given by the owner,

when they were received for transportation in the usual course

of the business by any one of the parties. In this case it would

Action to recover the value of ten cases of locks consigned to
New York, and delivered to defendants at Nashua. The goods
were safely carried by defendants and the i ntermediate carrier
to the terminal carrier the Norwich Tran portation Company,
and were shipped on one of their steamers for New York. The
steamer came in col l ision with a sailing vessel, caught fire and
was destroyed with its freight.

have been a violation of the agreement among the parties to the

continuous line, if either the Norwich and Worcester railroad
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PERLEY, C . J. According to the agreed case, the three cor
porations, the Worce ter and Nashua rai lroad, the Norwich and
Worce. ter railroad and the Norwich and New York Transporta
tion company, were engaged a common carriers i n the business
of tran. porting goods between Nashua an d N w York in a con
tinuous line under an agreement by which they divided the price
paid for transportation through in proportions fixed by the
agreement. The agreement is not before us ; but from th gen
era l statement of it in the case it m ust be inferred that the
parties to it were mutually bound to transport goods on their
connected line according to the direction given by the owner,
when they were received for transportation in the usual cour e
of th e business by any one of the parties. In this case it would
have been a violation of the agreement among the parties to the
continuous line, if either the Norwich and Worcester railroad

NASHUA LOCK CO.

NASHUA LOCK CO. v. W. AND N. K. E, CO. § 124

or the transportation company had refused to receive and trans-

port the goods toward their destination in the usual course of

the business, as they were marked and directed when they w^ere

received by the defendants.

The contract between the plaintiffs and defendants must be im-

plied from the facts stated in the agreed case. There was no

special agreement, written or oral, that the goods should be

carried to New York, nor that the responsibility of the defend-

ants should end on delivery to the Norwich and Worcester rail-

road. The general question is, whether the defendants under-

took for the transportation of the goods through to New York, or

only agreed to carry and deliver, or tender, them to the Nor-

wich and Worcester railroad.

Had the defendants corporate authority to contract for the

transportation of the goods beyond their own line ? We have no

hesitation in holding that railroads may contract to carry goods

and passengers beyond their own lines. They could not answer

Ihe main objects of their incorporation without the exercise of

this power. They are laid out and established with reference
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to connections in business with other extended lines of trans-

portation, and the power to contract for transportation over

the connected lines is implied in the general grant of corporate

authority. On this point the authorities are nearly unanimous.

It has been held otherwise in Connecticut by the opinion of three

judges against two. Hood v. N. Y. & N. H. Railroad, 22 Conn.

1; Ehnore v. The Naugatuck Railroad, 23 Conn. 457, 63 Am.

D. 143; The Naugatuck Railroad v. The Button Company, 24

Id. 468. But in a later case (Converse v. The Norwich & N. Y.

Transportation Company, 33 Id. 166), the courts in that state

have shown some disposition to recede from the doctrine of

their earlier cases. No other authorities are cited by the defend-

ants to this point, and I have found no others that sustain their

view of this question. The authorities the other way are numer-

ous and decisive (Muschamp v. The Lancaster & Preston Rail-

way, 8 M. & W. 421 ; Weed v. The S. & S. Railroad, 19 Wend.

534; The F. & M. Bank v. The Ch. Transportation Co., 23 Vt.

186, 56 Am. D. 68 ; McCluer v. M. & L. Railroad, 13 Gray (Mass.)

124, 74 Am. D. 624; Noyes v. R. & B. Railroad, 27 Vt. 110; Wil-

cox v. Parmelee, 3 Sandf. 610 ; Perkins v. The P. S. & P. Rail-

road, 47 Me. 573, 74 Am. D. 507) ; and railroads may contract

for transportation beyond the limits of the states in w^hich they

are established (McCluer v. The M. & L. Railroad, 13 Gray

(Mass.) 124, 74 Am. D. 624; Burtis v. B. & S. L. Railroad, 24 N.

T. 269) ; and when a railroad makes a contract for transporta-
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or the transportation company had refused to receive and trans
port the goods toward their destination in the usual course of
the business, as they were marked and directed when they were
received by the defendants.
The contract between the p laintiffs and defendants must be im
plied from the facts stated in the agreed ca e. There was no
special agreement, written or oral, that the goods shoul d be
carried to New York nor that the responsibility of the defend
ants should end on delivery to the Norwich and Worcester rail
road. The general question is, whether the defendants under
took for the tran portation of the goods through to New York, or
only agreed to carry and deliver, or t nder, them to the Nor
wich and Worcester ra ilroad.
Had the defendants corporate authority to contract for the
transportation of the goods beyond their own line � We have no
hesitation in holding that railroad may contract to carry goods
and pa sengers beyond their own l ines. They could not answer
tbe- main objects of their incorporation without the exercise of
this power. They are laid out and established with reference
to connections i n business with other extended l ines of trans
portation, and the power to contract for transportation over
the connect d lines is implied in the general grant of corporate
authority. On this point the authoritie are nearly unanimous.
It has been held otherwise in Connecticut by the opinion of three
judges again t two. Hood v. N. Y. & N. H. Rai lroad, 22 Conn.
1 ; Elmore v. The Naugatuck Railroad, 23 Conn. 457, 63 Am.
D . 143 ; The Naugatuck R ailroad v. The Button Company, 24
Id. 468. But in a l ater case ( Converse v. The Norwich & N. Y.
Transportation Company, 33 Id. 1 66) , the courts i n that state
have shown some dispo ition to recede from the doctrine of
their earlier cases. No other authorities are cited by the defend
ants to this point, and I h ave found no other that sustain their
view of this question. The authorities the other way are numer
ous and deci ive C Muschamp v. The Lancaster & Preston Rail
way, 8 M. & W. 42 1 ; Weed v. The S. & S. Railroad, 19 Wend.
534 ; The F. & 1. Bank v. The Ch. Tran portation Co., 23 Vt.
1 86, 5 6 Am. D . 68 ; McCluer v. :M. & L. Railroad, 1 3 Gray ( Mass. )
1 24, 74 Am. D. 624 .oyes v. R . & B. Railroa d 27 Vt. 1 1 0 ; Wil 
cox v. Parmelee 3 Sandf. 610 ; Perkins v. The P . S . & P . Rail
road, 47 Me. 573, 74 Am. D. 507 ) ; and railroads may contract
for transportation beyond the limits �f the states in which they
are establ ished ( McCluer v. The M. & L. Rail road, 13 Gray
( Mass. ) 124, 74 Am. D. 624 ; Burti v. B. & S. L. Rail road, 24 N.
Y. 269 ) ; and when a railroad makes a contract for transporta·
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tion beyond its own line it will be presumed that it had authority

to do it. McCliier v. M. & L. Railroad, qua supra.

In the agreed ease it is said the goods were received to be for-

warded, etc., and from this phrase an argument is drawn that the

agreement of the defendant was to forward to the next party in

the line, and not to carry through to New York. But here was no

express agreement in any particular terms, and we are not called

on to interpret the language used in any contract. The nature of

the undertaking must be inferred from the facts stated in the

agreed case, and cannot be determined by the phrase used in

stating them. Even in a written contract, where the term for-

ivardcd is used, if the thing to be done belongs to the business

of a carrier, he will be charged as such. In Wilcox v. Parmelee,

3 Sandf. 610, the court say: "The criticism of the defendant

on the word forwarded used in the contract is not just. It ap-

plies to the whole distance, as well to those portions of the route

where other parties were owners of the vessels, as to that portion

where he employed his own means of transportation. He was

to forward the goods from New York to Fairport, not to Buf-
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falo, which he now says was the terminus of his own immediate

route. The words used by him can only mean that he was to

carry or transport the goods, and whether in his own vessels

or in those of others was perfectly immaterial to the plaintiff."

In Schroeder v. The Hudson River Railroad, 5 Duer, 55, the

defendants gave a receipt for goods "to be forivarded per Hud-

son river freight train to Chicago;" and under this receipt it

was held that the defendants were bound to carry the goods to

Chicago. So in the recent case of Buckland v. The Adams Ex-

press Co., 97 Mass. 124, 93 Am. D. 68, the defendants were

charged as common carriers, though they described themselves in

the contract under which they received the goods, as "express

forwarders. ' ' In the present case the undertaking of the defend-

ants must be implied from the facts stated in the agreed case, and

the particular language used in stating them is of no materiality.

Since the introduction of steam as the means of transportation

by land and water the general question raised in this case has

been much considered in different jurisdictions, and there is no

little confusion and contradiction of authority respecting the

rule which shall govern the rights and liabilities of the parties,

where goods are put in the course of transportation to distant

places through connected lines associated in the business of

common carriers. Where such lines are engaged in carrying

passengers and their luggage the several parties to the continuous

line incur, it would seem, the same liabilities for damage and

loss of the luggage as in cases where ^hey sarry goods only.
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tion beyond its own l ine it will be p resumed that it had authority
to do it. McC luer v. M. & L. Railroad, qua supra.
I n the agreed case it is said the goods were received to be for
warded, etc., and from this phrase an argument is drawn that the
agreement of the defendant was to forward to the next party i n
the line, and not to carry through to New York. But here was no
express agreement in any particular terms, and we are not called
on to interpret the l anguage used in any contract. The nature of
the undertaking must be inferred from the facts stated in the
agreed case, and cannot be determined by the phrase used in
stating them. Even in a written contract, where the term for
warded is used, if the thing to be done belongs to the business
of a carrier, he will be charged as such. In Wil cox v. Parmelee,
3 Sandf. 610, the court say : ' ' The criticism of the defendant
on the word forwarded used in the contract is not j ust. It ap
pl ies to the whole distance, as well to those portions of the route
where other parties were owners of the ve . els, as to that portion
wh re he employed his own means of transportation. He was
to forward the goods from New York to Fairport, not to Buf
falo, whi ch he now says was the term inus of his own immediate
route. The words used by him can only mean that he was to
carry or transport the goo ls, and whe th er i n his own vessels
o r in those of others was perfectly i mmateria l to the p lainti ff. ' '
I n Schroeder v. The Hudson River R ailroad, 5 D uer, 55, the
defendants gave a r ceipt for goods " to be forwarded per H ud
son river freight train to Chicago ; ' ' and under this receipt it
was held that the defendants were bound to carry the goods to
Chicago. So in the rec nt case of Buckland v. The Adams E x
p ress Co., 97 1ass. 124, 93 Am. D . 68, the defendants were
charged as common carriers, though they described themsel ves in
the contract under which they received the goods, as ' ' express
forwarders. ' ' In the present case the undertaking of the defend
ants must be impl ied from the facts tated in the agreed case, and
the particular l anguage used in stating them is of no materiality.
Si nce the i ntroduction of steam as the means of transportation
by land and water the general question ra ised in this case has
been much considered in different j urisdictions, and there is no
little confusion and contradiction of authority respecting the
rule which sha l l ·overn the rights and l i abil ities of the parties,
where goods are p t i n the course of transportation to distant
places through connected l ines associated in the business of
comm on carriers. Where such l ines are engaged i n carrying
passengers and their luggage the several parties to the continuous
line incur, it would seem, the same l iabil ities for damage and
loss of the luggag as iu cases where ihey �arry goods only.
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Darling v. The Boston & Worcester Railroad, 11 Allen, 295;

Quimby v. Vanderbilt, 17 N. Y. 312, 72 Am. D. 469 ; Weed v.

The Railroad, 19 Wend. 534 ; The 111. Central Railroad v. Cope-

land, 24 111. 332, 76 Am. D. 749 ; 111. Central Railroad v. John-

son, 34 Id. 389.

In England and in several of the United States it has been

held that when a railroad or other common carrier receives goods

marked or otherwise directed for a place beyond the carrier's

own line, this alone is prima facie evidence of a contract to carry

the goods to their final destination, though the freight money

for transportation through is not paid to the carrier that re-

ceives the goods, and though he is not shown to have any con-

nection in business with other parties beyond his own line,

Mushchamp v. The Lancaster and Preston Railway, 8 M. & W.

421; Watson v. The Ambergate, Nottingham and Boston Rail-

way, 3 L. & E. 497; Collins v. The Bristol and Exeter Rail-

way, 11 Exch. 790, 7 H. L. C. 194; Coxon v. The Great

Western Railway, 5 Hurl. & N. 274. These and several other

cases show that in England, after the fullest discussion in all

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:40 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

the courts, the rule is firmly established that a carrier who re-

ceives goods marked for a place beyond his own line is prima

facie bound to carry them as directed to their final destination,

and it is there held that the contract in such case is entire, and

with the first carrier alone; that until some connection in the

business, which ha's the general nature, if not the technical char-

acter, of a partnership, appears between him and the subsequent

carriers, no action can be maintained against them by the owner,

though the goods were lost or damaged on their part of the route.

I have not met with an American case in which the rule has

been pressed to the extent of holding that the owner cannot come

on any carrier by whose default the loss or damage actually hap-

pened. There are, however, numerous authorities in the United

States for the general rule of Muschamp v. The Railway, that

the receipt of goods marked for a place beyond the line of the

carrier who receives them implies a contract to carry them to

their final destination, though no connection in business is shown

with other carriers beyond, and though the price for transporta-

tion through is not paid in advance.

In Foy V. The Troy and Boston Railroad, 24 Barb. 382, the

doctrine of the case is stated in the head note to be, that "where

a railroad company receives for transportation property ad-

dressed to a person at a point beyond the terminus of the road,

he will be understood, in the absence of any proof to the con-

trary, to have agreed to deliver the property, in the same order

and condition in which it was received, to the consignee." The
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Darling v. The Boston & Worcester Railroad, 11 Allen, 295 ;
Quimby v. Vanderbilt, 17 N. Y. 3 12, 72 Am. D. 469 ; Weed v.
The Railroad, 19 Wend. 534 ; The Ill. Central Railroad v. Cope
land, 24 Ill. 332, 76 Am. D. 749 ; Ill. Central Railroad v. John
son� 34 Id. 389.
I n England and in several of the United States it has been
held that when a railroad or other common carrier receives goods
marked or otherwise directed for a place beyond the carrier 's
own line, this alone is prima facie evidence of a contract to carry
the goods to their final destination, though the freight money
for transportation through is not paid to the carrier that re
ceives the goods, and though he is not shown to have any con
nection in business with other parties beyond his own l ine.
Mushchamp v. The Lancaster and Preston Railway, 8 M. & W.
421 ; Watson v. The Ambergate, Nottingham and Boston Rail
way, 3 L. & E . 497 ; Collins v. The Bristol and E xeter Rail
way, 11 E xch. 790, 7 H . L. C. 194 ; Coxon v. The Great
Western Railway, 5 Hurl. & N. 274. These and several other
cases show that in England, after the fullest discussion in all
the courts, the rule is firmly established that a carrier who re
ceives goods marked for a place beyond his own line is prima
facie bnund to carry them as directed to their final destination,
and it is there held that the contract in such case is entire, and
with the first carrier alone ; that until some connection in the
business, which has the general nature, if not the technical char
acter, of a partnership, appears between him and the subsequent
carriers, no action can be maintained against them by the owner,
though the goods were lost or damaged on their part of the route.
I have not met with an American case in which the rule has
b een p ressed to the extent of holding that the owner cannot come
on any carrier by whose default the loss or damage actually hap
pened. There a re, however, numerous authorities in the United
States for the general rule of Muschamp v. The Railway, that
the receipt of goods marked for a place beyond the line of the
carrier who receives them implies a contract to carry them to
their final de tination, though no connection in business is shown
with other carriers beyond, and though the price for transporta
tion through is not paid in advance.
In Foy v. The Troy and Boston Railroad, 24 B arb. 382, the
doctrine of the case is stated in the head note to be, that ' ' where
a railroad company receives for transportation p roperty ad
dressed to a person at a point beyond the terminus o f the road,
he will b e understood, in the absence of any p roof to the con
trary, to have agreed to deliver the property, in the same order
and condition in which it was received, to the consignee. ' ' The
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court say: "It was no part of the plaintiff's business to inquire

how many different corporations made up the entire line of road

between Troy and Burlington, or, having ascertained this, to

determine at his peril which of said companies had been guilty

of the negligence which resulted in the injury to his wagon."

In Schroeder v. The Hudson River Railroad, 5 Duer, 55, the

agent of the defendants gave the following receipt at New York :

"Received of Schroeder six boxes — to be forwarded per Hudson

River Railroad freight train to Chicago, Illinois;" and it was

held that the defendants under this receipt were bound to trans-

port the goods to Chicago. No connection in business with other

carriers was relied on. In Kyle v. The Laurens Railroad, 10

Rich. (Law) 382, the rule of Muschamp v. The Railway was

approved. O'Niel, J., says: "The case of Muschamp v. The

Lancaster and Preston Junction Railway states, I think, the true

rule. ' ' The rule of Muschamp v. The Railway was approved and

adopted in the Central Railroad v. Copeland, 24 111. 332, 76 Am.

D. 749, in which it was held that ' ' a railroad corporation selling

tickets through over its own and other roads is liable for the
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safety of passengers and their baggage to the point of destina-

tion." The case was put on the same ground as when goods are

received marked for a place beyond the line of the carrier that

receives them. The court say: "We are inclined to yield to

the force of the reasoning of the English courts on principles of

public convenience, if no other, and to hold when a carrier re-

ceives goods to carry, marked for a particular place, he is bound

to carry and deliver at that place. By accepting the goods so

marked he impliedly agrees so to do, and he ought to be answer-

able for that loss. ' '

( The court also discussed The Central Railroad v. Johnson, 34

111. 389 ; Detroit and Milwaukee Railroad v. F. and M. Bank, 20

Wis. 122 ; Angle v. Mississippi and Missouri Railroad, 9 la. 487 ;

St. John V. Van Santvoord, 25 Wend. (N. Y.) 660; 6 Hill (N.

Y.) 157.)

The American authorities above cited sustain the doctrine of

Muschamp v. The Railway, that, when a carrier receives goods

marked for a place beyond his own line, he is, prima facie and in

absence of other evidence, bound by an implied contract to carry

the goods to the place for which they are marked, though he has

no connection in business beyond his own line, and though he does

not receive pay for transportation through.

There is another class of American cases which hold that the

mere receipt of goods marked for transportation beyond the

line of the party that receives them is not evidence of a contract

to carry beyond his own line, if he has no connection in business
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court say : " It was no part of the plaintiff 's business to inqu ire
how many different corporations made up the entire line of road
between Troy and Burlington, or, having ascertained this, to
determine at his peril which of said companies had been guilty
of the negligence which resulted i n the inj ury to his wagon. ' '
In Schroeder v. The Hudson River Railroad, 5 D uer, 55, the
agent of the defendants gave the following receipt at New York :
' ' Received of Schroeder six boxes-to be forwarded per Hudson
River Railroad freight train to Chicago, Illinois ; ' ' and it was
held that the defendants under this rec ipt were bound to trans
port the goods to Chicago. No connection in business with other
carriers was relied on. In Kyle v. The Laurens Railroad, 10
Rich. ( Law) 382, the rule of Muschamp v. The Railway was
approved. 0 'NIEL, J., says : ' ' The case of Muschamp v. The
Lancaster and Preston Junction Railway states, I think, the true
:rule. " The rule of Muschamp v. The Rail way was approved and
adopted in the Central Rail road v. Copel and, 24 Ill. 332, 76 Am.
'
D. 749, in which it was held that " a railroad corporation selling
tickets through over its own and other roads is liable for the
safety of passengers and their baggage to the point of destina
tion. ' ' The case was put on the same ground as when goods are
received marked for a place beyond the line of the carrier that
receives them. The court say : ' ' We are inclined to yield to
the force of the reasoning of the English courts on p rinciples of
publ ic convenience, i f no other, and to hol d when a carrier re
ceives goods to carry, marked for a parti cular place, he is bound
to carry and deliver at that place. By accepting the goods so
marked he impliedly agrees so to do, and he ought to be answer
able for that loss. ' '
( The court also discussed The Central Rail road v. Johnson, 34
Ill. 389 ; Detroit and Milwaukee Railroad v. F. and M. Bank, 20
Wis. 122 ; Angle v. Mississippi and Missouri Railroad, 9 Ia. 487 ;
St. John v. Van Santvoord, 25 Wend. ( N. Y. ) 660 ; 6 Hill ( N.
Y. ) 157. )
The American authorities above cited sustain the doctrine of
Muschamp v. The Railway, that, when a carrier receives goods
marked for a place beyond h is own line, he is, prima facie and in
absence of other evidence, bound by an implied contract to carry
the goods to the place for which they are marked, though he has
no connection i n business beyond his own line, and though he does
not receive pay for transportation through.
There is another class of American cases which hold that the
mere receipt of goods marked for transportation beyond the
line of the party that receives them is not evidence of a contract
to carry beyond his own line, i f he has no connection in business
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with carriers beyond ; but that, if several carriers associate in a

continuous line, carry goods for one price through, and divide

the freight money among them in an agreed ratio, though they

may not be technically partners, but only quasi partners, yet, as

to third persons who intrust goods to them for transportation,

they are jointly liable for a loss that happens in any part of

the continuous line, though the freight money is not paid to the

first carrier on delivery of the goods to him.

In Champion v. Bostwick, 11 Wend. (N. Y.) 571, 18 Id.

175, 31 Am. D. 376, several proprietors of different sections

in a connected line of stage coaches divided the receipts of the

whole route in proportion to the miles run by each; and it was

held that they were jointly liable as partners for an injury to a

third person, not a passenger, caused by the negligence of one

of them. It is to be observed, that in this case the receipts of

the way as well as the through travel were brought into the ac-

count; and on this a distinction has been taken between that

case and one where the receipts of the through travel only are

divided ; and for that reason it has been said that, in a case like
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the present, there is no partnership and no joint liability. But

as to parties who deal with the through line, it is of no con-

sequence how the other business is managed, or whether any

other business is done by the associated carriers. At most, the

distinction is merely technical and has no substance. Nor am I

acquainted with any legal principle to prevent one engaged in a

general business from having a partner in one distinct part of

it, like the through business in this case, without bringing all

his business of the same kind into the partnership account. I

take it to be no uncommon thing for a trader to have a partner

in his business done at one place, who has no concern in his busi-

ness of the same kind transacted at other places ; that attorneys

form partnerships limited to certain parts of their business, and

merchants, in the voyages, or in a single voyage, of one ship.

Hart V. The Rensselaer & Saratoga Railroad, 8 N. Y. 37,

59 Am. D. 447, is to the point that "where three separate rail-

road companies, owning distinct portions of a continuous

railroad route between two termini, run their cars over the

whole road, employing the same agents to sell passenger

tickets, and receive luggage to be carried over the entire

road, an action may be maintained against any one of

them for loss of luggage received at one terminus to be carried

over the whole road." Smith, J., delivering the opinion of the

court in McDonald v. The Western Railroad, 34 N. Y. 501, 502,

says : ' ' We may judicially take notice of the fact that the vast

business of inland transportation of goods is carried on mainly
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with carriers beyond ; but that, i f several carriers associate in a
continuous line, carry goods for one price through, and divide
the freight money among them i n an agreed ratio, though they
may not be technically partners, but only quasi partners, yet, as
to third persons who in.trust goods to them for transportation,
they are j ointly liable for a loss that happens in any part of
the continuous line, though the freight money is not paid to the
first carrier on delivery o f the goods to him.
In Champion v . Bostwick, 1 1 Wend. ( N. Y. ) 571, 18 Id.
175, 31 Am. D. 376, several p roprietors of different sections
in a connected line of stage coaches divided the receipts of the
whole route in p roportion to the m iles run by each ; and it was
held that th y were jointly liable as partners for an inj ury to a
third per on, not a passenger caused by the negli gence of one
of them. It is to be observed, that in this case the receipts of
the way as well as the through travel were brought into the ac
count ; and on this a distinction has been taken between that
case and one where the receipts of the through travel only are
divided ; and for that reason it has been said that, i n a case like
the present, there is no partnership and no joint liability. But
as to parties who deal with the throuah l ine, it i s of no con
sequence how the other business is managed, or whether any
other business i s done by the associated carriers. At most, the
d istinction is merely technical and has no substance. Nor am I
acquainted with any legal principle to p revent one engaged in a
general business from having a partner i n one distinct part o f
it, like the through business i n this case, without bringing all
his business of the same kind into the partnership account. I
take it to be no uncommon thing for a trader to have a partner
in his business done at one place, who has no concern i n his busi
ness of the same kind transacted at other pl aces ; that attorneys
form partnerships limited to certain parts of thei r business, and
merchants, in the voyages, or in a single voyage, of one ship.
Hart v. The Rensselaer & Saratoga Railroad, 8 N. Y. 37,
59 Am. D. 447, is to the point that " where three separate rai l
road companies, owning d istinct portions of a continuous
rai l road route between two termini, run their cars over the
whole road, employing the same agents to sel l passenger
tickets, and receive luggage to be carried over the entire
road, an action may be maintained against any one of
them for loss of luggage received at one terminus to be carried
over the whole road. ' ' SMITH, J., delivering the opinion of the
court in McDonald v. The Western Railroad, 34 N. Y. 501, 502,
says : ' ' We may judicially take notice of the fact that the vast
business of i n l a nd transportation of goods is carried on mainly
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upon routes formed by successive lines belonging to different

owners, each of whom carries the goods over his own line and

delivers them to the next. Many of these routes extend over

thousands of miles. Their proprietors unite and receive goods for

transportation upon the promise, express or implied, that they

shall be carried safely to the place of delivery. The owner has

lost sight of his goods when he delivers them to the first carrier,

and has no means of learning their whereabouts till he or the con-

signee is informed of their arrival at the place of destination."

In ^"ibert v. The Erie Railroad, 12 N. Y. 256, it was said,

that, "where a carrier is in the habit of receiving and forward-

ing goods directed to any particular place, an agreement on his

part to take them there has been presumed; but where these

operations are entirely disconnected, there is no partnership. In

Bradford v. The Railroad Company, 7 Rich. (L) 201, it was

held that "an advertisement of a through line and the course

of the business is evidence to charge all the roads engaged in

the continuous line of transportation as jointly liable for carriage

through the whole route." Redfield, C. J., in delivering the
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opinion of the court in The F. M. Bank v. The Transportation

Company, 23 Vt. 186, 56 Am. D. 68, speaking of Weed v. The

S. & S. Railroad, 19 "Wend. 534, says: "That case is readily

reconciled with the general rule that such carrier is only bound

to the end of his o•\^•n route, by the consideration that in this

case there was a kind of partnership coyinedion between the first

compr/jy and the other companies constituting the entire route,

and 'I\s.o that the first carrier took pay and gave a ticket through,

whi/n is most relied on by the court; and in such cases where

the first company gives a ticket and takes pay through, it may

be fairly considered equivalent to an undertaking to carry

throughout the entire route." In a note to this case by Red-

field, C. J., he says: "In that case (Weed v. The Railroad)

the court seem to put the case more upon the fact of taking

fare and giving a ticket through, which, in practice, is seldom or

never done, except where there is a quasi partnership throughout

the route." This would seem to be a strong authority that where

there is a connected line of carriers, and a quasi, though it may

not be technical and legal, parttnership, they are liable jointly

for carriage through the whole connected route.

(Omitting the discussion of Burtis v. Buffalo and State Line

Railroad, 24 X. Y. 269; Smith v. N. Y. C. Railroad,43 Barb. 225;

Cincinnati, H. & D. Railroad v. Spratt, 2 Duval 4.)

In 2 Redfield on Railways, 104, the learned author sums up the

result of the American cases on this particular point as follows:

"The American cases upon the subject, with rare exceptions,
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recognize the right of a railroad company to enter into special

contracts to carry goods beyond the liiie of their road; and where

different roads are united in one continuous route, such an un-

dertaking, when goods are received and booked for any part

of the line, is almost a matter of course." In the present case

the defendants were united in a continuous line to New York;

the goods were received marked, which must be equivalent to

hooked, for New York ; and the case would seem to fall clearly

within the rule laid down in Redfield as the result of the Ameri-

can authorities.

There is still another class of cases, in which it is held that the

fact of a carrier's receiving pay for transportation to a place

bej'ond his own line implies a contract to carry to that place. In

the case of Hyde v. The Trent & ]Mersey Navigation Company,

5 T. R. 389, decided in 1793, the marginal note is as follows:

"Common carriers from A to B charge and receive for cartage

to the consignee's house at B from a warehouse there, where

they usually unloaded, but which did not belong to them; they

must answer for the goods if destroyed in the w^arehouse by an
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accidental fire, although they allow all the profits of the cartage

to another person, and that circumstance were kno^vn to the con-

signee. " The four judges delivered their opinions seriatim,

and all agreed that the charge for cartage to the house of the

consignee ' ' put the case out of all doubt, ' ' and bound the carriers

who made the charge to carry the goods to their final destination.

In answer to the argument that the carriers acted as agents of

the owner in forwarding the goods beyond their own line, Mr.

Justice BuLLER said: "According to the defendants' own argu-

ment great inconvenience would result to the public from adopt-

ing the other rule. According to their argument there must be

two contracts, where goods are sent by coach or wagon. But I

think the same argument tends to establish the necessity of

three; one with the carrier, another with the innkeeper, and a

third with the porter. But in fact there is but one contract;

there is nothing like any contract or communication between any

other person than the owner of the goods and the carrier. But

I rely on the charge which the defendants compelled the plaintiff

to pay before they would engage to deliver the goods. The dif-

ferent proprietors may divide the profits among themselves in

any way they choose, but they cannot exonerate themselves from

their liability to the owner of the goods." This case, coming

before the agitation of these questions on the introduction of

steam as a motive power, and decided on the general principle

applicable to the liability of carriers at common law, is certainly

of very great weight. It decides that when a carrier receives
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recognize the right of a railroad company to enter i nto special
contracts to arr.} goods beyond the line of their road ; and w he r e
dijf erent roads a re 'United in o n e con tiniwus rou te, such an un
dertakin , when g ods are receiYed and book d for any part
of the lin , i almo t a matter of cour e . ' ' In he pre ent ca e
the defendant were united in a continuous line to ew York ;
the goods were received marked, which must be equivalent to
booked, for New York ; and the ca e would seem to fall clearly
within the rule laid down i n Redfield as the re ult of the Ameri
can authorities.
There is still another class of cases, in which it is held that the
fact of a carrier 's receiving pay for tr an portation to a place
beyond his own l ine implies a contract to carry to that place. In
the case of Hyde v. The Trent & 1ersey Navigation Company,
5 T. R. 389, decided in 1 793, the marginal note is as follows :
" Common carriers from A to B charge and receive for cartage
to the con ignee 's house at B from a warehouse there, where
they usually unloaded, but which did not belong to them ; they
must answer for the goods if destro ed in the warehouse by a n
accidental fi r , although t h y allow a l l the profits o f the cartage
to another person, and that circumstance were known to the con
signee. ' ' The four judges del i ered their opinions seriat im,
and all agreed that the charge for cartage to the house of the
consignee ' ' put the ca e out of all doubt, ' ' and bound the carriers
who made the charge to carry the good to their final de tination.
I n answer to the argument that the carriers acted as agents of
the owner in forwardin a the goods be ond their own l ine, fr.
Justice BULLER said : " According to the defendants ' own argu
ment great i nconvenience would re ult to the public from adopt
ing the other rule. According to their argument there must be
two contracts, where goods are sent by coach or wagon. But I
think the same argument tends to establish the nece ity of
three ; one with the carrier, another with the innkeeper and a
third with the porter. But in fact there is but one contract ;
there is nothing like any contract or communication between any
other per on than the owner of the goods and the carrier. But
I rely on the charge which the defendants compelled the plaintiff
to pay before they would engage to deliver the goods. The dif
ferent propri etors may divide the profits among themselves i n
any way they choose but they cannot exonerate them elves from
their liability to the owner of the goods. ' ' This ca e coming
before the agitation of the e questions on the i ntroduction of
steam as a motive power, and decided on the general principle
applicable to the liability of carrier at common l aw is certainly
of very great weight. It decides that when a carrier receives
�
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goods to be transported beyond his own line, and takes pay for

carrying them to their final destination, he agrees to do what he

has been paid for doing; and it repudiates the fanciful theory

of an agency for the owner to forward the goods, and in his be-

half procure them to be carried by others.

In Weed v. The Saratoga & Schenectady Railroad, 19 "Wend.

534, the plaintiff's agent took passage at Saratoga in the Sara-

toga and Schenectady railroad for Albany, and paid his fare

to Albany. The route to Albany consisted of the defendants'

and the Mohawk and Hudson River railroad. When the agent

arrived at Albany his trunk, containing money of the plaintiff,

was missing, and this action was brought to recover for the loss.

One ground taken for the defendants was, that there was no

evidence the trunk was lost on their road. There was no evidence

of a contract to carry to Albany except such as was implied from

the fact that the two roads made a continuous line to Albany,

and the defendants took the trunk for carriage to Albany and

received the pay for carrying through. It was held that the

payment and receipt of fare through bound the defendants as
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carriers over the other road through the whole continuous route.

Wilcox V. Parmelee, 3 Sandf. 610, is an authority to the same

point, that receiving pay for transportation to a place beyond

the line of the carrier w^ho receives it implies a contract to carry

to that place. The court say: "Besides, there is a fixed sum

which covers the whole charge; and it would be absurd to sup-

pose that the defendant was to receive the whole sum for merely

forwarding, that is, placing the goods on the vessels of some other

party to be carried to their place of destination."

Van Santvoord v. St. John, 6 Hill, 157, cited for the defend-

ants, recognizes the doctrine of Weed v. The Railroad. In his

opinion for reversing the judgment of the supreme court the

chancellor says: "In the case of Weed v. The Railroad, the

two lines were connected together by an arrangement between

themselves, and the agent of the defendant took the pay in ad-

vance for the conveyance of the plaintiff and his baggage the

whole distance. Or, if no actual connection between the two lines

was proved, it at least appeared that the defendant permitted

its agent to hold it out as a carrier of passengers and their bag-

gage for the whole distance, by taking pay therefor." It thus

appears that in Van Santvoord v. St. John, as in Hyde v. The

Navigation Company, taking pay for carriage to a place beyond

the line of the party that takes it is regarded as decisive of an

undertaking to carry to that place. Quimby v. Vanderbilt, 17

N. Y. 315, 72 Am. D. 469, is to the same point, that receiving

pay for carriage through a continuous line imports a contract
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goods to be transported beyond his own line, and takes pay for
carrying them to the i r final destination, he ao-rees to do what he
has been paid for doing ; and it repudiates the fanciful theory
o f an agency for the owner to forward the goods. and in his be
half procure them to be carried by others.
In Weed v. The Saratoga & Schenectady Railroad, 19 Wend.
534, the plaintiff 's agent took passage at Saratoga i n the Sara
toga and Schenectady railroad for Albany, and paid his fare
to A lbany. The route to Albany consisted of the defendants '
and the Mohawk and Hudson River railroad. When the agent
arrived at Albany his trunk, containing money of the plaintiff,
was missing, and this action was brought to recover for the loss.
One ground taken for the defendants was, that there was no
evi dence the trunk was lost on their road. There was no evidence .
of a contract to carry to Albany except such as was implied from
the fact that the two roads made a continuous line to Albany,
and the defendants took the trunk for carriage to Albany and
received the pay for carrying through. It was held that the
payment and receipt of fare through bound the defendants as
carriers over the other road through the whole continuous route.
Wilcox v. Parmelee, 3 Sandf. 610, is an authority to the same
point, that receiving pay for transportation to a place beyond
the l ine of the carrier who receives it implies a contract to carry
to that place. The court say : ". Besides, there is a fixed sum
which covers the whole charge ; and it would be absurd to sup
pose that the defendant was to receive the whole sum for merely
forwarding, that is, placing the goods on the vessels of some other
p arty to be carried to their place of destination. ' '
Van Santvoord v . St. John, 6 Hill, 157, cited for the defend
ants, recognizes the doctrine of Weed v. The Railroad. In his
opinion for reversing the j udgment of the supreme court the
chancellor says : ' ' In the case of Weed v. The Railroad, the
two l ines were connected together by an arrangement between
themselves, and the agent of the defendant took the pay in ad
vance for the conveyance of the plaintiff and his baggage the
whole distance. Or, if no actua l connection between the two l ines
was proved, it at least appeared that the defendant permitted
its agent to hold it out as a carrier of passengers and their bag
gage for the whole distance, by taking pay th erefor. " It thus
appears that in Van Santvoord v. St. John, as in Hyde v. The
Navigation Company, taking pay for carriage to a place beyond
the line of the party that takes it is regarded as decisive of an
undertaking to carry to that pl ace. Quimby v. Vanderbilt, 17
N. Y. 3 1 5, 72 Am. D. 469, is to the same point, that receiving
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to carry through; and in Burtis v. The Buffalo & State Line

Railroad, 24 N. Y. 269, 278, Sutherland, J., says: "It would

appear to be settled by both the American and English cases

that when from usage in the particular business, or by receiving

pay to the place to which the goods are addressed, beyond the

railway company's road, or from any other circumstance, it is

to be presumed that the undertaking of the railway was to de-

liver at such place, they are responsible for the delivery of the

goods at such place, and are liable if the goods are lost after

leaving their road."

(Omitting discussion of Choteaux v. Leach, 18 Pa. St. 224;

Baltimore & Philadelphia Steamboat Co. v. Brown, 54 Pa, St.

77; Candee v. Pennsylvania Railroad, 21 Wis. 582, 94 Am. D.

566 ; Gary v. Cleveland and Toledo Railroad, 29 Barb. 36 ; Illinois

Central Railroad Company v. Copeland, 24 111. 332, 76 Am. D.

749; Wheeler v. Railroad, 31 Cal. 52, 89 Am. D. 147.)

In Carter v. Peck, 4 Sneed (Tenn.) 203, 67 Am. D. 604, the

defendants received fare and gave a ticket to a point beyond

their own line ; it was held that they were liable for a detention
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beyond their own line. Harris, J., delivering the opinion of the

court, says : "When the defendants received the plaintiff's money

and gave him a through ticket, they thereby became bound for

his transportation over the entire line. The arrangement be-

tween the defendants and the proprietors of other portions of

the line was a matter with which the plaintiff had nothing to do.

He was no party to that arrangement, nor was he bound to look

to any person for the performance of the defendant's under-

taking to any person but themselves. ' '

Redfield (in Red. of Railways, 109) sums up the result of

the authorities on this point as follows : "It has generally been

considered, both in this country and in the English courts, that

receiving goods destined beyond the terminus of the particular

company, and giving a check or ticket through, does import an

undertaking to carry through, and that this contract is binding

on the company. ' '

Then, again, there are American cases which maintain the

doctrine that, though carriers are associated in a continuous

line, and one of them, on receiving goods marked for transpor-

tation through, takes pay for transportation through, which by

agreement of the parties to the continuous line is divided among

them in a fixed proportion, yet, in the absence of a positive agree-

ment, each carrier is liable for loss on his own line, and not for

a loss on any other part of the connected line.

This appears to be the settled rule in Connecticut.

(The court cited Hood v. New York & New Haven Railroad, 22
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to carry through ; and in Burtis v. The Buffalo & State Line
Railroad, 24 N. Y. 269, 278, SUTHERLAND, J., says : " It would
appear to be settled by both the American and E n gl ish cases
that when from usage in the particular business, or by receivi ng
pay to the place to which the goods are addressed, beyond the
railway company 's road, or from any other circumstance, it is
to be presumed that the undertaking of the railway was to de
liver at such place, they are responsible for the delivery of the
goods at such place, and are liable if the goods are lost after
leaving their road. ' '
( Omitting discussion of Choteaux v. Leach, 18 Pa. St. 224 ;
Baltimore & Philadelphia Steamboat Co. v. Brown, 54 Pa. St.
77 ; Candee v. Pennsylvania Railroad, 21 Wis. 582, 94 Am. D.
566 ; Cary v. Cleveland and Toledo Railroad 29 Barb. 36 ; Il linois
Central Railroad Company v. Copel and, 24 I l l . 332, 76 Am. D.
749 ; Wheeler v. Rai l road , 31 Cal. 52, 89 Am. D. 147. )
In Carter v. Peck, 4 Sneed ( Tenn . ) 203, 67 Am. D. 604, the
defendants received fare and gave a ticket to a point beyond
their own line ; it was held that they were liable for a detention
beyond their own line. HARRIS, J., del ivering the opinion of the
court, says : ' ' When the defendants received the plainti ff 's money
and gave him a through ticket, they thereby became bound for
his transportation over the entire l ine. The arrangement be
tween the defendants and the p roprietors o f other portions; of
the line was a matter with which the p l aintiff had nothing to do.
He was no party to that arrangement, nor was he bound to look
to any person for the performance of the defendant 's under
taking to any person but themselves. ' '
Redfield ( in Red. of Railways, 109 ) sums up the result of
the authorities on this point as follows : " It has generally been
considered, both in this country and in the Engl ish courts, that
receiving goods destined beyond the terminus of the particular
company, and giving a check or ticket through, does i mport an
undertaking to carry through, and that this contract is binding
on the company. ' '
Then, again, there are American cases which maintain the
doctrine that, though carriers are associated in a continuous
line, and one of them, on receiving goods marked for transpor
tation through, takes pay for transportation through, which by
agreement of the parties to the continuous line is divided among
them in a fixed proportion, yet, in the absence of a positive agree
ment, each carrier is liable for loss on h i s own line, and not for
a l oss on any other part of the con nected l in e.
This appears to be the settled rul e in Connecticut.
( The court cited Hood v. New York & New Haven Railroad, 22
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Conn. 1 ; Elmore v. Naugatuck Railroad, 23 Conn. 457, 63 Am. D.

143 ; Naugatuck Railroad v. Button Co., 24 Conn. 468 ; Converse

V. Norwich and Worcester Transportation Co., 33 Conn. 166. A

single case in Maine — Perkins v. P. S. & P. Railroad, 47 Me. 573,

was considered indecisive of this question ; and in Massachusetts,

Nutting V. Connecticut River Railroad, 1 Gray (IMass.) 502 ; Dar-

ling V. Boston and Worcester Railroad, 11 Allen (Mass.) 295, and

Goss V. N. Y., Providence and Boston Railroad, 99 Mass. 220,

were cited as settling the rule in Massachusetts to be that a cor-

poration receiving goods directed to a point beyond its own line

does not become responsible beyond its own line, unless it make-

a positive agreement extending its liability.)

It has been said that the English rule on this subject has not

been generally adopted in this country. A review, however, of

the American cases shows but too plainly that if our courts have

differed from the English, they are far from agreeing among

themselves in any principle or doctrine that can be called the

American rule. There is not only much confusion, but no little

conflict, in the American authorities. A large proportion of
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them are not directly in point for the present case, which must

be decided on the facts found by agreement of the parties.

The following are the facts and circumstances from which

the contract between these parties must be inferred :

The three corporations were engaged as common carriers in the

transportation of goods in a connected line between Nashua and

New York, under an agreement among the parties to the con-

nected line;

In the present instance, and generally under the agreement,

one price was paid for transportation through;

The freight money was divided among the parties to the con-

nected line in proportions fixed by their agreement ;

The goods were received by the defendants for transportation

on the connected line marked for New York ;

The legal inference from the general statement of the agree-

ment is, that the parties to the continuous line were bound by

their mutual contract to take from each other and carry through

goods, so marked, that might be received by any one of them ;

The price for transportation to New York was paid to the

defendants, when they received the goods.

The American authorities are comparatively few, which hold

that when all these circumstances concur, the carrier who receives

the goods is not bound, by an implied agreement, to carry them,

or see that they are carried, over the connected line to their final

destination. I do not find that the decisions in any of the states
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Conn. 1 ; E lmore v. Naugatuck R ailroad, 23 Conn. 457, 63 Am. D.
1 43 ; Naugatuck Railroad v. Button Co., 24 Conn. 468 ; Converse
v. Norwich and Worcester Transportati on Co., 33 Conn. 166.
A
single case in Maine-Perkins v. P. S. & P. Railroad , 47 Me. 573,
was considered indecisive of this question ; and in Massachusetts,
Nutting v. Connecticut R iver Railroad, 1 Gray ( Mass. ) 502 ; Dar
l ing v. Boston and Worcester Railroad, 1 1 Allen ( Mass. ) 295, and
Goss v . N. Y., Providence and Boston Railroad, 99 Mass. 220,
were cited as settling the rule in Massachusetts to be that a cor
poration receiving goods directed to a point beyond its own l ine
does not become responsible beyond its own line, unless it makr
a positive agreement extending its liability. )
It has been said that the English rule on this subject has not
been general ly adopted in this country. A review, however, of
the American cases shows but too plainly that if our courts have
differed from the English, they are far from agreeing among
themselves in any principl e or doctrine that can be called the
Am erican rii le. There is not only much confusion, but no l ittle
conflict, i n the American authorities. A l arge p roportion of
them are not directly in point for the present case, which m ust
be decided on the facts found by agreement of the parties.
The following are the facts and circumstances from which
the contract between these parties must be inferred :
The three corporations were engaged as common carriers in the
transportation of goods in a connected l ine between Nashua and
New York, under an agreement among the parties to the con
nected l ine ;
In the pre ent instance, and general l y under the agreement,
one price was paid for transportation through ;
The freight money was divided among the parties to the con
nected l i ne in proportions fixed by their agreement ;
The goods were received by the defendants for transportation
on the connected l i ne marked for New York ;
The l egal inference from the general statement of the agree
ment is, that the parties to the continuous l ine were bound by
their mutua l contract to take from each other and carry through
goods, so marked, that might be received by any one of them ;
The price for transportation to New York was paid to the
defendants, when they received the goods.
The American authorities are comparatively few, which hold
that when al l these circumstances concur, the carrier who receives
the goods is not bound, by an implied agreement, to carry them,
or see that they are carried, over the connected l ine to their final
destination. I do not fill d that the decisions in any of the states
5 00
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sustain this defense, except in Connecticut, ]\Iaine and Massachu-

setts.

With regard to the cases in Connecticut, it cannot imply any

want of the respect due to the courts of that state, if I say that

for two reasons their cases on this point are not entitled to all

the deference that is paid to their decisions on other subjects.

In the first place, it is held there that railroad corporations have

no corporate authority to contract for the transportation of

goods or passengers beyond their own lines; a doctrine rejected

everywhere else.

(The court also pointed out that the Connecticut decisions

were rendered by three judges against two.)

But in Massachusetts the court, in a series of decisions, have

established the rule that a carrier, though associated with others

in a connected line of transportation, is not liable for a loss

happening beyond his own line wi^ut a positive agreement

to that effect ; and this rule is applied to the baggage of passen-

gers, and the undertaking of express companies that receive goods

for transportation beyond their own lines. The fact that, not-
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withstanding the earlier decisions, suits have continued to be

brought in that commonwealth against parties that have re-

ceived goods to be transported on continuous lines for losses

happening beyond their own lines, might seem to suggest a sus-

picion that the profession and the public had not readily acqui-

esced in the rule as there laid down ; but the court have adhered

firmly to the rule, and in some of the later cases have apparently

declined to enter on the discussion of the question, treating it as

finally settled ; and we must, therefore, consider the high author-

ity of that court as against the right of the plaintiffs to recover

in this action. So far, however, as that court may be under-

stood to have established the rule, that to bind a railroad for

transportation beyond its own line there must be an express

and positive agreement between the railroad and the owner of

the goods, and that such an undertaking is not to be implied

from facts such as are found in this case, the current of Ameri-

can authority, to say nothing of the English, appears to be strong

the other way. Excepting the cases in Connecticut and Maine,

which, when examined, do not, I think, give the Massachusetts

doctrine any very strong support, the authorities in other states,

though they differ much in other particulars, generally agree in

this, that where, as in the present case, there is a continuous line

of different carriers united by an agreement under which they

carry goods through the connected line for one price, which they

divide among themselves in proportions fixed in their agreement,

if one of the parties receiving goods to be transported on the
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sustain this defense. except in Connecticut, Maine and Massachu
setts.
With regard to the cases in Connecticut, it cannot imply any
want of the respect due to the courts of that state, if I say that
for two reasons their cases on this point are not entitled to all
the deference that is paid to their decisions on other subjects.
In the first p lace, it is held there that railroad corporations have
no corporate authority to contract for the transportation of
goods or passengers beyond their own lines ; a doctrine rejected
everywhere el�e.
( The court also pointed out that the Connecticut decisions
were rendered by three judges against two. )
But in Massachusetts the court, i n a series of decisions, have
established the rule that a carrier, though associated with others
in a connected l ine of transportati('..,'J. , is not l iable for a loss
happening beyond his own line wi �ut a positive agreement
to that effect ; and this rule is applied to the baggage of passen
gers, and the undertaking of express companies that receive goods
for transportation beyond their own l ines. The fact that, not
withstanding the earlier decisions, suits have continued to be
brought i n that commonwealth against parties that have re
ceived goods to be transported on continuous lines for losses
happening beyond their own lines, might seem to suggest a sus
picion that the p rofession and the p ublic had not readily acqui
esced in the rule as there laid down ; but the court have adhered
firmly to the rule, and in some of the later cases have apparently
declined to enter on the discussion of the question, treating it as
finally settled ; and we must, therefore, consider the high author
ity of that court as against the right of the p laintiffs to recover
i n this action. So far, however, as that court m ay be under
stood to have established the rule, that to bind a railroad for
transportation beyond its own line there must be an express
and positive agreement between the railroad and the owner of
the goods, and that such an undertaking is not to be implied
from facts such as are found in this case, the current of Ameri
can authority, to say nothing o f the English, appears to be strong
the other way. E xcepting the cases in Connecticut and Maine,
which, when examined, do not, I think, give the Massachusetts
doctrine any very strong support, the authorities in other states,
though they differ much i n other particulars, generally agree in
this, that where, as i n the present case, there is a continuous line
of different carriers united by an agreement under which they
carry goods through the connected l ine for one price, which they
divide among themselves in proportions fi x ed in their agreement,
if one of the parties receiving goods to be transported on the
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continuous line, marked for any place in it, and on receiving the

goods takes pay for transporting them to that place, the party

so receiving the goods and the pay for transportation, is prima

facie bound by an implied agreement to carry the goods, or see

that they are carried, to the place for which they are marked,

and is liable for a loss happening on any part of the connected

line.

If the case were to be considered on authority only, we should

feel bound to decide for the plaintiffs, inasmuch as we find the

weight of authority to preponderate heavily in their favor; and

taking general principles and reasons of convenience and public

policy for our guide, we are led to the same conclusion.

In the view which the plaintiffs ask us to take of this case,

when the goods were received by the defendants, marked for

transportation to New York, and the price paid to the defendants

for transportation through on the continuous line, the plaintiffs

made one contract with the defendants, by which the defend-

ants agreed, either as joint carriers with the other associated

parties, or as undertaking for them to carry the goods through
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for the price paid, as goods were carried in the usual course of

the business on that line. In that view the plaintiffs would have

nothing further to do in the matter. Every thing else was pro-

vided for by the agreement among the associated carriers; for

by their agreement the defendants were bound to transport, and

the successive carriers would be bound to take and carry, the

goods from each other to their final destination. The price

through was paid, and belonged to the different carriers in pro-

portions fixed by their agreement, and this theory would agree

exactly with the facts; for the plaintiffs in fact made but one

agreement with one party to have the goods carried for one price

to New York. No further stipulation or direction on the part

of the plaintiffs was necessary, and none was ever in fact given

by owners of goods who put them in the course of transportation,

as these were put, in the continuous line.

According to the defendants' theory of the case, when the

plaintiffs delivered the goods marked for New York, and the de-

fendants received them and took pay for transportation through,

no contract was made with any party to carry the goods through ;

but the contract then made by the defendants was to carry the

goods to the next carriers on the connected line with the surplus

money, and, as agents of the plaintiff's, make a contract if they

could with the next carriers to take the goods and the money,

and carry them on in the same way through successive agencies

for the plaintiff to their final destination. If these agents should

consent to act for the plaintiffs, and be able to negotiate bargains
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continuous line, marked for any place in it, and on receiving the
goods takes pay for transporting them to that place, the party
so receiving the goods and the pay for transportation, is prima
facie bound by an implied agreement to carry the goods, or see
that they are carried, to the p lace for which they are m arked,
and is liable for a loss happening on any part of the connected
l ine.
If the case were to be considered on authority only, we should
feel bound to decide for the plaintiffs, ina much as we find the
weight of authority to preponderate heavily in their favor ; and
taking general principles and rea ons of convenience and public
pol icy for our guide, we are led to the same conclu ion.
In the view which the plaintiffs ask us to take of this case,
when the goods w re received by the d fen dants, marked for
transportation to N w York, and the price paid to the defendants
for tran portation through on the continuous line, the p laintiffs
made one contract with the def ndants, by which the defend
ants agreed, either as j oint carriers with the other associated
p arties or as undertaking for them to carry the goods through
for the price paid, as goods were carried in the usual course of
the business on that line. In that view the plaintiffs would have
nothing further to do in the matter. E very thing else was pro
vid d for by the agreement among the a sociated carriers ; for
by their agreement the defendants were bound to transport, and
the successive carriers would be bound to take and carry, the
goods from each other to their final d tination. The price
through was paid, and belonged to the different carriers in pro
portions fixed by their agreement, and this theory would agree
exactly with the facts ; for the plaintiffs in fact made but one
a oTeement with one party to have the goods carried for one price
to New York. No further stipulation or direction on the part
of the plaintiffs was necessary, and none was ever in fact given
by owners of goods who put them in the course of transportation,
as these were put, in the continuous l ine.
According to the defendants ' theory of the case, when the
pl aintiffs delivered the goods m arked for New York, and the de
fendants received them and took pay for transportation through,
no contract was made with any party to carry the goods through ;
but the contract then made by the defendants was to carry the
goods to the next carriers on the connected line with the surplus
m oney, and, as agents of the plaintiffs, make a contract if they
could with the next carriers to take the goods and the money,
and carry them on in the same way through successive agencies
for the pl ainti ff to their final destination. If these agents shoul d
consent to act for the plaintiffs, and be able to negotiate bargains
t\ {)?.
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with the other carriers for transportation through, the goods

would go to New York as was intended ; but they would go under

three separate contracts, made at different times through this

imaginary agency, with three different and independent parties.

The first objection to the defendants' theory of this transaction

is, that it is contrary to the fact. The owner of goods in a case

like this does not in fact appoint or employ the successive carriers

in the continuous line as his agents to hold his money for him,

and as his agents carry it forward and contract in his behalf

with the other roads for further transportation. He makes

but one contract for one price ; he pays the price, and the money

he has paid does not belong to him, but to the associated carriers,

in proportions fixed by their agreement. He does not inquire,

nor is he interested to know, how they divide the money. The

contract is entire and complete when he pays the price for trans-

portation through, and every thing to be done afterward is regu-

lated by the standing agreement among the associated carriers.

He has no control over them as his agents ; he does not and can-

not intermeddle with the manner in which they do the business

goods.
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or dispose of the money that he has paid for the carriage of his

Let us see what are some of the consequences that would fol-

low, if both parties in a case like this should act on the defend-

ants' view of their legal rights. Suppose in this case the goods

had been carried through to New York, and the defendants had

not paid to the next carriers the proportion of the freight money

which belonged to the other carriers; and then suppose that

the Norwich and Worcester railroad should sue the plaintiffs for

carrying the goods over their road. It would avail the plaintiffs

nothing to say that they had paid the freight through when the

goods were received at this end of the route. The ready answer

would be : " To be sure, you put money into the hands of your

agents, the Worcester and Nashua railroad, to pay us, but they

neglected their duty; your money is still in their hands, and

we are not paid." It is, however, quite clear, that the money

received by the defendants for transportation through on the

connected line would be held by them for all the parties to the

line; they would be bound to account for it under their agree-

ment as one partner accounts with his fellows for money received

on partnership account. Then, if the plaintiffs should undertake

to pay the different carriers, how are they to know the share of

each ? The proportions of the freight money belonging to them

respectively are regulated by a private agreement of which the

plaintiffs know nothing, and of which, in the way the business

is actually conducted, they have no need to be informed. If the
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with the other carriers for transportation through, the goods
would go to New York as was intended ; but they would go under
three separate contracts, made at d ifferent times through this
imaginary agency, with three different and independent parties.
The first objection to the defendants ' theory of this transaction
is, that it is contrary to the fact. The owner of goods in a case
like this does not in fact a.ppoint or employ the successive carriers
in the continuous line as his agents to hold his money for him,
and as his agents carry it forward and contract in his behalf
with the other roads for further tran portation. He makes
but one contract for one price ; he pays the price, and the money
he has paid does not belong to him, but to the associated carriers,
in proportions fixed by their agreement. He does not inquire,
nor is he interested to know, how they divide the money. The
contract is entire and complete when he pays the price for trans
portation through, and every thing to be done afterward is regu
lated by the standing agreement among the associated carriers.
He has no control over them as his agents ; he does not and can
not intermed dle with the manner in which they do the bu iness
or dispose of the money that he has paid for the carriage of his
goods.
Let us see what are some of the consequences that would fol
low, if both parties in a case like this should a�t on the defend
ants ' view of their legal rights. Suppose in this case the goods
had been carried through to New York, and the defendants had
not paid to the next carriers the proportion of the freight money
which belonged to the other carriers ; and then suppose that
the Norwich and Worcester railroad shoul d sue the plaintiffs for
carrying the goods over their road. It wou l d avail the p laintiffs
nothing to say that they had paid the freight through when the
goods were received at this end of the route. The ready answer
wou l d be : ' ' To be sure, you put money into the hands of your
agents, the Worcester and Nashua railroad, to pay us, but they
neglected their duty ; your money i s sti l l in their h ands, and
we are not paid. ' ' It is, however, quite clear, that the m oney
received by the defendants for transportation through on the
conn ected line wou l d be held by them for all the parties to the
line ; they would be bound to account for it under their agree
ment as one partner accounts w ith his fel l ows for money received
on partnership account. Then , if the plaintiffs should undertake
to pay the different carriers, how are they to know the share of
each ? The proportions of the freight money bel onging to them
respectively are regul ated by a private agreement of which the
plaintiffs know nothing, and of which , in the way the b usiness
is actually conducted, they have no need to be informed. If the
i:: /\<')
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plaintiffs had proposed when they delivered the goods to pay

the Worcester and Nashua road their proportion of the freight

money, and afterward to pay the other carriers their respective

shares, they probably would have found nobody to tell them what

the different shares were, or to receive the goods to be carried on

such terms. In truth, the connected line transacts business as

one joint concern, and the business cannot be transacted other-

wise with convenience either to the carriers or the owners of the

goods.

Then if we look to the remedy of the associated carriers for the

recovery of the freight money, each, on the theory of the defend-

ants, must bring a separate suit on the separate contract for his

proportion of the money. We have had occasion to learn, from

the facts stated in another case now pending before us, that there

is a connected line, consisting of six or seven different railways,

extending from Ogdensburgh in New York, through Vermont

and New Hampshire, to Boston in Massachusetts, in which one

price is paid for transportation through, and the money divided

by a standing agreement, as in this case. If goods are carried
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through on this route, and there are six or seven different con-

tracts, one with each road, then each road must bring a separate

action for its share of the freight money. If it should be said

that the remedy of the roads is to retain the goods at the end of

the route till the whole price for transportation through is paid,

this, in the first place, would show that these roads are so com-

bined that, for their own purposes, they are a unit, while they

insist that they are wholly separate and independent when the

owner seeks redress for the loss of his goods. And then again,

if the roads act separately, and are not jointly interested in the

business of the connected line, when one of the roads parts with

the possession of goods by delivery to another, it loses its lien

for the freight money, and cannot transfer it to another inde-

pendent carrier. Angell on Carriers, 357, 359, 609. This is

not at all like the maritime lien, when a voyage is broken up

and the cargo is put on board another vessel to be carried to the

port of destination. There the lien on the cargo for the whole

freight is transferred to the second vessel, which completes the

transportation under one contract.

The use of steam in carrying goods and passengers has pro-

duced a great revolution in the whole business. The amount

and importance of it have of late vastly increased, and are every

day increasing. The large business between different parts of

the country is done, as in this case, by parties who are associated

in long continuous lines, receiving one fare through, and divid-

ing it among themselves by mutual agreement. They act to-
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plajntiffs had proposed when they delivered the goods to pay
the Worcester and Nashua road their proportion of the freight
money, and afterward to pay the other carriers their respective
shares, they probably would have found nobody to tell them what
the different shares were, or to receive the goods to be carried on
such terms. In truth, the connected line transacts business as
one joint concern, and the business cannot be transacted other
wise with convenience either to the carriers or the owners of the
goods.
Then if we l ook to the remedy of the associated carriers for the
recovery of the freight money, each, on the theory of the defend
ants, must bring a separate suit on the separate contract for his
p ropor6on of the money. We have had occasi on to learn, from
the facts stated in another case now pending before us, that there
is a connected line, consisting of six or seven different railways,
extending from Ogdensburgh in New York, through Vermont
and New Hampshire, to Boston in Massachusetts, in which one
pr ic e is paid for transportation through, and the money divided
by a sta11ding agreement, as in this case. If goods are carried
through on this route, and there are six or seven different con
tracts, one with each road, then each road must bring a separate
action for its share of the freight money. If it should be said
that the remedy of the roads is to retain the goods at the end of
the route till the whole price for transportation through is paid,
this, in the first p lace, would show that these roads are so com
bined that, for their own purpose , they are a unit, while they
i nsist that they are wholly separate and independent when the
owner seeks redress for the loss of his goods. And then again,
if the roads act separately, and are not jointly i nterested in the
business of the connected l ine, when one of the roads parts with
the possession of goods by delivery to another, it loses its lien
for the freight money, and cannot transfer it to another inde
pendent carrier. Angell on C arriers, 357, 359, 609. This is
not at all l ike the maritime lien, when a voyage is broken up
and the cargo is put on board another vessel to be carried to the
p ort of destination. There the l ien on the cargo for the whole
freight is transferred to the second vessel, which completes the
transportation under one contract.
The use of stea m i n carrying goods and p assengers has pro
duced a great revolution i n the whol e business. The amount
and importanee of it have of late vastly increased, and are every
day i ncreasi n g. The l arge business between different p arts of
the country i s done, as i n thi s case, by p arties who are associated
in long continuous l ines, receiving one fare through, and divid
ing it among themselves by mutual agreement. They act to�"A
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gether for all practical purposes, so far as tlieir own interests

are concerned, as one united and joint association. In managing

and controlling the business on their lines, they have all the

advantages that could be derived from a legal partnership. They

make such an arrangement among themselves as they see fit

for sharing the losses, as they do the profits, that happen in any

part of their route. If, by their agreement, each party to the

connected line is to make good the losses that happen in his part

of the route, the associated carriers, and not the owner of the

goods, have the means of ascertaining where the losses have

happened. And if this cannot be known, there is nothing un-

reasonable or inconvenient in their sharing the loss, as in case

of a legal partnership, in proportion to their respective interests

in the whole route.

They undertake the business of common carriers, and must be

understood to assume the legal liabilities of that business. They

transact the business under a change of circumstances ; but the

principles and the general policy of the common law, which, as

an elementary maxim, holds the common carrier liable for all
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accidental losses, must be applied to these new methods of trans-

acting the same business; and there is certainly nothing in the

present condition of the business which calls for any relaxation of

the old rule. The great value of commodities transported over

these connected lines — the increased risk of loss and damage from

the immense distances over which they carry goods — the fact that

where goods are once intrusted to carriers on these long

routes, they are placed beyond all control and supervision of

the owners, — are cogent reasons for holding those who associate

in these connected lines to a rule that shall give effectual and

convenient remedy to the owner, whose goods have been lost

or damaged in any part of the line. Any rule which should

have the effect to defeat or embarrass the o^\Tier 's remedy would

be in direct conflict with the principles and whole policy of the

common law.

What, then, is the situation of the owner, whose goods have

been damaged or lost on a continuous line of three or any larger

number of associated carriers, if he can look only to the carrier

on whose part of the route the damage may have happened?

In the first place, he must set about learning where his loss hap-

pened. This would often be difficult, and sometimes quite im-

possible. Suppose an invoice of flour, shipped in good order

at Ogdensburgh, were found, on arrival at Boston, to have been

damaged somewhere on the route; or suppose a trunk, checked

at Boston for Chicago, was broken open and plundered before

it reached Chicago, what v.'ould the owner's chance be worth of
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gether for all practical purposes, so far as their own interests
are concerned, as one united and joint a sociation. In managinO'
and controlling the business on their lines, they have all the
advantages that could be derived from a legal partnership. They
make such an arrangement among themselves as they see fit
for sharing the losses, as they do the profits, that happen i n any
part of their route . I f, by their agreement, each party to the
connected line is to make good the losses that happen in his part
of the route, the associated carriers, and not the owner of the
goods, have the means of ascertaining where the losses have
happened. And if this cannot be known, there is nothing un
reasonable or inconvenient in their sharing the loss, as in case
of a legal partnership , i n proportion to their respective interests
in the whole route.
They undertake t:hle business of common carriers, and must be
understood to assume the legal liabilities of that business. They
transact the business under a change of circumstances ; but the
principles and the general policy of the common law, which, as
an elementary maxim, holds the common carrier l iable for all
accidt'ntal lo ses, must be applied to these new methods of trans
acting the same business ; and there is certainly nothing in the
present condition of the business which calls for any relaxation of
the o l d rule. The great value of commodities tran ported over
these connected lines-the increased risk of los and damage from
the immense distances over which they carry goods-the fact that
where oods are once intrusted to carriers on these long
routes, they are placed beyond all control and supervision of
the owners,-are cogent reasons for holding tho e who associate
in these connected lines to a rule that shall give effectual and
convenient remedy to the owner, whose goods have been lost
or damaged i n any part of the l ine. Any rule which should
have the effect to defeat or embarrass the owner 's remedy would
be in direct conflict with the principles and whole policy of the
common law.
What, then, is the situation of the owner, who e goods have
been damaged or lost on a continuous line of three or any larger
number of associated carriers, if he can look only to the carrier
on whose p art of the route the damage may have happened �
In the first place, he must set about learning where his loss hap
pened. This would often be difficult, and sometimes quite im
pos ible. Suppo e an invoice of flour, shi pped in good order
at Ogden burgh, were found, on arrival at Boston, to have been
dama�ed somewhere on the route ; or suppose a trunk, checked
at Boston for Chicago, was broken open and plundered before
it reached Chicago, ·what ' rould the owner 's chance be worth of
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finding out in what particular part of the route the damage hap-

pened? He would have no means of learning himself; and he

would not, unless of a very confiding disposition, rely on any

very zealous aid in his search from the different carriers asso-

ciated in the connected line. And if he should have the luck

to make the discovery, he might be obliged to assert his claim

for compensation against a distant party, among strangers, in

circumstances such as would discourage a prudent man, and

induce him to sit down patiently under his loss rather than incur

the expense and risk of pursuing his legal remedy under the

rule set up by these defendants. The forlorn condition of the

owner in such a case is put in a strong light by Waite, C. J., in

his dissenting opinion, Elmore v. The Naugatuck Railroad, 23

Conn. 457, 63 Am. D. 143, where he says: "A merchant residing

in Cleveland, Toledo or Chicago, purchases goods in the city of

New York, which he washes to send to his place of business.

He enters into a contract with a railroad company for their

transportation, not to any given point on the route, but for the

whole distance. He delivers the goods to the company, and they
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are taken and locked up in freight cars. He does not accompany

them, and often sees and hears nothing more of them until they

are delivered to him at their place of destination. The cars in

which they are placed are often run over roads belonging to

different companies, to save trouble and expense of change of

cars. If the goods are lost or damaged on the route, he ordinarily

has no means of determining where or in whose custody the

injury occurred. The trouble and expense of ascertaining that

fact in many cases would amount to more than the whole dam-

age. As a prudent, cautious man, he would be unwilling to in-

trust his goods to the custody of others, unless he could find

some person or company that would be responsible for their

safe delivery." The remarks of Smith, J. (34 N. Y. 501) , before

cited, are of the same import, showing the difficulties and em-

barrassments of the owner, if he can only resort for compen-

sation to the carrier in the connected line on whose part of the

route the damage happened.

A rule which throws such difficulties in the way of the owner

who seeks to recover of common carriers for the loss of his goods,

I cannot but regard as a wide departure from the general doc-

trine of the common law on this subject ; and nothing is plainer

than the duty of courts to apply the general principles of the

common law to the new circumstances which are introduced

by changes in the manner of transacting any business.

Few things are of greater importance to the whole country

than the cheap, convenient and safe transportation of goods be-
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finding out in what particul ar part of the route the damage hap
pened ? He would have no means of learning himsel f ; and he
would not, unless of a very confiding disposition, rely on any
very zealous aid in his search from the different carriers asso
ciated in the connected line. And if he should have the luck
to make the discovery, he might be obliged to assert bis claim
for compensation against a distant party, among strangers, in
circumstance such as would discourage a prudent man, and
induce him to sit down patiently under his loss rather than incur
the expense and risk of pursuing his legal remedy under the
rule set up by these defendants. The forlorn condition of the
owner in such a case is put in a strong light by WAITE, C. J., in
h is dissenting opinion, E lm ore v. The Naugatuck Railroad, 23
Conn. 457, 63 Am. D. 143, where he says : ' ' A merchant residing
in Cleveland, Toledo or hicago, purchases goods in the city of
New York, which be wishes to send to b is place of business.
He enters into a contract with a railroad company for their
tran, portation, not to any given point on the route, but for the
whole di tance. He deliver the goods to the company, and they
are taken and locked up in freight cars. He does not accompany
them , and often sees and hears nothing more of them until they
are deliYered to him at th ir pl ace of destination. The cars in
which they are placed are oft n run over roads belonging to
different companie , to ave trouble and expense of change of
cars. If the good are l ost or damaged on the route, he ordinarily
has no means of determining where or in whose custody the
injury occurred. The trouble and expense of ascertaining that
fact in many cases would amount to more than the whole dam
age. As a prud nt, cautious man, be would be unwilling to in
t rust hi good to the custody of others, unl ess he could find
. ome person or company that would be responsibl e for their
safe delivery. " The rem arks of SMITH, J. ( 34 N. Y. 501 ) , before
cited, are of the same import, showing the difficulties and em
barrassments of the owner, if he can only resort for compen
sation to the carrier in the connected line on whose part of the
route the damage happened.
A rul e which throws such difficulties in the way of the owner
who seeks to recover of common carriers for the lo s of his goods,
I cannot but regard as a wide departure from the general doc
trine of the common law on this subj ect ; and nothing is plainer
than the duty of courts to apply the general principles of the
common law to the new circumstances which are introduced
by changes in the manner of transacting any business.
Few things are of greater importance to the whole country
than the cheap, convenient and afe tran portation of goods be506
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tween distant points. Vast sums of money are expended to pro-

mote this object. The business is already immense and con-

stantly increasing. Most of the business is done on connecting

lines of railroads and steamboats, and these by continuous lines

have a practical monopoly of the business on their respective

roads. The owner of goods must intrust them to these associated

carriers; they cannot be carried in any other way. Not only

those who are engaged directly in carrying and sending goods

are interested in this subject; all who produce and all who con-

sume are interested that goods should be carried as cheaply, as

conveniently and as safely as possible. Public policy and the

public interest concur with the general maxim of the law, that

those who transact this great business should be held to a rule

which shall give a ready and effectual remedy to the owner

whose goods have been lost or damaged in any part of these

connected lines of transportation.

There is a perplexing diversity of decision on this subject

in the different tribunals of this country. For instance, by the

law of New York, as we understand it to be established by the
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construction which the courts have given to their statute, if goods

are received in that state for transportation through on a con-

nected line of railroads, the road that receives the goods is liable

for loss or damage happening in any part of the connected line,

though beyond the limits of the state. Burtis v. The Buffalo &

State Line Railroad, qua supra. As has before been mentioned,

there is a connected line of six or seven railroads extending from

Ogdensburgh to Boston. If goods are received by the Ogdens-

burgh railroad for transportation to Boston, and are lost or dam-

aged on any part of the line, say on the Lowell railroad, the

Ogdensburgh railroad is liable for the loss. But if merchandise

is received at Boston by the Lowell railroad for transportation

to Ogdensburgh over the same connected line of railroads asso-

ciated under the same agreement, the owner would be left to

find out, if he could, on which of the six or seven connected

roads his goods were lost or damaged, and could claim for his

loss of that road alone. There w^ould seem to be no remedy for

this confusion and conflict of decisions unless the national legis-

lature can provide one under the power given by the constitution

to regulate commerce,

I come to the conclusion that, on the case stated, the plaintiffs

are entitled to recover; and such is the unanimous opinion of

the court.
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tween distant points. Vast sums of money are expended to pro
mote this object. The business is already immense and con
stantly i ncr asing. Most of the business is done on connechng
lines of railroads and steamboats, and these by continuous lines
have a practical monopoly of the business on their respective
roads. The owner of goods must i ntrust them to these associated
carriers ; they cannot be carried in any other way. Not only
those who are engaged directly in carrying and sending goods
are intere ted in this ubj ect ; all who produce and all who con
sume are interested that goods should be carried as cheaply, as
conveniently and as safely as possible. Public policy and the
public interest concur with the general maxim of the law, that
those who transact this great business should be held to a rule
which shall give a reacly and effectual remedy to the owner
whose goods have been lost or damaged in any part of these
connected lines of transportation.
There is a perplexing diversity of decision on this subject
in the different tribunals of this country. For instance, by the
law of New York, as we un derstand it to be established by the
construction which the courts have given to their statute, i f goods
are received in that state for transportation through on a con
nected line of railroads, the road that receives the goods is l iable
for loss or damage happening in any part of the connected line,
though beyond the limits of the state. Burtis V . rrhe Buffalo &
State Line Railroad, qiia sil pra . As has before been mentioned,
there is a connected line of six or seven railroads extending from
Ogdensburgh to Boston . If goods are received by the Ogdens
burgh ra ilroad for transportation to Boston, and are lost or dam
aged on any part of the line, say on the Lowel l railroad, the
Ogdensburgh railroad is l i able for the loss. But if merchandise
is received at Boston by the Lowell railroad for transportation
to Ogdensburgh over the same connected line of railroads asso
ciated under the same agreement, the owner would be left to
find out, if he could, on wh ich of the six or seven connected
roads his goods were lost or damaged, and could claim for his
l oss of that road alone. There would seem to be no remedy for
this confu ion and conflict of decisions unless the national legis
lature can provide one under the power given by the constitution
to regulate commerce.
I come to the conclusion that, on the case stated, the plaintjffs
are enti tled to :recover ; and such is the unanimous opinion of
the court.
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QUIMBY V. VANDERBILT,

17 N. Y. 306; 72 Am. D. 469. 1858.

Action on a contract to carry defendant from New York to

17 N. Y. 306 j 72 Am. D. 469.

1858.

San Francisco via defendant 's steamer to the Isthmus of Panama,

thence by Accessory Transit Co. 's conveyance to the Pacific, and

to San Francisco by Pacific steamers. One agent acted for the

three lines, but sold three separate tickets, and accounted sep-

arately to the proprietors of each line for the tickets sold on

that line. Plaintiff was safely carried to the isthmus, but was

not promptly carried across and in consequence missed the

Pacific steamer. The jury found that defendant had made a

through contract and gave verdict for plaintiff.

By Court, Denio, J. The plaintiff relies upon an express

contract by which, as he alleges, the defendant engaged to cause

him to be carried from New York to San Francisco; and the

single question of law involved in the case is whether there was

evidence of such a contract proper to be submitted to the jury.

If it should be conceded that there was no such connection be-

Action on a contract to carry defendant from New York i;o
San Francisco via defendant 's steamer to the Isthmus of Panama,
thence by Accessory Transit Co. 's conveyance to the Pacific, and
to San Francisco by Pacific steamers. One agent acted for the
three lines, but sold three separate tickets, and accounted sep
a rately to the proprietors of each line for the tickets sold on
that line. Plaintiff was safely carried to the isthmus, but was
not promptly carried across and in consequence missed the
Pacific steamer. The j ury found that defendant had made a
through contract and gave verdict for plaintiff.

tween the three lines of transportation as would entitle the
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defendant, as the representative of the whole, to contract in

their behalf for the carriage of persons and property the entire

distance from New, York to California, it was yet quite compe-

tent for him to bind himself to the plaintiff by an express con-

tract, not only to carry him over his own proper portion of the

line, but that the other transportation companies should succes-

sively take him up upon his arrival at the commencement of

their respective routes, and carry him over the same until he

should arrive at his destination at San Francisco. The English

courts hold that where property is embarked ujjon a railroad or

other line of transportation, addressed to a place beyond the

terminus of the line, but which may be reached by other lines

of carriage running in connection with it, a contract arises be-

tween the first-mentioned company and the owner of the prop-

erty that it shall be carried to its place of destination : Muschamp

V. Lancaster and Preston Railway Company, 8 Mee. & W. 421;

Watson V. Ambergate etc. Railway Company, 3 Eng, L. & Eq.

497 ; and this court has determined that the agent of a railway

company may bind his principals by a contract for carriage over

other roads running in connection with his own : Hart v. Rens-

selaer and Saratoga Railroad Company, 8 N. Y. 37, 59 Am. Dee.

447. The late court of errors, in my opinion very wisely, limited

the English rule above mentioned, by holding that evidence was
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By Court, DENIO, J. The plaintiff relies upon an express
contract by which, as he alJ eges, the defendant engaged to cause
him to be carried from New York to San Francisco ; and the
single question of law involved in the case is whether there was
evidence of such a contract proper to be submitted to the jury.
I f it should be conceded that there was no such connection be
tween the three lines of transportation as would entitle the
defendant, as the representative of the whole, to contract i n
their behalf for the carriage o f persons and property the entire
distance from New York to California, it was yet quite compe
tent for him to bind himsel f to the plaintiff by an express con
tract, not only to carry him over his own proper portion of the
l i ne, but that the other tran portation companies should succes
sively take him up upon his arrival at the commencement of
their respective routes, and carry him over the same until he
should arrive at his destination at San Francisco. The English
courts hol d that where property is embarked upon a railroad or
other line of transportation, addressed to a p lace beyond the
terminus of the line, but which m ay be reached by other lines
of carriage running i n connection with it, a contract arises be
tween the first-mentioned company and the owner of the prop
erty that it shall be carried to its p lace of destination : Muschamp
v. Lancaster and Preston Railway Company, 8 Mee. & W. 421 ;
Wat on v. Ambergate etc. Railway Company, 3 Eng. L. & Eq.
497 ; and this court has determined that the agent of a railway
company may bind his principals by a contract for carriage over
other roads running in connection with his own : Hart v. Rens
selaer and Saratoga Railroad Company, 8 N. Y. 37, 59 Am. Dec.
447. The late court of errors, in my opinion very wisely, limited
the English rule above mentioned, by holding that evidence was
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admissilile to show that by the course of business a transporta-

tion line receiving property without any express contract, under-

took only to carry it over its own line, and then place it in the

hands of the carriers over the next route, and that it discharged

its obligation to the owners by delivering it to a responsible

company next in order in its passage to the place of destination :

Van Santvoord v. St. John, 6 Hill, 157. All the cases assume

that the company to which the goods are delivered may law-

fully contract for the performance of the other lines running in

connection with its own, as well as for its proper route; and

there is no difference in principle, in this respect, between con-

tracts for the carriage of persons and for the transportation of

property.

But the defendant's counsel contends that the tickets which

the plaintiff received for the passage over the several routes are,

in themselves, written evidence of the bargains by which he en-

gaged his passage, and that he is precluded from contradicting

them by parol testimony of an entire contract with the defend-

ant. We do not think this a sound position. The tickets do
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not purport to be contracts. They are rather in the nature of

receipts for the separate portions of the passage-money; and

their office is to serve as tokens to enable the persons having

charge of the vessels and carriages of the companies to recognize

the bearers as parties who were entitled to be received on board.

They are quite consistent with a more special bargain. Being

the usual permits which were issued for the guidance of the

masters of the vessels and the conductors of the carriages, they

would necessarily be given to the passenger to facilitate the

transaction of the business, whatever the nature of his arrange-

ment for passage may have been. Their character as mere

tokens is shown by the fact that the defendant received them in

large numbers of the Transit company, not as an agent of that

company for the purpose of making bargains in its behalf with

others, but to furnish them to persons with whom he expected

to deal on his own account. In Hart v. Rensselaer and Saratoga

Railroad Company, just referred to, the plaintiff had separate

tickets for each of the roads over which she traveled, but she

was permitted to recover against one of the companies, though

unable to show that her baggage was lost on the route of that

company. We do not say that the receiving of separate tickets

for the different lines is not evidence of some weight upon the

question whether the contract was entire, but we hold that it

does not come within the rule which excludes parol testimony

respecting a contract which has been reduced to writing.

There was positive evidence of a verbal contract between the
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admissible to show that by the course of business a transporta
tion l ine receiving property without any express contract, under
took only to carry it over its own l ine, and then pl ace it in the
hands of the carriers over the next route, and that it discharged
its obl igation to the owners by delivering it to a responsible
company next in order in its passage to the pl ace of destination :
Van Santvoord v. St. John, 6 Hill, 157. All the cases assume
that the company to which the goods are delivered may law
fully contract for the performance of the other l ines running in
connection with its own, as wel l as for its proper route ; and
there is no difference in principle, in this respect, between con
tracts for the carriage of persons and for the transportation of
property.
But the defendant 's counsel contends that the tickets which
the plaintiff received for the passage over the several routes are,
in themselves, written evidence of the bargains by which he en
gaged his passage, and that he is precluded from contradicting
them by parol testimony of an entire contract with the defend
ant. We do not think this a sound position. The tickets do
not purport to be contracts. They are rather in the nature of
receipts for the separate portions of the p assage-money ; an d
their office is to serve as tokens to enable the persons having
charge of the vessels and carriages of the companies to recognize
the bearers as parties who were entitled to be received on board.
They are quite consistent with a more special bargain. Being
the usual permits which were issued for the guidance of the
masters of the vessels and the conductors of the carriages, they
woul d neces arily be given to the passenO'er to facilitate the
transaction of the business, whatever the nature of his arrange
ment for passage m ay have been. Their character as mere
tokens is shown by the fact that the defendant received them i n
l arge numbers o f the Transit company, not as an agent of that
company for the purpose of m aking bargains in its behalf with
others, but to furnish them to persons with whom he expected
to deal on his own account. In H art v. Rensselaer and Saratoga
R ailroad Company, just referred to, the plaintiff had separate
tickets for each of the roads over which she traveled, but she
was permitted to recover against one of the companies, though
unable to .,how that her baggage was lost on the route of that
company. We do not say that the receiving of separate tickets
for the different l ines is not evidence of some weight upon th e
question whether the contract was entire, but we hold that it
does not come within the rule which excl udes parol testimony
respecting a contract which has been reduced to writing.
There was positive evidence of a verbal contract between the
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plaintiff and Allen for carrying the former from New York to

San Francisco. The plaintiff applied at the office to obtain

such passage, and he was promised it for two hundred and fifty

dollars. The tickets were then given him to secure his admis-

sion to the different vehicles of the line. In this Allen pro-

fessed to act as the agent or clerk of some one. So far as

the steamships on the Atlantic were concerned, he was the

agent of the defendant, and no question is made but that he

was authorized to bind the defendant thus far. It is equally

clear to my mind that he was authorized to bind him by con-

tracts for carrying passengers across the isthmus. The Transit

company did not, as a general thing, sell any tickets to trav-

elers ; nor did they make any contracts for passage except with

the defendant. To him they sold tickets, in the nature of per-

mits for passage over their route, in such quantities as he chose

to purchase. It is proved that neither he nor Allen were agents

for the Transit company. When he dealt with a traveler, there-

fore, he bargained on his own account, and not on behalf of

the Transit company. He might have charged more or -less
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than he paid the company. It was certainly possible for him

to dispose of one of these permits by an arrangement with the

passenger so special that the latter should have no recourse to

him ; but if he engaged in terms that the purchaser should

be carried across the isthmus, and gave him one of the Transit

company's tickets to show his title to be admitted on board

their boats and carriages, he was the principal in that contract,

and must answer for its breach. He placed these tickets in the

hands of Allen, who was accustomed to deliver them to passen-

gers in connection with such contracts as the one he made with

the plaintiff. Allen admitted on his examination that he charged

the gross sum of two hundred and fifty dollars for the entire

passage, without any specification of the amount belonging to

the separate branches of the line; and there is not the slightest

evidence that on any occasion he sold the tickets to be taken

at the risk of the passenger, or in connection with any arrange-

ment except such as I have mentioned. The facts that the de-

fendant purchased the tickets of the Transit company; that

he placed them in the hands of his agent Allen for delivery to

passengers ; that the latter was accustomed to dispose of them in

connection with contracts for passage over the entire route ; and

that he transacted the business in an office occupied also by the

defendant, and acted under his general direction — were sufficient

prima facie to charge the defendant as principal in these con-

tracts.

As the detention, which prevented the plaintiff from reaching
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p laintiff and Allen for carrying the former from New York to
San Francisco. The plaintiff applied at the office to obtain
such p assage, and he was promised it for two hundred and fifty
dollars. r:rhe tickets were then given him to secure his admis�
sion to the different vehicles of the l ine. In this A l len pro
fessed to act as the agent or clerk of some one. So far as
the steamships on the Atlantic were concerned, he was the
agent of the defendant, and no question is made but that h e
was authorized to bind the defendant thus far. It is equally
clear to my mind that he was authorized to bind him by con
tracts for carrying p assengers across the isthmus. The Transit
company did not, as a general thing, sel l any tickets to trav
elers ; nor did they m ake any contracts for passage except with
the defendant. To him they sol d tickets, in the nature of per
mits for p assage over their route, in such quantities as he chose
to purchase. It is proved that neither he nor Allen were agents
for the Transit company. When he dealt with a travel er, there
fore, he bargained on his own account, and not on b ehalf of
the Transit company. He might have charged more or less
than he paid the company. It was certainly possible for him
to dispose of one of these permits by an arrangement with the
p assenger so specia l that the l atter should have no recourse to
him ; but if he engaged in terms that the purchaser shoul d
be carried across the isthmus, and gave him one o f the Transit
company 's tickets to show his title to be adm itted on board
their boats and carria ges, he was the principal i n that contract,
and must answer for its breach. He p laced these tickets in the
hands of A l l en, who was accustomed to deliver them to p assen
gers in connection with such contracts as the one he m ade with
the plaintiff. A l l en admitted on his examination that he charged
the gross sum of two hundred and fifty dol lars for the entire
passage, without any specification of the amount belonging to
the separate branches of the l ine ; and there i s not the slightest
evidence that on any occasion he sold the tickets to be taken
at the risk of the passenger, or in connection with any a rrange
ment except such as I have mentioned. The facts that the de
fendant p urchased the tickets of the Transit company ; that
he p laced them in the h ands of his agent Allen for delivery to
p assengers ; that the l atter was accustomed to dispose of them in
connection with contracts for p assage over the entire route ; and
that he transacted the business in an office occupied a lso by the
defendant, and acted under his general direction-were sufficient
prima facie to charge the defendant as principal in these con
tracts.
As the detention, which prevented the p laintiff from reaching
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the steamship Independence before she sailed, occurred -upon

the isthmus, the defendant is chargeable in this action when it

is shown that such detention was a breach of his contract, even

though it should be held that the plaintiff contracted with other

parties for his passage upon the Pacific coast. But I think there

was sufficient evidence to enable the jury to find that the defend-

ant was the principal in the contract which Allen made with the

plaintiff for the entire passage. The terms of the card which

was given to the plaintiff when he received his ticket, and of the

advertisement which was posted at the door of the office, which

the plaintiff read when he went to secure his passage, looked to

contracts for the whole distance. The defendant's connection

with the office and with Allen was sufficient prima facie to charge

him with a knowledge of the contents of these papers, and he is

to be looked upon as their author. Being known to both parties

to the contract for passage, they afford the means of ascertaining

what that contract was if it were otherwise equivocal. If we

add to this evidence the fact that the defendant was the owner

of a moiety of two of the steamships which ran on the Pacific
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side, and that he was a party to the arrangement by which the

Independence, owned substantially by the Schuylers, was em-

ployed in that navigation in connection with the other routes,

a case was made out which was not only suitable for the con-

sideration of the jury, but which, in our opinion, fully war-

ranted the verdict which they gave.

The judgment of the court of common pleas should be affirmed.

All the judges concurred.

126. CONDON V. MARQUETTE, HOUGHTON & ONTONA-

GON RAILROAD CO.,

55 Mich. 218; 54 Am. R. 367. 1884.

Action for value of freight.

Plaintiff shipped goods from New York over several connect-

ing lines to himself at Hancock, Michigan. They were delivered

to defendant March 12th, 1883, and carried to its terminus at

L'Anse next day. They were there stored in defendant's ware-

R . R.
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the steamship Independence before she sailed, occurred upon
the isthmus, the defendant is chargeable in this action when it
is shown that such detention was a breach of his contract, even
though it should be held that the plaintiff contracted with other
parties for his passage upon the Pacific coast. But I think there
was sufficient evidence to enable the j ury to find that the defend
ant was the p rincipal in the contract which Allen made with the
plaintiff for the entire passage. The terms of the card which
was given to the plaintiff when he received his ticket, and of the
advertisement which was posted at the door of the office, which
the p laintiff read when he went to secure his passage, looked to
contracts for the whole distance. The defendant 's connection
with the office and with A l len was sufficient prima facie to charge
him with a knowledge of the contents of these p apers, and he is
to be looked upon as their author. Being known to both parties
to the contract for passage, they a fford the means of ascertaining
what that contract was if it were otherwi e equivocal. If we
add to this evidence the fact that the defendant was the owner
of a moiety of two of the steamships which ran on the Pacific
side, and that he was a party to the arrangement by which the
Independence, owned substantially by the Schuylers, was m
ployed in that navigation i n connection with the other routes,
a case was made out which was not only suitable for the con
sideration of the jury, but which in our opinion fully war
ranted the verdict which they gave.
The judgment of the court of common pleas shoul d be affirmed.
All the judges concurred.

house awaiting their further carriage by the L 'Anse and Hough-

ton Overland Transportation Co., as there was no railroad be-

yond L'Anse. The Transportation Co. was accustomed to

examine the books of defendant to ascertain what goods were

to be taken by it, and to transport from the warehouse such

goods to Hancock or other places in sleighs or other vehicles,
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CONDON V. 1\1 RQ ETTE, HO GHTON & ONTONA
G ON RAILROAD CO.,
55 Mich. 218; 54 Am. R . 367.

1884.

Action for value of freight.
Plaintiff shipped goods from New York over several connect
ing lines to him elf at Hancock, Mich i gan. They were delivered
to defendant J\.farch 12th, 1883, and carried to it terminus at
L 'Anse next d ay. They were there stored in defendant 's ware
house awaiting their further carriage by the L 'Anse and Hough
ton Overland Transportation Co., as there was no railroad be
yond L 'Anse. The Transportation Co. was accustomed to
examine the books of defendant to ascertain what goods were
to be taken by it, and to transport from the warehouse such
goods to Hancock or other p laces i n sleighs or other vehicles.
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March 20th, before the Transportation Co. had called for the

goods, they were destroyed by fire. No notice had been given

by defendant to plaintiff or to the Transportation Co. The

goods had simply remained in the warehouse. Plaintiff claimed

of defendant their value, and that being refused he brought

this suit. The court below instructed that if defendants re-

ceived the goods they remained common carriers during the

transportation of the goods, and after their arrival for such

reasonable time as, according to the usual course of business

with the Transportation Co., would enable defendant to deliver

the goods to that company, and no delay of the Transportation

Co. would exonerate defendant from this liability. Its duty was

to deliver or offer to deliver the goods to the Transportation

Co., and if they were not so delivered or offered plaintiff was

entitled to recover. Judgment for plaintiff, and defendant

brings error.

CooLEY, C. J. (After stating the facts.) The question which

the instruction presents is one upon which the authorities are

somewhat divided. It received careful attention at the hands
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of the New York Court of Appeals in McDonald v. Western Rail-

TERMINATION OF CARR I E R 'S RELATION.

March 20th, before the Transportation Co. had called for the
goods, they were destroyed by fire. No notice had been given
by defendant to p laintiff or to the Transportation Co. The
goods had simply remained in the warehouse. Plaintiff claimed
of defendant their value, and that being refused he brought
this suit. The court below instructed that if defendants re
ceived the goods they remained common carriers during the
transportation of the goods, and after their arrival for such
reasonable time as, accordi ng to the usual course of business
with the Transportation Co., would enable defendant to deli ver
the goods to that company, and no delay of the Transportation
Co. would exonerate defendant from this liability. Its duty was
to deliver or offer to deliver the goods to the Transportation
Co., and if they were not so delivered or offered plaintiff was
entitled to recover. Judgment for p laintiff, and defendant
brings error.

road Corporation, 34 N. Y. 497, where several opinions were de-

livered. The facts upon which the decision was to be made

were in all respects similar to those now before us, and the

judges were unanimous in holding that the railroad company

was liable. Wright, J., said: "The goods had been received

by the defendants at Chatham, to be transported to Binghamton

by way of the Erie and Chenango canal. Their obligation there-

fore was to carry the goods safely to the end of their road and

deliver them to the next carrier on the route beyond. A carrier

in such case does not release himself from liability by simply

unloading the goods at the end of his route, and placing them

in his own storehouse, without delivery or notice to, or any at-

tempt to deliver to, the next carrier." Hunt, J., in a concurring

opinion, referring to Ladue v. Griffith, 25 N. Y. 364, 82 Am. D.

360, as a somewhat similar case, said: "The defendants in the

present case did no act indicating that they had renounced

the liability of a carrier. They simply unloaded and deposited

goods in their warehouse. Had this deposit been made in the

warehouse of a company engaged in canal transportation west-

wardly, it would have been an act of great significance. But

here the fact is expressly found that it was the custom of the

further carrier to take the goods from the defendant's depot.

The liability of the further carrier did not commence until he

removed the goods from the defendants' warehouse. The deposit
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COOLEY, C. J. ( After stating the facts. ) The question which
the instruction presents is one upon which the authorities are
somewhat divided. It received careful attention at the hands
of the New York Court of Appeals in McDonald v. Western Rail
road Corporation, 34 N. Y. 497, where several opinions were de
l ivered. The facts upon which the decision was to be made
were in a l l respects similar to those now before us, and the
judges were unanimous in holding that the railroad company
was liable. WRIGHT, J., sai d : ' ' The goods had been received
by the defendants at Chatham, to be transported to Binghamton
by way of the Erie and Chenango canal. Their obligation there
fore was to carry the goods safely to the end of their road and
deliver them to the next carrier on the route beyond. A carrier
in such case does not release himself from liabil ity by simply
unloading the goods at the end of his route, and placing them
in his own storehouse, without del ivery or notice to, or any at
tempt to deliver to, the next carrier. " HUNT, J., i n a concurring
opinion, referring to Ladue v. G riffith, 25 N. Y. 364, 82 Am. D.
360, as a somewhat similar case, said : ' ' The defendants i n the
p resent case did no act indicating that they had renounced
the l iability of a carrier. They simply unloaded and deposited
goods in their warehouse. Had this deposit been made in the
warehouse of a company engaged in canal transportation west
wardly, it would h ave been an act of great significance. But
here the fact is expr s l y found that it was the custom of the
further carrier to take the goods from the defendant 's depot.
The liabil ity of the further carrier did not commence until he
removed the goods from the defen clants ' warehouse, The deposi t
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therefore by the defendants in their own warehouse did not

afford any evidence of a renunciation of the carrier's liability."

And he added that the deposit of the goods in the warehouse was

to be considered a mere accessory to the carriage by defendant,

and their liability as carrier was therefore unbroken.

This decision was approved as sound and followed as authority

in Mills V. Michigan Cent. R. Co., 45 N. Y. 622, 6 Am. Rep.

152, and it is undoubtedly the settled law of New York at this

time. The same doctrine was laid down in Conkey v. Milwaukee,

etc., R. Co., 31 Wis. 619, 11 Am. Rep. 630, in a forcible

opinion by Dixon, C. J., and also in Irish v. Milwaukee, etc., R.

Co., 19 Minn. 376, 18 Am. Rep. 340, which cites with ap-

proval the case in 34 N. Y, Reports. The like doctrine also ap-

pears to be recognized in Erie Railroad Co. v. Lockwood, 28 Ohio

St. 358 ; Brintnall v. Saratoga, etc., R. Co., 32 Vt. 665 ; Packard

V. Taylor, 35 Ark. 402, 37 Am. Rep. 37; and Louisville,

etc., R. Co. V, Campbell, 7 Heisk. 253. It was also affirmed in

Michigan Cent. R. Co. v. Manufacturing Co., 16 Wall 318. This

last case expresses views not in harmony with the opinion of this
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court respecting a certain clause in the charter of the Michigan

Central Railroad Company as expressed in Michigan Central

R. Co. V. Hale, 6 Mich. 243, and Same Company v. Lantz, 32

Mich. 503; yet as the question now under consideration was

considered and decided by the court upon common-law princi-

ples, the conflict of views on the question of construction is of no

importance in this case.

We think these cases lay down a rule which is just to shippers

of goods, and not unreasonably burdensome to carriers. The

shipper delivers his goods to a carrier, who becomes insurer for

their safe transportation; and if the operations of one carrier

cover a part only of the line of transit, and another is to receive

the goods from him, the shipper has a right to understand that

the liability of an insurer is upon some one during the whole

period. The duty of the one is not discharged until it has been

imposed upon the succeeding carrier; and this is not done until

there is delivery of the goods, or at least such a notification

to the succeeding carrier as, according to the course of the busi-

ness, is equivalent to a tender of delivery. There is nothing

in this which is burdensome to the carriers; for this is the cus-

tomary method in which the business is done ; and the rule only

requires that the customary method shall be pursued without

unreasonable delay or negligence.

The connecting carriers in this case appear to have established

a custom of their own, under which actual delivery of the goods

or notice to take them was dispensed with, and the one was to
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therefore by the defendants in their own warehouse did not
afford any evidence of a renunciation of the carrier 's liability. "
And he added that the deposit of the goods in the warehouse was
to be considered a mere accessory to the carriage by defendant,
and their liability a carrier was therefore u nbroken.
This decision was approved as sound and followed as authority
in :Mills v. Michigan Cent. R. Co., 45 'N. Y. 622, 6 A m. Rep.
1 5,_,, and it is undoubtedl y the settled law of New York at this
time. The same doctrine was laid down in Conkey v. Milwaukee,
etc., R. Co., 31 Wis. 619, 1 1 Am. Rep. 630, in a forcible
opinion by DIXON, C. J., and also i n Irish v. Milwaukee, etc., R.
Co., 19 l\finn. 376, 1 8 Am. Rep. 340, which cites with ap
proval the ca e i n 34 N. Y. Reports. The like doctrine also ap
pears to be recognized in Erie Railroad Co. v. Lockwood, 28 Ohio
St. 358 ; Brintnall v. Saratoga, etc., R. Co., 32 Vt. 665 ; Packard
v. Taylor, 35 A rk. 402 37 Am. Rep. 37 ; and Louisville,
etc., R. Co. v. C ampbell, 7 Rei k. 253. It was also affirmed in
Michigan Cent. R. Co. v. Manufacturing Co., 1 6 Wall 318. This
l ast case expresses views not in harmony with the opinion of this
court re pectinCY a certain clause in the charter of the Michigan
Central Rail road Company as xpres ed in Michigan C entral
R. Co. v. Hale, 6 Iich. 243, and Same Company v. Lantz, 32
Mich. 503 ; yet as the que tion now under con ideration was
considered and decided by the court upon common-law princi
p les, the conflict of view on the question of construction is of no
importance in this case.
We think these cases lay down a rule which is ju t to shipp rs
of goods, and not unrea onably burdensome to carriers. 'The
shipper del ivers his goods to a carrier, who becom s insurer for
their safe transportation ; and if the operations of one carrier
cover a part only of the line of transit, and another is to receive
the goods from him, the shipper has a right to understand that
the liability of an insurer is upon some one during the whol e
period. The duty of the one i s not discharged until it has been
imposed upon the succeeding carrier ; and this is not done until
there is del i' ery of the goods, or at least such a noti£cation
to the succeeding carrier as, according to the course of the busi
ness, is equival ent to a tende r of delivery. There is nothing
in this which is burdensome to the carriers ; for this is the cus
tomary method in which the business is done ; and the rule only
rer1uire that the customary method shall be pursued without
unreasonable delay or negligence.
The connecting carriers in this case appear to have e tablished
a custom of their own, under which actual delivery of the goods
or notice to take them was dispensed with, and the one was to
33
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ascertain from the books of the other what goods were ready for

reception and further carriage. This, as between themselves,

was well enough while it worked well; but it was an arrange-

ment to which the plaintiff was not a party, and the defendant

could not by means of it relieve itself of any liability which

duty to the plaintiff imposed. And it was clearly its duty to the

plaintiff, as we think, to relieve itself of the responsibility of

the goods remaining for an unreasonable time in its warehouse;

and to do this, it was necessary that the responsibility be trans-

ferred to the carrier next in line. But the mere permission to

inspect its books and take whatever was ready for carriage

would not do this ; there should have been distinct notice which

would apprise the other carrier that defendant expected the

removal of the goods.

In this case there were no facts indicating a renunciation, as

to these goods, of the liability of common carrier by the defend-

ant, or that it was supposed by the agents of the defendant that

that character had been exchanged for any other. If it ever

was, it must have been at the moment the goods were received;
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for nothing took place afterward to change the relation of the

defendant to the goods until the fire took place. But we are not

ready to assent to the doctrine that a railroad company, as to

goods transported by it, ceases to be carrier the moment the

goods are received at its warehouse. "We do not think that is

the law, or that it ought to be.

The judgment should be affirmed.

127. MOORE V. NEW YORK, NEW HAVEN & HARTFORD

RAILROAD CO.,

173 Mass. 335; 53 N. E. R. 816; 73 Am. St. R.~ 298. 1899.

Holmes, J. This is an action by a passenger to recover for

damage to her luggage, suffered somewhere in the course of a

passage from Charleston, Tennessee, to Boston. The passage

was over six connecting railroads; it does not appear where the

damage was done, and the plaintiff seeks to recover upon a pre-

sumption that the accident happened upon the last road.

TERMINATION OF C A R R I ER 'S RELATION.

ascertain from the books of the other what goods were ready for
reception and further carriage. This, as between themselves,
was wel l enough while it worked wel l ; but it was an arrange
ment to which the plaintiff was not a party, and the defendant
could not by means of it relieve itself of any liability which
duty to the plaintiff imposed. And it was clearly its duty to the
p laintiff, as we think, to relieve itsel f of the responsibility of
the goods remaining for an unreasonable time in its warehouse ;
and to do this, it was necessary that the responsibility be trans
ferred to the carrier next in line. But the mere perm ission to
inspect its books and take whatever was ready for carriage
would not do this ; there should have been distinct notice which
would apprise the other carrier that defendant expected the
removal of the goods.
In this case there were no facts indicating a renunciation, as
to these goods, of the l iability of common carrier by the defend
ant, or that it was uppo ed by the agent of the defendant that
that character had been exchanged for any other. If it ever
wa , it mu t have been at the moment the goods were received ;
for nothing took p l ace afterward to change the relation of the
def nclant to the goods until the fire took p l ace. But we are not
rea ly to a ent to the doctrine that a ra ilroad company, as to
goods transported by it, cea es to be carrier the moment the
go d are received at it warehous . We do not think that is
th l aw, or that it ought to be.
The judgment hould be affirmed.

The so-called presumption was started and justified as a true

presumption of fact, that goods shown to have been delivered in

good condition remain so until they are shovni to be in bad

condition, which happens only on their delivery. But it was

much fortified by the argument that it was a rule of convenience,

if not of necessity, like the rule requiring a party who relies
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MOORE V. NEW YO RK, NEW HAVEN & HARTFORD
RAILROAD C O.,

173 Mass. 335j 53 N. E. R. 816_; 73 Am. St. R. 298.

1899.

HOLMES, J. This is an action by a passenger to recover for
damage to her luggage, suffered somewhere in the course of a
passage from Charleston, Tennessee, to Boston. The passage
was over six connecting railroads ; it does not appear where the
damage was done, and the plainti ff seeks to recover upon a p re
sumption that the accident happened upon the last road.
The so-called presumption was started and justified as a true
p resumption of fact, that goods shown to have been delivered in
good condition remain so until they are shown to be in bad
condition, which happens only on their del ivery. But it was
much fortified by the argument that it was a rule of convenience,
if not of necessity, l ike the rule requiring a party who relies
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upon a license to show it: 1 Greenleaf on Evidence, sec. 79;

Pub. Stats., c. 214, sec. 12. As we, in common with many other

American courts, hold the first carrier not answerable for the

whole transit, and not subject to an adverse presumption

(Farmington Mercantile Co. v. Chicago etc. R. R. Co., 166 Mass.

154, 44 N. E. R. 131), it is almost necessary to call on the last

carrier to explain the loss, if the owner of the goods is to have

any remedy at all. To do so is not unjust, since whatever means

of information there may be are much more at the carrier's

command than at that of a private person. These considerations

have led most of the American courts that have had to deal with

the question to hold that the presumption exists : Smith v. New

York Cent. R. R. Co., 43 Barb. 225, 228, 229 ; affirmed, 41 N. Y.

620; Laughlin v. Chicago etc. Ry. Co., 28 Wis. 204, 9 Am. Rep.

493; Memphis etc. R. R. Co. v. Holloway, 9 Baxt. 188, 191;

Dixon v. Richmond etc. R. R. Co., 74 N. C. 538 ; Leo v. St. Paul

etc. Ry. Co., 30 Minn. 438 ; 15 N. W. R. 872 ; Montgomery etc.

Ry. Co. V. Culver, 75 Ala. 587, 51 Am. R. 483 ; Beard v. Illinois

Cent. Ry. Co., 79 Iowa, 518, 44 N. W. R. 800, 18 Am. St. R.
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381 ; Savannah etc. Ry. Co. v. Harris, 26 Fla. 148, 7 So. R. 544,

23 Am. St. R. 551; Faison v. Alabama etc. Ry. Co., 69 Miss.

569, 13 So. R. 37, 30 Am. St. R. 577 ; Forrester v. Georgia R. R.

etc. Co., 92 Ga. 699, 19 S. E. R. 811. In the opinion of the court,

the weight of argument and authority is on that side. Mr.

Justice Lathrop and I have not been able to free our minds from

doubt because we are not fully satisfied that the court has not

committed itself to a different doctrine. Still, it has not dealt

with it in terms. In Darling v. Boston etc. R. R. Co., 11 Allen,

295, the only question discussed was a question of contract. In

Swetland v. Boston etc. R. R. Co., 102 Mass. 276, the question

was as to frozen apples. It appeared that the weather had been

very cold before delivery to the defendant. The presumption

was not mentioned. These are the two nearest cases.

Judgment for plaintiff.

128. ALLEN V. MAINE CENTRAL RAILROAD CO.,

79 Me. 327; 9 Atl. R. 895; 1 Am. St. R. 310. 1887.

By Court, Emery, J. The only mooted question in this ease

is, whether the plaintiffs effectually exercised against the carrier

their clear right of stopping the goods in transitu.

The plaintiffs seasonably telegraphed and wrote the proper

officer of the defendant company (the carrier) to stop and

return the goods. The defendant company contend the notice
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upon a license to show it : 1 Greenleaf on Evidence, sec. 79 ;
Pub. Stats., c. 214, sec. 12. As we, in common with m any other
A merican courts, hold the first carrier not answerable for the
whole transit, and not subj ect to an adverse presumption
( Farmington Mercantile Co. v. Chicago etc. R. R. Co., 1 6 6 Mass.
154, 44 N. E . R. 1 31 ) , it i s almost necessary to call on the last
carrier to explain the loss, i f the owner of the goods is to have
any remedy at all. To do so is not unjust, since whatever means
of information there may be are much more at the carri r 's
command than at that of a private person. These considerations
have led most of the American courts that have had to deal with
the question to hold that the presumption exists : Smith v. New
York Cent. R. R. Co., 43 Barb. 225, 228, 229 ; affirmed, 41 N. Y.
620 ; Laughlin v. Chicago etc. Ry. Co., 28 Wis. 204, 9 Am. R"p.
493 ; l\[emphis etc. R. R. Co. v. Holl oway, 9 B axt. 188, 191 ;
Dixon v. Richmond etc. R. R. Co., 7 4 N. C. 538 ; Leo v. St. Paul
etc. Ry. Co., 30 Minn. 438 ; 15 N. W. R. 872 ; Montgomery etc.
Ry. Co. v. Culver, 75 Ala. 587, 51 Am. R. 483 ; Beard v. Illinois
Cent. Ry. Co., 7 9 Iowa, 518, 44 N. W. R. 800, 18 Am. St. R.
381 ; Savannah etc. Ry. Co. v. H arris, 26 Fla. 148, 7 So. R. 544,
23 Am. St. R. 551 ; Faison v. Alabama etc. Ry. Co., 69 Miss.
569, 13 So. R. 37, 30 Am. St. R. 577 ; Forrester v. Georgia R. R.
etc. Co., 92 G a. 699, 19 S. E . R. 8 1 1. In the opinion of the court,
the weight of a rgument and authority is on that side. Mr.
Justice Lathrop and I have not been able to free our minds from
doubt because we are not ful ly satisfied that the court h as not
committed itself to a different doctrine. Still, it has not dealt
with it i n terms. In D arling v. Bo ton etc. R. R. Co., 11 Allen,
295, the only question discussed was a question of contract. In
Swetland v. Boston etc. R. R. Co., 102 Mass. 276, the question
was as to frozen apples. It appeared that the weather had been
very cold before delivery to the defendant. The presumption
was not mentioned. These are the two nearest cases.
Judgment for plaintiff.
·

128.

ALLE N V. MAINE CENTRAL RAILROAD C O.,

79 Me. 327; 9 Atl. R. 895; 1 A m . St. R. 310.

1887.

By Court, EMERY, J. The only mooted question i n this case
is, whether the plaintiffs effectually exercised against the carrier
their clear right of stopping the goods in transitu.
The plaintiffs seasonably telegraphed and wrote the p roper
0fficer of the defendant company ( the carrier) to stop and
return the goods. The defendant company contend the notice
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was insufficient, because there was no statement of the nature

or basis of the claim to have the goods stopped. While such

a statement is probably usual, it does not seem necessary in this

ease. The carrier is presumed to know the law, and by such

a notice as was given here is effectually apprised of a claim

adverse to the consignee, as well as of a claim upon himself. In

Benjamin on Sales, 1276, while it is said that the usual mode

is a simple notice to the carrier, stating the vendor's claim, etc.,

it is also stated that "all that is required is some act or declara-

tion of the vendor countermanding the delivery." Brewer, J.,

in Rucker v. Donovan, 13 Kan. 251, 19 Am. Rep. 84, said: "A

notice to the carrier to stop the goods is sufficient. No particular

form of notice is required." In Clemintson v. Grand Trunk

R'y Co., 42 U. C. Q. B. 263, while it was held that the notice was

faulty in not identifying the goods, it was said that a specifica-

tion of the basis of the claim was not necessary.

The defendant further contends that the plaintiff's omission

to afterward prove to the carrier their right to stop the goods,

when requested by the carrier to do so, has vacated their claim,
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and released the carrier from liability. But the carrier is not the

tribunal to determine the rights of the consignor and consignee.

Neither of these parties can be required to plead or make proof

before the carrier. No man need prove his case to his adversary.

It is sufficient if he prove to the court. The carrier cannot con-

clusively adjudicate upon his own obligations to either party.

He is in the same position as is any man, against whom con-

flicting claims are made. If, as is alleged here, the circumstances

are such that he cannot compel them to interplead, he must in-

quire for himself, and resist or yield at his peril.

It is reasonable, however, that the person assuming the right

to stop goods in transit should act in good faith toward the

carrier. He should, if requested, furnish him,' in due time with

reasonable evidence of the validity of his claim, though it may

not amount to proof. Should the consignor refuse such reason-

able information as he may possess, such refusal might be con-

strued as a waiver of his peculiar right, and might justify the

carrier, after a reasonable time, in no longer detaining the goods

from the consignee. But there was no such refusal here. The

plaintiffs sent forward the invoice and their affidavit within a

reasonable time.

The plaintiffs have now proved their right to stop the goods,

and the defendant company, having denied that right without

good reason, must respond in damages.

Judgment for plaintiffs for $176.41, with interest from the

date of the writ.
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was insufficient, because there was no statement of the nature
or basis of the claim to have the goods stopped. While such
a statement is probably usual, it does not seem necessary in this
case. The carrier is presumed to know the law, and by such
a notice as was given here is effectually apprised of a claim
adverse to the con ignee, as well as of a claim upon himself. In
Benj ami n on Sale , 1276, while it is said that the usual mode
is a simple notice to the carrier, stating the vendor 's claim, etc.,
it is also stated that " all that is required is some act or declara
tion of the vendor countermanding the delivery. ' ' Brewer, J.,
in Rucker v. Donovan, 13 Kan. 251, 19 Am. Rep. 84, said : " A
notice to the carrier to stop the goods is sufficient. No parti cular
form of noti12e is required. ' ' In Clemint on v. G rand Trunk
R ' y Co., 42 U. C. Q. B. 263, while it was held that the notice was
faulty in not identi fying the good , it was said that a specifica
tion of the ba sis of the claim was not nece ary.
The defendant further contends that the plaintiff 's omission
to afterward prov to the carrier their right to stop the goods,
when requested by the carrier to do so, has vacated their claim,
and relea ed the carrier from liability. But the carrier is not the
tribunal to det rmine the rights of the con ignor and con ignee.
N ither of these parti s can be requir d to plead or make proof
before the carrier. No man need prov hi ca e to his adversary.
It is sufficient if he prove to the court. The carrier cannot con
cl u iv ly adjudicate u pon his own obligations to ither party.
H e is in the sam po ition as is any man , a O'ainst whom con
flicting claims are mad . If, a is alleo-ed here, the circum tances
a rc such that he cannot comp 1 them to interplead, he must i n
quire for hims l f, and resi t or yi ld at hi peril.
It is reasonable, how v r, that the p rson assuming the right
to stop goods in tran it houl act in good faith toward the
carrier. He should, if reque t d, furnish him, · i n due time with
reasonable evid nee of th validity of his claim, though it may
not amount to p roof. Shoul d the consignor refuse such reason
able information as h may posses , such r fusal might be con
strued as a waiver of hi peculiar right, and might ju tify the
carrier, after a reasonabl e time, in no longer detaining the goods
from the consignee. But there was no such refusal here. The
plaintiffs sent forward the invoice and their affidavit within a
reasonable time.
The plaintiffs have now p roved their right to stop the good ,
and the defendant company, having denied that right without
good reason, must respon d in damages.
J udgment for plaintiffs for $176.41, with interest from the
Liate of the writ.

