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CASE vs. BEAUREGARD.

Supreme Court of the United States, 1878.

93 U. S. 119, 2') L. Ed. 370.

Action in equity brought July 10, 1869, by Case, as receiver

of the First Nation-al Bank of New Orleans, against Beaure-

gard, May, Graham, Binder, Bonneval, Hernandez, the New

xv.

Orleans & Carrollton R. R. 00., and the Fourth National Bank

J

of New York, to recover a debt of $237,000, which he claimed

was due from, and had been contracted by, Beauregard, May

and Graham as copartners; and to have certain transfers of

partnersliip property set aside -and the property subjected to

APPLICATION OF ASSETS TO CLAIMS OF
CR.EDITORS.

the payment of the debt.‘ He claimed that the First National

Bank, being creditor of the ﬁrm, had a lien upon the partner-

ship property and priority in payment out of the ﬁrm assets;

that the ﬁrm and the individual partners were insolvent; and

thwt the deeds referred to in the opinion were in fraud of the

rights of the Bank and should -be set aside.

CASE vs. BEAUREGARD.·

\
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Complain-ant’s bill was dismissed below and he appeals.

Supreme Court of the United States, 1818.

J. D. Rouse and Chas. Oasc, for appellant.

John A. Campbell and H. C‘. Miller, for appellee.

Asst. Atty. Gen’l. Smith, for the United States.

9:J U. S. 119, 2:> L. Ed. 870.

Mr. Justice Srnoxo delivered the opinion of the court. The

object of this bill is to follow and subject to the payment

‘For other aspects of the same controversy, see Bank vs. (Jarrolltmi

Railroad, ante, p. 147. -

Action in equity brought July 10, 1869, by Case, as receiver
of the First National Bnnk of New Orleans, against Beauregard, May, Graham, Binder, Bonneval, Hernandez, the New
Orleans & Carrollton R. R. Co., and the Fourth National Bank
of New York, to recover a debt of $237,000, which he claimed
wa.s due from, and ·had been contracted by, Beauregard, May
and Gra·ham as copartners; and to have certain transfers of
p1.rtnership property set aside and the property -subjected to
the payment of the debt.1 He claimed that the First National
Bank, being creditor of the firm, ·b ad a lien upon the partnership property and priority in payment out of the firm assets;
that the firm and the individual partners were insolvent; and
thwt the deeds referred to in the opinion were in fr.a.ad of the
rights of the Bank and should be set aside.
Complninant's bill was dismissed ·b elow and he appeals.
J. D. Rouse and Clras. Case, for appellant.

John A. Campbell a.nd H. C. Miller, for appellee.

A.sst. Atty. Gen'l. Smith, for the United States.

Mr. Justice STRO~G doelivered the opinion of the court. The
object of this bill is to follow and subject to the payment
1 For other aspects of the same controversy, see Bank vs. C:url'olltoa
Railroad, ante, p. 147.
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of a partnership debt property which formerly belonged to the

441

partnership, but which, before the bill was ﬁled, had been

“transferred to the defendants. There is little if any contro-

versy respecting the f-acts, and little in regard to the princi-

ples of equity invoked by the complainant. The important

question is whether those principles are applicable to the facts

of the case. '

No doubt the effects of a partnership belong to it as long as

it continues in existence, and not to the individuals who

compose it. (The right of each partner extends only to a.

share of what may remain after the payment of the debits

of the ﬁrm and the settlement of its accounts. Growing

out of this right, or rather included in it, is the right to

have the partnership property applied to the payment of the

partnership debts in preference to those of any individual part-

ner. This is an equity the partners ‘have as between them-

selves, and in certain circumstances it inures to the beneﬁt of

the credit-ors of the ﬁrm. The latter are said to have a privi-

lege or preference, sometimes loosely denominated a lien, to

have the debts due to t-hem paid out of the assets of a ﬁrm

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

in course of liquidation, to the exclusion of the creditors of its

several members. Their equity, however, is a derivative one.

It is not held or enforceable in their own right. It is practi-

cally a subrogation to the -equity of the individual partner, t-o

be made effective only through him. Hence, if he is not in

a condition to enforce it, the creditors of the ﬁrm ca-nnot be.

Rice vs. Barnard, 20 Vt. 479, 50 Am. Dec. 54. Appeal ofthe

York County Bank, 32 Pa. St. 446. But so long as the equity

of the partner remains in him, so long as he retains an interest

in the ﬁrm assets, as a partner, a court of equity will allow

the creditors of the lirm to avail themselves of his equity, and

enforce, through it, the application of those assets primarily

to payment of the debts due them, whenever the property

comes under its administration.)

It is indispensable, ‘however, to isulch relief, when tihe credit-

ors are, as in the present case, simple-contract creditors, that

the partnership property should be within the control of the

court and in the course of administration, brought there by

the bankruptcy of the ﬁrm, or by an assignment, or by the crea-

tion of a trust in some mode. This is because neither the part-

ners nor the joint creditors have any speciﬁc lien, nor is there
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of a partnel"S'hip debt property which formerly belonged t-0 the •
partnership, but which, before the bill wa.s filed, had been
transferred to the defendants. There is little if any contron·rsy res-pecting the facts, and little in regard to the principles <>f· equity invoked by the complainant. The important
question is whether those principles are applicable to tihe facts
<Jf the case.
·
No doubt the effects of a partnership bel<>ng to it as long as •
it oontinues in existence, and not to the individuals who
c'Omp<>Se it. The right (}f e11ch partner extends only to a
shar8 of what may remain after the payment of the debts
of the firm and the settlement of its accounts. Growing
out of this right, or ra1her included in it, is the right to
have the partnership property applied to the payment of the 1
•!
partnership debts in pr~ference to those of any individual 1nrt- /
ner. This is an equity 1he partners ·have as between them- ,
selves, and in certain circumstances it inures to t·he benefit of
the creditors of the firm. The latter are said to have a privi- 1
lege or preference, sometimes loosely denominated a lien, to • '
•
I
·have the debts due to them paid out of the assets of a firm I
in course of liquidation, to the exclusion of the creditors of its
several members. Their equity, however, is a derivative one.
It is not held or enforceable in their own right. It is practically a subrogation to ·t he equity of the individual partner, to
be made effective only through him. H{'nce, if he is not in
a condition to enforce it, the creditors of the firm cannot be.
Rice vs. Barnard, 20 Vt. 479, 50 Am. Dec. 54. Appeal of the
Y.01·k County Bank, 32 Pa. St. 446. But so long as the equity
&f the partner remains in him, so long as be reta.ins an interest
in t.h e firm assets, as a partner, a court of equity will a·llow
the creditors of the ilrm to avail themselves of his equity, and
enforce, through it, the application of those a.ssets primarily
to payment of the debts due them, whenever the property
comes under its administration.)
It is indispensable, however, to •suich relief, when t1he credit·
ors are, as in the pl'esent case, simple-contl'act creditors, that
the partnership property shou1d be within the control of the ·•
coul't and in the course of administration, bl"ought there by
the bankruptcy of the firm, or by an assignment, or by the creati-0n of a trust in some mode. This is because neither the part- ners nor the joint creditors have any specific lien, nor is there 1
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any trust that can be enforced until the property h-as passed

in custodiam lcgis. Other property can be followed only after

a judgment at law has been obtained and an execution has

proved fruitless.

S0, if before the interposition of the court is asked the prop-

erty has ceased to belong to the partnership, if by a bona ﬁde

r

transfer it -has become the several property either of one

partner or of a third person, the equities of the partners are

extinguished, and consequently the derivative equities of the

creditors are at an end. I-t is, therefore, always essential to

1

any preferential right of the creditors that t-here shall be

!

property owned by the partnership when the claim for prefer-

I

ence is so-ught to be enforced. Thus, in Ea: parte Ruﬁi-n (6 Ves.

I

119), where from a partnership of two persons one retired.

assigning the pa.rtnersl1ip property to the other, and taking a

·J

bond for the value and a covenant of indemnity against d-ebts,

it was ruled by Lord Ennozv t-hm-t the joint creditors h-ad no

equity attaching upon partnership effects, even remaining in
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specie. A-nd su-ch -has been the rule generally accepted ever

since, with the single qualiﬁcation that the assignment of the

retiring partner is not mala ﬁde. Kimball vs. Thompson, 13

Metc. (Mass) 283; Allen vs. The Centre Valley Company, 21 Conn.

130, 54 Am. Dec. 333; Ladd rs. G~ri-swold, 9 Ill. 25, 46 Am. Dec.

443; Smith rs. Edwards, 7 Humph. (Tenn.) 106, 46 Am. Dec. 71;

Robb vs. Mudgc, 14 Gray (Mass) 534; Baker’s Appeal, 21 Pa. St.

76; Sigler vs. Ii'noa.- County Bank, 8 Ohio St. 511; W-ilcoav vs.

Kellogg, 11 Ohio 394.

The joint estate is converted into the separate estate of the

assignee by force of the contract of assignment. And it makes

n-o difference whether the retiring partner sells to the other

partner or to a third person, or whether the sale is mad-e by

him or under a judgment against him. In either case his

equity is gone. These principles are settled by very abundant

autliorities. It remains, therefore, only to consid-er whether, in

view of the rules thus settled and of the facts of this case, the

complainant, through any one of the partners, "has a right to

follow the speciﬁc property which formerly belonged to the

partnership, and compel its application to the paym-en-t of the

debt due from the ﬁrm to the bank of which he is the receiver.

The -partnership, while it was in existence, was composed of

three persons, May, Graham, and Beauregard, but it -bad

\

any trust that can be enforced until the property baa passed
in custodiani. legis. Other property can be followed only after
a judgment at law has ·been obtained and an executfon bu
proved fruitless.
So, if before the interposition of the court is a.sked the pr<>perty has ceased to belong to the p1rtnl'r&h.ip, if by a bona {Uk
tran.sfer it has become the several property either of one
partner or of a third person, the equities of the partners a.re
extinguishl'd, and C'onsequently the derivative equities of the
creditors are at an end. It is, therefore, always essentill to
any preferential right of the creditor.a that there shall be
property owned by the partnership when the clajm for preference is sought to be enforced. Thus, in Ex parte Ruffin (6 Ves.
llll), where from a partnersl1ip of two persons one retired,
assigning the partnership property to the other, and taking a
bond for the value and a covenant of ind·enmity against debts,
it was ruled by Lord ELDON thu.t the joint creditors bad n•o
equity attilching upcm partnership effects, ev.en remaining in
specie. And such ·has been the rule generally a:ccepted ever
sinee, with the singl~ qualification that the assignment of th£'
retiring partner is not mala fide. l{imball vs. Thompson, 13
Mete. (Mass.) 283; A.lien t:s. The Centre l1alley Company, 21 Conn.
130, 54 Am. Dec. :l33; Ladd 1·s. Gris1cold, 9 Ill. 25, 46 Am. Dec.
443; Smith t'S. Edtcards, 7 Humph. (Tenn.) 106, 46 Am. Dec. 71;
Robb t'S. Mudge, 14 Gray (Mass.) 5:J4; Baker's Appeal, 21 Pa. St.
76; Sigler vs. K11o:r Oount.l/ Bank, 8 Ohio St. 511; Wilct>.J) vs.
/(cllogg, 11 .Ohio 3!l4.
'l"he joint estate is converted into the separate estate of the
assignee by fo1·ce of the contl'act of assignment. And it m:.lke,s
n-o differenre whether the retiring partner sells to the otiber
partnn or to a third person, or whether the sale is mad·e by
him or under a judgm<>nt a~ainst him. In either ca.se bis
equity is gone. These principles are settled by very abundant
authorities. It remains, therefore, only to consid·er whether, in
view of the rules thus settled and of the facts of this case, th~
oomplainant, through any one of the partners; bas a right to
f.ollow the specific property which formerly belon~ to the
partnership, and compel its application to the pay1neut of the
debt due from the firm to the bank of which he is the receiver.
1'lH' partnerl.'"lhip, while it wa.s in existence, wa.s composed of
three pers()ns, May, Graham, and Beauregard, but it bad
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ceased to exist before this suit was commenced. It was en-

tirely insolvent, and all the partnership etfects -had been trans-

ferred to others for valuable considerations. None of the

property was ever within the jurisdiction of the court for

administration.

On the 8th of May, 1867, Graham, one of the partners,

assigned all his right and interest in any property and elfects

of the partnership, and whatever he might be entitled to under

the articles thereof, together with all debts due to him from

the partnership or -any member thereof, to the Fourth National

Bank of the city of New York. By subsequent assignments

made on the 14th and 16th of May, 1869, May, the sec-ond part-

ner, transferred all his interest in the partnership property to

the United States, and by the same instrument transferred to

the United States, by virtue of a power of attorney which he

held, t-he interest of Graham. On the 21st of August, 1867, the

United States sold and transferred their interest obtained

from May and Graham in all the partnership property, includ-

ing real estate, t-o Alexander Bonneval, Joseph Hernandez,

and George Binder. On the 15th of October next following, an
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act of fusion was executed between the New Orleans and Oar-

rollton Railroad Company, Beauregard, Bonneval, Hernandez,

and Binder, by which the rights of all the parties became

vested in the railroad company, subject to the debts and lia-

bilities of t-h-e company, whether due or claimed from the

lessee or the stockholders.

The eﬁect of these transfers and act of fusion was very

clearly to convert the partnership property into property held

in severalty, or, -at least, to terminate the equity of any part-

ner to require the application thereof to the payment of the

joint debts. Hence if, as we have seen, the equity of the part-

nerhip creditors can be worked out only through the equity of

the partners, there was no such equity of t-he partners, or any

one of them, as is now claimed, in 1869, when this bill w-as ﬁled.

No one of the partners could then insist that the property

should be applied first -to the satisfaction of the joint debts,

f-or his interest in the partnership and its assets had ceased.

Baker’s Appeal, 21 Pa. St. 823. That was ~a ca-se where a ﬁrm

had consisted of ﬁve brothers. Two of them withdrew, dispos-

ing of their interest in the partnership estate and eifects to the

other three, the latter agreeing -to pay the debts of the ﬁrm.

teased to exist before this suit was commenced. It was entirely insoh'ent, and all the partnership effects ·had been tran1ft>rred to f)thers for valuable considerations. None of the
property was ever within the jurisdic.tion of the court for
administrn ti on.
On the 8th or May, 1867~ Graham, one of the partners,
assigned all his right and interest in any property and effects
()f the partnership, and whatever he might be entitled to under •
the articlf's thereof, t·ogether with all de'bt.s due to him from
the partnership-or ·any member thereof, to the Foorth National
Bank ()f the city of New York. By subsequent assignments
m:i.de on the 14th and 16th of :May, 18G9, May, rtlle second partner, transferred all bis interest in the partnership pToperty to '
the United States, and by the same instrument trausferred to
the United States, by virtue <>fa power of attorney whieh he
held, the interest of Graham. On the 21st of August, 1867, the
United States sold and transferred their interest obtained
from May and Graham in all the partnership property, including real estate,. to Alexander Bonneva.l, Joaeph Hernandez,
and George Binder. On the 15th of Octobel.· next following, ·an
act of fusi-0n was executed bE-tween the New Orleans and Carrollton Uailroad Company, Beauregard, B<>nneval, Hernandez,
and Binder, by which the rights of a.II the parties became
vested in the raill'oad company, subject to the debts and liabilities -of the company, whether due or claimed fr<>m the
lessee or the stockholders.
'l'he effE'ct of thE>se transfers and act of fusion was very
clearly to convert the partnership property into property h~ld
in severalty, or, at least, to terminate the equity of any part- ner to require the application thereof to the payment of the
joint debts. Hrnce if, as we have seen, the equity of the partnership creditors can be worked out only through the equity of
the par.tners, there was n'O such equity of the partners, or any
one of thejn, as is now claimed, in 1869, when this bill wa.s tiled.
No one of the partners could then insist that the property
should be oapplied firm :to the satisfaction of the joint del>ts,
f.or his interest in the partnerghip and its a.s sets had ceased.
Baker's Appeal, 21 Pa. St. 8:?3. That was a case where a firm
had consisted of ft-ve brothers. Two of them withd1-ew, disposing of their interest in the partn-ership estate and effects to the
ather three, the latter agreeing to pay the debts of the firm.
0
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Some time after, one of the remaining three sold his interest

in the partnership property to one of the remaining two part-

ners. The two remaining, after contracting debts, made an

assignment of their partnership property to pay the debts of

the last ﬁrm composed of the two; and it was held that the

creditors off the ﬁrst two ﬁrms had no right to claim any por-

tion of the fund last assigned, and that it was distributable

exclusively among the creditors of the last ﬁrm. So in llIcNutt

vs. Strayhorn (39 Id. 269), it was ruled that though the general

rule is that the equities of the creditors are to be worked out

through the equities -of the partners, yet where the property

is parted with by sale severlally made, and neither partner has

dominion or possession, there is nothing through which the

equities of the creditors can work, and, therefore, there is no

ease fo-r the application of the rule. See, also, Coover-’s

Appeal, 29 Pa. st. 9, 70 Am. Dec. 149.u1nless the-refo-re, the

conveyances of the partners in this case and the act of fusion

were fraudulent, the bank of which the complainant is receiver

has no claims u-pon the property now held by the New Orleans

and Carrollton Railroad Company, arising out of t.-he facts that
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i-t is a creditor of the partnership, and was such -a creditor

when the property belonged to the ﬁrm».

The bill, it is true, charges that the several transfers of the

partners were illegal and fraudulent, witlrout specifying

wherein the fraud consisted. The charge seem-s to be only a

legal oonclusio-n from the fact that some of the transfers were

made for the payment of the private debts of the assigrrors,

Oon-ceding such to -have been the case, it was a fraud up-on the

other partners, if a fraud at all, rather th|.1'n upon the joint

credit~ors,—a fraud which those partners could waive, an-d

which was subsequently waived by the act of fu-si-on; Besides,

that act made provisicln for some of the debts of the pa'rt;ner-

ship. And it has been ruled that wih-ere one of two partners,

with the consent of the other, sells and conveys one-half of

the eﬂects -of the ﬁrm to a third person, and the other partner

afterwards sells and conveys the other half to the same per-

son, sac-h sale and conveyances are not prima facie void, as

again-st creditors -of the ﬁrm, but are prima facie valid against

all the world, and can be set aside by the creditors of the ﬁrm

only by proof that the transactions were fraudulent as against

them. Kimball vs. Thompson, 13 Metc. (Mass) 283; Flack vs,

A

Some time after, -one ()f the remaining three &old his interest
is the partnership property to <me of the remaining two partners. The two remaining, after contracting debts, made an
assignment .of their part:rn.ership property to pay the debts of
the last fl.rm comp0sed of the tw-0; a.nd it was held that the
creditors <Jf the first two firms bad no right to claim any portion of the fund last assigned, and th:lt 'it was distributable
exclusively among the credit-0rs <>f the last firm. So in McNutt
f18. Strayhorn (39 Id. 269), it was ruled that though the general
rule is that the equities <>f the c-redit:iors are ro be worked out
thr<>ugb the equities •e>f the partners, yet where the property
is parted with by sale sevemlly made, and :neither partner has
dominion or possession, there is nO'thi·ng thl'ough w·hfoh the
equities o.f the creditors can work, and, the-refore, there ts noo
case for the a.pplication of the rule. See, also, Coover's
App.eal, 29 Pa. St. 9, 70 Am. Dec. 149-1.!nless therefore, the
conveyances of the partners in this case ~md the act of fusion
were fraudulent, the bank of which the complainant is receiver
h:as no claims upon the property now held by the New Orleans
and Carrollton Railroad Company, arising out of the facts that
it is a creditor of the partnership, and was such a crediti0r
when the property belonged to t>he firm~
The bill, it is true, charges that the several transfers of the
partners were illegal and fraudulent, without specifying
wherein the fraud coosisted. Tihe charge seems to be only a
legal oonclosion foom the fact that some t()f the tranosfe11s were
made for the payment of th~ private debts of the assignors•
• Oonceding such to .h ave been the case, it was a fraud upoin the
other partners, if a fraud at all, rather thlm upQn the joint
creditori:;,-a fraud which those partners could waive, and
which was subsequently waived by the act of fusion, Besides,
that act made provi·si<Jin for some of the debts of the pa1rtnerebip. And it has been ruled that w1here one of two partners,
with the consent of the other, sells and conveys one-half of
the effects o()f the firm t<> a third person, an-cl the other pa.rtner
afterwards sells and conveys the otiher half to the 11ame persoo, such sale :and conveyances are not prima facie void, as
against creditors of the firm, but are prim.a facie valid against
all the world, and can be set aside by the creditors of the firm
only by proof that tbe transactions wel'e fraudulent as aguinst
them. Kimball vs. Thompson, 13 Mete. (Mass.) 283; Flack va.
1

Cass vs. Bmunnoann. 4.-15

CA.SE

vs.

BEAUREGARD.

(Yharron, 29 Md. 311. A similar doctrine is asserted in some

of the other cases we have cited; and see 21 Conn. 130. In

the present case we ﬁnd no such proof. We discover nothing to

impeach. the bona ﬁdes of the transaction, by which the prop-

erty became vested in the railroad company.

Thus far we have considered the case without reference to

the provisions of the Louisiana Code, upon which the appel-

lant relies. Art. 2823 of the Code is as follows: “The part-

nership property is liable to the credito-rs of the partnership

in preference -to those -of the individuial partner.” ‘Ye do not

perceive'that this provision differs materially from -the genem-l

rule of equity we have stated. It creates no speciﬁc lien upon

partnership property, w-hich continues after -the property has

ceased to belong t-0 the partnership. It does n-ot forbid bona

ﬁde conversion by t-he partners of the joint property into right

in several-ty, held by third persons. It relates to partnership

property alone, and gives I11 rule for mla rshalling such property

between creditors. Ooncede that it gives to joint creditors a

privilege while the property belongs to the partnership, -there

is n-0 subject upon which it can act when the joint ownership
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of the partners has ceased. Art. 3244 of the Code declares

that privileges become extinct “by the extinction of the thing

subject to the privilege.”

What we have said is sufficient for a determination of the

case. If it be urged, as was ibarely intimated during the argu-

ment, that the property sought to be followed belongs in

equity to the bank, or is clothed with a trust for the bank,

-because it was purcha.sed with the br.'1.nk’s money, the answer

is plain. There is no satisfactory evidence -that it was t-huts

purchased. It cannot be identiﬁed as the subject to the acqui-

sition of which money belonging to the bank was applied.

The bank has, therefore, no speciﬁc claim upon the property,

nor is there any trust which a count of equity can enforce;

and it was well said by the circuit justice, that, without some

constituted trust or lien, “a creditor h:-is only the right to

prosecute his cl-aim in the ordinary courts -of law, and have it

adjudicated before die can pursue the property of his debtor

by a direct proceeding” in equity.

Decree affirmed.

NOTE: See Mechem’s Elem. of Partn., § 289.

Cha1·ron, 29 Md. 311.

A similar d-0ctrine is asserted in so.me
of the other cases we have cited; and see 21 Conn. 130. Iin
the pre.sent case we find no such proof. We discover nothing to
impeach. the bona fides of the transaction, by which the pl"oiper.ty became vested in the railroad oe>mpany.
Thus far we have considered the case without reference to
the provisions of the Louisiana Code, upon which the appellant relies. Art. 2823 of the Code is as f.ollows: "The part·
nership property i-s liable t-0 the credito-rs of the partnel'ship
in preference .to those -of the individual partner." We do n'<Jt ·
perceive•that this provision differs materially from the genem·l
rule of equity we have stated. It creates no specific lien upoin
partnership property, which continues after the property bas
ceased to belong to the partnership. It does uot f.orbid bona
fide oonversion by the partners of the joint property inro rights
in severalty, held by third persons. It relates to pa.I"tnership
property alcme, and· give-s ia rule for miarshallfog such property
between creditors. Concede that it gives to joint creditors a
privilege while the property belongs t<> the 'Partnership, .there
-is n<> subject upon which it can act whein the joint ownership
-0f the partn~rs has ceased. Art. 3244 of the Code dedaree
tha.t privileges become extinct "by the extinction of the thing
~object to the privilege."
'Vhat we have -said is sufficient for a determin·aticm of the
caise. If it be urged, as was ·barely intimated during the argument, that the proper(Y. sought to be followed belo·ngs in .
equity to the bank, or is dotbed with a trust for ihe bank,
hec·anse it was purcha.sed with the ba:nk's money, the an.swe_r
is plain. There is no satisfact:ory evide-nce that it was thus
pure-based. It cannot be idootified as the subject to the 1:i1cquisilion of which money belonging to the hank was applied.
The bank has, therefore, no specific claim upon the pl'operty,
nor is there any trust which a court of equity can enforce;
and it was well said by the cireuit justice, that, without some
constituted trust -or lien, "a creditor bas only the right to
prosecute his cla.im in the -ordinary courts 'Of law, and have it
:1<1judic-ated before 1he can pnrsue the property of his d·ebtor
hy a direct proceeding" in equity.
Decree affirmed.
NOTE: See Mechem's Elem. of Partn., § 289.
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ARNOLD vs. HAGERMAN. / '

Court of Errors and Appeals of New Jersey, 1889.

45 N. J. Eq. 186, 17 Atl. Rep. ea, 14 Am. st. Rep. 712'

On_July 17, 1883, John C. Farr, having a lumber business at

Hoboken and a manufacturing business at Asbury Park,

ARNOLD vs. HAGERMAN.

formed a partnership as to the latter business with J. H.

J

Hagerman and J. S. Fielder, under the ﬁrm name of J. C. Farr

& Co. Hagerman and Fielder gave Farr their note for the

Oottrt of Errors and Appeals of New Jersey, 1889.

interests they acquired in the Asbury Park business. On

October 29, 1883, the new ﬁrm was embarrassed ﬁnancially and

43 N. J . Eq. 186, 17 Atl. Rep. 93, 14 Am. St. Rep. 71r

dissolved. Hage-rman and Fielder assigned to Farr all their

interests in the business, and Farr returned their notes and

agreed to pa-y t-he debts. On November 30, 1883, Farr assigned

all his property, under the statute, to Arnold, for the beneﬁt

of creditors. ln -the early part of 1884, the Second National

Bank of Red Bank obtained judgments against the members

of ;t-he ﬁrm of J. C. Farr & 00., for debts due from that ﬁrm,

and caused executions to be levied on what had been the prop-

erty of that ﬁrm. The bank afterwards ﬁled a bill to set

aside the transfers from Hagerman and Fielder to Farr, -and
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the assignment of Farr to Arnold on the ground th-it they

were fraudulent as against the creditors of J. C. Farr & Co.

The court below held the transfers by Hagerman and Fielder

to Farr to be void. V

Appeal.

Gilbert Collins, for appellant.

A. G. Hartshorne, for Hagerman and Fielder.

J. 0'. Applegatc and F. W. Hope, for the Bank.

DIXON, J. (After disposing of other matters.) In equity a

partnersh-ipis for some purposes deemed a single entity. Thus,

when the property involved in the business of a partnership

is to be arpplied by a court of equity t-0 the payment of debts,

that property is treated a-s belonging, not to the persons com-

posing the ﬁrm, -bu-t to a distinct debtor, the partnership, and

is used ﬁrst to liquidate the deb-ts contracted in the business

I

On. July 17, 1883, John C. Farr, having a lumber busines-s at
H~boken and a m:rnufaoturing business at Asbury Park,
formed a partnership as to the latter business wil.h J. H.
Hagerman and J. S. Fielder, under the firm name of J.C. Farr
& Co. Hagerma.n and :Fielder gave I•'arr theil· note for t·he
intere.sts they acquired in the Asbury Park busi·ness. On
Octo-ber 29, 188.1, the new firm was embarrassed financially and
dissolved. Hagerman and Field-er assigned to Farr all their
interests in the .business, and Farr returned their notes and
agreed to p1.y the debts. On November 30, 1883, Farr assigned
all his property, und<!r the statute, to Arnold, for the benefit
of creditors. ln the early part of 1884, the Second National
Dank -of Red Bank obtained judgments against the members
of the firm of J. C. Parr & Co., for debts due from that firm,
and caused executions to be levied on what h:td been the property of that firm. The bank afterwards filed a bi11 to set
aside tbe transfers fr.om Hagerman and "F ielder to Farr, and
the assignment ()f Farr to Arnold on the ground tb1 t tbej·
we1-e fraudulent as against the creditors of J. C. Farr & Co.
The court below held the transfers by Hagerman and Fielder
to Farr to be void.
Appeal.

Gilbert Collins, for appellant.

A.. 0. Hartsliorne, for Hagerman 1and Fielder.
J. 0. Applegate a.nd F. W. Hope, for the Bank.
D1xoN, J. (After disposing of other matters.) In equi~y a
partnership is for some purposes deemed a sing-le entity. TL us,
when t he pmperty involved in tlie business of a partnership
is t-0 be applied by a court of equity to the payment of debts,
that property is treated .ais belonging, not to the persons composing the firm, ·b ut to a distinct d-ebtor, the partnership, and
is U'Sed first to liquidate the deb-ts co·ntracted in the business
1

·
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of that debtor, and only the surplus, if any, is surrendered to

the individual partners. This equitable practice rests upon

the presumed intention of the partners themselves, and hence

is primarily considered as their equitable right against eao

other. (Yonsequen-tly, since the decision of Lord Ennox in

parts Ruﬂin, 6 Ves. 119, it has been generally held that t

partners could put an end to this right, and that if, by their

agreement, the partnership is dissolved, and its property is

assigned to one of their number, or to a stranger, as his own,

without reservation of -the right, the right -to have piart-nez-ship

debts paid out of that property is extinct. Growing out cl

this right of partners has arisen a corresponding equity in

partnership creditors to have their debts ﬁrst satisﬁed out of

the ﬁrm property, which is now deemed a substantial element

of their demands. Generally it may be said that this equity

of creditors continues only so long a the right of the partners

against each- other subsists, and perishes when that termi-

nates; but this is not universally true, for this equity may

survive the right to which, ordinarily, it is attached. In this

respect it resembles the claim which the general creditors of
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an individual -have upon his property. It is neither an estate

nor a lien. It is, ordinarily, but a right by lawful procedure

to acquire alien during the ownership of the debtor; yet, under

certain circumstances, that lien may be acquired after the

debtor’-s -ownership has ended. This results from the provis-

ions of the ancient statute for the prevention ’of frauds and

perjuries, by force of which, when a person has alienated his

property with intent to hinder, delay, or defraud his creditors,

the rights of those creditors remain as if no alicnati-on had

taken place, except against the claims of bona /idc purchasers,

for good consideration, without notice. Equity applies this

statute to :1 partnership, its property and creditors, just as it

would in case of an individual, and t-herefore, while generally

it is true that a partnership may defeat the equity of its credit-

ors by the alienation of its ‘property and consequent extin-

guis-hment of the right of its partners inter scsc, yet, if the

alienation be effected with intent to hinder, delay, or defraud

the ﬁrm creditors by defeating their equity, the claims of

creditors will be unimpaired, and t-he property will be treated

as partnership assets, unless it shall have passed into -the

hands of those whom the statute protects. This doctrine -h-zus

'·

of toot debtor, and only tbe surplus, if any, is surrendered to
the individaal partners. This equitable practice rests upon
the presumed intenUon of the partneTs themselves, mid .hence
Ml p.rimiarily C'Onsidered as thefr equibble right again.st eac
other. 0onsequen.tly, since the decision of Lord ELDO~ in
parte Ruffen, 6 Ves. 119, it has been generally held that t
partners could put an end to this right, and that if, by their
agreement, the partnership is dissolved, and its property is
assigned to <>ne -0f their number, or to a stranger, a.s his o.wn,
without reservation of the right, the right to have partnership
del>ts paid 'Out of that property is extinct. Growing out d/f
this right of partners has arisen a correspo;ziding equity in
partnership creditors to have their debts first satisfied out of
the firm property, which is now deemed a substantial element
of their demands. Generally it may be said that rthis equity
of creditor,s continues only so long as the right of the partn·ers
against each other subsists, and perishes when that termiD'ates; but this is not unive:rs:illy true, for this equity m:ay
eurvive the right to which, ordinarily, it is attached. In this
respe'Ct it resembles the claim which the general creditors o.f
an individual ·have upon his property. It is neither an eistate
ll'Or a lien. It is, ordinarily, but a right by lawful pr·ocedure
to acquire a lien during the ownersllip of the debtor; yet, under
certain circum.st:mces, that lien may be acquired after the
debtor'·s ownership has ended. This results from tlJ.e provis- '1
ions of the ancient sta:tute for the prev~ntion 'of frauds and I
,crjuries, by f-Orce of which, wbPn a person has alienated his (
property with intent to hinder, delay, or defraud his creditors, 1
tl:e rights of those credi~-ors remain as if no alienation had
taken place, except against the claims of bona fide purchasers,
f-or g()od consideration, without notice. Equity applies this
statute to a partnership, its propt-rty and creditors, just as it
wo·uld in case <>fan individual, and therefore, while generally
it is true that a partnership may defeat the equity <>fits credit-0rs by the alienation of its property and consequent extinguishment <>f the right of its partners inter scsc, yet, if the
alienation be effected with intent to hinder, delay, or de fraud
the firm cred'it.o rs by defeating their equity, the claims of
creditors will be unimpaired, a.nd the property will be treated
as partnership a•ssets, unless it shall have passed into the
·h ands of those whom the statute protect& This doctrine ·ha1s
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repeatedly been recognized in the cou-rt.s of New Jersey. Thus,

in Matlaclc vs. James, 13 N. J. Eq. 126, two members of a ﬁrm

consisting of four persons conveyed their undivided half of

and, held for partnership purposes, to an outsider, in payment

their individual debt to him. Ghancellor GREEN, ﬁnding

at the conveyance was designed to defeat -the equitable

claim of pzrrtnerslnip creditors, adjudged it void, and applied

the wh-ole proceeds of the land to paying t-hose creditors. In

Bank vs. Spraguc, 21 N. J. Eq. 530, 544, Mr. Justice VAN

SYCKLE, speaking for this court, plainly intimated an opinion

‘(the case not calling for a decision on the po-int) that an insol-

vent ﬁrm could not defeat this equity of partnership creditors

by giving to credit-ors of the individual members a prior lien

on partnership property, and referred to Chnicellor WAL-

won'rn’s opinion in Kirby vs. Schoonmaker, 3 Barb. C11. 47, 49

Am. Dec. 160, as supporting that doctrine by sound reasoning.

The language of the chancellor thus approved was: “The

copartners certainly h-ave the right to dissolve the partnership,

and divide the property of the ﬁrm between them, provided

there is no intention of delaying or hindering their creditors
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in the collection of debts. ' " ' The case would have

been entirely different if copartners, who were insolvent, and

mnazble to pay the debts of tlhe ﬁrm, eitilrer out of their copart-

nership elfecrts oir of their ind-ividuial property, had made an

assignment of the property of bo-th to pay the Pindivi-dual debt

of one of the copartners only; for an insolvent copartner, who

was unable to pity the debts which the ﬁrm owed, would be

guilty of a fraud upon the joint credit.-ors if -he autzlrorized his

share of the property of the ﬁrm to be applied to the -payment

of a debt for which neait-her he nor his property was l"ia~ble at

law or in equity.” So, in Van Dorcn vs. Sticklc, 24 N. J . Eq.

331, affirmed by this court, 27 N. J. Eq. 498, i-t was declared

that ta voluntary transfer by a ﬁrm of notes own-ed by the pa.rt-

nership to the wife of one of the partners was fraudulent as

to partnership creditors, and th-e notes in the hands of the

wife were decreed to be pa.rtners~hip assets. To the like effect

is the language of Mr. Justice Dnrum, delivering the opinion

of this court in Clements rs. Jcssup, 36 N. J . Eq. 569: j“Part-

nership creditors, in equity, have an inherent priority of claim

upon partnership property over individual creditors, and a

transfer’-of partnership property by one partner, with the

repeatedly been recognized in the c-0urls -of New Jersey. Thus,
in Matlack va. James, 13 N. J. Eq. 1~6, two memibers of a firm
consisting of four persons conveyed their undivided half of
and, held for partnership purp-0ses, to an outsider, in payment
their individual debt to him. ChanceHor GREEN, tin-ding
at the c-0nveyance was designed ro defeat .the equitable
claim of pa:rtnership creditors, adjudged it void, and applied
the whole proceeds of the la.n d to paying thO"Se creditors. In
.Bank vs. Sprague, 21 N. J. Eq. 53(), 544, Mr. Justice VA..~
SYCKLE, speaking for this court, plainly intimated an opinion
lthe case not calling for a decision on the p<>int) th1.t an insolvent firm oould n<>t defeat this equity of partnership creditors
by giving to credit•ors <>f the individual members a prior lien
~n partnership property, and referred to Ch:mcellor WALWORTH's opinion in Kirby va. Schoonmaker, 3 Barb. Ch. 47, 49
Am. Dec. 160, as supporting that doctrine by sound reasoning.
The l·anguage of the chanceUor thus approved wa·s : "The
oopartners certainly have the rig-ht to dissolve the partnership,
and divide the property of the firm between them, provid-ed
t·here is n-0 tntention of delaying or ·hindering their creditors
in the collectfon of debts. • • • The case would b1ve
been entire]y different if copa-rtners, who we.re im:•olvent, and
Uilla:ble to pay the debt.s o-f tihe firm, either ()lllt <>f their copa.r tnership effeots or of their ind·ividuial pr-0perty, had made an
assignment -Of the property Qf ooth to pay the 1ndividua.l debt
of one af the copart.ners <>'Illy; for an insolvent ropoa.rtner, who
wa1s u.nabJe ro pl~ the debts which th'e firm owed, would be
guilty of a fraud upon the j-oint creditors if ohe authiorized his
share of the property of the firm t<> be applied to the ·payme.nt
of a debt for which- neif.her be n<0r his property was li.abJe at
la.w or in equity." So, in Van Doren vs. Stickle, 24 N. J. Eq.
331, affirmed by this court, 27 N. J. Eq. 498, i-t was declared
that ·a voluntary trans·f er by a firm of notes owned by the pa.rt_nership to the wife of one of the pa.rtners was frauduJent as
to pa.rtnership creditors, a.nd the notes in t11e hands of the
wife were decreed to be pa.rtnership assets. To the Jike effect
is the language of Mr. Justice DEPUE, delivering the ·opinion
of this court in Clements i·s. Jessup, 36 N. J. Eq. 569: ]"Partnership creditors, in equity, have an inherent priority of claim
upon partnership property over individu.:il creditors, and a
transfer· of partnership property by -0ne partner, with the
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consent of the other partners, or by all the partners, to pay

individual debts, ls fraudulent and void as to ﬁrm creditors,

unless the ﬁrm was then solvent, and had -suﬂioient property

remaining to pay the partnership de.bts.” '

The case before us comes clearly within the reach of this

principle. At the time -of the transfer by Hagerman and

Fielder to Farr theinisolvency of each of these persons, and

of the ﬁrm of J. C. Farr & Co., was patent to them all, and,

indeed, was the moving cause of the -transfer. They all knew

that, in the condition of affairs then existing, none of them

could meert maturing obligations, and it was in the hope of

facilitating an extensi-ocn or compromise with creditors that

the tra-n-sfer was mla-de. The transfer embraced all the part-

nership property. If valid in all respects, it appropriated the

shares of Hagerman and Fielder to the puym-ent of the debts

of Farr, for which those shares were previously not liable,

and left Hagerman and Fielder with-out any -property what-

ever, as we gather from the testimony, toupay -their debts.

Inevitably, therefore, by defeating the equi-ty -of the partner-

ship oreditors, it would hinder them in the collection of their
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just claims. It is a reasonable inference that these partners

intended this mavnifest effect of their act, Ian-d consequently

the assignment by Hagerman and Fielder to Farr must,

according to the terms of the statute, be deemed void as

against the partner-sl1i‘p creditors. Not only upon ~t-he ground

of a common intent to hinder partnership creditors, thus

inferred from the knowledge which all parties must have had

of the necessary consequences of the -t-ransfer itself, ‘but also

upon the ground that the transfer was made with-out valuable

consi~d~eration,—was voluntary in the legal sen.se,—it should

be decreed invalid against the -partnership creditors, all of

whose debts were the-n in existence. Huston rs. C'a.stnc-r, 31

N. J. Eq. 697. Tihe consideration nominally given by Farr to

Hagerm-an and Fielder was the surrender of -their notes and

his c-oven-ant to indemnify them against ﬁrm creditors. But

according to the testimony those notes were payable on-ly on-t

of -the proﬁt accruing to Hagerman arn-d Fielder from the

ﬁrm of J . G. Farr & Co., and as that ﬁrm h-ad fa.iled, and was

dissolved without realizing any proﬁts, the notes had become

absolutely valueless. Farr’s eovcnanit to indemnify does not

constitute a valuable consideration, since he may be relieved

5'7

oonsent of the other partners, or by all the pactners, t.o pay
individual debts, ls fraudulent and v-0id a.s to firm creditors,
unless the firm was then 801vent, iamd h·ad ·sufficient propert7
remaining to pay the partnership d·ebts."
The case before us comes clearly within the reac-h of thiB
principle. At the time of the transfer by Hagerman and
Fielder to Farr thie·inMlvency of each of these p2rsons, and
of the firm of J. C. Farr & Co., was patent t-0 them all, and,
indeed, was the moving cause of the transfer. Tiley all knew
that, in the condition of affair.a then existing, none of them
could meet matming obligations, and it was in the ho:pe of
facilitating an extension or compromise wi·th crediuors th1t
the transfer was ma.de. The transfer emrbr.aced all the pa.rtne1·ship property. If v·alid in all res·pects, it app11e>priated the
shares of Hagerman and Fielder to the p:iymfint of the debts
of Farr, for which th.o se shares were previously not liable,
a.nd left Hagerman and Fielder withiout any property whatever, as we gather from the testimony, t.o. ·pay their debts.
Inevitably, therefore, by defeating tl1e equHy •O'f tih2 p:l.,bnership creditors, it w'-Ould hinder tihem in the collection of their
just claims. It is a i·ro•sonable inference that these partners I
mt~nd-ed this manife~t eff("Ct .of their a.eot, 'Rnd consequently \
the assignment by Hagerman and Fielder to Fa:rr must,
acoording to the tP.rms of the statute, be d·eemed void aa
against the partne·r.ship creditors. Not only upon the gronnd
of a common intent to hinder pa.r tnership oreditors, thu.:;
inferred from the knowledge which all parties must hoave had
of the necessary consequences of the ·transfer itself, ·but also
upon the ground that the transfer was made wi.t::1Qut V.lluable
cmnsideration,-was voluntary in the legal sense,-it should
be decreed invalid against the ·partnership cred.ito.rs, all of
whose dr bts wc>re tht'-n in existence. Haston vs. Castner, 31
N. J. Eq. 697. T;hp co.nsid('!ration niominally given by Farr lflo
Hagerman urnd Fidder was the surrende:r of their notes and
his coven·ant to indemnify t11em against firm creditors. But
according to tihe testimony those nlO'te.s were payable only -Oll't
of •the profits accruing to Hagenuan and Pielder from the
firm of J. C. Farr & Co., and as that firm had failed, ;a.n d was
dissolved without realizing any profits, the notes :h ad become
absolutely valueless. Farr's oov('na.Illt to indemnify does not
constitute a valuable consideration, sinoc he may be relfoved
1
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therefrom on the total failure of the transfer for which it

was made. 2 P-om. Eq. Jur. §§ 751, 969; notes to Basset vs.

Nosworthy, 2 Lead. Gas. Eq. 82; Haugh-wout vs. Murphy, 22 N. J.

Eq. 531. It thus appearing that, notwithstanding this

transfer, all the rights and remedies of the creditors of

J. G. Farr & Co. remained against the ﬁrm property in

in the hands of Farr, we are brought to. consider the assign-

ment to Arnold for the beneﬁt of Farr’s creditors. \Vith

respect to this assignment, t-he following propositions may,

I think, be mainitainedz First, -that the credit-ors of J . C. Farr

& Co. are included among its beneﬁciaries; second, that it con-

veyed, not only the property of Farr as an individual, but also

that which had been the property of J. C. Farr & 00.; third,

that it conveyed this latter property subject to the equity of

the creditors of that ﬁrm; and, fourth, that, so construed, the

assignment cannot be succesfully impeached by the com-

plainant.

The ﬁrst proposition is unquestionable. The creditors of J.
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C. Farr & Co. were all creditors of Farr, for whose beneﬁt

ﬂhe assignment was expressly made.

In considering the second proposition, it must be remem-

bered that at the time of this transfer Farr was in reality the

owner of the property previously belonging to J. C. Farr &

Co. He had become so. by the conveyance from ‘his partners,

which then nobody had disputed, so that the assignment to

Arnold of all the property owned by Farr included in its terms

the ﬁrm property. This was made still clearer by the inven-

tory annexed, which speciﬁed in det-ail the property at Asbury

Park. Even if the transfer from Hagerman and Fielder to

Farr be disregarded, still it will appear that the assignment

to Arnold included the property of J. C. Farr & Co.; for, in

view of the fact that it purported to convey such property,

the conduct of Hagerm-an and Fielder precludes their denial

of its eﬁiciency. They bot-h knew that Farr was about to

assign the ﬁrm property to Arnold; they both, with-out objec-

tion, delivered over that property to Arnold in pursuance of

Farr’s assignment; they both took part in t-he management

of that property un~der,Arnold as assignee; and neitiher of

them raised any question as to Arnold’s title until after -credit-

ors of J. G. Farr & Co. had proved their debts under the

-assignment. Whether, in these circumstances, we look for a

therefrom on the total failure of the transfer for which it
was made. 2 Porn. Eq. Jur. §§ 751, 969; nMes to Basset vs.
-Nosworthy, 2 Lead. Oas. Eq. 82; Haughwout vs. Mm·phy, 22 N. J.
Eq. 531. It thus appearing that, notwit~standing this
transfer, all the rights and remedies -0f the creditors of
J. C. Farr & Co. remained against cthe fl.rm property in
in the bands of Farr, we are brought to. consider the assign·
ment ·t-0 Arnold for the benefit of. Fa.rr's credit-Ors. With
respect to this assignment, the following proposi.ti·ons may,
I think, be maintained: First, ·that the creditors of J.C. Fa1~r
& Co. are included among its beneficiaries; second, that it con·
veyed, not only the prop~rty of Farr as an individual, but also
that which ·had been the property of J. C. Far.r & Oo.; third,
tha.t it conveyed this latter property subject to thP PQuity of
the creditors -0f that fl.rm; and, fou1·th, that, so con..Q,trued, the
_a ssignment cannot be successfully impeached by the oom·
plainant.
The :first proposition is unquestionable. T·he creditors of J.
C. Farr & Co. were all creditC>rs of Farr, for whose benefit
t!he assignment was expressly made.
In considering the second proposition, it must be remem·
bered that at the time <>f this tronsfer Farr WtlS in reality the
owner af the property ·p reviously belonging to J. C. Farr &
Co. He had become so. by the conveyan-oe from 'his partnerH,
whioh then nobod;; had disputed, so t"aat the assignment to
Arnold -0f :ill the property ownoPofl by Fa.rr included in its terms
the :firm property. This was made still clea.rer by tb:e inveJi·
tory annexed, whiC'h specified in detail the property a:t A·sbury
Park. Even if the transfer from Hagerman and Fielder .tu
Farr be d-Isregarded, still it will appear that the assignment
to A,imold included the proiwrty of J. C. Farr & Co.; for, in
view -0f 1:.he fact that it purported to CO'llvey sueh prroperty,
the conduct -of Hagerman ~·rnd Fielder precludes their denial
of its efficiency. They both knew that Farr was about to
assign the firm property to Arnold; th<3y both, with-out objection, delivered over that property to Arnold in pnr.suanee of
Farr's a'Ssignment; they both took part in the management
-of that property under Arnold as assignee; and neitJher of
them raised any question as to Arnold's title until after ·credit·
ors of J. C. Farr & Co. had proved their debts under the
·assignment. Whether, in these circumstances, we look for a

3
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451

ratiﬁcation by Hagermian and Fielder of the -transfer of ﬁrm-

property by Farr as their partner and agent, or for a. transfer

directly by the joint act of all the partners, or for an estoppel

preventing Ilagerman and Fielder from denying that the

assignment conveyed the effects inventoried and delivered,-

in any view the property of J. C. Farr & Co. passed to the

assignee. '

Touching the third proposition, that this property was con-

veyed su'bject to the equity of the ﬁrm creditors, it would be

beyond cavil, had t-he assignment show-n upon its face a con-

veyance of the property of Farr, and also of J. C. Farr & Co.,

for the beneﬁt of creditors. As was said by Chief Justice

HOBNBLOWER,_ in Scull vs. Alter, 16 N. J. Law, 147: “If it is

an assignment, not only of the partnership eﬂ"ects and property

of the ﬁrm, bu.t also an individual and several assignment by

the members of their respective and separate estates, then it

must be treated as such. The estates and debts must be mar-

shalled; the partnership effects applied in the ﬁrst instance

to the partnership debts; the effects of each member applied
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in the ﬁrst instance -to the payment of -his separate debts.”

See, also, Garretson vs. Brown, 26 N. J. Law, 425, 435. But

as this assignment speaks of all the property embraced in it

as belonging to Farr alone, a d-ilferent view might be taken of

it. Usually, indeed, courts have held that an assignee for the

beneﬁt of creditors is not a purchaser for value, but takes the

property subject to all equities that would have been valid

against tlhe assignor. Notes to Basset rs. N0su:orth_1/, 2 Lead.

Gas. Eq. 87. Many of the decisions to this eifect, however.

have gone upon la theory that debts proved u-nder the assign-

ment are n-ot extinguished except so far as they are paid by

dividends, or tlra-t a pre-existing debt is not a valuable con-

sideration for a conveyance; and as neither of these it-heories is

tenu-ble in New Jersey, th-ere may be found suﬂicient reasons

for holding, in this state, that a cred-it-or proving under an

assignment should be regarded in equity as favorably a a

purchaser for value, although, in Vandoren vs. Todd. 3 N. J.

Eq. 397, -the opposite doctrine prevailed.

But conceding to the assignee and to the individual credit-

ors of Farr, who have proved their debts, the rights of pur-

chasers for value, they still are b-ound by the equity of the

ﬁrm creditors, for they had notice of that equity. “The rule,”

j

ratification by Hagerman .and Fielder <>f the transfer of firm
property by Farr as their partner and agent, or for ·a transfer
directly by the j.oint act of all the paMn€rs, or for Hu -:!Stoppel
preventing Hagerman and l<'ielder from denying that the
a.ssignment conveyed the effects inventoried and delivered,in any view the property '-Of J. C. Farr & Co. passed t-0 the
assignee.
'!'ouching the third proposition, that this property was coo·
veyed subject to the equity of the firm creditors, it would be
beyond cavil, bad the assignment shown upon its face a conveyance -0f the property of Farr, .and also of J. C. Farr & Co.,
f-or the benefit of creditors. As was said by Chief Justice
HORNBLOWER, in Scull vs. Alter, 16 N. J. Law, 147: "If it is
an assignment, not only of tbe partnersllip effects and property
of the firm, but also an individual and several assignment by
the members of their respective and sep1rate estates, t•ben it
mwrt be treated as such. The estates and d·ebts must be marshalled; the partnership effects applied in the first instance
to rthe partners.hip debts; the effects of each member applied
in the first instance to the payment of ·bis Eepar:ate debts."
See, also, Garretson vs. Broirm, 26 N. J. Law, 425, 435. But
as 1his assignment speaks of all the property embraced in it
as belonging to Farr alone, a dHf erent view might be taken of
it. Usually, indeed, courts ha.ve held tha t an assignee for the
benefit of credit<>rs is not a pureha.ser for value, but takes the
property subject to all equities that would have been V'alid
against t:ihe assign.or. N<>teis
Basset t:s. Nos10or·tl1y, 2 Lead.
Oul5. Eq. 87. Many <>! t•he decisions to this effect, however.
bave g.one upon a theory that debts pr.ov<'d under ithe .asfrignment are n<>t ex•tinguished except so far as they are paid by
dividends, or tha.t a pr~xistb1g debt is not a valuable c.ooisideration for a conveyance; and as neither of these theories is
ten•:i·b le in New Jersey, there may be found Ruffici<>™ reaso.ns
for bolding, in this state, that a credH'Or proving un-deT an
assignment should be N>garded in equity as favora:bly as a
pnrobaser f.or value, alth01Ug.b, in Vand-0ren vs. Todd. 3 N. J.
Eq. 397, .the opposite doctrine preva-iled.
But conoeeding to the aRs.ignee and to the individ'Ual creditors of Farr, who have proved their debts, the rights of purchasers fo.r value, they still are b<>und by the equity of the
firm creditors, for they had n-0tice 0-f that equity. "The rule,"
0

to
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says Prof. Pomeroy (2 Pom. Eq. J ur. § 7 53), “is universal and

elementary that if a purchaser in any f-orm receives notice of

prior adverse rigihts in and to the same subject-matter, before

he [has completely acquired or perfec his own irnterests

under the purchase, his posivti~a ﬁde purchaser is

thereby destroyed, even though e may have paid a valuable

consideration.” That Arnold, before the assignment, and all

the personal creditors of Farr before they proved their claims,

were notiﬁed tlnat the Asbury Park property ha-d belonged

-to J. C. Farr & 00., and had been transferred to Farr when

that ﬁrm -and all its members were insolvent, is fully estab-

]-ished -by the evidence in the cause. This notice before -the

assignment was acquired by Arnold from conversations with

Fa-rr, and -by Arnold and m-any, if not ull, of Farr’s individual

creditors, th-rough inquiries made by Eat-on and Lawson, va.

comm-ittee appointed by the creditors to investigate the affairs

of Farr arnd J . O. Farr & O0. After the assignment, but before

any debts were proved, -such not-ice was still more deﬁnitely

communicated to all of Farr’s creditors, through the report

of their committee, in which the assets and liabilities of Farr
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and of J. G. Farr & Co., respectively, are distinctly stated.

'Dhis report also plainly indicates an understanding or expecta-

tion that the property assigned would be marshalled between

-the creditors of Fa-rr and the credit-ors of the ﬁrm. It was

made Jamuary 19, 1884, while the ﬁrst claim proved was pre~

sented to the assignee January 28, 1884. Fuller notice than

this report contained of the equity of the ﬁrm creditors could

l1I0t well be given.‘ Hence those creditors are still entitled to

have the partnership property applied to -the payment of their

\

\

\

debts, in preference to the debts of Farr’s in-dividual creditors.

The fourth proposition denies -the right of the 0_(L1'Il‘Ql2"l.l.I18_11l

to impeach this assignment. The assignment was in the form

sanctioned by our statute. It was for the beneﬁt of all credit-

ors who were entitled to any share in the property assigned;

it created n-0 preferences; an-d it provided for no delay beyond

what was necessary for the execu-tio-n of the trust which it

properly declared. Although such assignments do hinder

creditors from obtaining -that priority of lien which otherwise

their vigilance might secure, yet they are not on that account

within the meaning and scope of the statute which avoids

transfers to defraud creditors. 2 Pom. Eq. Jur. § 994, note.

Bays Prof. Pomeroy (2 Pom. Eq. Jur. § 753), "is univenal and
elem<'ntary that if a pur("baser in any form receives n'O'tice of
prior adverse rigihts in and to the same .subject-matter, before
he 1hoas completely acquired or~rlec hls own i1J1terests
under the purchase, bis posiUon
on.a fide purchaser is
thereby destroyed, even though e may have paid a valuable
oonsideratio.n." That Arnold, before the assignment, and all
the personal credito1·s of Farr before they proved their claims,
were uotified t:11:it the Asbury Park pr.operty had belonged
.t.o J. C. Farr & Co., and ·had been transferred to Farr when
that firm and all its members were insolvent, is fully estabMshed 1by the evidence in the cause. 'Dhis ·n otice before the
assignment was acquired by Arnold from conversations with
Farr, and ·by Arnold and many, if not iall, of Farr's individual
creditors, through inquiries made by Eaton and Lawson, a
oommittee a.ppointed by the creditors to investigate the affairs
of Farr rund J.C. Farr & Co. After tthe assignment, but before
any debts were proved, -such nl()Hce was still more .d efinitely
oommmlicated to all of Farr's creditoi,s, tb1~ough the report
of their oommittee, in which the assets and liabilities -0f Farr
and of J. C. Farr & Co., respectively, are distin'Ctly stated.
'11liis report also plainly indicates an understanding or expectatiooi that the p1·operty assigned would be marS'halled between ·
;the creditors of Fa.rr and tthe creditoors of the firm. It was
made Jrunuary 19, 1884, while the first claim proved wasp.resell'ted fo the assignee January 28, 1884. Fuller n.otice than
this report oonfained of the equity of the firm creditors could
not well be given: Hence th<>se creditors are still entitled to
have the partnership property a.pplied to the payment of their ,
d·ebts, in preference to the debts of Farr's individual creditors. (, 1 L
'l'he fourth pr-0position denies .the right of the complainant V ~'-?!
~ to impeach t·his assignment. T·he assignment was intbe fo~ -sanctioned by our statute. It was for the benefit of all creditors who WP.re entitlc>d to any ·s hare in the property assigned;
H created no preferences; and it pr:ovided for no del.ay beyond
what was n(•·eessary for the exc>cntio·n of the trust which it '
properly d<>"Clared. Altb-011g:h suC"b assignments d-0 hinder
creditiors from obtaining that priority 'Of lien which otherwise
their vigilance might secure, yet they are not on that account
within the meaning and scope of the statute whicf1 avoids
transfers to defraud creditors. 2 P-0m. Eq. Jur. § 994, note.
\..
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The assignment was perfected before the entry of complain-

vs.

HA.GB

CAHPBELL.

ant’s judgments, and, as it operated to divest the legal title

of the debtors, the complainant’s executions did n-ot become a.

lien 'D'ie assignment as we construe it placed all the credit-

The assignment WaB perfected •before the entry of oomplainant's judgments, and, as it <>perated to divest i he le_gal title
<>f the debtors, the complainant's executicms did not beoome a
lien. 'D:1e assignment, as we oonstrue it, placed all the creditors of the same class u~n.. equal footing, and in such .~s
equality is equity. Co~~~tly both in law and in equity, the
compla.i nant is bound.
The conclusion o-f the maHer is that the property of Farr
·and the property <>f J. C. Farr & Co. should be marshalled between .the creditors -0f th<>se two de-btors, resp€ctively. • • •
Let the decree ap1>ealed from be reversed, and a decree be
entered in accordainc..-.e with these views.
U n-animously reversed.
1

-‘'>1

ors of the same class um equal foo-ting, and in such cases

equality 1s equity. Consequently both m law and 111 equity, the

complainant is bound. .

The conclusion of the matter is that the property of Farr

and the property of J . C. Farr & Co. should be marshalled be-

tween -the creditors of those two debtors, respectively. ' ‘ '

Let the decree appealed from be reversed, and a decree be

entered in accordance with these views.

Unanimously reversed.

NOTE: See Mecliem’s Elem. of Partn., § 288.

~1

HAGE vs. CAMPBELL.

Supreme Court of Wisconsin, 1891.

78 Wis. 572, 47 N. ¥V. Rep. 179, 23 Am. St. Rep. 422.

:n·

Action for conversion of goods. Plaintiff claimed the goods ,
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under a chattel mortgage given by the ﬁrm of Hage Bros.

Defendant, as sheriff, had levied upon the goods at the suit of

NOTE: See Mechem's Elem. of Partn., § 283.

unsecured creditors of the ﬁrm. Other facts are stated in the

opinion. Plaintiff had judgment below and defendant appeals.

R. S. Reid, for appellant.

W. Goss, for respondent.

Com-1, C. J . The plaintiffs right to recover the value of the

goods in controversy depends entirely upon the validity of a.

chattel mortgage given to him by the Hage Bros., dated May

HAGE vs. CAMPBELL.

3, 1886. If that mortgage is valid, as against the creditors of

the ﬁrm, the judgment is correct. The objection taken to this ,-

mortgage is that it was not given to secure the payment of a

Supreme Court of Wisconsin, 1891.

.p£lI'tI1€I‘Shlp debt, and is therefore void as to the ﬁrm creditors.

We think the jury must have found, under the charge of the

78 Wis. 572, 47 N. W. Rep. 179, 23 Am. St. Rep. 422.

court, that the mortgage was given to secure the bona ﬁde

Action for conversion of goods. Plaintiff claimed the goods
nnder a chattel mortgage given by the firm of Hage Bros.
Defendant, as sheriff, had levied upon the goods at the suit of
unsecured creditors of the firm. Other facts are stated in the
opinion. Plaintiff had judgment below and defendant appeals.

1

R. S. Reid, for appellant.

W. Goss, for respondent.
COLE, C. J. The plaintiff's right to recover the value of the
goods in controversy depends entirely upon the validity of a
<·hattel mortgage given to him by the Hage Bros., dated May
~. 1886. If that mortgage is valid, as against the creditors of
the firm, the judgment is correct. The objection taken to this .
mortgage is that it was not given to secure the payment of a
.partnership debt, and is therefore void as to the firm creditors.
"\Ve think the jury must ha.Ye found, under the charge of the
court, that the mortgage was given to secure the bona fik
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indebtedness of the ﬁrm, and that there was no fraudulent

intent in giving it. That there was evidence tending to estab-

lish these facts cannot be successfully denied if the plaintiffs

testimony is to be believed; for he testiﬁed, in substance, that

he loaned Iver Hage $600 in June, 1884, and that before Christ-

mas, 1885, he loaned both Iver and Torger $200 more. In

June, 1884, Iver and one Canudson were in partnership, and

the plaintiff said the $600, which he loaned Iver Hage, was

used by them to purchase goods for the ﬁrm. It docs not

clearly appear that Iver made the loan of $600 for the ﬁrm of

Hage & Canudson, though probably the loan inured to the

beneﬁt of the ﬁrm. The plaintiff does say that Canudson had

nothing to do in borrowing the $600 from him, by which he

means, as we understand his testimony, that Canudson did

not act in the matter. This, of course, might be true, and

still it might be the fact that Iver acted for the ﬁrm in making

the loan. It satisfactorily appears that the ﬁrm had the bene

ﬁt of the loan, and that the money was a-pplied to purchase
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goods for the ﬁrm. But, it is said, non consta-t, but this $600

was Iver’s contribution to the capital stock of the partnership.

But the matter, as to whether this debt was one that the ﬁrm

was liable to pay, does not rest upon the facts above stated.

Itappears that, in the spring or summer of 1885, Torger Hage

purchased the interest of Canudson in the ﬁrm, and that then

he and Iver both promised to pay the plaintiff the $600 loan.

Now, if it be assumed that the $600 was originally loaned to

Iver, and that it was his individual debt, yet as the money had

been used to purchase goods for the ﬁrm, could not the part-

ners, when the new ﬁrm was organized, assume this debt and

bind the ﬁrm to pay it? There is nothing to show ‘that the

ﬁrm was insolvent at this time, and we suppose it might bind

the ﬁrm to pay the individual debt of one of the partners. TVe

do not understand that such an application of the assets, or

such a liability assumed, would be a fraud upon partnership

creditors, if the ﬁrm was -solvent and able to pay its other debts

at the time. The learned circuit court distinctly charged that,-

if the debt was the individual debt of Iver Hage, it must have

been assumed by the partnership so as to become a ﬁrm liabil-

ity, in order to sustain the mortgage which was subsequently

given. But, that a solvent ﬁrm might assume the individual

1

indebtedness of the firm, and that there was no fraudulent
intent in giving it. That there was evidence tending to establish these facts cannot be successfully denied if the plaintiff's
testimony is to be believed; for he testified, in substance, that
he loaned Iver Hage fGOO in June, 1884, and that before Ohristmas, 1885, -he loaned both h'er and Torger f200 more. In
June, 18&4, Iver and one Canudson were in partnership, and
the plaintiff said the $600, which he loaned Iver Hage, was
used by them to pm·chase goods for the firm. It does not
clearly appear that Iver made the loan of $600 for the firm of
Hage & Canudson, though probably the loan inured to the
benefit of the firm. The pJaintiff does say that Canudson had
nothing to do in borrowing the $600 from him, by which he
, means, as we understand his testimony, that Canudson did
hot act in the matter. Thls, of course, might be true, and
still it might be the fact that Iver acted for the firm in making
the loan. It satisfactorily appears that the firm had the benefit of the loan, and that the money was a·pplied to -purchase
goods for the firm. But, it is said, non constat, but this f600
was Iver's contribution to the capital stock of the partnership.
But the matter, as to whether this debt was one that the firm
was liable to pay, does not rest upon the facts above stated.
It-appears that, in the spring or summer of 1885, Torger Hage
purchased the interest of Canudson in the firm, and that then
, . he and Iver both promised to pay the plaintiff the $600 loan.
Now, if it be assumed that the $600 was originally loaned to
Iver, and that it was his individual debt, yet as the money bad
·been used to purchase goods for the firm, could not the partners, when the new firm was organized, assume this debt and
bind the firm to pay it? There is nothing to show "tbn.t the
firm was insolvent at this time, and we suppose it might bind
the firm to pay the individual debt of one of the partners. ~Ve
do not understand that such an application of the assets, or
such a liability assumed, would be a fraud upon partnership
creditors, if the firm was .solvent and able to pay its ot·h·er debts
at the time. The learned circuit court distinctly charged that,.
if the debt was the individual debt of Iver Hage, it must have
been assumed by the partnership so as to become a firm liability, in order to sustain the mortgage which was subsequently
given. But, that n solvent firm might assume the individual
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debt of one of the partners, and agree to pay it out of the part-

nership property, and give a valid mortgage on its stock for

that purpose, providing the transaction was free from fraud,

is clear. So that, if, at the time the new ﬁrm was organized,

the debt became the partnership liability by the ﬁrm’s assum-

ing it and agreeingto pay it, then the claifn stood upon the

same footing as any other ﬁrm debt. This is not the la.nguage

of the charge but is its meaning, and the sense in which the

jury must naturally have understood it. It seems to us the

court was right in this view of the law. There can be no doubt

that the jury were satisﬁed, from the evidence, that, when

the new ﬁrm was organized, this $600 loan was assumed by the

ﬁrm and became the partnership debt of Hage Bros.; and it is

not claimed that the ﬁrm was insolvent at that time. glf the

ﬁrm was insoluent, it could not assume the individual ebt of‘,

a partner, and secure its payment by a mortgage upon the

partnership property, as such an act would be in fraud of the

partnership creditors, who had the right to be ﬁrst paid, and

so the jury were instructed. ) ,

As to the $200 which the plaintiﬁ ‘loaned Hage Bros. about
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a month before Christmas, in 1885, there can be no question

but that it was a‘ partnership debt. ‘ It is argued that, if the

$600 loan had in fact become a partnership debt, the books of

Hage Bros. should have shown a credit for tha.t amount in

favor of the plaintiﬁ’, or that a note or some security should

have been given to the plaintiif as evidence of the ﬁrm liability.

Correct business methods would doubtless have required some

entry of the transaction upon the books of the ﬁrm, but the

business seems to have been done very loosely, the parties

having conﬁdence in each other, and trusting to the oral agree-

ment. It does not appear that there was an entry made of

the $200 on the ﬁrm books, or any note given for it, though,

unquestionably, it was a loan to the ﬁrm of Hage Bros. The

court instructed the jury that the facts that the books of Hage

Bros. did not show a credit in favor of the plaintiff foir his

money loa-ned, and that no note was given nor security taken,

nor agreement made as to when the money was to be repaid,

were circumstances to be weighed when considering the credi-

bility of the plaintiff’s testimony. These were proper matters

to be considered in determining the question as to whether the

debt was a valid partnership liability, or whether the chattel

debt of one of the partners, and agree to pay it out of the partnership property, and give a valid mortgage on its stock for
that purpose, providing the transaction was free from fraud,
is clear. So that, if, at the time the new firm was organized,
the debt became the partnership liability by the firm's assuming it and agreeing· to pay it, then the claim stood upon the
same footing as any other firm debt. This is not the language
of the charge but is its meaning, and the sense in which the
jury must naturally have understood it. It seems to ns the
<·ourt was right in this view of the law. There can be no doubt
that the jury were satisfied, from the evidence, that, when
the new firm was organized, this $600 loan was assumed by the
firm· and bec-.ime the partnership debt of Hage Bros.; and it is
not claimed that the firm was insolvent at that time. (If the
firm was insol'4ent, it could not assume the individual "aebt of J .
a partner, and secure its payment by a mO'rtgage upon the
partnership property, as such an act would be in fraud of the
partnership creditors, wh-0 had the right to be first paid, and
so the jury were instructed. )
As to the $200 which the plaintiff loaned Hage Bros. about
n. month before Christmas, in 1885, there can be no question #
but that it was a· partnership debt. · It is aI"gued that, if the
'GOO loan bad in fact become a partneI"ship debt, the books of
Hage Bros. should have shown a credit for that amount in '
fuvor of the plaintiff, or that a note or some secuI"ity should
have been given to the plaintiff as evidence of the firm liability.
Correct business methods would doubtless have required some
entry of the transaction upon the books of the firm, but the
business seems to have been done very loosely, the parties
having coofidence in each other, and trusting to the oral agreement. It does not appear that th.era was an entry made of
the $200 on the firm books, or any note given for it, though,
unquestionably, it was a loan to the firm of Hage Bros. The
court instructed the jury that the facts that the books of Hage ,
Bros. did not show a credit in favor of the plaintiff for his
money loaned, and that no note wRs given nor security ta.ken,
n~r agreement made as to when the money was to be repaid,
were circumstances to be weighed when considering the credibility of the plaintiff's testimony. These were proper matters
to be considered in determining the question as to whether the
debt was a valid partnership liability, or whether the chattel
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mortgage was given for any fraudulent purpose. The mort-

gage was given, as we have said, on the 3d of May, 1886. At

that time the ﬁrm of Hage Bros. was embarrassed and in fail-

ing circumstanees. But the mortgage was given by one part-

ner, in the absence of the other partner, to secure a.n existing

ﬁrm liability. Could not such a security be given to secure

an honest brma ﬁde debt, where there was no intent to cover

up property for the beneﬁt of Hage Bros., or to defraud their

other creditors? We suppose the plaintiif had the right to

take the mortgage and secure himself, even though the other

creditors might suffer by his doing so. One creditor has the

right to induce a failing debtor to pay or secure his debt, and

the fact that this might lessen the ability of the debtor to pay

other creditors does not necessarily avoid the payment or

invalidate the security. The mortgage was given to secure

the payment of $910.61, the amount of the ﬁrm debt, and the

property mortgaged was not worth much more than that sum.

There is an objection that the property was not sutﬁeiently

described in the mortgage, but we think the objection is not

well taken: The schedule referred to, and attaohed to the

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

mortgage, clearly identiﬁes and describes the property

embraced in the instrument. It does describe the articles in

the “show cases” with suﬁicient fullness to indicate what prop-

erty was in-tended to be covered by the mortgage. The mort-

gage was given by Torger Hage on behalf of the ﬁrm, in the

absence and without the knowledge of the other partner, Iver

Hage, who was absent in Dakota. We suppose one partner

may, without the consent of his copartner, being absent, pay

a debt or execute a mortgage in the name of the ﬁrm upon

partnership property, to secure a ﬁrm debt. The power of

each partner to bind the ﬁrm fairly extends to such a trans-

action, unless restricted by the articles of copartnership, and

it does not appear that there was any such restriction on the

power of the partner in this case. It was clearly within the

scope of the implied authority of Torger to execute the mort-

gage, as much as selling the goods or collecting the debts due

the ﬁrm. This proposition seems too plain to require discus-

sion. The mortgagee, deeming himself insecure, took posses-

sion at onoe of the mortgaged property, as he had the right to

do, and employed Torger, as agent or clerk, to sell the goods

and pay over the proceeds to him, to be applied upon the mort-

mortgage was given for any fraudulf'nt purpose. The mortgage was given, as we have said, on the 3d of May, 1886. At
that time the firm of Hage Bros. was embarrassed and in failing ckcumstanc-es. But the mortgage was given by one partner, in the absence of the other partner, to secure an existing
firm lia.bility. Could not such a security be given to secure
an h-0nest bona fide debt, where the1·e was no inten.t to cover
up property for the benefit of Hage Bros., or to defl"'J.ud their
other creditors'! "'e suppose the plaintiff had the right to
, take the mortgage and secure himself, e\·en though the other
creditors might suffer by his doing so. One creditor has the
right to induce a failing debtor to pay or secure his debt, and
the fact that this might lessen the ability of the debtor to pay
other creditors does not necessarily aYoid the payment or
invalidate the security. The mortgage was given to secure
the payment of $910.61, the amount of the firm debt, and the
property mortgaged was not wol'th much more than that sum.
There is an objection that the propc>rty was not sufficiently
descl"ibed in the mortgage, but we think the objection is not
well taken: The scbedule referred to, and attached to the
mortgage, clearly identifies and describes the property
embraced in the instrument. It does describe the articles in
the "show cases" with sufficient fullness to indicate what property was in.tended to be covered by the mortgage. The mortgage was given by Torger Hage on behalf of the firm, in the
absence and without the knowledge of the other partner, Iver
Hage, who was absent in Dakota. ·we suppose one purt-ner
may, without the conS<.'nt of his copartner, being absent, pa.Y
a debt or execute a mortgage in the name of the firm upon
partnership property, to secure a firm debt. The power of
each pal'tner to bind the firm fairly extends to such a transactiO'Il, unless restricted by the artides of copartnership, and
it does not a.ppear that there was any such restriction on the
power of the partner in this case. It was clearly within the
scope of the implied authority of Torgn to execute the mortgage, as much as sernng the goods or collecting the debts due
the firm. This proposition seems too plain to require discussion. The mortgagee, de<>ming himself insecure, took possession at once of the mortgaged property, as he had the right to
do, and employed Torger, as agent or clerk, to sell the goods
and pay over the proceeds to him, to be applied upon the mort-

Gonnsan-P1201; Gaocnmr Go. vs. MCCUNE. 457

Gonn.uw-PEcK GkOCERY Co. vs. M.cCUNB.

gage debt. There is no legal objection to such an arrange-
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ment. It certainly did not create any secret trust, as counsel

suggests. The plaintiff might employ the mortgagor to sell the

goods for him and pay over the proceeds of all sales madel

The action is for a wrongful conversion of the goods, alleged

in the complaint to be of the value of $1,147.41. The defend-

ant, as sheriﬂ', seized the goods under attachments issued in

favor of the creditors of the ﬁrm of Hage Bros. In the answer

the defendant denies that the goods were “of any other or

gage debt. There is no lPgal objection to such an arrangement. It certainly did not create any secret trust, as counsel
suggests. The plaintiff might employ the mortgagor to sell the
goods for him and pay over the proceeds of all sales ma.de~
The action is for a wrongful conversion of the g-0ods, alleged
in the complaint to be of the value of $1,147.41. The defendant, BJ!! sheriff, sf.>ized the goods under a tta.chments issued in
favor of the creditors of the firm of Hage Bros. In the answer
the defendant denies that the goods were "of any other or
greater value than $917.63." This, fairly C()ll)strued, must be
deemed to refer to the mortgaged property mentioned in the
complaint. A point is made that the value of the property
was not proven on the trial. It certainly appears that the
property did not exceed the amount due upon the note and
mortgage, and, in view of the admission in ~he answer as t<>
the value, we think no further proof as to that fact was necessary. The recovery was less than the value stated in the
answer and the interest thereon, to the commencement of the
action. This disposes of all the material questions. The case
Meems to have been fairly submitted, under proper instructions
as to the law for the guidance of the jury, and the judgment of .
the circuit court must be affirm€d.

~

greater value than $917.63.” This, fairly construed, must be

deemed to refer to the mortgaged property mentioned in the

complaint. A point is made that the value of the property

was not proven on the trial. It certainly appears that the

property did not exceed the amount due upon the note and

mortgage, and, in view of the admission in the answer as to

the value, we think no further proof as to that fact was neces-

sary. The recovery was less than the value stated in the

answer and the interest thereon, to the commencement of the

action. This disposes of all the material questions. The ease

seems to have been fairly submitted, under proper instructions
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as to the law for the guidance of the jury, and the judgment of

the circuit court must be aﬁirmed.

None: See Mechem’s Elem. of Partn., § 28a '

J .__.i_____

GODDARD-PECK GROCERY CO. vs. McCUNE.

Supreme Court of Missouri, 1893.

122 Mo. 426, 25 S. W. Rep. 904, 29 L. R. A. 681.

This case was certiﬁed to the supreme court from the St.

Louis court of appeals for the reason that one of the judges of

that court was of the opinion that the decision ﬁled in that

r'0l1I't was in conﬂict with the decision in the case of Sexton vs.

lnderson, 95 Mo. 373, 8 S. \V. 564. The opinion of the oourt

of appeals is reported in 47 M0. App. 307. The statem-ent of

'l‘no1ursoN, J ., of said court, is as follows: “John McCune pre-

NOTB: See Mechem•a Elem. of Partn., § 288.

sented for allowance against the assigned estate of the part-

nership ﬁrm of Edwards & Wigginton a promissory note

7
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J
GODDARD-PECK GROCERY CO. vs. McCUNE.
Supreme Court of Missouri, 1893.
122 Mo. 426, 27i S. W. Rep. 904, 29 L. R. A. 681.

This case was certified to the supreme court from ·t he St.
fJouis court of appeals for the reason that one of the judges of
that court was of the opinion that the decision filed in that
c·onrt was in conflict with the decision in the case of Se:cton vs.
. lnderson, 95 Mo. 37::l, 8 S. \V. 564. The opinion of the court
of appeals is reported in 47 Mo. App. 307. The statement of
THOllPSON, J., of said court, is as follows: "John McCune presented for all<>wance againi;t the aRsigned estate of the partnership firm of Edwards & \Vigbrinton a promissory note,
58
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made by said ﬁrm on the ﬁrst day of July, 1880, for $2,000,

payable one day after date, to his order, and bearing interest

from date at the rate of eight per cent per annum. Calvin Wig-

ginton also presented a note of the same date and tenor for

the sum of $1,926. The assignee allowed both of these notes,

and certain other creditors of the ﬁrm appealed to the circuit

court. The circuit court disallowed the notes, and from its

judgment disallowing the notes in favor of l\IcCune this appeal

is prosecuted. The case was, by consent of parties, submitted

to the court without a jury, and no declaration of law was

asked or given. It appeared in evidence that the partnership

ﬁrm of Edwards & \Vigginton was founded in March, 1880,

and made an assignment for the beneﬁt of its creditors in

July, 1800. The business was a retail grocery store. The

basis of the business was a stock in trade owned by the appel-

lant, McCune, which 1\IcCune sold to Edwards in 1887 for

$2,600. When Edwards took ¥Vigginton in as a partner, in

March, 1889, the stock was invoiced at between $3,300 and

$3,400. They were to be equal partners, and the arrangement

was such that Wigginton purchased a half interest in the stock
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in trade and business for $1,626, and then each partner put

into the business in cash the sum of $300. The indebtedness

of Edwards to McCune was originally evidenced by three

unsecured promissory notes, maturing, respectively, in six,

twelve, and eighteen months from date. Edwards had bor-

rowed other money of McCune, and had made such payments

that on the 1st of July, 1880, the indebtedness of Edwards to

McCune stood at $2,000. The $1,926 that \Vigginton put into

the _ﬁrm, as above stated, was entirely borrowed from his

father, Calvin Wigginton. Of this $900 was a note, due one

day after date, and bearing interest at the rate of six per cent

per annum; $500 was a like note, and the rest was not evi-

denced by any note. Thus it was that the interest of each

partner consisted entirely of borrowed capital; that Edwards

still owed this claimant, l\lcCune, $2,000 for his interest in the

partnership capital and buiness; and that Wigginton, for his

interest therein, owed his father $1,926. \\'e proceed on the

view that what each partner had thus severally borrowed to

purchase his interest in the business was an individual, and

not a partnership debt. The ﬁrm seems to have lost money

almost from the start, and McCune, becoming imeasy,

made by said firm on the first day of July, 1889, for ,2,000,
payable one day after date, to bis order, and bearing interest
from date at the rate of eight per cent per annum. Calvin Wigginton also presented a note of the same date and tenor for
the sum of ,1,926. The assignee allowed both of these notes,
and certain other creditors of the firm appealed to the circuit
court. The circuit court disallowed the notes, and from its
judgment disallowing the notes in favor of McCune this appeal
ls prosecuted. The case was, by consent of parties, submitted
to the court without a jury, and no declaration of law was
asked or given. It appeared in evidence that the partnership
firm of Edwards & Wigginton was founded in March, 1880,
and made an assignment for the benefit of its creditoM in
July, 18!)0. The business was a retail grocery store. The
basis of the business was a stock in trade owned by the appellant, McCune, which McCune sold to Edwards in 1887 for
$2,600. When Edwards took \Vigginto.n in as a partner, in
March, 1889, the stock was invoiced at between '3,300 and
'3,400. They were to be equal partners, and the arrangement
was such that Wigginton purchased a half interest in the stock
in trade and business for fl,626, and then each partner put
into the bpsi11ess in cash the sum of '300. The indebtedness
of Edwards to McCune was originally evidenced by three
unsecured promissory notes, maturing, respectively, in six,
twelve, and eighteen months from date. Edwards bad borrowed other mooey o.f McCune, and had made such payments
that on the 1st of July, 1889, the indebtedness of Edwards to
McCune stood at $2,000. The $1,926 that '\Vigginton put into
the _ti.rm, as above stated, was entirely borrowed from his
father, Calvin '\Vigginton. Of this $900 was a note, due one
day after date, and bearing interest at the rate of six per cent
per annum; $500 was a like note, and the rest was not evidenced by any note. Thus it was that the interest of each
partner consisted entirely of borrowed capital; that Edwards
still owed this claimant, McCune, $2,000 for his interest in the
partnership capital and business; and that Wigginton, for his
interest therein, owed his father $1,92G. We proceed on thf'
view that what each partner had thus severally borrowed to
purcha.se bis interest in the business was an individual, and
not a partnership debt. The firm seems to have lost money
almost from the start, and :McCu'lle, becoming uneasy,

•
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requested Edwards to take up the individual notes of Edwards,

459

held by McCuue, withlthe note of the ﬁrm. At the same time

Wigginton, Sr., thought that if McCune was going to have

ﬁrm paper for the individual note of Edwards, he, Wigginton,

ought to have ﬁrm paper for what was due him from his son,

as already stated. It was accordingly arranged between the

partners, an-d these individual creditors, respectively, that the

two creditors should have ﬁrm papers; and on the ﬁrst day

of July, 1889, the ﬁrm executed its note to McCune in settle-

ment of the individual notes of Edwards, and also its note to

Wigginton, Sr., in settlement of the individual debt of Wig-

ginton, Jr., to him. The testimony leaves no room to doubt

that this was done in contemplation of a possible suspension,

and the avowed purpose of it was to put these individual credit-

ors, in the event of a suspension, on an ‘even footing with ﬁrm

creditors. Edwards testiﬁed: ‘It was this way: I had a

great deal of sickness, and had lost on grain I had bought, and

McCune insisted on some plan of securing him. He was will-

ing to aid us tide over our diﬁieulties, if in any way to make

himself afe,—to take joint note for the ﬁrm’s note. I spoke
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to iVigginton, my partner, about it. He at the same time

owed his father a like amount, or very near it. He insisted

that he would want to secure his father as well as John

McCune, so we mutually agreed to give them the ﬁrm’s note for

the amount of each claim. Both of these notes were given at

the same time!‘ Further on Edwards testiﬁed: ‘We gave a.

ﬁrm note, so that, in case of death or failure, they would share

and fare like our other creditors.’ On the same point the

other partner testiﬁed: ‘We saw the business was losing

money; saw no prospect of times getting better, owing to the

competition on each side of us; and we did not care to favor

one person and not others. \Ve wanted to treat everybody

alike.’ When the ﬁrm failed, some six months later, its liabili-

ties, including these notes, footed up to about $5,600. Its

assets were invcntoried at $3,149.95, but the assignee realized

only the sum of $770 from the sale of the entire stock of goods

under order of the court at public auction, and had succeeded

in collecting only $70 of the $626 due the ﬁrm from its custom-

ers. Of these liabilities about $1,500 were due to merchants

from whom it had bought goods.”

Fagg & Ball, for appellant.

•

requested Edwards to take up the individual notes of Edwards,
held by McCune, with ,the note of the firm. At the same time
'Wigg-inton, Sr., thong-ht that if McCune was going to have
firm paper for the individual note of Edwards, he, Wigginton,
ought to have ft.rm paper for what was due him fr<>m bis son,
as already stated. It was accordingly arranged between the
partners, and these individual creditors, respectively, that the
two creditm-s should have firm papers; and on the first day
of July, 1889, the firm executed its note to McCune in settlement of the individual notes of Edwards, and also its note to
\Vigginton, Sr., in settlement of the individual debt of \Vigginton, Jr., to him. The testimony leaves no room to doubt
tha·t this was done in contemplation of a possible suspension,
and the avowed purpose of it was to put these individual creditol."9, in the event of a suspension, on an ·even footing with firm
creditors. Edwards testified: 'It was this way: I had a
greait deal of sickness, and had lost on gr;iin I had bought, and
McCune insisted on some plan of securing him. He was willing to aid us tide over our difficulties, if in any way to make
himself safe,-to take joint note for the firm's note. I spoke
to Wigginton, my partner, about it. He at the same time
owed his fath.er a like amount, or very near it. He insisted
that he would want to secure his father as well as John
McCune, so we mutually agreed to giv~ them the firm's note for
the amount of each claim. Both of these notes were given at
the same time.' , Further on Edwards testified: '\Ve gave a
firm note, so that, in case of death or failure, they would share
and fare like our other creditors.' On the same point the
other partner testified: '\Ve saw the business was losing
mqney; saw no prospect of times getting better, owing to the
competition on each side of u.s; and we did n<>t care to favor
one person and not others. We wanted to treat everybody
alike.' When the firm failed, some six months later, its liabilities, including these notes, footed up to about f5,GOO. Its
assets were inventoried at $3,140.95, but the assigne~ rPa.lized
only the sum of $770 from the sale of the entire stock of goods
under order of the court at public auction, and had succeeded
in collecting only $70 of the $626 due the firm from its custom~
ers. Of these liabilities about fl,500 were due to merchants
from whom it had bought goods."
Fagg & Ball, for appellant.
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J. D. Hostetter, E. W. Major and Eben Richards, for respond-

eat.

Buncnss, J. (After stating the facts.) 1. No principle of

law is better settled than that, in the administration of an

J. D. Hostetter, E. W. Major and Eben Richards, for respondt>nt.

insolvent partnership estate, the assets of the ﬁrm'must be

applied to the satisfaction of the ﬁrm creditors to the exclusion

of the creditors of the individual partners. H undley vs. Farris,

103 Mo. 78, 15 S. W. 312; Bank vs. Brenneisen, 97 Mo. 148, 10 S.

W. 884, and cases cited in each. The principle we think equally

well settled by the more recent decisions of this court,as well as

by the weight of judicial authority in other jurisdictions, that

the assets of an insolvent ﬁrm, before dissolution, may, with the

consent of all the partners, be applied to the satisfaction of all

the individual debts of the members of the ﬁrm, when done in

good faith. Sea-ton vs. Anderson, 95 Mo. 380, 8 S. W. 564; Rey-

burn vs. Mitchell, 106 Mo. 365, 16 S. W. 592, and cases cited in

each; Seger vs. Thomas, 107 Mo. 635, 18 S. W. 33. As Phelps vs.

McNeely, 66 M0. 555, 27 Am. Rep. 398,is in conﬂict with the cases‘

last cited and the great weight of authority, it should not be

followed, and is overruled. Jones vs. Lush, 2 Metc. (Ky.) 356;
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George vs. Wamsley, 64 Iowa 175, 20 N. W. 1;‘ Schaeﬁer vs.

Fithian, 17 Ind. 463; Kirby vs. Schoonmaker, 3 Barb. Ch. 46, 49

Am. Dcc. 160; Kennedy vs. Bank, 23 Hun, 494; In re Kahley, 2

Biss. 383, Fed. Cas. No. 7,593; Warren vs. F'arm-er, 100 Ind. 593;

Trentman vs. Swartzell, 85 Ind. 443; Case vs. Beauregard, 99 U.

S. 119; Purple vs. Farrlngton, 119 Ind. 164, 21 N. E. 543; Pep-

per vs. Peck, 17 R. I. 55, 20 Atl. 16; Anderson vs. Norton, 15 Lea

14; Haiskamp vs. Wagon Co., 121 U. S. 310, 7 Sup. Ct. 899; Goﬂin

vs. Day, 34 Fed. 687. In the case at bar the ﬁrm notes were

given in satisfaction of individual debts long prior to the disso-

lution of the partnership, and that transaction cannot be

declared fraudulent at law on the ground simply that the ﬁrm

was at the time insolvent, or was made so by the act of making

these notes.

2. If the partners composing the ﬁrm of Edwards & Wiggin-

ton had by agreement, in good faith, mortgaged or assigned all

the assets of the ﬁrm, for the purpose of securing or paying the

debts owing by them individually to McGune and Wigginton,

respectively, though with the intention of giving them a pref-

erence over the ﬁrm creditors. the tranaction could not be

BURGESS, J. (After stating the facts.) 1. No principle of
law is better settled than tba t, in the administration of an
insolvent partnership estate, the assets of the firm· must be
applied to the satisfaction of the firm creditors to the exclusion
of the creditors of the individual partners. Hundley vs. Farris,
103 l!o. i8, 15 8. W. 312; Bank v8. Brenneisen, 97 Mo. 148, 10 S.
\V. 884, and cases cited in each. The principle we think equally
well settled by the more recent decisions of this court, as well as
by the weight of judicial authority in other jurisdictions, that
the assets of an insolvent firm, before dissolution, may, with the
consent of all the partners, be applied to the satisfaction of all
t.he individual debts of the members of the firm, when done in
good faith. Se:cton v8. Anderson, 95 Mo. 380, 8 8. ·w. 564; Reyburn vs. Mitchell, 106 Mo. 365, 16 S. W. 592, and cases cited in
each; Seger vs. Thomas, 107 Mo. 635, 18 S. W. 33. As Phelps vs.
McNeely, 66 Mo. 555, 27 Am. Rep. 398, is in conftict with the cases
last cited and the great weight of authority, it should not be
followed, a·n d is overruled. JoMs vs. Lusk, 2 Mete. (Ky.) 356;
George vs. Wamsley, 64 Iowa 175, 20 N. W. 1; · Schaeffer vs.
Ji'ithian, 17 Ind. 463; Kirby v.'1. Schoonmaker, 3 Barb. Cb. 46, 49
Am. Dec. 160; Kennedy vs. Bank, 23 Hun, 494; In re Kaliley, 2
Biss. 383, Fed. Ca.s. No. 7,593; Warren t'S. Farmer, 100 Ind. 593;
Trentman vs. Swai·tzell, 85 Ind. 443; Case vs. Beauregard, 99 U.
S. 119; P1trp'le vs. Farrington, 119 Ind. 164, 21 N. E. 543; Pep·
per vs. Peele, 17 R. I. 55, 20 Atl. 16; Anderson vs. Norton, 15 Lea
14; Huiskam.p vs. Wagon Co., 121 U.S. 310, 7 Sup. Ot. 899; Coffin.
vs. Day, 34 Fed. 687. In the case at bar the firm notes were
given in satisfaction oo individual debts long prior to the disso·
lutioo of the partnership, and that transaction cannot be
declaTed fraudulent a.t la.won the ground simply that the firm
was at the time insolvent, or was made so by the a:ct of making
these notes.
2. If the partners composing the firm of Edwards & Wigginton had by agreement, in good faith, mortgaged or assigned all
the assets of the firm, for the purpose of securing or paying the
debts owing by them individually to McCune and Wigginton,
respectively, though with the intention of giving them a preference (\"Pr the firm creditors, the transaction could not be

Ganoasn-Pscx Gaocsnr Co. vs. MCCUNE. -161'

impeached. If, on the other hand, they had given these individ-
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ual creditors a mortgage on the ﬁrm property, and to secure

their individual debts, with the understanding that they should

continue in possession of the property, and sell and dispose of

it in the usual course of business, the mortgage would have

been fraudulent and void as to the other creditors. The object

in giving these notes in the name of the ﬁrm to McCune and

VVigginton was not to give them a preference over the part-

nership creditors, but was to put them all on an equal footing,

so that they might share alike in the distributiorn of the ﬁrm’s

assets in case of the ﬁrm’s assignment. So long as a ﬁrm

exists, it has the same right to dispose of the ﬁrm assets that an

individual has of his own property, providing always that such

disposition is bona ﬁdc; but, if no lien has_ been created by it

on its ﬁrm assets, and the ﬁrm assigns, as in the case at bar,

then the ﬁrm creditors must be ﬁrst paid. That the debts of

McCune and Wiggin-ton, when ﬁrst created, were the individual

debts of the members of the ﬁrm of McCune & Wigginto-n,

seems clear. “\Vhere there is a separate loan of money to one

of several joint adventurers for the purpose of founding a part-
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nership or joint adventure, the ﬁrm, when formed, will not be

liable for the advance, for the case is not distinguishable

from one where several persons are to con-tribute their

separate proportions of money towards a common fund

for joint purposes, and each is to borrow and does bor-

row his own share upon his own separate ac-count and

credit. In short, in all cases of this sort, in order to bind the

ﬁrm, the intended partner must either have had an original

authority to purchase goods or borrow money upon the joint

account, and have exercised that authority by a purchase or

loan on their account ; and not on his own exclu-

sive credit, or the transaction must have been sub-

sequently ratiﬁed and adopted by the ﬁrm as one for

which they were originally liable, or for which they now

elect to give their joint security.” Story, Partn. § 148. See,

also, Donally vs. Ryan, 41 Pa. St. 306; Wild rs. Erath, 27 La.

Ann. 171. The doctrine that ﬁrm assets must be ﬁrst appplied

to the payment o-f the ﬁrm’s debts is a principle of administra-

tion adopted by the courts when from any cause they are called

upon to wind up the ﬁrm business, and ﬁnd that the members

have made no disposition or charge upon its assets. This is

impeached. If, on the other hand, they had given these individual creditors a mortgage on the firm property, and t-0 secure
their individual debts, with the understanding that they should
continue in possession of the property, and sell and dispose of
it in the usual course of business, the mortgage would have
been fraudulent and void as to the other creditors. The object
in giving these nt>tes in the name of the firm to McCune and
Wigginton was not to give them a preference over the partnership creditors, but wa.s to put them all on an equal footing.
so that they might share alike in the distributicm of the firm's
assets in case of the firm's assignment. So long as a firm
exists, it has the same right to dispose of the firm assets that an
individual bas of his own property, providing always that such
disposition is bona fide; but, if no lien has. been created by it
on its firm assets, and the firm assigns, as in the case at bar,
then the firm creditors must be first paid. That the debts of
McCune antl \Vigginfon, w-hen first created, were the individua:l
debts of the members of the firm of McCune & Wigginton,
seems clear. "Where there is a separate loan of money to one
of several joint adventurers for the purpose of founding a partnership or joint adventure, the firm, when formed, will not be
liable for the a:dvance, for the case is not distinguishable
from -0ne where several persons are to contribute their
separate propo1·tions of money towards a common fund
for join1: purposes, and each is to borrow and does borrow hie own share upon his own separate acoount and
credit. In short, in all cases of this sort, in order to bind the
firm, the intended partner must either have bad an origin.al
authority to purchase goods or borrow money upon the joint
:i0<'ount, and have exercised that authority by a purchase or
loan on their account ; and not on his own exclusive credit, or the transaction must have been subsequently ratified and adopted by the firm as one for
which they were originally liable, or for which they norw
elect to give their joint security." Story, Partn. § 148. See,
also, Donally vs. Ryan, 41 Pa. St. 306; Wild tis. Erath, 27 La.
Ann. 171. The doctrine that firm assets must be first appplied
to the payment of the firm's debts is a principle of administration adopted by the courts when from any ca.use they are called
npon to wind up the firm business, and find that the members
have made no disposition or charge upon its assets. This is
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accomplished by marshalling the assets, by ap-plying the part-

nership property to the partnership debts. The right of the

ﬁrm creditors “is worked out through the partners,” the mean-

ing of which is that they may demand the primary application

of the ﬁrm assets to the payment of their debts. Schmidlapp rs.

C’-urric, 55 Miss. 597, 30 Am. Rep. 530. As the right of the ﬁrm

creditors is “worked out through the partners,” it neo-

essarily follows that whatever the ﬁrm, with the con-

senrt of all its members, does in good faith with

the partnership property, is binding upon them. If, then,

the ﬁrm had the right to assume, by and with the con-sent of

-both of its members, the individual debts due by them respect-

ively to McCune and Wigginton, when this was done, and they

gave the ﬁrm notes, and thereby assumed their payment, they

became ﬁrm debts, and should share pro rat-a in the distribu-

tion of the proceeds arising from the sale of the partnership

assets with the other ﬁrm creditors. This is said to be the con-

version of debts, so that, if they were separate debts of the re-

spective partners,they become, by the consent of the memhersnf

the ﬁrm, the join-t debts of all the partners, and will thereafter
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be treated as such. Story, Partn. §§ 368, 369; Ea: parts Pecle, 6

Ves. 601; Ex parte Jackson, 1 Ves. Jr. 131; Sicgcl vs. Ohidsey, 28

Pa. St. 279. That the ﬁrm had the right to assume the individ-

ual debts of its members and thereby convert them into debts

of the ﬁrm, in the absence of fraud, and that the individual

indebtedness was suﬁicien-t consideration for such promise by

the ﬁrm, the authorities abundantly show. Siegel vs. Clzidsey,

supra; Case vs. Ellis (Ind. App.) 30 N. E. 907. From these con-

siderations we are of the opinion the judgment of the court of

appeals should be reversed, and the cause remanded to that

court, with directions to reverse the judgment of the circuit

court, and remand the cause for a new trial in conformity with

the opinion of this court. It is so ordered.

All concur.

Norm: See Me0hem's Elem. of Partn., § 288, and cases there cited.
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accomplished by marshalling the assets, by ap·plying the partnership property to the partnership debts. The right of the
firm creditors "is worked <>1,lt through the partners," the meaning "Of which is that they may demand the primary application ·
of the firm assets to the payment of their debts. Schmidlapp t;8.
Currie, 55 Miss. 597, 30 Am. Rep. 530. As the right of the firm
creditors is "worked out through the partners," it neceSStlrily follows that whatever the firm, with the COD·
sen.it of all its members, d0€9 in good faith with
the partnership property, is bindin~ upon them. If, theu,
the firm had the right to assume, by and with the con.sent of
bath of its members, the individual debts due by them respectively to McCune and Wigginton, when this was done, and they
gave the firm notes, and thereby assumed their payment, they
became firm debts, and should share pro rata in the distributioo of the proct>eds arising from the sale of the partnership
assets with the oither firm creditors. This is said to be the COD·
version en debts, so th.at, if they were separate debts of the re.epective partners, they become, by the consent of the mc-mue:·soi'
the firm, the joint debts of all the partners, and will thereafter
be treated as such. Story, Partn. §§ 368, 369; E:c pa-rte Peele, 6
Ves. 601; E:r pm·te Ja-ckson, 1 Ves. Jr. 131; Siegel t:s. Ohidsey, !:!8
Pa. St. 279. That the firm had the right to assume the indiYidnal debts of its membeors and thereby convert them into debts
of the firm, in the a.bsence of fraud, and that the individual
indebtedness was sufficient consideration for such promise by
the firm, the authorities abundantly show. Siegel vs. Cltidsc!t,
81tpra; Gase vs. Ellis (Ind. App.) 30 N. E. 907. Fr001 these considera•tions we are of the <>pinion the judgment of the court of
nppeals should be reversed, and the cause remanded to that
court, with directions to reverse the judgment o·f the circuit
court, and remand the oouse for a new trial in conformity with
the opinion of this oourt. It is so ordered.
All concur.
NOTE: Bee Mechem's Elem. of Partn., § 288, and cases there cited.
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vs.

MERANDA..

Supreme Court of Ohio, 1857.

7 Ohio St. 180. '

The original proceeding was a petition for an order of dis-

tribution of the separate or individual assets of an insolvent

debtor, as between separate and partnership creditors.

It appears from the record, that about the 13th of June,

1854, Peter Murray, an insolvent debtor, made an assignment

j

RODG ERB vs. MERAND.-\..

Bu.preme Court of Ohio, 1851.

of all his estate, real and personal, to the plaintiﬁ, in trust for

the payment of his individual creditors, in proportion to the

7 Ohio St. 180.

amount of their respective demands. Though possessed of a

large and valu-able estate, it had been found insutlicien-t to pay

his separate debts and liabilities, in full. At the date of his

failure and assignment, he was a partner with John W. Dever,

in a mercantile ﬁrm, under the name and style of Dever &

Murray; which ﬁrm had also become insolvent, and likewise

Dever; and the ﬁrm had made an assignment of the partner-

ship properly and assets, about the same time, to John Mer-

and-a., one of the defendants, in trust for the payment of the

joint debts or liabilities of the ﬁrm.
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In this condition of affairs, the partnership credito-is,

although they had ﬁled their claims with the assignee of the

ﬁrm for their distributive shares out of the partnership pI'0'p-

erty, claimed the right to be admitted to a participation in the

dividends of the separate estate of Murray, pari passu with

his individual creditors; while the latter denied the right, and

insisted that his separate estate shall be applied to the satis-

faction of his individual debts in preference to his partnership

debts.

It appeared further, that Murray, besides advancing his part

of the capital of the ﬁrm, also loaned money to the ﬁrm to a

large amount, for which he held the obligation of the ﬁrm,

which obligation, by the assignment of Murray, came into

the hand-s of the plaintiff, who presented the same to the

assignee of the ﬁrm, and claimed to have the same paid out of

the as-sets of the ﬁrm, part passu with the other partnership

debts. The other creditors resisted this, and plaintiff asked an

order of distribution to that eifect out of partnership assets.

A

The or1gin-a1 proceeding was a petition for a.n order of distribution of the separate or indiviqnal assets of an in.solvent ,
debtor, as between separate and partnership creditors.
It appears from the record, that about the 13th of June,
1854, Peter Murray, an insolvent debtor, made an assignment •
of all 11is estate, real and perS()nal, to the plaintiff, in trust for
the payment of hi.s individual creditors, in proportion to the
amount of their respective demands. Though possessed of a
large and vnlu·a ble estate, it bad been found insufficient to pay
his separate debts and lia.bilitie13, in full. At the date of his
failure a:nd assignment, he was a partner with John W. Dever,
_in a mercantile firm, under the name and style of Dever &
Murray; which firm bad also become insolvent, and likewise
Dever; and the firm had made an assignment of the partnership property and assets, about the same time, to John Mer- ...
anda., one of the defendants, in trust for the payment of the
joint debts or liabilities of the firm.
In this condition of affairs, the pa;rtnersbip credifors,
_although they had filed their claims with the a8Sig'nee of the ,
firm for their distributive shares out of the partnership property, claimed the right to be admitted to a participation in thf&
dividends of the separate l'1iitate of Murray, pari passu with
bis individual creditors; while the latter denied the right, an.d
insisted that his separate eBtate shall be applied to the satis- ·
faction of his individual debts in preference to his partnership
. debts.
It appeared further, that Murray, besides advancing his part
of the capital of the firm, also loaned money to the firm to a
large amount, for which be held the obligation of the ftrm,
Which obligation, by the assignment of Murray, came into ·
the hands of the plaintiff, who presented the eame to the
assignee of the firm, and claimed to have the same paid out of
the assets of the firm, pari passu with the other partnership
debts. The other creditors res1sted this, and plaintiff asked an
order of distribution to that effect out of partnersb..ip assets.
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Defendants demurred to the petition. The court below sus-

tained the demurrer, and gave judgment in favor of the defend-

ants. And thi petition in error is ﬁled to review and reverse

that judgment.

W. White and S. (E R. Mason, for plaintiff.

Anthony <£ Goodc, for defendant Meranda.

Gonovcr d2 Graighead, for defendants Tracy, Irwin & Co.

Defendants demurred to the petition. The court below sustained the demurrer, and gave judgment in favor of the defendant..9. And this petition in error is filed to review and reverse
that judgment.

BARTLEY, C. J. Two questions are presented for determinw

tion in this case. The ﬁrst is, whether in the distribution of

W. White and 8. & R. Uason, for plaintiff.

the assets of insolvent partners, where there are both indi-

vidual and partnership as-sets, the individual creditors of a

Anthony & Goode, for defendant Meranda.

partner are entitled to be ﬁrst paid out of the individual effects

of their debtor, before the partnership creditors are entitled to

Conover & Craighead, for defendants Tracy, Irwin & Co.

any dis-tributio-n therefrom. It is well settled that, in the dis-

tribution of the assets of insolventpartners, the partnership

creditors are entitled to a priority in the partnership effects;

so that the partnership debts must be settled before any divi-

sion of the partnership funds can be made amon-g the indi-

vidual creditors of the several partners. This is incident to

the nature of partnership property. It is the right of a part-
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ner to havethe partnership property applied to the purposes

of the ﬁrm; and the separate interest of each partner in the

partnership property is ‘his share of the surplus after the pay-

ment of the partnership debts. And this rule, which gives the

partnership creditors a preference in the partnership effects,

would seem to produce, in equity, a; corres-ponding and cor-

relative rule, giving a preference to the individual creditors of

a partner in his separate property-; so that partnership credit-

ors can, in equity, only look to the surplus of the separate prop-

erty of a partner, after the payment of his individual debts;

and, on the other hand, the individual creditors of a partner

can, in like manner, only claim distribution from the debtor’s

interest in the surplus o-f the joint fund, after the satisfaction

of the partnership creditors, The correctness of this rule, how-

ever, has been much controverted; and there has not been

always a perfect concurrence in the reasons assigned for it

by those courts which have adhered t-o it. By some, it has been

said to be an arbitrary rule, established from considerations

of convenience; by others, that it rests on the basis that a

BARTLEY, C. J. Two questions are presented for determinar
tion in this case. The first is, whether in the distribution of
the assets of insolvent partners, where there are both individual and partnership assets, the individual creditors ()f a
1 partner are entitled to be first paid out of the individual effects
of their debtor, before the partnership creditors are entitled to
any distribution therefrom. It is well settled that, in the di.8tributio.n of the assets of insolven.t· partners, the partnership
, -0reditors are entitled to a priority in the partnership effects;
so that the partnership debts must be settled before any division of the partnership funds can be made among the individual creditors of the several partners. Thi-s is incident to
the nature of partnership property. It is the right of a partner to have the partnership property applied to .t he purpoees
of the firm; and th~ separate interest of eaoh partner in the
partnership property is his share of the surplus after the payment of the partnership debts. And this rule, whiob gives the
partnership creditors a preference in the pa.rtnership effects,
would seem to produce, in equity, a corresponding and correlative rule, giving a preference to the individual creditors of
a partner in his separate property-; so that partnership creditors can, in equit11, only look to the surplus of the separate property of a partner, after the payment of his individual debts;
and, on the other band, the individual creditors of a partnercan, in like manner, only claim distribution from the debtor's
interest in the surplus o·f the joint fund, after the satisfactioa
of the partnership creditors~ The correctness of this rule, however, has been much controverted; and there has not been
always a perfect concurrence in the reasons assigned for it
by those courts which have adh~red to it. By some, it has been
said to be an arbitrary rule, established from considerations
of convenience; by others, that it rests on the basis that a
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primary liability attaches to the fund on which the credit was

465

given—-that in contracts with a partnership, credit is given on

the supposed responsibility of the ﬁrm; while in contracts with

a partner as an individual, reliance is supposed to be placed on

his separate responsibility: 3 Kent Com. 65. And again, others

have assigned as a reason for the rule that the joint estate is

supposed to be beneﬁted to the extent of every credit which is

given to the ﬁrm, and that the separate estate is, in like manner,

presumed to be enlarged by the debts contracted by the individ-

ual partner; and that there is consequently a clear equity in

conﬁning the creditors, as to preferences, to each estate respect-

ively, which has been thus beneﬁted by their transactions;

.lIcC-‘ulloh rs. Dashiell, 1 Harr. & Gill (Md) 96, 18 Am. Dec. 271.

But these reasons are not entirely satisfactory. So important a

rule must have a better foundation to‘ stand upon than mere

considerations of convenience; and practically it is undenia-

ble that those who give credit to a partnership look to the indi-

vidual responsibility of the partners, a well as that of the

‘ﬁrm; and also, those who contract with a partner in his sep-

arate capacity, place reliance on his various resources or
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means, whether individual or joint. And inasmuch as indi-

vidual debts are often contracted to raise means which are put

into the business of a partnership, and also partnership effects

often withdrawn from the ﬁrm and appropriated to the sepa-

Izrte use of the partners, it cannot be practically true that the

separate estate has been beneﬁted to the extent of every credit

given to each individual partner, nor that the joint estate has

retained from the separate estate of each partner the beneﬁt

of every credit given to the ﬁrm. Unsa'tisfactoryTeasons may

weaken conﬁdence in a rule which is well founded.

What then is the true foundation of the rule which gives

the individual creditor a preference over the partnership cred-

itor, in the distribution of the separate estate of a partner?

To say that it is a rule of general equity, ais has been some-

times said, is not a satisfactory solution of the diﬂiculty; for

the very question is, whether it be a rule of equity or not. In

the distribution of the assets of insolvents, equality is equity;

and to say that the rule which gives the individual creditor a

preference over the partnership creditor in the separate estate

of a partner is a rule of equality, does not still rid the subject

of difficulty. For leaving the rule to stand, which gives the

59

primary liability attaches to the fund on which the credit was
given-that in ce>ntraots with a partnership, credit is given on
the supposed responsibility of the firm; while in ce>ntracts with
a partner as an individual, reliance is supposed to be placed e>n
his separate responsibility:
3 Kent Com. 65 • .And again, others
I
have assigned as a reason for the rule that the je>int e.state is
supposed to be benefited to the extent of every credit which is
given to the firm, and that the separate estate is, in like manner,
presumed to be enlarged by the debts contracted by the individual partner; and that there is consequently a clear equity in
<-:onfining the creditors, as to preferences, to each estate respeot·
b·ely, which has been thus benefited by their transactions;
JleCulloh iw. Dashiell, 1 Harr. & Gill (Md.) 96, 18 Am. Dec. 271.
But these reasons are not entirPly satisfactory. So important a
rule mus't have a better foundation to· stand upon than mere
considerations of convenience; and practically it is undenia.
ble tha.t those who ~ive credH to a partnership look to the individual responsibility of the partners, as well as that of the
_firm; and also, those who contract with a partner in his sepamte capacit,v, pla<'.e reliance on his various resources or
means, whPtht•r individual or joint. And inasmuch as individual rl<'bts are often contracted to raise means wllich are put
into the business of a partne1·ship, and also partnership effects
often withdrawn from the firm and approp1·iated to the separa'te use of the part1wrs, it cannot be practically true that the
separate estate has been brnefitrd to the extent of en>ry credit
given to each individual partner, nor that the joint estate bas
retained from tlw sPparate estate of each partner the benefit
of every credit given to the firm. Unsatisfactory""l·easons may
weaken confidence in a rule which is well founded.
What then is the true foundn tion of the rule which gives
the individual Cl'Pditor a prl'f Pl'l'\llte Over the partJH~l'sbip creditor, in the distl'ibution of the separate estate of a partner?
To say that it is a rule of g<"neml equity, ais has been sometimes said, is not a satisfactory solution of the .d ifficulty; for
the very question is, whether it be a rule of equity or not. In
the distribution of the assets of insolvents, equality is equity;
and to eay that the rule which gives the individual creditor a
preference e>ver the partnership creditor in the separate estate
of a partner is a rule of equality, doe.snot ·still rid the subject
of difficulty. }~or leaving the rule to stand, which gives the
ti9
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preference to the joint creditors in the partnership property,
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and perfect equality between the joint and individual creditors,

is, perhaps, rarely attainable. That it is, however, more equal

and just, as a general rule, than any other which can be devised,

the joinit estate. cannot be successfully controverted. It orig-

inated as a consequence of the rule of priority of partnership

creditors in the joint estate, and for the purposes of justice,

became necessary as a correlative rule. \Vith whart semblance

of equity could one class of creditors, in preference to the rest,

be exclusively entitled to the partnership fund, and, concur-

rently with the rest, entitled to the separate estate of each part-

ner? The joint creditors are no more meritorious than the sepa-

ra.te creditors; and it frequently happens, that -the separate

debts are oontra.cted to raise means to carry on the partnership

business. Independent of this rule, the joint creditors have,as a

general thing, a great advantage over the separate creditors.

Besides being exclusively entitled to the partnership fund, they

take their distributive share in the surplus of the separate

estate of each of the several partners, after the payment of the
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separate creditors of each. It is a rule of equity, that where

one creditor is in asituation to have two or more distinct secur-

ities or funds to rely on, the court will not allow him, neglect-

ing his other funds, to attach himself to one of the funds to the

prejudice of those who have a claim upon that, and no other to

depend on. And besides the advantage which the joint credit-

ors have, arising from the fact that the partnership fund is

usually much the largest, as men in trade, in a great majority

of cases, embark their all, or the chief part of their property, in

it; and besides their distributive rights in the urplus of the

separate estate of the other partners, the joint creditors have a

degree of security for their debt and facilities for recovering

them, which the separate creditors have not; they can sell both

the joint and the separate estate on an execution, while the

separate creditor can sell only the separate property and the

interest in the joint eﬁ’ec-ts that may remain to the partners,

after the accounts of the debts aznd effects of the ﬁrm are taken,

as between the ﬁrm and its creditors, and also as be-

tween the partners themselves. With all these advan-

tages in favor of partnership creditors, it would be grossly in-

equitable to allow them the exclusive beneﬁt of the joint fund,

~A~ _ _

preference to the joint creditors in the partnership property,
and perfect equality between the joint and individual creditors,
is, perhaps, rarely attainable. That it is, however, more equal
and just, as a general rule, than any other which can be devised,
consilrtently with the preference to the partnership creditors in
the joinit estate, cannot be successfully controverted. It originated as a consequence of the rule of priority of partnership
creditors in the joint estate, and for the purposes of justice,
became necessary as a correlative rule. \Vith what semblance
of equity could one class of creditors, in preference to the rest,
be exclusively entitled to the partnership fund, and, coucur~
rently wi.th the rest, entitled to the separate estate of each partner? The joint creditol'6 are no more meritorious than the separate creditors; and it frequently happens, that the separate
debts are contracted to rajse means to carry 001 the partnership
business. Independent of this rule, the joint creditors have,as a
general rthing, a great advantage over the separate creditors.
Besides being exclusively entitled to the partnership fund, they
take their distributive share in the surplus of the separate
' etitate of eaclt of the several pm·tners, alter the payment of the
separate creditors of each. It is a rule of equity, that where
one creditor is in a situation to have two or more distinct secur·
ities or funds to rely on, the court will not allow him, neglectin~ J1is other funds, to attach himself to one of the funds to the
prejudice of tho~e who have a claim upon that, and no other to
df:'pend on. And lx:sides the advantage which the joint creditors have, arising from the fact that the partnership fond is
usually much the larg<•st, a1il men in trade, in a great majority
of cases, embark their all, or the chief part of their property, in
it; and besides their distributive rights in the surplus of the
separate estate of the other partners, the joint creditors have a
degree O'f security for their debts and facilities for recovering
1hem, which the separate creditors have not; they can sell both
the joint and the separate estate o.n an execution, while the
separate creditor can sell only the separate property and the
interest in the joint effects that may remain to the partners,
after the a.ccounts of the debts and effects of the firm are taken,
as between the firm and its creditors, and also as between the partners themselves. With all these advantages in favor of partnership creditors, it would be grossly inequitable to allow them the exclusive benefit of the joint fund,
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and then a concurrent right with individual creditors to an

equal distribution in the separate estate of each partner.

VVhat equality and justice is there in allowing partnership

creditors, who have been paid eighty per cent on their debts,

out of the joint fund, to come in pa-ri pa-ssu with the individual

creditors of one of the partners, whose separarte property will

not pay twenty per cent to his separate creditors? How could

that be said to be an equal distribution of the assets of insolv-

ents among their creditors? It is true that an occasional case

may arise where the join-t effects are proportionably less than

the separate assets of an insolvent -partner. But, as a general

thing, a very decided advantage is given to thepartnership

creditors, notwithstanding this preference of the individual

creditors in the separate property. And that advantage, arising

out of the nature of a partnership contract, is unavoidable.

Some general rule is necessary; and that must rest on the basis
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of the unalterable preference of the partnership creditors in the

joint effects, and their further right to some claim in the sep-

ararte property of each of the several partners. The preference,

therefore, of the individual creditors of a partner in the distri-

bution of his separate estate, results, as a principle of equity,

from the preference of partnership creditors in the partnership

funds, and their advantages in having different funds to resort

to, while the individual creditors have but the one.

It has been argued that partnership contract-s are several

as well as joint, and consequently have an equal legal

right with separate creditors upon the individual prop-

erty of a partner. But the right of partn-ership creditors

against the separate property of individual partners in

proceedings at law, is not in controversy. The question

here relates to the relative equitable rights of two classes

of creditors in the distribution of the estates of insolv-

ents. Much of the confusion upon this subject has prob-

ably arisen from confounding the abstract rights of creditors in

proceedings at larw, with their relative rights to an equitable

adjustment in m-arshalling_ the assets of insolvents in chancery.

The rule here adopted appears to have been followed in

Engl-and for near a century and a half. We ﬁnd it distinctly

recognized in the case of Em parte Orowder, 2 Vernon 706, de-

cided in 1715. And i-n Ea: partc Cook, 2 Peere YVill'inms 500,

Lord Chancellor Kmo declared it settled as a rule of conven~

and then a concurrent right with individual creditors to an
t>qual distribution in the separate estate of each partner.
What equality and justice is there in allowing paritnership
creditors, who have been paid eighty per cent on their debts,
out of the joint fund, to come in pari passu with the individual
creditors of one of the partners, whose separarte property will
not pay twenty per cent to his separate creditors? How could
that be said to be an equal distribution of the assets of insolvents among their c·reditors? It is true that an occasional case
may arise where the joint effects are proportionably less than
the separate assets of an insolvent ·p artner. But, as a general
tbing, a very decided advantage is given to the · partnership
creditors, notwithstanding thHi preference of the individual
credifors in the separate property. And that advantage, arising
out of. the nature of a partnership contract, is unavoidable.
Arone general rule is necessary; and that muin rest on the basis
of the unalterable preference of the partnership creditors in the ,
joint effects, and their further right to S()me claim in the sepamte property of each of the several partners. The preference,
therefore, of the individual creditors of. a partner in the distributi-On of. his separate estate, results, as a principle of equity,
from the preference of partnership creditors in the partnership .,
funds, and their advantages i-n having different funds to resort
to, while the individual creditors have but the one.
It has been argued that pa.rtnerS'hip contracts are several
es well as joint, and consequently have an equal legal
right with separate creditors upon the individual property of e. partner. But the right <>f partnership creditors
against the seJ)'arate property elf individual p:utners it1
proceedings at la.w, is not in controversy. The question
·hf>re relates to the relative equitable riglita of two classes
of credit-0rs in the distribution of the estates of insolvents. Much of tbe confusion upon this subject bas probably arisen from confounding the abstract rights of creditors in .
proceedings at law, with their relative rights to an equitable
adjustment in marshalling the assets of in.solvents in chancery.
The rule here ad<>pted appea1•s to have been followed in
EngJ.a.nd for near a century and a half. We find it distinctly
recognized in tbe case of Ex parte Orou;der, 2 Vernon 706, decided in 1715. And in Ex parte Cook, 2 Peere WiUi.llms 500,
Lord ChancellO'r KING declared it settled as a rule of conven-
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jen-ce in bankruptcy that joint creditors should be ﬁrst paid out

CASES ON PARTNERSHIP.

of the partnership estate, and the separate creditors out of the

separate estate of each partner; and if there be a surplus of the

joint estate after paying the join-t creditors, the share of each

partner should be distributed to his separate creditors; and if,

on t-he other hand, there should be a surplus of the separate

estate of a partner after the satisfaction of his individual cred-

itors, it ‘should be applied to any deﬁciency of -the joint funds

in the satisfaction of the partnership debts. Lord HARD\VICKE

followed the same rule, in Em parte Hunter, 1 Atkins 228. But

it appears that in Ea: pa-rte Hodgson, 2 Bro. ch. c., decided in

1785, Lord Tnunnow made an innovation on the rule in bank-

ruptcy, declaring that there was no distinction between joint

ajnd separate creditors; that they ought to be paid out of the

bankrupt’s estate, and his moiety of the joint estate; and that

the joint creditors ought to come in part pa-ssu with the sepa-

rate creditors. This ruling of Lord Tmmnow appears to have

had reference to proceedings at law, and in bankruptcy, for it is

said that, consistently therewith, it was competenrt for the

assignees to conﬁne the joint creditors, where there was a joint

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:09 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

estate, to that fund exclusively, by ﬁling a bill in equity against

the other partners, and obtaining an injunlction on the order

in bankruptcy. But how far this innovation went, in practice,

to affect the ultimate righ.t-s of the parties, is wholly imma-

terial, inasmuch as Lord Louonnonouon, in Ea: parte Elton, 3

Ves. Jr. 238, in the year 1796, restored the rule which previously

prevailed, holding thait the rule introduced by the case of Hodg-

son was inconvenient, inasmuch as every order which he

passed in bankruptcy, giving a joint creditor a‘ dividend out of

the separate estate of a partner, would give rise to a bill in

equity, on the part of the separate creditors, to restrain the

order, and secure the application of the separate estate to the

saitisfaction of the separate debts; and although it was ad-

judged that a joint creditor might prove his claim under a sep-

ararte commission, yet he could not receive any dividend there-

from, until the amount of his distribution in the joint fund

could be ascertained, and the claims of the separate creditors

satisﬁed. And the opinion of the Lord Chancellor, in this case,

puts an end to the assertion, which has been sometimes made,

that this rule was peculiar to proceedings in bankruptcy.

Touching this, he said: “If it stands as a rule of law, we must

;i ence in bankruptcy that joint creditors should be first paid out
of the partnership estate, and the separate creditors out of the
separate estate of ea'Ch partner; and if there be a surplus of the
joint estate after paying the joint creditors, the share of each
partner should be distributed to his separate creditors; and if,
o-n the <>ther hand, there should be a surplus of the separate
estate of a partner after the satisfaction of his individual creditors, it 'should be a·pplied to any dPficiency oif the j<>int fonds
in the saUsfaction of the partnership debts. Lord HARDWICKB
followed the same rule, in Ex parte Hunter, 1 Atkins 228. But
it appears that in E:D parte Hodgson, 2 Bro. ch. c., decided in
1185, Lord THURLOW made an innovation on the rule in oonkruptcy, declaring that there was no distinction between joint
~nd separa..te creditors; that they ought to be paid out of the
bankrupt's estate, and his moiety <>f the joint estate; and that
the joint creditors ought to oome in pari passu with the separate creditors. This ruling of J,,ord THURLOW appears to have
had reference to proceedings at law, and in bankruptcy, for it is
~aid that, consistently therewith, it was coimpeterut for the
assignees to confine the joint creditora, where there was a joint
~state, to that fund exclusively, by filing a bill in equity against
the other partners, and obtaining an injunction on the order
in bankruptcy. But how far this innovation went, in practice,
to affect the ultimate right·s o.f the parties, is wholly immaterial, irnasmuch as Lord LouaHnonouan, in Ea: parte Elton, 3
Ves. Jr. 238, in the year 1796, restored the rule which previously
prevailed, holding thrut the rule introduced by the case of Hodgson W18S inconvenient, im1smuch as every order which he
passed in bankruptcy, giving a joint creditor a· dividend out of
the separttte estate of a partner, would give rise to a bill in
equity, on the part of the separate creditoNJ, to restrafa the
order, and secure the application of the separate estate to the
srutisfaction of the separate debts; and although it was adjudged that a joint creditor might prove his claim under a sepiiract:e commission, yet he could not receive any dividend therefrom, until the amount of his distribution in the joint fund
could be ascertained, and the claims of the separate creditors
satisfied. And the opinion of the Lord Chancellor, in this case,
puts an end to the assertion, which has been sometimes made,
that this rule was peculiar to proceedings in bankruptcy.
Touching this, he said: "If it stands as a rule of law. we must
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consider, what I have always understood to be settled by a vast
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variety of cases, not only in bankruptcy, but -upon general equity,

that the joint estate is applicable to partnership debts, and the

separate estate to the separate debts.” Again, in speaking of

the inconvenience of Lord T1=nmLow’s rule, he said, “What I

order here to-day, sitting in bankruptcy, I shall forbid tomor-

row, sitting in chancery; for it is quite of course to stop the

dividend on a bill ﬁled. The plain rule of distribution is that each

estate shall bear its own debts. The equity is so plain, that it is of

course upon a bill ﬁled.”

Lord Ennon, with some characteristic doubts and misgiv-

ings, consistently followed this rule of his immediate prede-

cessor: Gray vs. Chiswcll, 9 Ves. 118; Dutton vs. Morrison, 17

Ves. 194, 207. And it has ever since remained the settled larw

of England, applicable, not simply to proceedings in bank-

ruptcy, but as a general rule of equity, in the distribustion of the

assets of insolvents. -

The supposition that this rule arose from any provision of

the statutes concerning bankruptcy, in England, is a mistake;

it was long and well settled as a rule of equity, before any
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statute was enacted touching this subject. It does not appear

to have been sanctioned by any positive enactment until the

statute of 6 Geo. IV, c. 16, § 16.

It is not a little remarkable that this rule of equity, so long

settled and acted on in England, should have encountered so

much opposition as it has in the courts of the several states in

this country.

In Pennsylvania the rule was discarded, by a majority of the

court, in the case of Bell rs. Newman, 5 Serg. & R. 78, decided

in 1819. And the rule adopted in that case was that where a

surviving partner dies indebted to partnership and also to indi-

vidual creditors, and leaving joint assets and also separate

assets, the separate creditors should receive as much out of the

separate property as the joint creditors could receive from the

separate portion or share of such partner in the joint property;

and th-at, then, the balance of the separate property should be

divided pro rata among both classes of creditors. This was

placed partly on the ground of equity, and partly on the ground

of a statute directing equality of distribution of the assets of

deceased persons. Judge Gmson. however, dissented, insisting

consider, what I have always understood to be settled by a vast
variety of cases, not only in bankruptcy, but ·upon general equity,
that the joint estate is applicable to partnership debts, and the
separate estate to the separate debts." Again, in speaking of
the inconvenience of Lord TnuRLow's rule, be said, "What I
order here to-day, sitting in bankruptcy, I shall forbid tomorrow, sitting in chancery; for it is quite of course to l!ltop the
dividend on a bill filed. The plain rul.e of distribution is that each
estate shall bear its own debts. Tlie equity is so plain, tllat it is of
course upon a bill filed."

Lord Er.uos, with some characteristic doubts and misgivings, consistently followed this rule of his immediate pred~
cessor: G ra11 1:8. Chiswell, 9 Ves. 118; D1ttton vs. Morrison, 17
Ves. 194, 20_7. And it bas ever since remained the settled laiw
of England, applicable, not simply to proceedings in bankruptcy, but a.s a general rule of equity, in the distribwtion of the
assets of insolvents.
The supposition that this rule arose from any provision of
the statutes concerning bankruptcy, in England, is a mistake;
it was long and well settlc>d as a rule of equity, before any
statute was enacted touching this subject. It does not appear
to have been sanctioned by any positive enactment until the
statute of 6 Geo. JV, c. 16, § 16.
It is not a little remarkable that thls rule of equity, so long
settled and acted on in England, should have encountered so
much opposition as it has in the courts of the several states in
this country.
In Pennsylvania the rule was discarded, by a majority of the court, in the case of Bell rs. Ne1oman, 5 Serg. & R. 78, decided
in 1819. And the rule adopted in that case was that where a
surviving partner dies indebted to partnership and alS-O to individual creditors, and leaving joint assets and also separate
assets, the separate creditors should receive as much out of the
separate property as the joint creditors could receive from the
separate portion or share of such partner in the joint proi}erty;
and that, then, the balance of the separate property should be
divided pro rata among both classes of creditoM. This wu
placed partly on the ground of equity, and partly on the ground
of a statute directing equality of distribution of the aBSets ot
deceued persons. Judge GIBSON. however, dissented, insisting
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forcibly on the rule adopted in England, as a general principle
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founded in equity.

And it has been insisted that this case did not strictly fall

within the application of the principle, inasmuch as the estate

to be distributed in that case was the estate of a surviving

partner, against which the claims of the joint creditors were as

pu-rely legal as those of the separate creditors. And Chief

Justice TILGHMAN remarked, in the opinion in the case, that

“no rule was intended to be laid down which may aﬁect cases

differently circumstanced.”

The case of Sperry’s Estate, 1 Ashmead (Pa.) 347, did not

directly aﬂ’eot the question, inasmuch as it came fully within

the exception, that where there is no joint fund, and no solvent

partner, -the separate and joint creditors should be paid ratably

out of the separate estate. The question was again brought to

the attention of the court in that state, in Walker vs. Eyth, 25

Pa. St. 216, where the court express the opinion that it is a rule

of equity “that, where there a.re partnership and separate

creditors, each estate should be applied exclusively to the pay-

ment of its own creditors, the joint estate to the joint creditors,
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and the separate estate to the separate creditors.” But the

question was not directly decided, the decision of the case being

put upon another ground. So that the general principle, in a

case proper for its applicati-on, is said to remain still an open

question in Pennsylvania: 1 Amer. Leading Cases, 483.

In Virginia the question was presented in 1848, in the case

of -M0rris’s Adm'1' vs. Morri-s’s Adm’r, 4 Grattan 293, and was

elaborately discussed on both sides, but the court was equally

divided on the question of the adoption of the rule as a

general rule of equity, and the decision of the case was put on

other grounds.

In New Jersey, in the case of Wisham vs. Lippincott, 19 N. J .

Eq. 353, the rule was doubted as a. general princirfe. of equity,

although not decided.

In Vermont, in the case of Bardwell vs. Perry, 19 Vt. 292, 47

Am. Dec. 687, the rule was discarded as a principle of equity,

with this qualiﬁcation, that the separate creditors could require,

in equity, that the joint creditors should ﬁrst exhaust the part-

nership funds, before coming in with the separate creditors of

a partner for a pro ra-ta distribution out of his separate estate.

It does not appear that the doctrine of the English courts on

forcibly on the rule adopted in England, as a general principle
founded in equity.
And it bas been insisted that this case did not strictly fall
within the applioation of the principle, inasmuch as the e!Jtate
to be distributed in that case was the estate of a surviving
partner, against which the claims of the joint creditors were as
purely legal as tho8e <Jf the separate creditors. And Chief
Justice Tu,GHMAN remarked, in the opinion in the case, that
"no rule was intended to be laid dQwn which may atfect cases
differently circumstanced."
The case of Sperry's Estate, 1 Ashmead (Pa.) 347, did not
directly affeot the question, inasmuch as it came fully within
the excepti()n, that where there is no joint fund, and no 90lvent
partner, the separate and joint creditors should be paid ratably
out of the separaite estate. The question was again brought tQ
the attention of the court in that state, in Walker vs. Eyth, 25
Pa. St. ~16, whe1'<? the court express the opinion that it is a rule
of equity "that, where there are partnership and separate
creditiors, each estate should be applied exclusively to the pay·
ment of its own creditor.a, the joint estate to the joint creditors,
and the separate estate to the separate creditors." But the
q uesti.on was n<>t directly decided, the decision of the case being
p111t upon another ground. So that the general prineiple, in a
case proper for its application, is said to remain still an open
question in Pennsylvania: 1 Amer. Leading Cases, 483.
In Virginia the question was presented in 1848, in the case
of ·Morris's Adm.'1· vs. Morris's Adm'r, 4 Grattan 293, and was
elaborately discussed on both sides, but the court was equally
divided on the question of the adoption of the rule as a
general rule of equity, and the decision of the case was put on
othn grounds.
In New Jersey, in itbe case of Wisham 1'8. Lippincott, 19 N. J.
Eq. 353, the rule was doubted as a general princir> of equity,
although not decided.
In Vermont, in the case of Bardwell vs. Perry, 19 Vt. 292, 47
Am. Dec. 687, the rule was disoa.rded as a principle of equity,
with this qualification, that the separate creditors could require,
·in equity, that the joint creditors should first exhaust the part·
nel"Ship funds, before coming in with the separate creditors of
·a partner for a pro ra.ta distribut.ion out of bis separate estate.
It does not appear that the doctrine of the English oonrts on
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this subject was ever adopted as a rule of equity by the courts

in Massachusetts; but it is said that a statwte was enacted in

that state, in 1838, providing, as a rule for the distribution of,

insolvents’ estates, that the net proceeds of the separate estate

shall go to the separate creditors, and that of the partnership

estate to the joint creditors.

The rule appears to have been discarded in Connecticut, in

the case of Camp vs. Grant, 21 Conn. 41, 54 Am. Dec. 321; and

also in Mississippi, in the ease of Dahlgren vs. Duncan, 7 Sm. &

M. 280; but adopted in Alabama in Bridge vs. McCullough, 27

Ala. 661.

In New York it ha-s been -adjudged that “the rule of equity

was uniform and stringent, that the partnership property of a

ﬁrm shall all be applied to -the partnership debts to the exclu-

sion of the creditors of the individual members of the ﬁrm;

and that the creditors of the latter a-re to be ﬁrst paid out of the

separate effects of'their debtor, before the partnership cred-

itors can claim anything therefrom ;” Jackson vs. Cornell, 1

Sandf. Ch. 348. The history of the English rule was somewhat

reviewed by Chancellor KENT, in Murray vs. Jlurraiy, 5 John.
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(N. Y.) Ch. 60, and, upon full consideration, adopted as a rule

of equity, by Chancellor Wsnworrrn, in Wilder vs. Keelcr, 3

Paige (N. Y.) 167, 23 Am. Dec. 781; Payne vs. Matthews, 6 Paige

19, 29 Am. l)ec. 738; Hutchinson vs. Smith, 7 Ib. 26.

The same doctrine was adopted by Chancellor Dnsaussnnn,

in South Carolina, as early as 1811, in Woddrop vs. Ward, 3

Des. Eq. 203; and also by the Supreme Court of New Hamp

shire, in J arr-is vs. Brooks, 23 N. H. 136.

Tl‘-he subject was very fully reviewed in the Court of Appeals

of Maryland, in M c0ulloh vs, Dashiell, 1 Harr. & Gill 96, 18 Am.

Dec. 271, wherein it was settled in that State that in equity the

individual creditors of a partner were entitled to a preference

over the joint creditors in the distribution of the separate

estate of their debtor.

And the same doctrine was settled by the Supreme Court

of the United States, on full consideration, in Murrill vs. Neill,

8 How. 414. And it has been liavid do-wn generally by the ele-

mentary writers, both in England and in this country, as a set-

tled rule of equity.

Story in his work on Partnership, ch.15, §§ 365 and 366, says:

this subject was ever adopted as a rule of equity by the courts
in Massachusetts; but it is said that a statulte was enacted in
that state, in 1838, providing, as a rule for the distribution ~
insolrnnts' estates, that the net proceeds of the separate eetate
shall go to the separate creditors, and that of the partnership
estate fo the joint creditors.
The rule appears to have been discarded in Conneotiout, in
the case of Camp vs. Grant, 21 Conn. 41, 54 Am. Dec. 321; and
also in l!ississippi, in the case of Dahlgren vs. Duncan, 7 Sm. &
M. 280; but adopted in Alabama in Bridge vs. McCullough, 21
Ala. 661.
In New York it has been adjudged that ''the rule of equity
was uniform and stl'ingent, that the partnership property of a
ftrm shall all be applied to ·the pa11nersbip debts to the exclusion of the creditors of_ the individual members of the firm;
and that the creditors of the latter are to be first paid out of the
separate effects of'their debtor, before the partnership cred·
itors can claim anything therefrom;" Jackson vs. Cornell, 1
8andf. Ch. 348. The history of the English rule was somewhat
reviewed by Chancellor KENT, in Mtwray vs. Murray, 5 John.
(N. Y.) Ch. 60, and, upon full oonsideration, adopted as a rule
of equity, by Chancellor WALWORTH, in Wilder vs. Keeler, 3
Pa!ge (N. Y.) 167, 23 Am. Dec. 781; Payne vs. Matthews, 6 Paige
19, 29 Am. Dec. 738; Hutchinson vs. SmUh, 1 lb. 26.
The s1mw doctrine was adopted by Chancellor DEsAussunE,
in South Caro.Jina, as early as 1811, in Woddrop vs. Ward, 3
Des. Eq. 203; and also by the Supreme Court of New Hampshire, in Jarvis vs. Brooks, 23 X. H. 136.
'!Tue subject was very fully reviewed in the Court of Appeals
of Maryland, in McCulloh vs, Dashiell, 1 Harr. & Gill 96, 18 Am.
Dec. 271, wherein it was settled in that State that in equity the
individual creditors of a partner were entitled to a preference
over the join'1: crediitor:s in the distribution of the separate
estate of their debtor.
And the same doctrine was settled by the Supreme Court
of the United States, on full consideration, in Murrill vs. Neill,
8 How. 414. And it has been ladd down generally by the elementa·ry writers, both in England and in t'his oountry, as a settled rule of equity.
Story in his work on Partner.ship, ch.15, § § 365 and 366, says:
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“This principle of equity jurisprudence, that the joint cred-

itors shall be entitled to a priority of payment out of the joint

eﬁects, and the separate creditors to a like priority out of the

separate effects, before the other class of creditors shall be en-

titled to any portion of the surplus, is not, perhaps, under all

its aspects, so purely artiﬁcial, as it has sometimes been sug-

gested to be; at least, it been has often relied upon, as the

dictate of natural justice.”

It is true, the'sa.me aurthor, in § 377, of his same work,

qualiﬁes this opinion as follows:

“ ‘This rule, although now ﬁrmly established,’ ‘stands as

muoh, if not more, upon the general ground of authority, and

the maxim, stare decisis, than upon the ground of any equitable

reasoning,’ and further, t-hat ‘After the repearted doubts which

have been expressed upon the subject by the most eminent

judges, it is not, perhaps, too much to say that it rests on a

foundartion as questionable and as unsatisfactory as any rule

in the whole system of our jurisprudence.’ ” And he adds:

“Such as it is, however, it is for the public repose thaat i-t

should be left undisturbed, as it may not be easy to substitute any
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other rule, which would uniformly work with perfect equality and

equity in the mass of intricate transactions connected with com-

mercial operations.” .

Kent, in his C-omimentarie, 3 vol., 65, says: “The

joint creditors have the Primary claim upon the joint

fund in the distribution of the assets of bankrupts or insolvent

partners, and the partnership debts are to be settled before

any division of the funds takes place. So far as partner-

ship p.roperty has been acquired by means of partnership debts,

those debts have, in equity, a priority of claim to be discharged;

and the separate creditors are only entitled in equity to seek

payment from the surplus of the joint fund after satisfaction of

the joint debts. The equity of the rule, on the other hand, equally

requires that the joint creditors should only look to the surplus of

the separate estates of the partners, after payment of the separate

debts. It was a principle of the Roman law, and it has been

acknowledged in the equity jurisprudence of Spain, England,

and the United States, -that partnership debts must be paid out

of the partnership estate, and private and separate debts out of

the private and sepurate estate of the individual partner. If

the partnership creditors cannot obtain payment out of the

"This principle of equity jurisprndence, that the joint creditors shall be entitled to a priority of payment out of the joint
effects, and the separate creditors to a like priority out of the
separate effects, before the other class of creditors shall be entitled to any portion of the surplus, is not, perhaps, under all
its aspects, so 1>urely artificial, as it bas S<>metimes been suggested to be; at least, it been has often relied upon, as the
dictate o.f natuml justice."
It is true, the· same allltbor, in § 377, of h,is same work,
qualifies this opinion as follows:
"'This rule, although now firmly established,' 'stands as
much, if not more, upon the general ground o.f authority, and
the maxim, stare decisis, than upon the ground of any equitable
.reasoning,' and further, that 'After the repeaited doubts which
have been expressed upon the subject by the most eminent
judges, it is not, perhaps, too much to say that it rests on a
foundaition as que>stionable and as unsatisfacto.ry as any rnle
hi the whole system of our jurisprudence.'" And he adds:
"Such as it is, however, it is for the public repose thait it
should be left undisturbed, as it may not be easy to stibstitute any
other rule, which would uniformly work with perfect equality and
equity in the mass of intricate trawmctions connected with com·
mercial opera1tions." .
Kent, in bis Commentaries, 8 vol., 65, says: "The
joint creditors ·ba.ve the primary claim upon the joint
fnnd in the distribution of the assets of bankrupts or insofrent
partners, and the partnership debts are to be settled before
any division of the funds takes place. So far as partnership property has been acquired by means of partnership debts,
those debts have, in equity, a pI"iority of claim to be discharged;
and the sepnraite cI"editors are only entitled in equity to seek
payment from the surplus of the joint fund after saitisfaction of
the joint debts. The equity of the rule, on the other hand, equally
requires that tl11e joint creditors should only look to the surplm of
the separate estates of the partners, after payment of the separate
debts. It was a principle of the Roman law, and it has be~n
acknowledged in the equity jurisprudence of Spain, England,
and the United States, that partnership debts must be paid out
of the partnership estate, and private and separate debts out of
the ·private and sepurate estate of the individual partner. If
the par.tnership creditors cannot obtain payment out of. the
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partnership estate, they cannot in equity resort to the private
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and separate estate, until private and eparate creditors are

satisﬁed; nor have the creditors of the individual partners any

claim upon the partnership property, until all the partnership

creditors are satisﬁed.” ,

It is argued, however, that this doctrine was overruled in

Ohio, in the case of G'r0svenm' vs. Austin, 6 Ohio Rep. 104, 25

Am. Dec. 743. It is true, that the reasoning of the court in the

opinion is to that eﬁect; but the case decided falls within one

of the acknowledged exceptions to the rule. Where the part-

nership has become insolvent, and there are n.o partnership

assets for distribution. and no living solvemt partner, it has

been uniformly conceded that the principle of the rule does not

apply. The case of Groin-enor vs. Austin was a bill in equity by

the creditors of the ﬁrm of Seymour Austin & Galvin Austin,

for a. distributive share with the individual creditors of Sey-

mour Austin out of the asets of -his separate estate in the

hands of his administrator. There were no partnership assets,

and both parties had died insolvent. This was not a case,

thereforevfor the application of the principle Sunder considera-
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tion, and Judge LANE, in delivering the opinion, says, as to

this rule: “This Court are -of opinion, that if any such rule

exist, it must have been of frequent application, and thus have

become familiar to the profession. Yet no case is found in the

books, except the one in 9 Vesey, and the South Carolina case,

that touches such a doctrine, unless cases founded on the stat-

utes of bankruptcy. A claim so novel in a case necessarily of

such common occurrence, must be listened to with caution

amounting t-o jealousy,” etc. Touching the subject of this obiter

opinion, the following remarks o-f the Supreme Uourt of the

United States, in M urrill vs. Neill, supra, are in point:

“The rule in equity governing the administration of insolvent

partnerships is one of familiar acceptation and practice; it is

one which will be found to have been in practice in this country

from the beginning of our judicial history, and to have been

generally, if not universally, received. This rule, with one or

two eccentric variations in the English practice which may be

noted hereafter, is believed to be identical with that prevailing

in England, and is this: that partnership creditors shall, in the

ﬁrst instance, be satisﬁed from the partnership estate; and sep-

arate or private creditors of the individual partners from the

60

partnership estate, they cannM in equity resort to the private
and separate eetait:e, until private and separate creditors are
sartisfied; nor have the creditors of the individual partners any
claim upon the partnersb1p property, until all the partnership
creditors are satisfied."
It is aTgued, however, that 1:.bh1 doctrine was overruled in
Ohio, in the case of Grost'enor vs . .Austin, 6 Ohio Rep. 104, 25
Am. Dec. 743. It is true, that the rea.soning of the oourt in the
opinion is to that effect; but the case decided falls within one
of the acknmvledged exceptioDB to the rule. Where the part· .
nership has become insolvent, and there are no partnership
assets for distribution. and no living solvewt partner, it has
been uniformly conceded that the principle of the rule does not
apply. The ca.se of Grosrenor vs . .Austin was a bill in equity by
the creditors of the firm of Seymour Austin & CalviD: Austin,
for a di•stributive share with the individual creditors of Seymour Austin out of the assets of ·his separate estate in the
hands of his administrator. There were no partnership ~ts,
and both parties had died insolvent. This was oot a case,
therefore ,for the application of the principle under consideratie>n, a.nd\ Judge LANE, '{n delivering the e>pinion, eays, as to
this rule: "This Court are of opinion, that if iany such rule
exist, it must have been <?f frequent application, and thus have
become familiar to the profession. Yet no case is found in the
books, except the one in 9 Vesey, and the South Carolina case,
that touches such a doctrine, unless cases founded on the statutes of bankruptcy. A claim so novel in a case necessarily 0;f
such common occurrence, must be liB'tened to with caution
amounting to jealousy," etc. Touching the subject of this obiter
opinion, the following remarks o-f the Supreme Oourt of the
United States, in Murrill vs. Neill, supra, are in point:
"The rule in equity governing the administration of insolvent
partnerships is one of familiar acceptation and practice; it is
one which will be found to have been in practice in this country
from the beginning of our judicial history, and to have been
generally, if not universally, received. This rule, with one or
two eccentric variations in the English pra.c tice which may be
noted hereafter, is believed to be identical with that prevailing
in England, and is this: that partnership credite>rs shall, in the
first instance, be Bfttisfied from the partnership estate; and separate or private creditors of tbe individual partnen1 from the
60
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separate and private estate of the partners with whom they

have made private and individual contracts; and that the pri-

vate and individual property of the partners shall not be ap-

plied in extinguishment of partnership debts, until the separate

and individual creditors of the respective partners shall be

paid. The reason and foundation of this rule, or its equality

and fairness, the court is not called on to justify. \Yere these

less obvious than they are, it were enough to show the early

adoption and general prevalence of this rule, to stay the hand

of innovation at this day; at least, under any motive less strong

than the most urgent propriety.”

It has been argued that the statute in this State, relative to

the equal distribution of the estates of deceased persons, and

also the statute providing that all assignments of property in

contemplation of insolvency, giving preferences to creditors,

had established, in this State, a policy inconsistent with the

ru.le in question. These statutes were certainly never intended

to have such an eﬂ'ect. The equality required by them is

subordinate to the- settled equities and priorities of diﬁerent

grades and classes of creditors. It was manifestly not the de~
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sign of these statutes to change the nature of partnership con-

tI‘€llOtS, and abrogate the preference of partnership creditors in

the distribution of the partnership assets. And as this was

mot done, the rule of equality adopted in equity, requires the

corresponding preference to be given. to the individual credit-

ors of each partner in his separate estate.

The remaining matter for determination, in this case,

involves the inquiry, whether, in case of an indebtedness for

money lent to the partnership by a partner who afterward

becomes insolvent, -the separate creditors of the latter shall be

entitled therefor to a pro rata distribution with the partnership

creditors, out of the joint fund. It is claimed that -the liability

of the ﬁrm to a partner for money loaned is a partnership

debt, and that the individual creditors of that partner a-re, in

equity, entitled to an equal distribution therefor, out of the

partnership property. On the other hand, it is claimed that

as each partner is individually liable for the debts of the ﬁrm,

and as no partner can be allowed to participate with his own

creditors in the distribution of a fund, the separate creditors

of a partner, as they can only claim through the rights of

their debtor, cannot be allowed such participation with the

joint creditors.

separate and private estate of the partners with whom they
have made private and individual contracts; and that the private and individual property of the pa-rtners shall not be applied in extingui.shment of partnership debits, until the separate
and individual creditors of the respective partners shall be
paid. The reason aDd foundation of this rule, or its equality
and fairness, the court is not called on to justify. Were these
leas obvious than they are, it were enough to show the early
adoption and general prevalence of this rule, to stay the hand
of innovation at this day; at least, under any motive less strong
than the most urgent propriety."
It bas been argued that the statute in this State, relative to
the equal distribution of the estates of deceased persons, and
also 1Jhe statute providing that all assignments of property in
contemplation of insolvency, giYing preferences to creditors,
had es.tablished, in this State, a policy inconsistent with the
1·ule in question. These statutes were certainly never intended
to have such an effect. The equality required by them is
subordinate to the· settled equities and priorities of different
grades and classes of creditors. It was manifestly not the design of these statutes to change the nature of partnership contracts, and abrogate the preference of partnership creditors in
the distribution of the partnership assets. And as this was
D10t done, the rule of equality adopted in equity, requires the
corresponding preference to be given to the individual creditors of each partner in his iwparate estate.
The remaining mattRr for determination, in this case,
involves the inquiry, whethc>r, in case of an indebtedness for
money lent to the partnership by a partner who afterward
.becomes insolvent, the separate creditors of the latter shall be
ent1tled therefor to a p1·0 rata distribution with the partnership
creditors, out of the joint fund. It is claimed that the liability
of the firm t-0 a partner for money loaned is a partnership
debt, and that the individual crc>ditors of that partner are, in
equity, entitled to an equal distribnti-00 therefor, out of the
partnership property. On the other hand, it is claimed that
as each partner is individua1ly liable for the debts of the firm,
and as no partner can be allow,ed to participate with his own
creditors in 1:he distribution of a fund, the sepa·r ate creditors
of a partner, as they can only claim through the rights of
their dc>btor, cannot be allowed such pa.rticipation with the
joint creditors.

Rooanns vs. MERANDA. 475

It was at one time -held to be the law, on the authority of

RODGERS VB. MERANDA.

476

adjudications by Lord T.u.1so'r and Lord HARDWICKE, that if a

partner has loaned money to the partnership, or the partner-,

ship has loaned money to the separate estate of one of the

partners, according to the equitable rule of distribution of the

assets after insolvency, in -the former case, the separate credit-

ors of the partner would be entitled to an equal share out of

the joint assets to the extenrt of the debt created for the money

lent; and that, in the latter case, the partnership creditors

would be entitled to payment to the same extent, out of the

individual estate of the partner: Em parte H unter, 1 Atk. 223;

Story on Part., § 390. But this doctrine has long since been

overruled; and the contrary appears now to be well settled.

In Ea: parts Lodge, 1 V es. Jr. 166, Lord Tnonnow held that

the assignees on behalf of the joint estate could not be entitled

to distribution out of the separate estate of Lodge, for money

which he had abstracted from the partnership, unless he had

taken it with a fraudulent intent to augment his separate

estate. And in Ea; parts Harris, 2 Ves. and Beam. 210, 212,

Lord ELDON said: “There has long been an end of the law
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which prevailed in the time of Lord Hnnnwxoxn, whose opinion

appears to have been that if the joint estate lent money t-0 the

separate estate of one partner, or if one partner lent to the joint

estate, proof might be made by the one or the other, in each

case. That has been put an end to, among other principles,

upon this certainly, that a partner cannot come in competition

with separate creditors of his own, nor as to the joint estate

with the joint creditors. The consequence is, that if one pa.rt-

ner lends £1,000 to the partnership, and they become in-solvent

in a week, he cannot be a creditor of the partnership, though

the money was supplied to the join-t estate; so, if the partner-

ship lends to an individual partner, there can be no proof for

the joint again-st the separate estate; that is, in each case no

proof to affect the creditors, though the individual partners

may certainly have the right against each other.”

This doctrine proceeds upon the principle that, in the dis-

tribution of the assets of insolvents, the equities of the credit-

o'rs, whether joint or separate, must be w-orked out through

the medium of the partners; that creditors can only step into

the shoes of their immediate debtors in reaching their eﬁects

where there are conﬂicting claims; and that, inasmuch as an

It was at one time held to be the law, on the authority of
adjudicatious by Lord TALBOT and Lord HARDWICKE, that if a
partner has loaned money to the partnership, or the partner-,
ship has loaned money to the separate estate of one of the
pa.Nners, according ro the equitable rule of distribution &f the
assets after insolvency, in the former case, the separate creditors of the partner would be entitled to an equal share out of
the joint assets to the exterut of the debt created for the money
lent; and that, in the latter case, the partnership creditors
would be entitled to payment to the same extent, out of the
individual estate of the partner: EiC parte H-unter, 1 Atk. 223;
St.ory on Part., § 390. But this doctrine has long since been
overruled; and the contrary appears now to be well settled.
In E:c parre Lodge, 1 Ves. Jr. 166, Lo-rd THURLOW held that
the assignees on behalf of the joint esta~ could not be entitled
to distribution out of the separate estate of Lodge, for money
which he had abstraded from the partnership, unless he had
taken it with a fraudulent intent to augment bis separate
estate. And in E3J parte Harris, 2 Ves. and Beam. 210, 212,
Lord ELDON said: "There has long been an end of the law
which prevailed in the time of Lord HARDWICKE, whose opinion
appears to have been that if the joint estate lent money to the
separate estate of one partner, or if one partner lent to the joint ,,
estate, proof might be made by the one or the other, in ea.ch
case. That has been put an end to, among other pr'inciples,
upon this certainly, that a partner cannot come in competition
with separate crPditors of his own, nor as to the joint estate
with the joint creditors. The consequence is, that if one partner lends £1,000 to the partnership, and they become insolvent
in a week, he cannot be a creditor of the partnership, though
the money was supplied to the joint estate; so, if the partnership lendoS to an individua·l partner, there can be n.o proof for
the joint against the sepa1·ate estate; that is, in each case no
proof to affect the creditors, though the individual partners
may certainly have the right against each other."
This doctrine proceeds upon the principle that, in the distribution of the asset·s of insolvents, the equities of the creditOTs, whether joint or separate, must be worked out through
the medium of the partners; tha;t creditors can only step into
the shoes of their immediate debtors in reaching their effects
where there are conflicting claims; alld that, inasmuch as an
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individual partner could not himself come in and compete
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with the partnership creditors, who are in fact his own credit-

ors, in the distribution of the fund, and thereby prejudice

those who were not only creditors of the partnership but also

of himself; therefo-re the separate creditors of a partner could

not enforce any claim to a distributive share o-f the joint effects

against the partnership creditors, which could not have been

enforced by the partner himself for his own beneﬁt. Story on

Partnership, § 390. The rule, however, that these several

funds are to be thus administered as they stood at the time of

the insolvency, is to be received with this important limita-

tion, that it does not apply in case, either where the effects

obtained, creating the debt, were taken from the separate

estate to augment the joint estate, or from the joint estarte to

augment the separate estate, fraudulently, or under circum~

stances from which fraud may be inferred, or under which it

would be implied.

In the case before us, however, it is not pretended that the

ﬁrm obtained the borrowed money from Murray improperly.

The separate creditors of Murray, therefore, are not, on
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account of this claim for money lent by Murray to the ﬁrm,

entitled to participate with the partnership creditors in the dis-

tribution of the joint effects. '

Judgment of the common pleas reversed; and ordered that

the separate effects of Peter Murray be distributed pro rata

ﬁrst among his individual creditors, before any application

thereof be made to the payment of the partnership debts of

Dover & Murray; and that the partnership effects be applied

ﬁrst to the payment of the partnership debts, irrespective of

the claim of the partner, Peter Murray, for money loaned by

him to the ﬁrm.

All of the other justices concurred.

No'rE: See Mechem's Elem. of Partn., §§ 293, et seq.

Compare with the cases following.

See also, 2 Bates on Partn. , § 825, where this case is referred to as the lead-

in g case, setting forth the reasons assigned for the various rulings. See also

the note to McCulIoh vs. Dashiell, 18 Am. Dec. 280, where Rodgers vs.

Mcranda, and many other cases are referred to.

individual partner oould no1 himself come in and compete
with the partnership creditors, who are in fact his own oredlltors, in the distribution of the fund, and thereby prejudice
those who were not only creditors of the partnerehip but e.lso
Ott himself; therefore the separate creditors of a partner could
not enforce any claim to a distributive share of the joint effects
against the partnership creditors, which could not have been
enforced by the partner himself for his own benefit. Story on
Partnership, § 390. The rule, however, ithat these- several
funds are to be thus administered as they stood at the time of
the insolvency, is to be received with this important limitation, that i.t does not apply in case, either where the effects
obtained, creating the debt, were taken from the separate
estate to augment the joint estwte, or from the joint estwte to
augment the separate estate, fraudulently, or under circum·
stances from Wthich fraud may be inferred, or under which it
would be implied.
In the case before us, .h owever, it is not pretended thwt the
firm obtained the borrowed money from Murray improperly.
The separate creditors of Murray, therefore, are not, on
account of this claim for money lent by Murray to the ft.rm,
entitled fo participate with the partnership creditors in the distribution of the joint effects.
Judgment of the common pleas reversed; and OTdered that
the separate effects of Peter Murray be distributed pro rata
first among bis individual creditors, before any application
thereof be made to the payment of the partnership debts ()f
Dev~r & Murray; and that the partnership effects be applied
first to the payment of the partnership debts, irrespective of
1:he claim of the partner, Peter Murray, for money loaned by
him to the firm.
All of the other justices concurred.
NOTE: See Mecbem's Elem. of Partn., §§ 293, et seq.
Oompare with the CIW".S following.
See also, 2 Bates on Partn., § 825, where this case is referred to as the lead- ·
Ing case, setting forth the reasons assigned for the various rulings. See also
the note to Mcculloh va. Dashi~l. 18 Am. Dec. 280. where Rodger• iia.
M.,-and.a, and many other cases are referred to.
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Supreme Court of South Carolina, 1889.

a1 s. Car. 346, 9 s. E. Rep. 1033, 17 Am. sc. Rep. so.

Action to set aside an assignment fo r i rs azgivoig E:

because of references. Decree below for and -

BLAIR vs. BLACK.

'P

ants appeal?

On January 29, 1889, James W. Black and Jacob K. Car-

penter, of the old mercantile ﬁrm of Black & Carpenter, and

Supreme Court of South Oarnlina, 1889.

also of its successor, Black, Carpenter & Davies, made an as-

signment of both their individual and partnership property for

81 S. Car. 846, 9 S. E. Rep. 1038, 17 Am. St. Rep. 80.

the payment of their debts to John G. Black, as assignee and

trustee. J . L._ Davies, one of the latter ﬁrm, did not sign the

original deed of assignment, being absent at the time it was

executed, but ratiﬁed it some days later, and indeed executed

another deed, conforming substantially to the ﬁrst. The

assignment provided that the property and assets of the indi-

vidual members of the respective ﬁrms should be ﬁrst applied

to the payment of the individual debts of the members of the

ﬁrm, a-nd that the property and assets of the ﬁrms, respectively,

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:09 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

should be ﬁrst applied to the debts of the partnership, and that

-if a surplus should remain after paying the debts of the one

class, then such surplus should be paid to debts of the other

class, and so reciprocally of the other class. The assignment

also provided that, if there should not be suﬂicient funds to

pay the debts, the assignee should pay them ratably, or such

as should, with 30 days from the date of the assignment, agree

to accept the terms of it, and to release the parties from all

liability on their debts and claims, etc. The cases stated above

were instituted by creditors of the respective ﬁrms for the

purpose of setting aside the deed of assignment, and, being

identical in object and purpose, were consolidated and heard

together.

O. E‘. Spencer and W. B. M cCaw, for appellants.

H art cé H art, for appellees. r

McG0wAN, J. Several grounds were urged sufficient, as

alleged, to set aside the assignment, and subject the property

Action to set aside an ·assignment f~r~if'lrs a~Y919~.ti
because of preferences. Decree below for _ diL and ~
ae+.& appeal1
On January 29, 1889, James W. Black and Jacob K. Car·
penter, of the old mercantile firm of Black & Carpenter, and
e.lso of its -successor, Black, Carpenter & Davies, mane an as·
eignment of both their individual and partnership property for
the payment of their debts to John G. Black, as assignee and
trustee. J. L.. Davies, one o1 the latter firm, did not sign the
original deed of assignment, being absent at the time it was
executed, but ratified it some days later, and indeed executed
another deed, conforming substantially to the first. The
assignment provided that the property and assets of the indi·
vidual members of the respective firms should be first applied
to the payment of the individual debts of the members of the
firm, and that t:he property and assets of the firms, respectively,
ehonld be first applied to the debts of the partnership, and that
if a surplus should remain after paying the debts of the one
class, then such surplus should be paid to debts of the other
class, and so reciprocally of the other class. The assignment
also provided that, if there should not be sufficient funds to
pay the debts, the assignee should pay them rafably, or such
as should, with 30 days from the date of the assignment, agree
to accept the terms of it, and to release the parties from all
liability on their debts and claims, etc. The cases stated above
were instituted by creditors of the respective firms for the
purpose of setting aside the deed <>f assignment, and, being
identical in object and pul'p()Se, were consolidated and heard
together.

O. E. Spencer and W. B. McOaw, for appellants.
Hart & Ha,rt, for appellees.
McGOWAN, J. Several grounds were urged sufficient, as
alleged, to set aside the assignment, and subject the property ·
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-to the claim of creditors according to law, but, from the view

which the court takes, it will not be necessary to consider any

of the objections except the one chieﬂy relied on by the assail-

ing creditors, viz., that in violation of section 2014 of the gen-

eral statutes, which denounces assignments giving preferences

as “absolutely void,” this assignment gives undue and illegal

preference to individual over copartnership creditors, in

excluding the partnership creditors, after exhausting the part-

nership assets, from coming in and participating with the indi-

vidual creditors in the individual property of the members of

the different ﬁrms; the proposition relied on being that, under

the law of this state, the individual creditors are not entitled to

be paid ﬁrst out of the individual property, but have only an

equity to require that the partnership creditor should exhaust

the assets of the ﬁrm, and, after that is applied, they are then

entitled, as to any balance due them, to share equally and

ratably with the individual creditors in the individual assets.

While, on the other hand, in support of the assignment, it is

urged that the rule is that the joint debts are primarily pay-

able out of the joint effects, and are entitled to a preference
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over separate debts; and so, in the converse case, the sepa-

rate debts are primarily payable out of the separate effects, and

as to that possess a like preference, and the surplus only, after

satisfying such priorities, can be reached by the other class of

creditors, so that really the only question involved is one purely

of law. \Vhat was the law of this state upon the subject when

the assignment was executed? ‘

The cause ea.me on to be heard by Judge Knnsnaw, who,

making a full and interesting review of the authorities both in

the English and American courts, in la-w and in equity, held

that the question as to priority of the individual over the part-

nership creditors in the individual property of the members

of the ﬁrm was till an open question in this state, and “fur-

thermore that the departure from this settled rule of adminis-

tration of partnership assets, where there are individual claims

and individual property, is wholly founded upon the case of

Wardlaw vs. Gray, Dud. (S. Car.) Eq. 110, and that wholly upon

a total misconception of the English cases cited to support it.

VVith great deference to the opinions of the eminent jurists

whose decisions are here reviewed, I am impelled to the con-

clusion that in the case under consideration the individual

to the claim of creditors according to law, but, from the view
which the court takes, it will not be necessary to consider any
of the objections except the one chiefly relied on by the assailing creditors, viz., that in violation of section 2014 of the general statutes, which denounces assignments giving preferences
ns "absplutely void," this assignment gives undue and illegal
preference to individual over copartnership creditors, in
excluding the partners·bip creditors, after exhausting the partnership assets, fro~ coming in and participating with the individual creditors in the individual property of the members ot
the different firms; the proposition relied on being that, under
the law of this state, the individual creditors are not entitled te
be paid first out of the individual property, but have only an
equity to require that the partnership creditor should exhaust
the assets of the firm, and, after that is applied, they are then
e-ntitled, as to any balance due them, to share equally and
ratably with the individual creditors in the individual assets.
While, on the other hand, in support of the assignment, it is
urged that the rule i.s that the joint debts are primarily pay·
able out of the joint effects, and are entitled to a preference
over separate debts; and so, in the oonverse case, the sepa.·
rate debts are primarily payable out of the separate effects, and
as to that possess a like preference, and the surplus only, after
satisfying sn<'h priorities, can be reached by the other class of
creditors, so that really the only question involved is one purely
of law. 'Vhat was the law of this state upon the subject when
•
the assignment was executed?
The cause ca.me on to be beard by Judge KERSHAW, who,
making a full and interesting review of the authorities both in
the English and American oourts, in law and in equity, held
that the question as to priority of t·he individual over the partnership creditors in the individual property of the members
of the firm was still an open question in this state, and "furthermore t'hat the departure from this settled rule of administration of partnership assets, where there a·re individual claims
and individual property, is wholly founded upon the case of
Wardlaw vs. Gray, Dud. (S. Car.) Eq. 110, and that wholly upon
a total misconception of the English cases cited to support it.
'\\"'ith great deference to the opinions of the eminent jurists
wh,lse decisious are here reviewed, I a.m impelled to the oonclu.sion that in the case under consideration the individual
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property is ﬁrst applicable to the individual debts, and that the
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provisions upon that subject in the assignment are in strict

conformity to the established rule, and therefore constitute no

improper preference,”—a.nd dismissed the complaints. From

this decree the plaintiff’s partnership creditors appeal to this

court upon the ground, inter alia, that it was error of la.w to

hold “that, as between the partnership creditors of a ﬁrm and

the individual creditors of its members, the individual assets

are ﬁrst liable to individual debts before any application

thereof may be made to partnership debts, and for not holding"_

that if, after applying partnership assets to partnership debts,

any portion of such debts should remain unsatisﬁed, such por-

tion hould come in ratably with the individual debts of the

several members as against their individual assets,” etc.

The question is certainly an important one, which in the

affairs of business life may arise daily, and it should be,

if it has not already been, clearly and fully settled, so that all

may know what the law is to which their actions should be

conformed. It is true that there has been much discussion and

some difference of opinion on the subject involved, not, as it
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seems to us, arising so much from the inherent diﬁiculty of

the subject, as from an artiﬁcial rule originally adopted in the

English bankrupt courts, mainly, as it would seem, on account

of its simplicity and convenience of application, vi1.., that part-

nership creditors are entitled to partnership property, and e

com-crso, individual creditors are entitled to individual prop-

ei-ty,—»a rule of which Judge S'rom' says: “It is not too much

to say that it rests on a foundation as questionable and unsat-

isfactory as any rule in the whole system of our jurisprudence.”

Story, Partn. 577. As we understand it, no rule upon the sub-

ject has ever been declared by positive statute, either in

England or America; but whatever rule there may be has

grown up entirely from the dicta of elementary writers and

adjudications of the courts supposed to be founded on some

principle. But so far as concerns this “rule of reciprocity,”

as it is sometimes called, it does not seem to us to have been

based upon any principle or general equities of the parties.

All agree that the partnership creditors have an equity to

exhaust the partnership assets, for the double reason that they

have two funds, and the individual members have no interest

until t‘he partnership is settled. But the same cannot be said

property is first applicable to the individual debts, and that t~e
provisions upon that subject in the assignment are in strict
conformity to the established rule, and therefore constitute no
improper preference,"-and dismissed the complaints. From
this decree the plaintiff's partnerehip creditors a.ppeaJ to this
conn upon the ground, inter alia, that it wM error of law to
h-0ld ''that, as between the partnership creditors of a :ft.rm and
the individual creditors of its members, the individual a88€'ts
are first liable to individual debts before any application
thereof may be made to partnership debts, and for not holding+fhat if, after applying partnership assets to partnership debts,
any portion of such debts should remain unS1atisfied, such po-rtion should come in ratably with the individual debts of the
several members as against their individual assets," etc.
The question is certainly an important one, which in the
a1fairs of business life may arise daily, and it S'hould be,
if it has not already been, clearly and fully settled, eo that all
may know what the law is to which their actions should be
conformed. It is true that there has been much discussion and
some difference of opinion on the subject involved, not, as it
seems to us, arising so much from the inherent difficulty cd
the subject, as from an artificial rule originally adopted in the
English bankrupt courts, mainly, as it would seem, on account
of its simplicity and convenience of application, viz., that partnership creditors are entitled to partnership property, and 6
convcrao, individual creditors are entitled to individual property,~ rule of which Judge STORY says: "It is not too much
to say that it rests on a foundatfon as questionable and unsatisfactory as any rule in the whole system of our jurisprudence."
Story, Partn. 577. As we understand it, no rule upon the subject haiS eve1· been declared by positive statute, either in
England or America; but whatever rule there may be has
grown up entirely from the dicta of elementary writers and
adjudications of the courts supposed to be founded on some
principle. But so far as concerns this "rule of reciprocity,"
as it is sometimes called, it does not seem to us to have been
based upon any principle or general equities at the parties.
All agree that the partnership creditors have an equity to
exhaust the partnership assets, for the double reason that they
have two funds, and the individual members have no interest
until t'he partnership is settled. But the same cannot be said
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of the individual creditors. They are not creditors of the ﬁrm

at all, but only of their individual debtor, whose individual

property, including his clear share of the ﬁrm, is liable for all

his debts alike, both partnership and individual. It strikes us

that there is nothing in the relations or the equities of the

respective classes to authorize or justify the application of the

convenient Procrustean rule of “reciprocity.” But it is

argued that the circuit decree is in conformity with the English

rule, and we should follow it, without regard to its reason or

equity, and disregard our own cases, which have made a depart-

ure from it, for the sole reason that it was error to make that

departure, and it should be corrected by returning to the rule.

Without going back to ascertain what is the precise rule

adopted in the English courts of bankruptcy and chancery,

it is quite clear that, as far back as the case of Wardlaw rs.

Gray (1837), cited in the circuit decree, the doctrine was

announced in this state “th-at a partnership creditor has the

right to resort either to the partnership property or to the sep-

arate property of the parties; but, as a party having two funds,

he may be compelled by the separate creditors of one of the
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pa-rtners to exhaust the partnership property before he pro-

ceeds against that of an individual partner,” etc. YVhether

this decision did or did not run counter to what is said to be

the English rule upon the subject, it is quite as clear that it

has never been expressly overruled; but on the contrary has

been recognized and followed, and at the time of the execution

of the assignment under consideration was, as we think, the

law of the state. In (Iowan rs. Tzmno, Rich. (S. Car.) Eq. Cas.

369 (1832), it was held that, “though partnership effects should

be ﬁrst applied to partnership debts, yet, after these are

exhausted, a judgment against the partners as such binds the

separate estate of each partner from its date.” In Fleming

vs. Billings, 9 Rich. Eq. 149 (1856), it was held that “copartner-

ship creditors are ﬁrst to he paid out of the copa rtnership fund,

and if that prove insufficient then they are to come in with the

private creditors [respect being had to liens], as against the

individual property of the copartners.” In Gadsden vs. Carson,

Id. 252, 77 Am. Dec. 207 (1857), it was held that “the individual

creditors of a partner have not such exclusive right to be paid

out of his individual property as to render fraudulent an

assignment of it for the beneﬁt of the creditors of the ﬁrm.

~>

of the individual creditors. They are not creditors of the firm
at all, but only of their individual debtor, whose individual
property, including his clear share of the firm, is liable for all
his debts alike, both partnership and individual. It strikes us
that there is nothing in the relations or the equities of the·
respective classes to authorize or justify the application of the
oonvenient Procrustean rule of "reciprocity." But it is
'argued that the circuit decree is in conformity with the English
rule, and we should follow it, without regard to its reason ooequity, and disregard our own oases, which have made a departure from it, for the sole reason that it was error to make that
departure, and it should be corrected by returning to the rule.
Without going back to ascertain what is the precise rule
adopted in the English courts of bankruptcy and chancery,
it is quite clear that, as far back as the case of Wardlaw t·s.
Gray (18.37), cited in the circuit decree, the doctrine waa
announced in this state "that a partnership creditor has the
right to resort either to the partnership property or to the separate property of the parties; but, as a party having two funds,
he may be compelled by the separate creditors of one of the
pa•rtners to exhaust the partnership property before he proceeds against thnt of an individual partner)' etc. "rbether
this decision did or did not run counter to what is said to be
the English rule upon the subject, it is quite as clear that it
bas never been exprPssly overruled; but on the contrary has
been recognizro and followed, and at the time of the execution
of the assignment under c-on~icl(•ratio-n was, as we think, the
law of the state. In Oo1rnn rs. 7'unno, Rich. (S. Car.) Eq. Ca.s.
369 (18il2), it was held that. "though partnership effects should
be first applied to partnership debts, yet, after these are
exhausted, a judgment against the partners as such binds the
separate <'Statt• of each partner from its date." In Fleming
vs. Billin,qs, U Rich. Eq. 14!1 (ll-t5G), it wa.l'I held that "copartnership creditors are first to hf' pa.id out of the copartnership fund,
and if that prove insufficient then they are to come in with the
private creditors [r<'spect being had to liens], as against the
individual property of the ropartne1'S." In Gadsden i·s. Carso11,
Id. 252, 77 Am. Der. 207 (18i'J7), it was held that "the individual
creditors of a partner haw not sueh exclusive right to be paid
out of his individual lll'OJ>t'rty as to render fraudulent an
assignment of it fo1· the benefit of the c1·editors of the firm.
\
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Partnership creditors having two funds to which they can re

sort, and individual creditors of the partners having but one,——

rthe private property of the debtor, including any balance which

may remain to him from the ﬁrm, after its affairs are settled,-

such individual creditors have an equity to compel the partner-

ship creditors to resort ﬁrst to the partnership assets; but,

after they are exhausted, the partnership creditors have as

good right to be paid out of the private property of a partner

as his individual creditors,” etc. In this case Chancellor

JOHNSTON remarked that it “was in conformity to Wm-dlaw

vs. Gm-_1/, with which we see no reason to be dissatisﬁed.” In

Wilson vs. McOmmell, 9 Rich. Eq. 500 (1857), it was held that

“where a copartner, having a separate estate, dies, the copart-

nership creditors have the right ﬁrst to exhaust the copart-

ship estate, and, if that proves insuﬂicient to pay their

demands, then they are to be paid from the separate estate of

the copartners, pro rata with his separate creditors.” In

Adickes vs. Lowry, 15 S. C. 128 (1880), it is true that an intima-

tion is given that the question might be still open, but that

was not intended to decide anything. The remark was: “But,
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even if this were so, there .would still remain the very impor-

tant and interesting question whether the separate creditors of

Bratton would not have in equity a preference over the part-

nership creditors t'o the separate assets of Bratton, etc. But

inasmuch as this question was not raised in the court below,

and has not been argued here, we do not propose to enter upon

its consideration now,” etc. In Hutzler vs. Ph-illips, 26 S. C.

136, 1 S. E. Rep. 5012, 4 Am. St. Rep. 687 (1886), it was held

“that partnership creditors, after exhausting partnership

assets, are entitled to share the separate property of the part-

ners pro Tatar with unsecured individual creditors.” The chief

justice reviewed all the authorities, saying, among other

things: “\Ve think the true doctrine is as stated by the circuit

judge with respect to the right o-f the separate creditors, if any

equity exists in his behalf, such as two funds " “ ' to

throw the copartnership creditors on the partnership assets in

the ﬁrst instance; but, after the partnership assets ‘have been

fully and fa.irly exhausted, to come in pro rata with the sepa-

rate creditor. This seems to be the weight of -authority with

us. Besides a debt contracted by a copartnership is not only

a debt of the ﬁrm, but a debt, in substance, of each individual

61

Pa.Itnership creditors having tw<> funds to which they can resort, and individual credit-Ors of the partners having but one,the private property -of the debtor, including any balance which
may remain to him from the firm, after its affairs are settled,such individual creditors have an equity to compel the partnership creditors to reBOrt first to the partnership assets; but,
after they are exhausted, the partnership creditors have as
good right to be paid out of the private property of a partner
as his individual creditors," etc. In this case Chancell<>r
JOHNSTON remarked that it "was in conformity to Wardlaw
vs. Gray, with which we see no reason to be dissatisfied." In
Wilson vs. McConnell, 9 Rich. Eq. 500 (1857), it was held that
"where a copartner, having a separate estate, dies, the copartnership creditors have the right first to exhaust the ·copartship estate, and, if that proves insufficient to pay their
demands, then they are to be paid from the .separate estate of
the copartners, pro rata with his separate creditors." In
Adickes vs. L01vry, 15 S. C. 128 (1880), it is true that an intimation is given that the question might be still open, but that
was not ~ntended to decide anything. The remark was: "But',
eYen if this were so, there .would st.ill remain the very important a.nd intc>rf'sting question whether the separate creditors of
Bratton would not have in equity a preference over the partnership creditors t'o the sc-part~te assets of Bratton, etc. But
inasmuch as this qut>stion was not raised in the court below,
and has not hN•n arg1wd hc>re, we do not propose to enter upon
its oonRideration now," etc. Jn Hutzler t 1s. Phillips, 26 S. C.
136, 1 S. :E. Rep. 50:!, 4 Am. St. Rep. G87 (188H), it was held
"that partnersllip creditors, after exhausting partnership
assets, are entitlPd to share the separate property of the partners pro rata with unsecured individual creditors." The chief
justice reviewed all th~ a11tho1·ities, saying, among other
things: "\Ve think the true dodrine is as stated by the circuit
judge with respP-ct to the right nf the separate creditors, if auy
equity exists in his h('ha lf, sneh a.s two funds * * * to
tb1·ow the copartnership crPditors on the partnership assets in
the first instance; but, after the partnership assets ·h ave been
fully and fairly exhausfrd, to come in pro rata with the sepa.rate creditor. This seems to be the weight of authority with
us. Besides a d<>bt eontradt>d by a copartnership is not only
a debt of the firm, but a debt, in substance, of each individual
61
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member of the ﬁrm, and the property of the ﬁrm and of each

member is liable for it. But the property of the ﬁrm is not

liable for the separate debt of a member; only the interest of

the member is liable, which is nothing until the ﬁrm debts are

paid,” etc. XV e think this case ﬁnally settled the law in this

state. But, as if to put the matter beyond all dispute, the

very last work, upon the subject of pa.rtnership, published this

year (1889), expressly approves and cites from this case, as con-

taining the proper exposition of the law upon the subject, both

on principle and authority. The author says: “The insolvent,

by ‘his inability to meet his liabilities. is not the less, but all

the more, a debtor. He owes to his creditors, not the property

itself, nor any other asset, but merely the price of the property.

The debt is personal, without any lien or preference for its pay-

ment out of the debtor’s estate. The individual partner is, how-

ever, not less liable for a ﬁrm debt than is the ﬁrm itself. The

several liability of -the partners is no less a constituent of the

partnership obligation ‘than is their joint obligation. Both

spring from the root of partnership. The joint creditors, there-

fore, are entitled at law to share the separate estate of a part-
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ner with his individual creditors,” etc. See Pars. Partn. § 108;

citing Hutzler vs. Phillips, and other cases.

We have not the least idea that the parties intended to do

arnythingwrong,but the assignment was not in conformitywith

the law as we understand it, and had the effect of creating

preferences not allowed by law. The judgment of this court

is that the judgment of the circuit court be reversed, and the

oases remanded to the circuit court for such further proceed-

ings as the parties may be advised, in accordance with the con-

clusions herein announced.

Smrsorz, C. J., and Mclvsn, J., concur.

NOTE: See Mecl1em’s Elem. of Partn., § 294, and cases citt d.

_ __ _ _____ ______ _~

member of the firm, and the propert,Y of t'he firm and of ea.ch
member is liable for it. But the property of the :firm is not
liable for the separate debt of a member; only the interest of
the member is liable, which is nothing until the firm debts are
paid," etc. "'e think this case :finally settled the law in this
state. But, as if to put the matter beyond all dispute, t'he
very last work, upon the subject of partnership, published this
year (1889), expressly approves and cites from this case, as containing the proper exposition of the law upon the subject, both
on principle and auth<>rity. The author says: "The insolvent,
by ·bis inability to meet bis liabilities, is not the less, but all
the more, a debtor. He owes to his creditors, not the property
itself, nor any other asset, but merely the price of the property.
The debt is personal, without any lien or preference for its payment out of the debtor's estate. The individual pa-rtner is, however, not less liable for a firm debt than is the firm itself. Th~
several liability of the partners is no less a constituent of the
partnership obligation 'than is their joint obligation. Borh
spring from the root of partnership. The joint creditors, therefore, are entitled at law to share the separate estate of a partner with his individual creditors,'' etc. See Pars. Partn. § 108;
citing Hutz1Rlr vs. Phillips, and other cases.
We have not the least idea that the parties intended to do
arnythingwrong, but the a&Signment was not in c-0nformitywith
the law as we understand it, and had the effect of creating
prefereuc-es not allowed by law. The judgment of this court
is that the judgment of the circuit court be reversed, and the
cases rema.nded to the circuit oourt for such further proceedings as the parties may be ad vised, in a'Ccordance with the conclusions herein announced.
SIMPSON, C. J., and l\IclvER, J., concur.
NOTE: See Mechem's Elem. of Partn., § 294, and cues cittd.
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HARRIS VS. PEABODY.

HARRIS vs. PEABODY.

Supreme Court of Maine, 1881.

73 Me. 262.

Bill in equity.

Royal \Villiams and James A. Norton, copartners under the

ﬁrm name of Williams & Norton, upon their own petition, we're

HARRIS vs. PEABODY.

individuallyand as copartners dulyadjudged insolvent debtors.

The assets of the partnership, amounting to one dollar and

Supreme Court of M ai.ne1 1881.

nineteen cents only, were absorbed by the expenses of selling

the same. Norton’s individual estate had no assets, while Wil-

78 Me. 262.

ilams’, after deducting legal costs and charges, amounted to

eleven hundred and seventy-seven dollars and thirty-six cents.

Against -the partnership estate, claims amounting to more

than twenty-two hundred dollars were proved; against Wil-

liams‘ individual estate eleven hundred and thirty-three dollars

a.nd sixty-seven cents; and against Norton’s, no claims.

Before the court of insolvency the parrtnership creditors

claimed a pro ram dividend from the separate estate of Wil-

liams pari passu with his individual creditors; but the judge

denied the claim and decreed that the assignees should distrib-
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ute those asserts among the individual creditors. Thercupon

the complainants brought this bill (claimed by them to be

authorized by the insolvent statute of 1878, c. 74, sec. 11, as

amended by stat. 1879, c. 154, sec. 3), somewhat in the nature

of an appeal from the decree of the judge of insolvency; and

the parties have brought the case before us on an agreed state

men-t, reserving the question of jurisdiction of this court, which

is expressly raised.

William L. Putnam, for the plaintiﬂ's. _

George C. Hopkins, Charles P. Mattocks, and Strout té Holmes

and E. P. Payson, for different defendants.

Vmon\', J. (After disposing of the question of jurisdiction,

continues.) 2. The next question is, was the decree of the

court of insolvency correct in ordering a distribution of Wil-

liams’ individual assets among his separate creditors, to the

I

r

I

I

Bill in equity.
Royal 'Villiams and James A. Norton, copartners under the
ftrm name of Williams & Norton, upon their own petition, were
individually and as oopartners duly adjudged insolvent debtors.
The assets of the partnership, amounting to one dollar and
nineteen cents only, were absorbed by the expenses of selling
the same. Norton's individual estate bad no assets, whlle Wililams', after deducting legal costs and charges, amounted to
eleven hundred and seventy-seven dollars and thirty-six cents.
Against .the partnership estate, cl.ajms amounrting to more
than twenty-tw-0 hundred dollars we.re proved; against WilIiams' individual estate eleven hundred and thirty-three dollars
and sixty-seven cents; and against Norton's, no claims.
Before the court of ineolvenicy the parlnershlp creditol"B
claimed a pro rata dividend from the separate estate of Williams pari passu with hls individual creditors; but the judge
denied the claim and decreed itbait the assignees should distribute those assets among the individual creditors. Thereupon
the complainants brought this bill (claimed by them to :t>e
authorized by the inStOlvent &tatute of 1878, c. 74, sec. 11, as
amended by stat. 1879, c. 154, sec. 3), somewhat in the nature
of an appeal from the decree of the judge o<f insolvency; and
the parties have brought t·he case before us on an agreed statement, reserving the question of jurisdiction of this court, which
is expressly raised.

WilUam L. Putnam, for the plaintiffs.
George C. Hopkins, Charks P. Mattocks, and Strout & Holmes
and E. P. Payson, for different defendants.

J. (After disposing of the question of jurisdiction,
continues.) 2. The next question is, was the decree of the
court of insolvency correct in ordering a distribution of Willia.ms' individual assets among his separu.te credit-Ors, t-0 the
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exclusion of the complainants, the creditors of the ﬁrm. The

respondents rely upon the provisions of sec. 54, stat. 1878, c. 74,

and certain cases cited of their brief.

It is familiar history that as early as 1715, Lord Oh. HAR-

COURT laid down a the rule of administering the joint and sep-

arate estates in bankruptcy, that the joint estate shall be

applied in payment of the partnership debts, and the separate

estate, of the separate debts, a-ny surplus of either estate

being carried over to the other. Ea: parte Crow-der, 2 Vern. 706.

This doctrine was followed by Lord Ch. Kn\'o., in Ea: parte Cook,

2 P. VVms. 500. But it -seems tilrat this rule was departed from

by Lord Trwnnow, who let in creditors of the ﬁrm concurrently

with the separate creditors, upon the separate estate, upon the

ground that they were equally credlitors of the ﬁrm and of the

partners. Ea: pa-rte Oobham, 1 Brow~n’s Ch. 576; Em parte Hodg-

son, 2 Bro-wn’s Ch. 5; Er parte Page, 2 Bro-w'n’s Oh. 119. The

former rule was restored, however, by Lord LOUGHBOROUGH

(Ea: parte Elton, 3 Ves, 239;E.r parte Abell, 4 Ves 837), conﬁrmed

by Lord ELDON; (E:/v parte Clay, 6 Vesey 813; Em parte To/itt, 16

Ves. 193), and it has been the prevailing general rule ever since
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tin England. Lindl. Part. (3d. En. ed.) 1201; Robs. Bank. 584;

Golly. Part. (Perkin-s’ ed.) 775-6; Lodge vs. Pritcharrl, 1 De G. G.

axnd S. 609; and in this country as well. Among the numerous

cases, see Wilder cs. Keeler, 3 Paige (N. Y.) 167, 23 Am. Dec.

781; Payne vs. Matthews, 6 Paige 1.9, 29 Am. Dec. 738; Murray

vs. Murray, 5 Johns. (N. Y.) Oh. 60; 3 Kent, 64, 65; Story Partn.

secs. 376-378. In re Marwick, 2 Ware 233 ; Pars. Partn. 480, et

seq. and notes. This rule was also adopted in the U. S. Bank-

rupt Law, 1841 (5 U. S. stat. 440, 448. sec. 14); U. S. Bankrupt

Law, 1867 (sec. 36, R. S., U. S. sec. 5121); in the Insolvent Laws

of Massachusetts (1838, sec. 21), and in the Insolvent Laws of

this state, stat. 187 8, c. 74, sec. 54. Jarvis vs. Brooks, 23 N. H.

136.

This rule applies to the estates as they exist when the parties

are declared bankrupt or in-solvent. and not before; for the

creditors of the ﬁrm have no lien upon its property which can

prevent the partners from bona ﬁde changing its character

and converting it into the separate estate of one of them prior

thereto. Em partc Ru/ﬁn. 6 Ves. 119; Case rs. Beauregard, 99

U. S. 119 (ante p. 440); Robb rs. Jlfudge, 14 Gray (Mass) 534.

The reasons assigned for giving the partnership creditors the

preference over the joint estate in bankruptcy have been vari-

exclusion of the complainants, the creditors of the firm. The
respondents rely upon the provisions of sec. 54, stat. 1878, c. 74,
and certain cases cited of their brief.
It is familiar history tha.t as early as 1715, Lord Ch. HARCOURT laid down as the rule of admin.istering the joirut and separate estates in bankruptcy, that the joint estate shell be
applied in payment of the partnership debts, tmd the separate
estate, of the separate debts, any surplus of either estate
being carried over to the other. EJJ pa rte Crowder, 2 Vern. 706.
This doctrine was followed by Lord Cb. KING, in Ea: parte Cook,
2 P. Wms. 500. But it seems fuat this rule was departed from
by Lord THURLOW, who let in creditors of the firm concurrently
with the separate creditors, upon the separate estate, upon the
ground thrut they were equally credlitors of the firm and of the
partners. E:c pa1·t.e Cobham, 1 Brown's Ch. 576; Eic parte Hodgson, 2 Brow.n's Ch. 5; Ea; parte Page, 2 Brown's Ch. 119. The
former rule was restored, however, by L<>rd LouGHBOROUGH
(E:c parte Elton, 3 Ves, 289; E:c parte Abell, 4 Ves 887), confirmed
by Lord ELDON; (E{J) parte Clay, 6 Vesey 813; E;c parte Tatitt, 16
Ves. 193), amd it has been the prevailing general rule ever since
li.n Englrand. Lindl. Part. (3d. En. ed.) 1201; Robs. Bank. 584;
Colly. Part. (Perkins' ed.) 775-6; Lodge li8. Pritchard, 1 De G. G.
wnd S. 609; and in this country as well. Among the numerous
cases, see Wilder t'S. Keeler, 3 Paige (N. Y.) 167, 23 Am. Dec.
781; Payne vs. Matt1ze1cs, 6 Paige l.9, 29 Am. Dec. 738; Murra.y
vs. Murray, 5 J.ohns. (N. Y.) Ch. 60; 3 Kent, 64, 65; Story Partn.
secs. 376-378. In re Ma.rtcick, 2 \Vare 233 ; Pars. P1artn. 480, et
Beq. and notes. This rule was also adopted in the U. S. Bankrupt Law, 1841 (5 V. S. stat. 440, 448, sec. 14); U. S. Bankrupt
Law, 1867 (sec. 36, R. S., U.S. sec. 5121); in the Insolvent Laws
of Massa0husetts (1838, sec. 21), and in the Insolvent Laws of
this state, stat. 1878, c. 74, sec. 54. J ari~is vs. Brooks, 23 N. H.
136.
This rule applies to the est.ates as they exist when the parties
are declared bankrupt or insolvent. and not before; for the
creditors of the firm have no lien upon its property which can
prevent the pa1'tners from bona fide ch:m~ing its character
and converting it into the st>parate estate of one of them prior
ithereto. Em partc Ruffen, 6 Ves. 119; Case i·s. Beauregm·d, 99
U.S. 119 (ante p. 440); Robb t\~. Jlu(Tf/C, 14 Gray (Mass.) 534.
The reasons nssignPd for gh•ing the partnership creditors the
• preference owr the joint estate in bankruptcy have been vari-
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ous. But the view generally, taken founds it not upon any lien
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or superior claim which they primarily have, but upon a

privilege or preference sometimes denominated a lien derived _

from the equitable right which each partner, who being liable

for all the partnership debts and whose interest in its property

being simply his share of the residue after payment of its debts

and settlements" of its accounts, consequently has that the

partnership property shall go to pay its debt in preference

to those of any individual partner. Case vs. Beauregard, supra;

Johnson vs. Hersey, 70 Maine 74, 35 Am. Rep. 303; Washburn vs.

Bellows Falls Bank, 19 Vt. 286, 288. It has also been said that

this priority in joint assets and equality in the separate are

founded on the fact that the partnership creditors trusted each

and all the partners, while the separate creditor trusted butt

one; and that natural justice warrants the marshalling of the

assets so as to give the former the preference. Brock vs. Bate-

man, 25 Ohio St. 609. That it is familiar law that a creditor of

a partnership, having recovered a judgment against it, may

saitisfy his execution against partnership property or against

the individual property of any of the partners (Juche-ro vs.
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Arley, 5 Crunch (U. S.) 34, 40; Egery vs. Howard, 64 Maine 68,

73; Washburn rs. Bellows Falls Bank, supra), and in the case of

intervening insolvency, having two funds, from which to sat-

isfy his claim, the principle familiar in marshalling assets or

securities comes in and compels him to exhaust the fund to

which he has the exclusive right before he be allowed to com-

pete with a creditor who has a claim only on one of the funds.

E1: parte Elton-, 3 Ves. 240; 1 Story Eq. sec. 558. Lord Justice

TURNER said: “This rule may perhaps proceed upon this: that

the joint estate is clearly liable both at law and in equity for

the join-t debts, at lafw, by reason of the survivorship, and in

equity by virtue of the rights of the partners, inter so, to have

it so applied; and that the separate estate is as clearly liable,

both at law and in equity, for the separate debts; and that the

carrying over the surplus of the one estate to the other,

although it may not strictly work out the right, may afford

the best means of adjusting the complications which arise

from t-he joint estate being liable for the separate debts only

so far as the interest of the partners from whom the debts

may be due may extend, and from the separate estate, if

taken for the joint debts, having recourse over against the

one. But the view generally, taken founds it not upon any lien
or superior claim which they primarily have, but upon a
privilege or preference sometimes denominated a lien derived ..
from the equitable right which each partner, who being liable
for all the partnership debts and whose interest in its property
being simply bis share of the residue after payment of its debts
and settlements of its accounts, conf!e<JU€'11tly bas tiha.t the
partnership property shall go to pay its debts in preference
to those of a.ny individual pa11ner. Case ·1,s. Beaureganl, Stl.pra;
Johnson vs. Hersey, 70 Maine 74, 35 Am. Rep. 303; Washburn vs.
Bellows Falls Banlc, 19 Yt. 286, 288. It bas also been said that
this priority in joint assets and equality in the separate are
founded on the fact that the partnel'8hip creditors trusted each
and all the partners, while the separate creditor trusted buit
one; and that n.atm"dl justice warrants the marshalling of the
assets so ns to give the former the preference. Brock vs. Bateman, 25 Ohio ~t. 60!l. That it is familiar law that a credi•t or of
a pa11nership, having recovpred a judgment against it, may
saitisfy his execution against partnership property 00" against
the individual property of any of the partners (Juc1icro vs.
A.xley, 5 Cran'<'l1 (U. S.) 34, 40; Egery vs. Howard, 64 Maine 68,
7:~; Washburn rs. Bcll<>ws Falls Bank, .itupra)~ and in the case of
intervening insolvency, having two funds, from which to satisfy his claim, the principle familiar in marshalling assc•ts or
securities oomes in and compels him to exhaust the fund to
which he IJas the exclush·e right before he be allowed to compete with a creditor who has a claim only on one of the funds.
E.r. parfe Elton, 3 Ves. !!40; i Story Eq. Sf'<'. 558. Lord J nstice
TuR:\'ER said: "This rule may perhaps proceed upon this: that
the joint estate is clearl,v liable botlJ at Ia.w and in equity for
the joint debts, at htw, by rpason of the survivorship, and in
e11uity by viI1ue of the rightH of the partners, inter sr, to have
it so applied; and that the sc•parate estate is as clearly liable,
both at law and in equit~·, for the SPparate debts; and that the
carrying over the surplus of the one estate to the other,
although it may not stri«tly work out the rights, may afford
the best mean.s of adjusting the complications which arise
from the joint estate being liable for the separate dt>bts only
so far as the interest of the partners from whom the debts
may be due may ext1md, and from the separate estates, if
taken for the joint df'bts, having recourse over against the
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joint estates, and which arise also from the equities between

CASBS ON PARTNERSHIP.

the parties.” Lodge vs. Pritcha-rd, supra. Prof. Parsons sug-

gests the ground that a partnership is a distinct entity, con-

tracting its own debts, having its own creditors, and possess-

ing its own property applicable to its debts. That when it

has ceased to exist, it is resolved into its elements, and the

relations between its members and creditors arise. If the joint

debts have been pa.id, the former partners sha.re the remaining

property. If the joint funds are not suﬂicient to pay its debts,

they who were its members become the debtors of the joint

creditors. Pars. Part. 346-7.

The rule th-at each estate is to beapplied to its own debts,

and the surplus of each to the creditors remaining of the other,

is applicable only to the facrts upon which it is predicated, i. e.,

when there is joint estate, and all the partners are insolvent.

Buit if there is no available joint estate and no solvent partner,

then the creditors oft-he partnership have no exclusive fund to

exhaust, but may share concurrently with the separate credit-

ors the separate estate. Ea: parts Hayden, 1 Brown’.s Ch. 454,

and notes in Perkins’ ed. 398; Colly. P-art. sec. 926; Lindl. Part.
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1234; Story Part. sec. 380; Pars. Part. 482. In some of the

cases this is called an exception to the rule. Professor Par-

sons says that “instead of being an exception it is a case that

falls without the rule.” Others say that it is a part of the

rule. Judge Dnumrosn, after stating what he deno-mina-tes

“the well established rule upon the subject,” says: “It is

partly on the ground that, although it is a debt of the ﬁrm,

it is still a debt against each individual member of it, fo-r the

satisfaction of which the property of each is responsible; and

that being the -only source to resort to for the payment of the

debt of the ﬁrm, it should be appropriated as well to pay the

debts due from the ﬁrm as fro1n the individual members.” In

re Knight, 8 N. B. R. 436, 438. The same doctrine prevails in

all the federal district courts. In re Marwick, 2 Ware 233;

Bump, Bankruptcy (9th ed.) 771, and cases there cited. Such,

evidently, is the opinion of Mr. Justice CLIFFORD. Amsink vs.

Bean, 11 N. B. Reg. 495; S. C. 22 \Vall. (U. S.) 395, and the cases

of Ea: parte Leland, which he cites there.

We are aware that this question has been decided otherwise

in Massachusetts (Howe vs. Lawrence, 9 Cush. (Mas-s.) 553, 57

Am. Dec. 68, and Som. P. Works vs. Minot, 10 Cush. 592); but

joint estates, and whioh arise also from the equitieir between
the parties." Lodge vs. Pritchard, supra. Prof. Parsons suggESts the ground that a partnership is a distinct entity, contracting its own debts, having its own creditors, and poss-eseing its own property applicable to its debts. That when it
has ceased to exhrt, it is resolved into its elements, and the
relations between its members aud credit<>rs airise. If the joint
debts have been paid, the former partners share the remaining
property. If the joint funds are not sufficient to pay its debts,
they who were its members become the debtors of the joint
creditors. Pars. Part. 346-7.
The rule that eaoh estate is. to bl applied to its own debb't,
and the surplus of eaoh to the creditors remaining of the other,
is applicable only to the facts upon which it is predicated, i. e.,
when there is joint estate, and all t·he partners are insolvent.
Buit if there is no available joint estate and no eolvent partner,
, then the creditors of the partnership have no exclusive fund to
exhaust, but may share corncurrently with the separate creditors the. separate estate. E:JJ parf-e Heyden, 1 Brown's Ch. 454,
and notes in Perkins' ed. 398; Colly. Part. sec. 926; Lindi. Part.
1234:; Story Part. sec. 380; Pars. Pact. 482. In some of the
cases this is called an exception to the rule. Professor Parsons says that ''instead of being an exception it is a case that ·
falls without the rule." Others say that it is a part of the
rule. Judge Dnu:m1miD, after stating what he denominatee
''tlle well established rule upon the subject," says: "I:t is
pa:rtly e>n the ground that, although it is a debt of the firm,
it is still a debt against each individual member of it, for the
satisfaction of which the property of each is responsible; and .
that being the .only source to resort to for the payment of the
debt of the firm, it should be appropriated as well to pay the
debts due from the firm as from ihe individual members." In
re Knight, 8 N. B. R. 4:JG, 438. The same doctrine prevails in
all the federal district courts. In re Marwick, 2 'Vare 233;
Bump, Bankruptcy (9th ed.) 771, and cases there cited. Such,
evidently, is the opinion of l\Ir. Justice CLIFJ..'ORD. Am.sink vs.
Bean, 11 N. B. Reg. 495; S. C. 22 'Vall. (U.S.) 393, and the oases
of Erc parte Leland, which he cites there.
We are aware that this question has been decided otherwise
in Massachusetts (Howe vs. Lawrence, 9 Cush. (:Mass.) 553, 57
Am. Dec. 68, and Som. P. Works vs. Minot, 10 Cush. 592); but
0
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minds. In re Knight, supra. Neither does the dictum of

Mr. Justice Ihmrnn outweigh the great weight of current

authority. See also Rodgers vs. llleranda, 7 Ohio St. 179 (ante

p. 463; Brock vs. Ba,teman§25 Ohio St. 609. It seems there were

some join-t assets, though not enough to pay the costs of sell-

ing; and hence (in the language of the sta-tute) no “net pro-

ceeds.” In such case, there should be considered no joint

assets. Though when there are any available joint assets, how-

ever small in value, the rule is applicable. Lindl. P-artn. 1235;

Colly. Partn. sec. 926; Story Partn. sec. 380, says they must be

enough to be “available.” The question is -thoroughly exam-

ined in In re McE1ccn, 12 N. B. R. 11. As recently as December,

1880, the question came before Judge Cnoarn (S; D. N. Y.),

who said: “It is, however, unnecessary to go into this ques-

tion, because in a recent decision, which is conclusive on this

court, -the right of ﬁrm creditors to share paw’. pa-ssu with indi-

vidual creditors in the individual estate has been recognized

and enforced, w‘here the ﬁrm, as well as the individual part-

ners, had been adjudicated, and'the ﬁrm assets were not more
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than suﬂicient to pay the costs and expenses properly charge-

able to the ﬁrm estate. In re Slocum, D. C. Vt. Oct. 4, 1879;

S. C. aftirmed on review, by Bnwrcrwonn, O. J., December 13,

1830.” I n re Litchﬁeld, 5 Fed. Rep. 47, 50.

Decree reversed. Decree that the partnership creditors of

\Villiams & Norton are entitled to dividends from the assets of

the etate of Royal .Williams, part passu with his separate

creditors.

V\’aL'ro1\', Bumows, Lusnv and S\'Mo.\'ns, J.J., concurred.

APPLETON, C. J ., did not concur.

NOTE: See Mechem’s Elem. of Partn., § 295, and cases there cited.

MEECH vs. ALLEN.

Court of Appeals of New York, 1858.

17 N. Y. 300, 72 Am. Dec. 465.

Appeal from a judgment sustaining a demurrer to a com-

plaint-seeking to establish a prior judgment lien. The judg-

the answer of Judge DRUMMOND is more satisfactory to our
minds. In re Knight, supra. Neither does the dictum of
Mr. Justice DANIEL outweigh the great weight of current
authority. See also Rodgers vs. Meran.da, 7 Ohio St. 179 (ante
p. 463; Brock vs. Bateman)25 Ohio St. 609. It seems there were
some joint assets, thoug;h not enough to pay the coets of sell- •
ing; and hen-re (in the language of the statute) no "net proceeds." In such case, there should be considered no joint
assets. Th<>ugh when there are any available joint assets, however small in value, the rule is applicable. Lindi. Pa.ctn. 1235;
Colly. Partn. sec. 926; Story Partn. sec. 380, says they mUBt be
enough to be "available." The question is thoroughly examined in In re McEu:rm, 12 N. B. R.11. As recently as December,
1880, the question came before Judge CnoA'l'E (S·. D. N. Y.),
who SB;id: "It is, however, unnecessary to go into this question, because in a recent decision, which is conclusive on this
court, the right of firm creditors to Bhare pari passu with individual creditol"8 in the individual estate lias been recogbized
and eniforced, Where the firm, as well as the individual partners, had been adjudicated, and 'the firm assets were not more
-.ban sufficient to pay the costs and expenses properly chargeable to the firm estate. In re Sloc1tm, D. C. Vt. Oct. 4, 1879;
S. C. affirmed on review, by BLATCHFORD, C. J., December 13,
1880." In re Litchfield, 5 Fed. Rep. 47, 50.
Decree reversed. Decree that the partnership creditors of
Williams & Norton are entitled to dividends from the assets <>f
the estate of Royal .Williams, pari passu with his separate
creditors.
"'ALTON, BAnnows, LIBBY and SYMONDS, J.J., concurred.
APPLETON, C. J., did not concur.
NOTE: See Mechem's Elem. ot Partn.,

~

293, and cases there cited.

MEECH vs. ALLEN.

-Court of Appools of New York, 1858.
17 N. Y. 300, 72 Am. Deo. 465.

Appeal from a judgment sustaining a demurrer to a complaint ·seeking to establi.sh a prior judgment lien. The judg-
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meat for which plai»ntiﬂ’s claimed priority was recovered in

1847 against E. P. Taylor, upon his individual debt. The judg-

ment for which defendants claimed priority was recovered in

1842 against Taylor individually and as surviving partner, and

was founded upon an indebtedness of his late ﬁrm. Bo-th judg-

ments were docketed in Erie county, wherein Taylor owned

real property in his individual right. In 1850 executions on

both judgments were issued to the sheriff of Erie county, and

he proceeded to make sale of this real property. At the sale

the plaintiffs gave no-tice of their claim that -their judgment, by

reason of its being founded on Taylor-Ts individual debt, and

being therefore a lien on his individual property, had a prefer-

ence, so ﬁar as the property offered for sale was concerned, over

the other though earlier judgment founded on a. partnership

debt. Taylor owned no other individual property available to

plaintiffs, bu-t there was partnership property available t-o the

other judgment creditors. .The sheriff refused to recognize this

claim, and sold the property to the defendant. The plaintiifs

then brought this suit to establish the priority claimed by

them; but the supreme court sustained defendanrt’s demurrer
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to the complaint. _

S. G. H (wen, for the appellants.

O. Tucker, for the respondent. I

Snnnxcs, J . It is a settled rule of equity that as between the

joint and separate creditors ovf partners the partnership prop-

erty is to be ﬁrst applied to the payment of the partnership

debts, and the separate property of the individual pa-rtners to

the payment of their separate debts; and that neither class of‘

creditors can claim anything from the fund which belongs pri-

marily to the opposite class, until all the claims of the latter are

me0;t for which plai·ntiffs claimed priority was recovered in
1847 against E. P. Taylor, upon his individual debt. The judgment for whic'h defendants claimed priority was recovered in
1842 against Taylor individually and as surviving partner, and
was founded upon an indebtedness of his late firm. Both judg·
ments were dQcketed in E.rie county, wherein Taylm.• owned
real property in his individual right. In 1850 executions on
both judgments were issued to the tiheriff of Erie county, and
he proceeded to make sale of this real property. At the sale
the plain.tiffs gave notice -0f their claim that .their judgment, by
reuon of its being founded <>n T.aylor'e individual debt, and
being therefore a lien 001 his individual property, had a preference, so tlar as the property offered for sale was concerned, over
the other though earlier judgment founded on a partnership
debt. Taylor owned n.o other individual property available to
pla.intiffs, but there was pa rtnerehip p·ropecty available to the
other judgment creditors. .The sheriff ref used to recognize this
claim, and sold the property to the defendant. 'rb.e plain:tiffs
then brought this suit to establish the priority claimed by
them; but the supreme court sustained defendant's demurrer
to the oompla.int.
0

satisﬁed. This, however, is a rule which prevails in courts of

equity in the distributio-n of equitable assets only. \Th0se

S. G. Haven, for the a.ppellante.

courts -have never assumed to exercise -the power of setting

aside, o-r in any way interfering with, an absolute right of

0. Tucker, for the ref!pondent.

priority obtained at law. In regard to all such cases the rule is,

Equitas sequitur lcgem, 1 Stor_v’s Eq. J ur., § 553.

In Wilder vs. Keelcr, 3 Paige (N. Y.) 171, 23 Am. Dec. 781,

Chancellor WALWOR'PH says: “Equitable rules are adopted by

this court in the administration of legal assets, except so far

as the law has given an absolute preference to one class of cred-

SEr,DEN, J. It is a settled rule of equity t'hat as between the
joint and separate creditors of partners t·h e partnership property ie to be first applied to tbe payment of the partnership
debts, and the separa.te property of the individual pa·rtners to
the payment of their separate debts; and that neither class of·
creditors can claim anything from the fund which belongs pri·
marily to the opposite class, until all the claims of the latter are
satisfied. This, however, is a rule which prevails in oourts of
equity in the distribution of equitable a.ssets only. \Those
c-0urts have never assumed to exercise the power of setting
aside, or in any way interfering with, an -absolute right of
priority obtained at law. In regard to all surh cases the rule is,
Equitas sequitur lt'yern, 1 Stor~r·s Eq. Jur., § 553.
In Wilder vs. Keeler, 3 Paige (N. Y.) 171, 23 Am. Dec. 781,
Chancellor WALWORTH says: "Equit:a ble rules are adopted by
this court in the administration of legal assets, except so far
as the law has given an absolute preference to one class of cred-
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itors over another.” So in ﬂhe case of Acerill vs. Loucka, 6

489

Barb. (N. Y.) 470, Paton, P. J., says: “Courts of equity, in the

administration of assets, follow the rules of law in regard to

legal assets, and recognize and enforce all antecedent liens,

claims, and charges existing upon the property, according to

their priorities.” This is also conceded in the case of McCulloh

cs. Dashiell, 1 Har. & G. (Md.) 96, 18 Am. Dec. 271, where the

whole doctrine of t-he distribution in equity of the joint and sep-

arate property of partners is very elaborately examined.

ARCHER, J., by whom the opinion of the court was delivered,

there says: “At law the joint creditors may pursue both the

joint and separate estate to the extent of each, for the satis-

faction of their joint demands, which are at law considered

joint and several, without the possibility of the interposition of

any restraining power of a court of equity.” But especially

must it be beyond the power of such courts to interfere, where

an absolute right of legal priority is given by force of a positive

statute, as in case of -a judgment. Chancellor Wanyvonrn, in

Mower vs. Kip, 6 Paige (N. Y.) 88, 29 Am. Dec. 748, says: “The

rule of this court is to give effect to the lien of a judgment upon
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a legal ti-tie, so far as it can be enforced by execuition at larw.”

As there is no doubt that at law the judgment for a pa.rt~ne-r-

ship debt attaches and becomes a lien upon the real estate of

each of the partners, with the same effect as if such judgment

were for the separate debt of such partner, it is obvious, from

the preceding authorities, -that the theory upon which the com-

plaint in this case was drawn is erroneous. The principle that

the separate property of an individual partner is to be ﬁrst ap-

plied to the payment of his separate debts has, as we have seen,

never been held to give priority, as to such property, t-o a sub-'

sequent judgment for an individual over a prior judgment for

a partnership debt. It is true that courts of equity will some-

times give to a mere equitable lien, which is prior in point of

time, a preference over a subsequent judgment; but this will

be done only where such prior lien is speciﬁc in its character,

as in the case of White cs. Carpenter, 2 Paige (N. Y.) 219. The

mere general equity of the separate creditors to have their

debts first paid out of t-he individual property of the partners

does not amount to a lien at all, much‘less a lien of the kind

necessary to give it a preference over a judgment for a partner-

ship debt.

62

itore over a.nother." So in the case of Averill tJB. Loucks, 6
Barb. (N. Y.) 470, PAIGE, P. J., says: "Courts of equity, in the
administra1:fon of assets, follow the rules of law in regard to
legal assets, and recognize and enforce all antecedent liens,
claims. and charges existing upon the property, according to
their priorities." This is also conceded in the case <JI! ·McOulloh
1'B. Dashiell, 1 Har. & G. (Md.) 96, 18 Am. Dec. 271, where the
whole doctrine of the distribution in equity of the joint and separate property of partners is very elaborately em.mined.
ARCHER, J., by whom the opinion of the court was delivered,
,there says: "At law the joint creditors may pursue both the
joint and separa1te estate to the extent of each, for the se:tlsfaction of their joint demands, which are at law considered
joint and severa:l, without the possibility of the interposition of
any restraining power of a court of equity.'' But especially
must it be beyond the power of such courts to interfere, where
an aibsolute right of legal priority is given by force of a poeitive
statute, as in case of a judgment. Chancellor WALWORTH, in
Mo1.cer t:B. K-ip, 6 P.aige (N. Y.) 88, 29 Am. Dec. 748, says: "The
rule of this court is to give effect to the lien of a judgment upon
a legal title, so far as it can be enJorced by execUJtion at la:w."
As there is no doubt that at la.w the judgmeut for a partne.rehip debt attaches and becomes a lien upon the real esro.te of
each of the partners, with tf:he same effect as if such judgment
were for the separate debt of such partner, tt is obvious, fr-0'm
the preceding authorities, .th3t the theory upon whioh the complaint in this case was drawn is erroneous. The principle that
the separate property of an individual partner is to be first applied to the paynu•nt of his sPparatedebts lms, as we have seen,
never been lwld to give priority, as to such property, to a su~
sequent judgment for an individuail over a prior judgmenrt: for
a partnership debt. It is true that courts of equity will some-times give to a mere equitable lien, whkh is prior in point of
time, a preferc>nce over a subsPquent judgmenit; but this will
be done only where such prior lien is specific in its chairacter,
as in the case of White t:s. Carpenter, 2 Paige (N. Y.) 219. The
mere general equity of the separate creditors to have t:beir
debts first paid out of the individual property of the partn~rs
does not amount to a lien at all, mueh 'less a lien of the kind
necessary to give it a preference over a jndgmenrt: for a partnership debt.
62
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The plaintiffs cannot, under the averments in the complaint,

avail themselva of that principle of equity which ena.bles a

creditor having a lien upon one fund only to compel a creditor

who has a lien not merely on the same fund, but also upon

another, to resort ﬁrst to the latter, to the end that both may

be paid. If the complaint had averred that there was suﬂi-

cient partnership property, upon which the defendant’s judg-

ment was a lien, to satisfy such judgment, it is possible thart,

under the principle referred to, the plaintiﬁs might have been

entitled to some relief; and in that event it would not have

been a valid objection to the complaint that it did not ask for

the relief appropriate to the case. But the averment in the

complaint is simply that there is suiﬁcient estate of the

deceased partner, Hiram Pratt, to satisfy the defendant’s judg-

ment.

This averment brings the case directly within the doctrine

laid down by Lord Enoon in Ea: parte Kendall, 17 Ves. 520. He

says: “If A has a right to go upon two funds, and B upon one,

having both the same debtor, A shall take payment from that

fund to which he can resort exclusively, that by those means
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of distribution both may be paid. That takes place where

both are creditors of the same person, and have dem-ands

against funds the property of the sa.me person. But it was

never said that if I have a demand against A and B, a creditor

of B sh-all compel me to go against A without more, as if B

himself could insist that A ought to pay in the ﬁrst in-stance

as in the ordinary case of drawer and acceptor, or principal

and surety, to the intent that all obligations arising out of

these -complicated relations may be saxtisﬁed. But if I have a

demand against both, the creditors of B have no right to com-

pel me to seek payment from A, if not f-ou-nded in some equity,

giving to B the right for his own sake to compel me to seek pay-

ment from A.”

The point has also been expressly decided in this state in

the case of Dorr rs. Shaw, 4 Johns. (N. Y.) Oh. 17. The only

difference in principle between that case and this is that there

it did not appear that the joint debtors were partners. This,

however, is a difference which operates against the claim of

the plaintiffs -here. \Vhere two individuals, not partners, are

jointly indebted, it might seem to be just to presume thart

each owed one-half 0-f the debt, and to that extent, therefore,

The plaintiffs cann<>t, under the averments in the complaint,
avail themselves of that principle of equity which enables a
creditor having a lien upon ooe fund only to compel a creditor
who has a lien not merely on the same fund, but also upon
another, to ~rt first to the latter, to the end that both may
be paid. If the complaint had averred that there was sufficient partnel"Sbip property, upon w1hich the defendant's judgment was a lien, to satisfy such judgment, it is possible thait,
under the pri_nciple refer1·ed to, the plaintiffs might 1have been
en.titled to some relief; and in that evelllt it would not have
been a valid objection to the oomplaint that it did not ask for
the relief appropriate to the case. But the averment in the
C()mplain.t is simply 'Nlat there is sufficient estate of the
deceased partner, Hiram Pratt, to satisfy the defendant's judgment.
This averment brings the case directly within the doctrine
laid down by Lord ELDON in Ea: parte Kendall, 17 Vee. 520. He
says: "If A has a right to go upon two funds, and B upon one,
having both the same debtor, A shall take payment from that
fund to which he can resort exclusively, thBJt by those means
of distribution both may be paid. That fakes place Where
both are creditors of the same person, and have demands
aga.inst funds the property o-f the same person. But it was
never said that if I have a demand against A and B, a creditor
of B shall compel me to g<> against A with'C>ut mo~, as if B
himself could insist that A ought to pay in the first instance
BJJ in the ordiuary ca.se of drawer and aeceptor, or principal
and surety, to the intent that all obligations arising out of
these .complicated relations may be srut:isfied. But if I have a
demand against both, the creditors of Il have no right to compel me to seek payment from A, if not founded in 8'0me equity,
giving to B the l'ight for his own sake to compel me to seek payment from A."
The point lrnR also been expr<'Rsly decided in tlhis state in
the ease <>f Dorr n. Shaw, 4 Johns. (N. Y.) Ch. 17. The only
difference in principle between that case n.nd this is thait there
it did not appear that the joint debtors were partners. This,
J10wever, is a difference which operates agafost the claim of
the plaintiffs ·here. 'Vhere two individuals, n.ot partners, are
jointl.v indebted, it might sc>em to be just to presume thait
(•:tch owed one-half o-f the debt, and to fhat extent, therefore,
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there might be an equity in favor of the one owing an indi-
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vidual debt to have so much of the joint debt paid by his

codeb-tor. But in regard to partners, it is now well settled,

upon an analogous question, that no such presumption can be

indulged. Formerly a judgment creditor of one of two part-

ners might levy his execution upon property belonging to the

ﬁrm, and upon the presumption that the interests of the part-

ners were equal, might proceed to sell and appropriate one-half

of the avails to the satisfaction of his debt. This, howevecr,

was long since overruled.

In the case of D-utton vs. Morrison, 17 Ves. 193, Lord ELDON,

in discussing this question, says: “It may be represented that

the world cannot know what is the distinct interest of each

(11. e., each partner), and therefore it is better that the apparent

interest of each should be considered as his actual interest

But courts of equity have long held otherwise.” He then lays

down the rule ever since acted upon, that the creditor in such

a case must wait until the partnership accounts are settled

before he can claim anything from the partnership property.

The principle here asserted by Lord Ennox is directly appli-
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cable to the present case. It is, that no inference can be safely

drawn from the mere external relations of partners to the

world as to the situation of their affairs inter se, and that in all

judicial proceedings involving the latter an investigation is

ﬁrst to be made; and such is the variety and frequent com-

plexity of partnership dealings that any other rule would

obviously lead to gross injustice. It is impossible, therefore, in

this case to assume, without any averments on the subject in

the complaint, that the estate of the deceased partner Pratt

ought, in equity, to pay any portion of the defendant’s judg-

ment. Hence, upon the principles laid down by Lord ELDON,

and universally acted upon by courts of equity, the complaint

is clearly insufficient.

The judgment of the supreme court, therefore, should be

aﬂlrmed, with costs.

All the judges concurred. ~

Judgment aﬁirmed.

NOTE: See Mechem’s Elem. of Partn., § 800.
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there might be an equity in favor of the one owing an individual debt to have 80 much of tbe joint debt paid by his
oodebtor. But in reg·ard. fo partners, it is now well settled,
upon an aniafogous question, that no such presnmptio.n can be
indulged. Formerly a judgmeDJt creditor <>f one of two partners might levy his execution upon property belonging to the
firm, and upon the presumption that the interests of the partners were equal, might proceed to sell and appropriate one-half
ol the avails to the satisfaction of his debt. Tb.is, h<>wever,
was long since overruled.
In the case of Dutton vs ..Morrison, 17 Ves. 193, Lord ELDON,
in discussing this question, says: "It may be represented thart:
the w<>rld cannot know what is the distinct interest of each
(i.e., each partner), and therefore it is better that the apparenrt
interest of each should be considered as ibis actual interelJt.
But oourts of equity have long held otherwise." He then lays
down the rule ever since acted upon, that the creditor in such
a case mulrt wait until the partnership accounts are settled
before he can claim anything from the partnership property.
The principle here asserted by Lord ELDON is directly a.pplicable to the present case. It is, that no inference can be sa:fely
drawn from the mere ex~nal relations of partners to the
world as to the situation of their affairs inter se, and that in all
judicial proceedings inv-0lving the latter an investiga•tion is
first to be made; and suach is the variety and frequent oomplexity of partnership dealings that any other rule would
obviously lead to gross injustice. It is impossible, therefore, in
this case to assume, without any averments on the subjeot: in
the complaint, that the eSltate of the deceased partner Pratt
ought, in equity, to pay any portion of the defendant's judgment. Hence, upon the principles laid down by Lord ELDON,
and universally ncted upon by courts of equity, the complaint
is clearly insuJlicient.
The judgment of the supreme court, therefore, should be
affirmed, wi tb costs.
All the judges concurred.
Judgment affirmed.
NOTii:: See l\fechem's Elem. of Partn., § 800.
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