CHAPTER XIV
DECIDING OBJECTIONS AND COMPELLING
ANSWERS TO WRITTEN INTERROGATORIES
There are several administrative problems involved
in deciding objections and compelling answers to written
interrogatories. The problem of first importance is, who
shall decide objections which are raised to interrog
atories. Shall the court or shall a special officer 1 The
trial judge decides all objections to written interrog
atories under the American practice. The English plan
of administration calls for a special officer, a master.
Objections to, and controversies about, written interrog
atories are presented to the court in one of the following
three ways under the American practice : ( 1 ) The party
upon whom interrogatories are served must either answer
or make objections to the questions by motion to strike
within a limited time after they have been served upon
him under the practice in some jurisdictions. ( 2 ) It is
possible under the practice in some states for him to
present his objections for the first time in response to
the proponent 's motion that the penalty for failing to
answer be enforced. (3) Even after answers have been
filed the proponent of the questions may move that fur
ther and more explicit answers be compelled and thus
precipitate a controversy as to the propriety of particu
lar questions.
The English practice is quite different. Leave of court
is necessary in the first instance before the questions are
submitted to the adverse party. 1 The practice is for the
1 Annual

Practice (1929) order 31.
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p�ticular interrogatories which are proposed to be de
livered to be submitted first for approval to a master in
chambers by notice for directions.• A copy of the pro
posed interrogatories usually is served with the appli
cation at least two days before the hearing. The master

takes into account any offer which may be made by the
party sought to be interrogated, to deliver particulars,

or make admissions, or produce documents, and allows

only such particular interrogatories as he ' ' considers

necessary either for disposing fairly of the cause or mat
ter, or for saving costs. ' ' 8

He has the fullest discretion

as to postponing, limiting, conditioning or refusing the
application.4 The hearing upon notice for directions is

an effective auxiliary to discovery procedure proper. By

getting the parties together the master is able to foster

mutual disclosure and admissions and in a measure to

supply some of the benefits attendant upon an oral exam

ination.

In England up until

1893

interrogatories were de

livered directly to the party to be interrogated and then
he entered his objections, as is generally the practice in

the United States today. But since

1893

in England this

practice has been greatly improved by the provision for
the interlocutory applications described above.
ulations of

1893

The reg

have been described as ' ' the most satis

factory arrangement that could be arrived at, since they

have remained unaltered since.

The principal change

they made is that the leave of a master must first be ob

tained and he must approve the specific questions to be

asked ; he may, if he considers proper, alter their num

ber, extent or form. " 11

Of course objections may be

taken by the adverse party after the interrogatories have
ll Stringer, A.
8 Id. 68.

B. C. Guide to Practice (1928) 66.

4 Order 31, rules 12, 18.

li Rosenbaum, Rule-Making Authority, 128.
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been approved and submitted,8 yet it is less frequently
done than formerly.7
'rhe two most glaring defects in the practice of some
of the American states are, that the proponent often has
to make a number of motions before he gets anything
like a complete answer to his questions, and that the bur
den on the court is considerable. Not all of the states
have experienced the same trouble about the administra
tion of written interrogatories that has been experienced
in Massachusetts. One reason the trouble has been less
pronounced elsewhere is that the attempt has not been
made to use written interrogatories on a wholesale
scale as a means of obtaining a full discovery. Such
attempt has been made in Massachusetts and the ex
perience thereunder is worthy of a more detailed con
sideration. While the trial judge is supposed to decide
all objections that arise, a considerable portion of the
administrative details is handled by a very efficient chief
clerk in Boston. Prior to 1903 it was necessary for the
proponent to move the court to compel an answer before
the party served with interrogatories had any obligation
to answer. In 1922 a statute was enacted for the purpose
of shifting this burden. 8 According to its terms a party
served with interrogatories was required to answer with
in ten days, unless he obtained an order of court relieving
him from so doing. But the statute failed of its intended ,
effect for the reason that it was generally thought unfair
for the penalty to be self-operative, when there was
no showing that the proponent had served copies of the
interrogatories. It is necessary for the proponent, if
answers are not duly filed, to move the court, upon notice
to his adversary, that a default or nonsuit be granted.
Upon the hearing, the opponent can present any objec
tions to specific questions. Usually, however, the c!erk
·

8 Order · 31, rule 6.
7 Stringer, Op. Cit. 68.
8 Acts of 1922, ch. 314.
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simply enters a formal order : ' ' Allowed by the court.
Defendant (or plaintiff) defaulted (or nonsuited) . De
fault ( or nonsuit) to be removed without further order
if answers to interrogatories are filed within ten days. "
This is in reality an order to answer. The consequence
is that more often than otherwise the parties do not
answer voluntarily, but simply wait until forced to do
so by an order. Sometimes interrogatories remain on
file for months before the proponent moves for an an
swer. If the opponent files evasive or incomplete an
swers, it is necessary for the proponent to make a motion
that further and fuller answers be required. It is re.:.
quired that such a motion contain :
( 1 ) A general statement of the nature of the action.
{2) The interrogatories and such answers thereto as
are deemed insufficient.
(3 ) The basis of the claim for fuller answers. Occa
sionally it is necessary that this procedure be repeated
several times.9 Each of these steps costs time and
trouble. It seems that every consideration is accorded
the party upon whom interrogatories have been served,
so that the default or nonsuit, if such be entered, can be
removed if he repents seasonably. Usually the pro
ponent contents himself with whatever answer he has
elicited by the original motion for a default or nonsuit.
The Massachusetts practice is defective in this respect.
This particular feature is generally recognized by the
Massachusetts bench and bar as the weakest point in
the present interrogatory machinery. The economic
waste incident to it is considerable. The defect would be
remedied somewhat under the revision of the Rules of
the Superior Court which was recommended in 1931.
In substance the proposal is that a conditional default
be entered, without motion and hearing, upon the filing
of an affidavit by the proponent to the effect that a copy
9 Of. Warren v.

Deeoste (1929) 269 Mass. 415, 169 N. E. 505.
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of the interrogatories has been served and that the time
for answering has elapsed.
The Washington procedure is representative of that
which obtains in a number of other states. Under it a
part of the burden placed upon the proponent of inter
rogatories has been eliminated. Once interrogatories
have been duly filed and served the real burden is upon
the party upon whom they are served to either answer
them or present his objections within twenty days to
the court by motion to strike. If he does nothing, the
proponent need only move that the penalty be enforced.
There is no way by which the party served with inter
rogatories can simply allow the time to elapse and force
the proponent to take additional steps such as by mo
tion for an order to answer, as in Massachusetts.10 After
the time has elapsed the proper procedure is for the
proponent to move that the appropriate pleading be
stricken and judgment rendered accordingly, rather than
to move for judgment.11 There are two courses open
to the proponent if the interrogated party files incom
plete or insufficient answers. Generally he should pro
ceed by motion to make the answers more speci:fic.111 But
if the answers are palpably insufficient he may move
to strike them from the files and then proceed as if no
answer had been given.18
The practice in most of the states falls somewhere
between that of Massachusetts and that of Washington.
The statutes provide that the party served must make
his objections or answer. Yet before a penalty can be .
enforced it is necessary for the proponent to move either
10 LeMay

v. Baxter (1895) 11 Wash. 649, 40 Pac. 122; Livesey v.

0 'Brien (1893) 6 Wash. 553, 34 Pac. 134.

11 Haas v. Washington Water Power Co. (1916) 93 Wash. 2911 160
Pac. 954.
111 Knapp v. Order of Pendo (1904) 36 Wash. 601, 79 Pac. 209.
18 Lowry v. Moore (1897) 16 Wash. 476, 48 Pac. 238 (where answers
were very evasive) ; Saar v. Weeks (1919) 105 Wash. 628, 178 Pac. 819
(where only 2 of 44 interrogatories were answered). Cf. Lawson v.
Black Diamond Coal Mining Co. (1906) 44 Wash. 26, 86 Pac. 1120.
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that the penalty be enforced or that answers be com
pelled. It is not clear under some of the statutes and
decisions whether the party served with · interrogatories

is entitled to contest the propriety of the questions, after
time for answering has elapsed.u
Prior to the recent amendme�t Jo the Massachusetts
statutes which limits the number of interrogatories to
thirty, the burden upon both the judge and the clerk 's
office was very great. Although conditions have im
proved since the number of interrogatories has been
limited, there is still a considerable administrative bur
den upon the cQurt in connection with interrogatories.
The same has been true under the federal equity practice.
Wallace R. Lane has said : " In some instances quite
as much time of . the court has been taken in hearing
arguments concerning interrogatories and deciding what
should or should not be answered, as is occupied in the
actual trial of the case . ' ' 11
14 In addition to the statutes whieh are set for-th in the appendix see:
Niven v. Union Trust Co.· ( 1927) 5 N. J. Mise. 291, 136 A. 334; Combs v.
Union Co. (1896) 146 Ind. 688, 46 N. E. 16 ; Sparks v. Reeves & Co.
(1910) 165 Ala. 352, 51 So. 574; Fahey v. Aneient Order of United
Wor)onen (1919) 187 Iowa 825, 174 N. W. 650 ; Free v. Telegraph Co.
( 1907) 135 Iowa 69, 110 N. W. 143 ; Modern .8. S. Co. v. Van Buren
Co. (1905) 126 Iowa 606, 102 N. W. 536.
16 Lane, Federal Equity Rules, 35 Harv. L. Rev. 276, 294.
'

