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•
Trusts are either express or implied, the
former being such as are raised or created
by the act of the parties, and the latter being such as are raised or created by presumption or construction of law. Cook t.
Fountain, 3 Swanst 585, 592.
Implied trusts may also be divided into
two general classes: First those that rest
upon the presumed intention of the parties.
Secondly,
those which are independent of
any such express intentions, and are forced
upon the conscience of the party by operation of law. 2 Story, Eq. Jur. § 1195.
Sufficient appears to show that Sarah S.
Walden, the complainant on the sixth day
of May, 1874, filed her bill of complaint in
the court below against the respondents, to
wit, Darius S. Skinner and John N. Lewis
and Charles S. Hardee, executors of Charles
S. Henry, deceased, who in his lifetime was
' the trustee of Penelope W. TefCt and her
three children. Preliminary to the charging
part of her complaint she alleges and states
that on the 28th of October, 1847, she intermarried with William P. TefCt who on the
9th of August,' five years later, departed this
life Intestate and without children, leaving
the complainant as his sole heir and legal
representative; that on the 4th of June,
six years subsequent to the death of her first
husband, she Intermarried with Charles O.
^Walden, who, on the eighth day of December of the nest year, departed this life testate, leaving no children by the complainant
and that he by his will bequeathed to her
all the property and rights owned and possessed by her at the date of their marriage;
and that the father of her first husband
died intestate on the 30th of June, 1862, but
that no administration was ever had upon his
estate, and that his widow, the mother of
her first husband, departed this life testate
on the 11th of September eleven years later;
that her first husband had two brothers at
the date of her marriage neither of whom
ever married and both of whom died without
children; that at the death of the elder of the
two he had a life policy of insurance for
$5,000, which his administrator collected and
paid to his two living brothers.
Allegations then follow in the bill of complaint which relate more Immediately to the
BUbject-matter
of the controversy,
from
which It appears that Ellas Fort June 28,
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conveyed a certain tract of land to
Charles S. Henry and Stephen C. Greene, as
trustees and in trust for Penelope W. Tefft
and her three sons, William P. Tefft Henry
D. Tefft, and Charles E. Tefft and it Is
therein declared that the said property is
for the use of the mother during her lifetime and the three sons, and that after the
death of the mother It shall be for the use
of the three sons alone as tenants in common, and that in case of sale "the proceeds
to be reinvested upon the same uses and
trusts as aforesaid, and if not sold, then
the property, after the death of the mother,
was to be distributed by said trustees to
each of the said sons as shall survive and
attain the age of twenty-one years."
Greene, one of the trustees, subsequently
died, leaving Charles S. Henry the sole surviving trustee tmder the trust-deed, and she
charges that on the 19th of July, 1848, the
mayor and aldermen of the city of Savannah
conveyed to him as such trustee a certain lot
of land numbered five, Monterey Ward, in
said city, the lot being then subject to certain annual ground-rents, as specified in the
conveyance,
and the complainant avers that
the conveyance is informal and incomplete.
Inasmuch as the trustee never signed It as
it was intended, and that it falls to set forth
and express the trust interests of the three
children as It should do. Wherefore she alleges that it should be reformed and be made
to conform to the purposes of the trust as
created and set forth in the original trust1831,

S. 577.)
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deed.

Persuasive and convincing reasons in support of that request are alleged which will
hereafter be reproduced when the merits of
the controversy are considered.
Relief specific and general Is prayed, as is
Promore fully set forth in the transcript
cess was served and the respondents appear■ed, and after certain Interlocutory proceedings filed separate answers.
All of the defenses to the merits are set
up in the answer of the first-named respondent, who admits all of the preliminary matters alleged in the bill of complaint He
also admits that there was in existence at
the time of the first marriage of the complainant the trust estate held by the surviving trustee arising under the conveyance
from Ellas Fort to the said two trustees,
which, as he alleges, was held for the sole
and separate use of the mother during her
life, and remainder at her death to her three
sons as tenants In common.
Prior to that transaction there is no controversy between the parties as to the facts,
and he also admits that the authorities of the
city conveyed the lot called Monterey Ward
to the surviving trustee, but he alleges that
by the terms of the conveyance
the legal
title to the lot vested in the trustee in trust
for the sole and separate use of the mother,
the trust being executory only so long and.
for such time as the cestui que trust should.
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remain a feme covert; and he denies that
the conveyance is informal and incomplete in
any particular, or that It was ever expected
hy any one that the trustee
or Intended
should sign the same, and he avers that it
by the trustee for the pur■was accepted
poses therein set forth.
Attempt is also made to enforce that view
by a specific denial of most of the reasons
assigned in the bill of complaint in support
of the request that the conveyance to the
trustee of the lot called Monterey Ward may
be reformed so as to conform to the trusts
created and expressed in the antecedent trustdeed.

Both of the other respondents allege that

they are citizens of the state where the suit
is brought, and deny that the circuit court
had any jurisdiction to make or execute any
order, judgment, or decree against them in
the premises.
Proofs were taken, the parties heard, and
the circuit court entered a decree in favor
dismissing the bill of
of the respondents,
Prompt appeal was taken by the
complaint.
complainant to this comt, and since the appeal was brought up she has filed the assignment of errors set forth in the brief of
They are ten in number, all
her counsel.
of which will be sufficiently considered in
the course of the opinion, without giving
each a separate examination.
Before examining the questions presented
in respect to the second deed, it becomes necessary to ascertain the true construction and
meaning of the original trust-deed so far
as respects the second trust therein created

Eight hundred dollars constiand defined.
tuted the consideration of the conveyance,
and it was made upon the trust that if, during the lifetime of the mother of the three
sons, it should be deemed advisable by her
to sell and convey the premises, then upon
this further trust that the trustees as aforesaid, or the survivor of them, upon her application and with her consent, signified by
her being a party to the conveyance, will sell
and convey the lot and Improvements for the
best price which can be obtained for the
same, to any person or persons whatsoever,

without applying to a court of law or equity
for that purpose to authorize the same, and
the proceeds thereof upon the same trusts
as aforesaid to Invest in such otha: property
or manner as the mother of the sons shall
direct and request for the same use, benefit,
and behalf.
Explicit and ■unambiguous as that provision is, it requires no discussion to ascertain its meaning; nor is it necessary to enter into any examination of the third trust
as it Is conceded
specified in the conveyance,
that the trust property was sold by the surviving trustee for reinvestment during the
lifetime of the mother at her request, she
Joining in the conveyance as required by the
terms of the Instrument creating the trust.
Twenty-four hundred dollars were receiv-
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for the conveyance of the trust property,
and all of that sum, except $600 turned over
to the mother,
was invested in buildings
then being erected upon lot numbered five,
Purchase of
called the Monterey Ward.
that lot had previously been made by the
surviving trustee named m the original trustdeed, and it appears that the parties understood that it was to be upon the same uses
and trusts as were contained in the trustdeed by which the title to the lot sold was
acquired.
Proof that the new lot numbered five,
called Monterey Ward, was purchased by. the
father and the three sons during the lifetime of the father seems to be entirely satisfactory, and it is equally well established
that each contributed one-fourth part of the
sum of $240 paid for the purchase-money
of
the lot. Satisfactory proof is also exhibited
that Henry D. Tefft, one of the three brothers, died Aug. 13, 1849, unmarried and intestate, and that he had a valid subsisting
insurance upon his life in the sum of $5,000,
which his administrator collected and paid
to his surviving brothers.
Eighteen hundred dollars of the proceeds
arising from the sale of the property acquired by virtue of the first trust-deed were
appropriated towards erecting buildings on
the new lot purchased by tlie father and lihe
three sons while in full Ufe, and when the
one whose life was insured deceased, the two
survivors appropriated each his proportion of
to the same purpose,
the money received
with the understanding that the property
was subject to the same uses and trusts as
the property previously acquired and sold.
Competent proofs of a convincing character are also exhibited in the transcript that
the first husband of the complainant contributed other sums towards completing the
buildings, leaving no doubt that he paid his
full proportion for the improvements as well
as for the lot purchased of the city authoPr
Ities.
Enough appears to show that the buildings
were completed more than two years before
the first husband of the complainant died Intestate and without children, when it is
obvious that she became the sole heir to all
the Interest he possessed in the said estate,
whatever it might be. Two years elapsed
after the buildings were completed before the
father of the three sons died, and the proofs
show that during that period the complainant resided with the parents of her husband,
and that her rights as his heir-at-law were
by the family;
uniformly recognized
that
she continued to reside there with her mother-in-law after the death of the senior Tefft
until the decease of his widow, and that
throughout that period she paid one-half of
all repairs, taxes, insurance, and other expenses of the property as if she were equally
in the same with her mother-ininterested
law, and was liable to bear an equal proportion of all such expenses.
ed
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Opposed to that is the proof that the mother-in-law, one year before her death, when
in a low and depressed frame of mind, bequeathed the whole of the lot in question t»
the first-named respondent, who is her nephew, and on the same day executed a deed
to him of the entire property, to take effect
Sole title to
in possession after her death.
the premises in fee-simple is claimed by the
respondent under those instruments, and he
brought ejectment against the complainant
to dispossess her of the premises, and it appears that she was at great disadvantage in
attempting to defend the suit, because the
trustee had omitted to see that the title was
conveyed in trust for the benefit of the cestuis que trust as in the prior trust deed, as
he should have done, to carry into effect the
understanding of all the parties to the sale
of the prior trust premises and the purchase
What she alleges is
of the lot in question.
that the purchase of the new lot' was made
for the same cestuis que trust as those described in the deed of the old lot, and that
the understanding of all was that the deed
of the new lot should contain and declare
the same uses and trusts in favor of the
same persons, and the proofs to that effect
are full and entirely satisfactory.
Support to that view is also derived from
the fact that the surviving trustee in the old
deed is the grantee in the new deed, and that
as
he is therein more than once described
trustee, and in tlie Introductory part of the
instrument is denominated
trustee of Mrs.
Penelope W. TefEt, wife of Israel K. Tefft,
of the city and state previously mentioned In
the same instrument.
Ten years before the suit was instituted
the trustee in the new deed departed this
Ufe, and the other two respondents were appointed and qualified as his executors.
Unable to obtain complete redress at law, the
complainant prays that the deed of conveyance from the city of the lot and improvements in question may be reformed and be
made to conform to the true intent and purpose for which the lot was purchased,
and
to that end that it may be made to Include
the same uses and trusts raised,
created,
and declared in the prior deed from Ellas
Fort, according to the understanding and
agreement of all the parties.
Besides that she also prays that her equities In and to the property,
including the
improvements,
may be set forth, decreed,
and allowed by the court, including such as
are In her favor from the payment of taxes,
insurance, and repairs upon the property during the lifetime and since the death of her
mother-in-law, and that tie first-named respondent may be enjoined from further proceeding in his ejectment suit to recover possession cif the premises.
Courts of eqiiity afford relief In case of
mistake of facts, and allow parol evidence to
vary aad reform written contracts and in-

struments, when the defect or error arises
as properly
from accident or misconception,
forming an exception
to the general rule
which excludes parol testimony offered to
vary or contradict written
instruments.
Where the mistake is admitted by the other
party, relief, as all agree, will be granted,
and if it be fully proved by other evidence.
Judge Story says, the reasons for granting
relief seem to be equally satisfactory. 1
Story, Bq. Jur. § 156.
Decisions of undoubted authority hold that
where an instrument is drawn and executed
that professes or is intended to carry into
execution an agreement, which is in writing
or by parol, previously made between the
pairties, but which by mistake of the draftsman, either as to fact or law, does not fulfill
or which violates the manifest intention of
the parties to the agreement, equity will correct the mistake so as to produce a conformity of the instrument to the agreement, the
reason of the rule being that the execution
fairly and legally made is
of agreements
one of the peculiar branches of equity Jurisdiction, and if the instrument intended to
be from any cause
execute the agreement
insufficient for that purpose, the agreement
remains as much unexecuted as if the party
had refused altogether to comply with his
and a court of equity will, In
engagement,
the exercise of its acknowledged jurisdiction,
afford relief in the one case as well as in
the other, by compelling the delinquent party to perform his undertaking according to
the terms of it and the manifest intention of
the parties. Hunt v. Rousmaniere's Adm'rs,
1 Pet. 1, 13; Id., 8 Wheat. 174, 211.
Even a judgment when confessed. If the
agreement was made under a clear mistake,
will be set aside if application be made, and
the mistake shown while the judgment is
vrithin the power of the court. Such an
agreement, even when made a rule of court,
will not ,be enforced if made under a mistake, if seasonable
application be made to
set it aside, and if the judgment be no longer in the power of the court, relief, says Mr.
Chief Justice Marshall, may be obtained in a
court of chancery. The Hiram, 1 Wheat

440, 444.

Equitable rules of the kind are applicaWe
to sealed instruments, as well as to ordinary
vrritten agreements, the rule being that if
by mistake a deed be drawn plainly different
from the agreement of the parties, a court
of equity will grant relief by considering the
deed as if it had conformed to the antecedent
agreement.
So If a deed be ambiguously
expressed In such a manner that it is difficult to give it a construction, the agreement
may be referred to as an aid in expounding
such an ambiguity;
but if the deed is so
expressed that a reasonable construction may
be given to it, and when so given it does not
plainly appear to be at variance with the
agreement,
then the latter is not to be re-
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In the construction of the former.
mistake in a written contract In favor of
the complainant seeking a specific performHogan V. Insurance Co., 1 Wash. C. O. 419,
ance, especially where the contract in the
422, Fed. Cas. No. 6,582.
Rules of decision in suits for specific per- first instance is Imperfect without referring
to extrinsic facts. Keisselbrack
v. liviagformance are necessarily affected by considBton, 4 Johns. Ch. 144; Cathcart v. Robinson,
erations peculiar to the nature of the right
5 Pet. 264.
sought to be enforced and the remedy emMany cases support that proposition withWhere no
ployed to accomplish the object.
out qualification, and all or nearly all agree
question of fraud or mistake is involved, the
that it is correct where it is invoked as derule with respect to the admission of parol
fence to a suit to enforce specific performevidence to vary a ■written contract is the
ance,
little or no disagreement is found In
same in courts of equity as in those of comthe adjudged cases to that extent, but there
nion law, the rule in both being that when
are many others where it is held that the rule
an agreement is reduced to writing by the
is unsound when applied in behalf of a comact and consent of the parties, the intent and
plainant seeking to enforce a specific performmeaning of the same must be sought in the
instrument which they have chosen as the ance of a contract with variations from the
repository and evidence of their purpose, and
virritten instrument. Difficulty, it must be
Proof admitted, would arise in any attempt to
not in extrinsic facts and allegations.
of fraud or mistake, however, may be ad- reconcile the decided cases In that regard,
but it is not necessary to enter that field of
mitted in equity to show that the terms of
contest and conflict in the case before the
the instrument employed in the preparation
by
coifft for several reasons:
1. Because
of the same were varied or made different
comparing the original trust deed with the
by addition or. subtraction from what they
deed of the lot in question, in view of tha
were intended and believed, to be when the
the inference is very
same was executed.
, attendant circumstances,
Evidence of fraud or mistake is seldom I cogent that the second was designed and
found In the Instrument itself, from which it I intended as a complete substitute for the first.
follows that unless parol evidence may be 12. Because the proof shows to a demonstraadmitted for that purpose the aggrieved par- |tion that the consideration for the purchase
ty would have as little hope of redress in a lof the second lot was paid in equal proporcourt of equity as in a court of law.
Even ftions by the father and each of the three
3. Because it appears that the expenat law, all that pertains to the execution of I sons.
sive improvements made upon the lot la quesa written instrument or to the proof that
tion were made from the moneys of each of
the instrument was adopted or ratified by the
the three sons, advanced at the request of
parties as their act or contract, is necessarily
the father. 4. Because it appears that the
left to extrinsic evidence, and witnesses may
family and every member of. it understood
consequentiy be called for the purpose of imfrom the first and throughout that the trustee
peaching the execution
of a deed or other
■held the property in trust for the mother and
writing under seal, and showing that its sealthe three sons. 5. Because the father, from
ing or delivery was procured by fraudulentiy
the date of the deed to the time of his death,
substituting one instrument for another, or by
recognized the premises as acquired and held
any other species of fraud by which the comfor the benefit of his wife and their three
plaiolng i>arty was misled and Induced to put
the mother of the three
6. Because
sons.
his name to that which was substantially difsons, after the decease of the first husband
Thoroughferent from the actual agreement
of complainant, recognized her as interested
good's Case, 4 Coke, 4.
in the property, and continued to do so at all
When the deed or other written instrument
times throughout her life until about the time
is duly executed and delivered, the courts of
I she conveyed the lot in question to the relaw hold that it contains the true agreement
of the parties, and that the writing fm-nishes
1spondent.
Both the deed and her will bear date Sept.
better evidence of the sense of the parties
than any thai can be supplied by parol; but
28, 1872, and the proofs show that she was
courts of equity, says Chancellor Kent, have
at the time In a low, depressed state of mind,
a broader jurisdiction and will open the writand that she departed this life within one
ten contract to let in an equity arising from
year subsequent to the execution of those inPrior to that, and throughout the
facts perfeetiy distinct from the sense and
struments.
Pursuwhole period subsequent to the death of her
construction of the instrument itself.
ant to that rule, he held It to be established
husband, the proofs show that she uniformly
recognized the complainant as the owner of
that relief can be had against any deed or
a moiety of the lot and the improvements,
contract in writing founded on mistake or
fraud, and that mistake may be shown by I and always required her to pay one-half of all
parol proof and the relief granted to the in- / repairs, taxes, insurance, and other expenses
jured party whether he sets up the mistake
of the property.
By the terms of the original deed the propGillesaffirmatively by bUl or as a defense.
pie V. Moon, 2 Johns. Ch. 585, 596.
erty was conveyed to the trustees, subject to
assessments,
and
of taxes,
payment
the
Parol proof, said the same learned magisground-rent, to and for the sole and separate
trate. Is admissible in equity to correct a
H.& B.E(j.C2d Ed.)— 16
garded
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use, benefit, and behoof of the mother and
her three sons during her lifetime, and after
her death to the three sons as tenants in common in equal parts, with the provision that if
the mother during her lifetime should deem it
advisable she might sell and convey the preniisee, and that in that event the further trust
was raised and created that the trustees or
the survivor of them, upon her application
and with her consent signified by becoming
a party to the conveyance, might sell and con(or the best
vey the lot and improvements
price which could be obtained for the same,
without any application to a court of law or
equity for that purpose, and to Invest the
proceeds thereof upon the same trusts in such
other property or manner as the mother should
direct, and for the same use, benefit, and
behalf.
Provision was also made that if no such
sale and re-investment was made during the
lifetime of the mother, then the trustees were
to sell the same for the sole use and benefit
of the three sons or the survivor or survivors
of them, share anni share alike, until the
youngest should arrive at the age of twentyone years, when the trustees might sell and
convey the same at the request of such survivor or survivors, and divide the proceeds to
the survivor or survivors, share and share
alike.
Taken as a whole the proofs show to the
entire
satisfaction of the court that the lot in
I
.'question was purchased and conveyed to the
surviving trustee upon the same trusts as
I
/ those raised and created in the first deed, and
through mistake, failed to
,' that the trustee,
have those trusts properly declared in the
deed of trust to him as he should have done,
and that the prayer of the bill of complainant, that the deed of the lot and Improvements in question ought to be reformed and
the rights of the complainant be ascertained
and adjudged as If the deed in question contained the same trusts as those raised and
created in the original trust deed is reasonable
and proper and should be granted.
Courts of equity, beyond all doubt, possess
the power to grant such relief, and the proofs,
in the judgment of the court, are such as to
entitle the complainant to such a decree, unless the remaining defence set up by the respondent must prevail. Cooper v. Phibbs, Li.
R. 2 Oh. App. 149, 186; Cochrane v. Willis, 34
Beav. 359, 366.
Such a decree, of course,
cannot now be made against the trustee, as
he is not living; but the executors, as contended by the complainant,
are competent to
perform that duty, and she prays that the
decree may be adapted to the present state
of the parties.
Suppose all that is true, still it is contended
by the principal respondent that the decree
below Is correct, because the claim Is barred.
Much discussion of that defence will not be
necessary, beyond what is required to ascertain the facts.
When the father died, the complainant was

/

living on the premises, and she continued to
reside there most or all the time during the
widowhood of the mother of her first husband, except while she lived with her second
husband,
when he died she returned to
ai^d
live with her mother-in-law. During all that
time the proofs show that she was constantly
recognized as the lawful heir to the estate of
her deceased husband, until about a year before the decease of the mother, who also resided

on

the

premises.

Prior

to

that,

the

rights of the complainant were unmistakably
recognized,
and nothing of consequence had
occurred to indicate any intent to call her
just right in question.
Soon after that, however, the respondent
commenced
an action
of ejectment against her to recover possession of the entire lot and improvements, she
still being in possession, and doubtless hoping
and expecting that her rights would yet be
acknowledged
without the necessity of expenExpectations of the kind not
sive litigation.
being realized, she filed the present bill of
complaint.
Laches are imputed to her; but
the court, in view o£ the circumstances
and
growing out of the
of the embarrassments
obvious defects in the conveyance intended to
secure her rights, is of the opinion that the
evidence of laches is not sufficient to bar her
right to recover in the present suit Without more, these remarks are sufficient to show
that the defence cannot be sustained, and it
is accordingly overruled.
Two or three remarks will be sufficient to
show that the objection that the circuit court
has no Jurisdiction to enter the required decree against the executors
of the deceased
trustee cannot be sustained.
Jurisdiction as
between the complainant and respondent Is
unquestionable; and. If so, it is clear that the
fact that the trustee if living was a citizen
of the same state with the complainant would
not defeat the jurisdiction in a case where he
is a mere nominal party, and is merely joined
to perform the mlQisterlal act of conveying the
title if adjudged to the complainant.
Where
that Is so, the executor, in case of the decease of the trustee, if authorized by the law
of the state to execute such a conveyance,
may also be joined in the suit under like circumstances merely to accomplish the like purpose. Where the real and only controversy
is between citizens of different states, or an
alien and a citizen, and the plaintiff is by
some positive rule of law compelled to use the
name of another to perform merely a ministerial act, who has not nor ever had any
interest in or control over it, the courts of the
United States will not consider any others as
parties to the suit than the persons between
whom the litigation before them exists. McNutt V. Bland, 2 How. 9, 15; Browne v.
Strode,
v.
5 Cranch, 303; Coal Company

Blatchford, 11 Wall. 172, 177.
Cases arise in the federal courts In which
nominal or even immaterial parties are joined,
on the one side or the other, with those who
have the requisite citizenship to give th« i^rr*
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Jurisdiction in tbe case; and where that is so,
tte rule is settled that the mere fact that
one or more of such parties reside in the
same state with one of the actual parties to
will not defeat the jurisdicthe controversy
Decisive authority for that
tion of the court.
proposition Is found in a recent ruling of Mr.
Justice Miller, in which he states to the effect that mere formal parties do not oust the
jurisdiction of the court, even if they are
without the requisite citizenship, where it appears that the real controversy is between
Arapahoe Oo. v.
citizens at different States.
Kansas Pac. Ry. Co., 4 Dill. 277, 283, Fed.
Cas. No. 502.
Nothing Is claimed of the executors in this
case except that they shall perform the ministerial act of conveying the title. In case the
power to do so is vested in them by the law
of the state, and the court shall enter a decree against the principal respondent to that
effect From all which it follows that the
complainant
is entitled as between herself
and the principal respondent
to the relief
prayed in the bill of complaint; but the court,
in view of all the circumstances, wUl not proceed to determine either the proportion of tfie
trust property which belongs to the complainant or the amount she is entitled to recover
of the said respondent Instead of that,
those matters are left to be ascertained
and
by the circuit court, with audetermined
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thority. If need be, to refer the cause to a
master to report the facts, with his opinion
thereon, subject to the confirmation of the
circuit court.
Executors of the trustee. In such a case as
the complainant alleges, are under the law of
the state the successors of the deceased trustee, and that as such they may execute whatever remains executory in the trust at the
time of his decease; from which It would follow, if that be so, that it wUl be the duty
of the executors of the deceased trustee In
this case, when the rights of the complainant
are fully ascertained, to make the necessary
conveyance to perfect her title to the same
extent as the trustee might do if in full Ufe.
Express authority is reserved to the circuit
court to ascertain the rights of the complainant as if the trust-deed was reformed, and
to make the necessary decree to perfect her
title in such mode and form as the law of
the state and the practice of the state courts
Crafton v. Beal, 1 Ga.
authorize and provide.
322; Brown v. Tucker, 47 Ga. 485.
Costs In this coOTt wiU be taxed to the
principal respondent in favor of the complainant but no costs will be allowed against the
other two respondents.
Decree will be reversed and the cause remanded for further proceedinge in conformiiy
with the opinion of the court.
So ordered

jl/
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METROPOLITAN LUMBER CO. v. LAKH
SUPERIOR SHIP-CANAL, RAILWAY & IRON CO. et al.
(60

N. W.

278,

101

Supreme Coort of Michigan.

Mich. 577.)
Sept 25,

1894:.

Appeal from circuit court, Iron county, iB
chancery; John W. Stone, Judge.
Bill by the Metropolitan Lumber Company
against the Lake Superior Ship-Canal, Railway & Iron Company and others. From a
decree for complainant, defendants appeal.
Affirmed.

Ball & Ball, for appellants. Mead & Jennings (E. E. Osbom, of counsel), for appellee.

HOOKER, 3. Complainant's bill Is filed
to correct a contract for the purchase of timber, by adding to It the description of certain lands which Is claimed to have been

omitted by mistake. The negotiations took
place in Chicago, between the presidents of
the corporations, complainant and defendant. The contract conveying the timber was
subsequently prepared by defendants' counsel in Michigan, and was afterwards signed
by the respective parties.
Upon discovering the omission, which discovery was made
some time after the contract was signed by
complainant's president, defendants were
asked to correct the mistake, but declined to
Some time afterwards
do so without suit.
this suit was instituted. The learned circuit judge who heard the cause filed a written opinion, in which he quotes the testimony at length, which, we think, is as fair
a review of the case as could be made.
We
agree with him that the evidence shows that
the parties who negotiated the deal, both
understood that the "Perch Lake Group" of
lands was Included in the purchase.
It appears to have been omitted because defendants' president, Mr. Davis, did not specifically mentiou it In his telegram of instructions,—if it can be called such,— which he
sent to Mr. Longyear, who was agent for the
defendants at Marquette, from whom the
upon
attorney received the information
which he prepared the contract. The telegram read as follows, viz.: "Chicago, June
6th, 188—.
J. M. Longyear: Have sold to
Atkinson all groups under refusal to him;
[Signed] Theo. M.
also the Felch group.
Davis."
It appears that complainant had
written options on all the land covered by
the negotiations, except the Felch group and
the Perch lake group.
The latter, not being
mentioned in the telegram,
was omitted.
All of the witnesses who were present at the
Chicago Interview agree that this group was
talked about, and specifically mentioned as
one of the tracts to be included. Davis himself concedes this, but claims that he was
figuring upon the basis of the amount of
timber upon the groups, for which the complainant had written options, and that he

supposed the Perch lake group was one of
these.
He admitted, however, that he consented to take $500,000 for the timber, exclusive of the Perch Ijike group, and that he
asked $250,000 for that As these sums aggregate $750,000,— the exact amount paid,—
there seems little doubt of the justice of,
complainant's claim. We are satisfied that
the complainant is justly entitled to relief.
It remains to inquire whether there is any
legal obstacle to granting
It is opposed
upon several grounds, viz.: (1) The mistake
was not mutual. (2) The mistake on part of
complainant was committed through gross
negligence,
and equity will not relieve in
such cases.
(3) Delay in attempting to enforce complainant's claim, and going on to
carry out the contract after refusal by the
defendants to correct the contract, until it
was impossible to put the parties in statu
quo, constitutes a waiver of complainant's
claim. (4) The addition of more land to the
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description, upon evidence of a parol contract, is contrary to the statute of frauds.
We are satisfied that the omission was the
result of the mistake of defendant's president in sending the telegram, supposing It
to be full enough to cover the Perch lake
group. There is no reason to believe thai
be intentionally caused this omission.
We
cannot accede to the proposition that complainant's president was so negligent in executing the contract without discovering the
omission as to deprive the complainant of
property worth $250,000. He had no reason
to anticipate an attempt to cheat his company, and therefore had no occasion to be
more than ordinarily careful.
He was dealing with a concern whose business was methodically conducted, and he knew that it
was in possession of accurate descriptions.
The contract was drawn by a reputable and
able lawyer. To hold that he was negligent
would be to say that acceptance of a deed or
writing without a comparison and verification of descriptions is such negligence as to
preclude relief against mistake, no matter
how serious the consequences.
Atkinson
died before these proceedings were commenced, and we have not the llglit tnat Uis
testimony might throw upon the question
of caution. From the testimony of Mr. Barrett, one of the defendants' witnesses, it
would seem that he took the trouble to bring
the contract to defendants' office, to make a.
comparison of the descriptions, which was
During
done, and he went away satisfied.
this time he was ill, with a malady from
which he died soon aft«'.
The claim that a
mistake had been made was asserted as soon
as it was discovered, and was insisted on at
all times afterwards.
It is true that suit
was not immediately commenced, but complainant never gave the defendants reason
to suppose that it had abandoned or intended to waive its claim.
No injury resulted to
the defendants from the delay, and the complainant was Justified in exhausting persoft*
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to litigation, especially in view of Davis' repeated admission that
he understood the Perch lake land a part of
It Is strenuously urged that
that contract
the statutes of frauds preclude the relief
by complainant, the negotiations
sought
having been oral. There ia conflict in the
liooks upon the question of the effect of the
of
statute of frauds upon the jurisdiction
courts of equity to reform instruments made
in pursuance of oraJ agreements, where the
correction sought is the addition of lands to
those described.
We are cited to the case of
Macomber v. Peckham, 16 R. I. 485, 19 Ati.
910, as a recent adjudication upon the subject, and to Climer v. Hovey, 15 Mich. 18,
in support of defendants' contention. In
the former case the court was careful to
withhold an opinion beyond what was required by the facts before ft. In stating the
facts, Durfee, C. J., says: "Nor is it a case
in which it is claimed that the contract is
taken out of the operation of the statute of
frauds by part performance on the part of
It presents the naked
the complainant.
question whether oral testimony will be received in equity for the purpose of reforming a written contract for the sale of real
estate on the ground of mutual mistake, and
of enforcing it specifically when reformed."
Opposed to this case is that of Hitchins v.
Pettingill, 58 N. H. 386, decided 11 years
earlier by the supreme court of the state of
New Hampshire, which was not noticed by
It was there held
the Rhode Island court.
that "when reformation is sought of a deed
which, through fraud or mistake, conveys
less land than was orally bought, and paid
for, the case does not staid as if there were
no deed; and the error may be corrected
without proof of such part performance as
is necessary for a decree of specific performance compelling a conveyance of the whole
land when no part of it has been conveyed."
Many cases are cited in the opinion as supporting this preposition. This subject is also thoroughly considered in the notes to
Woollam V. Heam, 2 White & T. Lead. Cas.
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Eq. 1008 et seq. The case of Climer v. Hovey, 15 Mich. 18, like the Rhode Island case,
was one where the parties had not acted under the contract
In the language of Campbell, J.: "No payments are alleged, and no
acts of part performance. We are therefore
brought down to the simple inquiry whether
mere mistake, when neither party has parted
with or done anything beyond signing an
executory contract for one description of
land, can authorize a court of chancery to
enforce a parol contract by applying the
terms written concerning one estate to anThe bill
other not referred to in writing."
was dismissed, Mr. Justice Campbell basing
his opinion upon the fact that nothing had
been done imder the contract, and that it
was therefore within the operation of the
Statute of frauds. Chief Justice Martin concurred in the result Mr. Justice Cooley reserved his opinion as to the power of the
court to correct a mistake in a suit to enforce it concurring upon other grounds, and
with him Mr. Justice ChrisUancy concurred.
But, whatever may be the rule where nothing has been done under the oral contract,
we think that in this country , the overwhelming weight of authority supports the
jurisdiction
where part performance
Is
shown sufficient to warrant a specific performance under an oral contract
In this
case a payment was made, and the purchaser proceeded to lumber the tracts not in dispute, before the omission was discovered, as
was the case in Hitchins v. Pettingill,
above cited.
The case of Toll v. Davenport,
T4 Mich. 397, 42 N. W. 63, appears to recognize the jurisdiction of chancery In such
cases, when a parcel- was omitted from a
mortgage, relief being denied, for the reason
that the rights of a bona fide purchaser intervened. In the later case of Kimble v.
Harrington, 91 Mich. 281, 51 N. W. 936, a
mortgage was reformed by the insertion of
the description of a 40-acre parcel a mile distant which was omitted by mistake. The
decree of the circuit court will be affirmed,
with costs.
The other justices concurred.
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FOSTER, J. When reformation is sought
of a deed which, through fraud or mistake,
conveyed less land than was orally bought
and paid for, the case does not stand as If
there were no deed; and the error may be
corrected without proof of such part performance as is necessary for a decree of specific
performance compelling a conveyance of the
whole land when no part of It has been conveyed.
1 Story, Eq. Jur. §§ 15^-161; Adams,
Eq. 169, 171; 3 Greenl. Ev. §§ 360, 363;
Bloomer v. Spittle, Fisher, Ann. Dig. (1872)
131; Tilton v. Tilton, 9 N. H. 385, 392; Purcell V. Miner, 4 Wall. 513; Prescott v. Hawkins, 12 N. H. 19, 28, 16 N. H. 122; Way v.
Cutting, 17 N. H. 450, 451; Bellows v. Stone,
14 N. H. 175, 201; Smith v. Greeley,
14 N.
H. 378; Craig v. Klttredge, 23 N. H. 231,
236; Busby v. Littlefield, 31 N. H. 193, 199,
33 N. H. 76; Webster v. Webster, 33 N. H.
18, 22, 23, 26; Doe v. Doe, 37 N. H. 268, 285;
Herbert v. Odlin, 40 N. H. 267; Brown v.
Gllnes, 42 N. H. 160; Kennard v. George, 44
N. H. 440; Leach v. Noyes, 45 N. H. 364;
Peterson v. Grover, 20 Me. 363; Farley v.
Bryant, 32 Me. 475; Tucker v. Madden, 44
Me. 206; Adams v. Stevens, 49 Me. 362; Burr
V. Hutchinson, 61 Me. 514;
Beardsley v.
Knight, 10 Vt 185, 190; Griswold t. Smith,
10 Vt 452; Goodell t. Field, 15 Vt 448;
Blodgett T. Hobart, 18 Vt 414; Brown v.
Lamphear, 35 Vt 252; Shattuck v. Gay, 45
Vt 87; Allen v. Brown, 6 R. I. 386; Holabird
T. Burr, 17 Conn. 556; Wooden v. Haviland, 18
Conn. 101; Stedwell v. Anderson, 21 Conn. 139;
Knapp T. White, 23 Conn. 529; Blakeman v.
Blakeman, 39 Conn. 320; GUlesple v. Moon, 2
Johns. Oh. 585; Wlswall v. Hall, 3 Paige, 313j
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& Femald and Mr. Hobbs,
Mr. Bartlett, for defendants.
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The court found the following facts: The
plaintiffs, by oral agreement, bought a farm
of the defendants for $2,500, paid the price,
and took the deed of which they seek reforA part of the farm containing ten
mation.
acres, included in the bargain and paid for,
was, by the fraud of the defendants, omitted
in the deed. After receiving the deed, the
plaintiffs moved into the farm buildings
which were on the land described in the deed,
occupied that land, and made valuable Improvements
upon it, but made no improvements upon, and did not take possession of,
the ten acres.
The defendants continued in
possession of that lot, and paid the taxes

a

Suit by one Hitcliins and another against
one Pettingill and another for the reformation of a deed. Decree ordered for plaintiffs.

a

August,
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Court of New Hampshire.

*

Supreme

•

(58 N. H. 386.)

Johnson v. Taber, 10 N. Y. 319; De Peyster
V. Hasbrouck, 11 N. Y. 582; Rider v. PoweU,
28 N. y. 310; WeUes v. Yates, 44 N. T. 525;
Bush V. Hicks, 60 N. Y. 298; Ginschlo v. Ley,
Barile v. Vosbury, 3 Grant,
1 Phlla. 383;
Cas. 277; Wyche v. Greene, 16 Ga. 49; Durant v. Bacot 13 N. J. Eq. 201; Weller y.
Kolason, 17 N. 3. Eq. 13; Ehleringer v. Morlarty, 10 Iowa, 78; Barber v. Lyon, 15 Iowa,
37; Canedy v. Marcy, 13 Gray, 373; Metcalf
V. Putnam, 9 Allen, 97, 100.
In the last of these cases, Bigelow, J., delivering the opinion, says: "Upon elementary principles, the plaintiff Is entitled to have
his deed reformed so that It may truly set
•
•
•
xjpon
forth the whole contract.
proof of fraud in the omission of material
stipulations In a written contract, a court of
equity will admit -parol evidence to establish
the agreement as It was understood and concluded between the parties." The defendants rely upon Glass v. Hulbert 102 Mass. 24,
where the doctrine of reformation of vrritten
contracts was subjected to a limitation at
variance with the settled law of this state.
A court cannot disregard a valid statute,
nor regard it with favor or disfavor, nor take
out of its operation a case that is within
nor grant relief, at law or in equity, against
it The judicial question Is, What purpose
of the legislature appears in its acts, upon the
established rules of construction? "No accontract for
tion shall be maintained upon
the sale of land, unless the agreement upon
which it is brought or some memorandum
12.
thereof, Is in writing."
Gen. St c. 201,
"The supreme court shall have the powers
of a court of equity in cases cognizable in
such court and may hear and determine, according to the course of equity, In case of
charitable uses, trusts, fraud, accident or
mistake;
of specific performance ot
contracts;
and in all other cases
where there Is not plain, adequate, and complete remedy at law."
Gen. St c. 190,
These provisions, though printed in different
chapters,
are consistent parts of one law.
We are not to give either of them
strained
construction,
liberal or strict for the special
purpose of justice m
particular case, or for
the general purpose of making the law what
In our judgment It ought to be. The meaning of one act may be shown by other acts.
There may be several acts, neither of which
can be properly administered in
particular
case, except as part of one law comprising
them all. It may be necessary to consider
one statute on any subject a part of the
whole law, statutory and common, on that
subject, as
is necessary to consider one section or word of a statute a part of that statute.
The stitute of frauds, severed from all
other law, written and unwritten, and taken
In Its literal sense, would deny these plaintiffs the relief of specific performance, even
they had taken possession of the ten-acre
•
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lot and made valiiable Improvements upon It,
and would leave people remediless In a great
number of cases of fraud, accident, or mistake, for wbich ample remedies are provided
by the statute of equity jurisdiction; and the
latter statute, torn from the general body of
the law, takHi literally, and administered aa
if there were no other law, would deprive the
community of safeguards which the statute
of frauds and the common law w«re designed
to afford, and which the statute of equity was
not designed to take away. The well-known
general objects of these statutes are the -priaThe statcipal guides for their construction.
ute of equity authorizes this court to administer the legal principles of the general system of equity, which, as a great branch of the
law of their native country, was brought over
by the colonists, and has always existed as a
part of the common law, in Its broadest sense,
Wells t. Pierce, 27 N.
In New Hampshire.
H. 503, 512; Walker v. Cheever, 85 N. H.
The statute of frauds prevents
339, 349.
wrong being done In certain cases by the testimony of witnesses.
If, without vyritten evidence of a contract
for the sale of land, the vendee pays for the
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land, and, with the knowledge and consent of
the vendor, takes possession of It, and makes
valuable improvements upon It, he Is entitled
to the relief of specific performance. Upon
the literal construction of the statute of
frauds there could not be a decree for specific performance in such a case, and there
could not be, by parol evidence, a reformation of a deed enlarging Its operation; but the
statute, rightly construed,
does not destroy
either of these remedies, as the statute of
limitations does not destroy the remedy in
cases of fraudulent concealment of the cause
of action (Bank v. Fairbanks, 49 N. H. 131,
141), as the registry laws do not destroy the
effect of actual notice of an imrecorded deed
(Gooding v. Riley, 50 N. H. 400), and as the
statute of frauds does not disturb a boundary
and possession
fixed by parol agreement
(Kellogg V. Smith, 7 Gush. 375; Knowles v.

Toothaker, 58 Me. 172).
The plaintiffs are entitled to a decree for a
conveyance of the ten-acre lot
Case discharged.

STANLEiY, J., ad not sit
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Jan. Term, 1863.
W. H. Herndon, and S. P. Moore, for appellant J. & D. Gillespie, for appeUees.
Supreme Court of Illinois.

BREESB, J. John B. Hunter, as administrator of Samuel W. Hunter, deceased,
brought his action in the circuit court of
Bond county, against Wesley A. and Finis
Bilyeu, on a note executed by them to the
intestate,
dated March 30, 1850, and due
March 30, 1855. Pending the action the defendants obtained an injunction on their
bill of complaint, to which the administrator, and the heirs-at-law of the intestate,
who were minors, and their guardian, together with Joseph Smith, were made defendants.

The bill alleges, that the note sued upon, together with others which were paid, was
one and the last of a number of notes they
for certain
had executed to the intestate,

lands lying in Bond county, for which a
bond for a deed was executed and delivered
That they were
to them by the Intestate.
put into possession of the lands, and made
lasting and valuable improvements on some
of the tracts, but have discovered that one
or more tracts, which they supposed they
had bought, were not included in the bond.
One of those tracts is described as "the old
field tract" lying south-east of Shoal creek,
and being part of the west half of the northwest quarter of secticm twenty-three, in
town five north, range four west, containing
forty and nineteen-himdredths acres; and the
other, the "Gillespie tract," being the east
half of the north-west quarter of the northeast quarter of the same section, township
and range, containing twenty acres; the undivided half of both which tracts, the complainants allege, was purchased by them of
the intestate, and was to have been included
in the title bond, but by mistake was leift
out, and these tracts subsequently sold by
the intestate to Joseph Smith.
The bill also alleges, that some time anterior to the commencement of this suit on
the note, the administrator had filed a petition in the circuit court, at the September
term, 1855, praying the court for an order to
authorize him to make a deed to complainants for the land described in the bond; that
this petition contained the same errors and
mistakes as are now complained of, with
another error superadded In describing the
lands as being in section "twenty-five." The
complainants admit they were made defendants, and had due notice of the pending of
the petition, but they did not appear to defend, supposing the lands were described as
in the bond, and their being made defendants was a mere ceremony, and the proceedings consistent with their rights. That these
errors and mistakes were carried into the
Aecree rendered on this petition, and in the
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deed which the administrator tendered to
No exhibit is
them, and by them refused.
or of this deed.
made of these proceedings
The title bond is alleged to have been written by the intestate, and delivered to the
complainants and accepted by them without
any objection, on the 30th of March, 1850.
In the following year, 1851, the intestate left
the state, and in 1852 died, leaving these in-

fant defendants his only heirs at law.
The prayer of the bill Is. that the court
would order and direct the defendants to
convey to complainants all of the land agreed
to be conveyed to them by the Intestate, and
to annul and hold for naught the order of
the circuit court in behalf of. the administrator, or to amend and correct the decree so as
to comport with justice and good conscience,
and perpetually enjoin the collection of the
note sued on, until they are able to comply
'
with the understanding of Samuel W. Hunter, the intestate.
The bond is made an exhibit, and describes
the lands sold, and to be conveyed on payThey are:
ment of the purchase money.
"The undivided half of a certain lot, beginning at the south corner of the south-west
quarter of section 14, town 5 north, of range
4 west of the third principal meridian; thence
running north fifty poles; thence west to the
middle of the channel of Shoal creek; thence
down the channel of Shoal creek, to the section line; thence east to the beginning corner, containing thirty-eight a<!res, more or
less. Also, the undivided half of so much of
the west half of the north-west quarter of
section 23, town 5 north, range 4 west of the
third principal meridian, lying on the west
side of Shoal creek. Also, twenty poles south
from the creek on the east line of said half;
thence west to said creek: thence up said
creek to the beginning. Also, the undivided
half of twelve acres, more or less, of the
south-west quarter, town 4 west of the third
principal meridian, commencing at the southwest corner of said section; thence north
fifty; thence east to the middle of the channel of Shoal creek; thence down said creek
to the section line; thence west to the heginning. Also, two acres and a half of the
west half of the north-west quarter of section
23, in same township and range, commencing

at a stake on the east line of said land at tha
south-east
corner of the mile post; thence
twenty poles; thence
south
west twenty
poles; thence north twenty poles; thence
This
east twenty poles, to the beginning."
last tract was In a separate bond to Finis
Bilyeu, one of the complainants, made at the
same time and on the same conditions, as
the bond to complainants jolntiy, and for
convenience,
no question being made on it,
both bonds are considered as one.
There Is a slight apparent ambiguity In the
description of the undivided half of twelve
acres, which Is explained by the plat sworn
to by the witnesses, and Is the tract on the
west Bide of the creek, contained within the
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nortb and south lines of the tract of thirtyeight acres, if extended west to the section
There is no dispute about this tract.
line.
The tract described as "also twenty poles
south from the creek on the east line of said
half; thence west to said creek; thence up
said creek to the beginning," is understood
to describe the mill yard, having the shape
of a rectangular triangle, the south line being the perpendicular, the west line the base,
About this
and the creek the hypothenuse.
tract there is no dispute.
The administrator demurred to the biU,

which was afterwards withdrawn, and his
answer filed, not admitting the mistake alleged, to which there was a replication. At a
subsequent term, he also filed a plea of the
Smith also
statute of frauds and perjuries.
answei'ed, denying any knowledge when he
purchased, of any sale of the tract south-east
of Shoal creek, in section twenty-three. On
the hearing, the bill was dismissed as to him.
Much testimony was introduced on behalf
of complainants, for the purpose of showing
by the declarations of the intestate, that an
undivided half of other tracts besides these,
namely, the tracts known as the "old field"
tract, sold to Smith, and the "Gillespie" tract,
were bargained for' and sold. but. for some
cause not fully explained, omitted from the
title bond.
The lasting and valuable improvements
were made by complainants on other tracts,
about which there is no dispute.
The bill Is. in effect, a bill to reform by
parol, this title bond by Incorporating into it
vhe part lying south-east of the creek, called
the "old field" ti-act, and the "Gillespie"
tract, and when reformed, to decree a specific
performance.
The contract must be reformed before such a decree can pass.
This presents a question which has been
much discussed in the courts of this country and of England, and on which there is
great contrariety of opinion.
The question is, in a bill to reform a written instrument, in the absence of any allegation or proof of fraud, and on the ground of
accident and mistake alone, is parol evidence admissible to prove an agreement to
do something further than is contained in
the writing, the statutes of frauds and perjuries being relied on in the defense, and
which that statute requires to be proved by
writing?
Whilst In England, the weight of adjudications seems to be opposed to the admission
of parol evidence, in this country, it appears
to be the other way.
One of the leading
cases In England, is that of Woollam T.
Hearn, 7 Yes. 211. It is prominent among the
Leading Cases of White & Tudor (pt 1,
vol. 2), with copious notes by Hare & Wallace, 510.

In this case the bill filed by Wm. Woollam
against Hearn, stated that the rent of seventy-three pounds ten shillings was Inserted In
the written lease by mistake, or with some
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unfair view; the real agreement being that
the plaintiff was to have the lease upon the
same rent as the defendant paid to Ids lessor,
and that he did not pay more than sixty
pounds.
The prayer was for a specific performance, and that the defendant may be
decreed to execute a lease according to the
agreement,
at the rent of sixty pounds, or
such other rent as the defendant paid his
lessor.
The defendant, in his answer, denied
pounds ten shillings was
that seventy-three
inserted by mistake, or witli any unfair view ;
or that the agreement was that the plaintiff
shcruld pay the same rent as the defendant
paid, which he admitted was sixty-three
pounds.
The bill was proved by depositions.
Sir Wm. Grant, M. R., said: "By the rule
of law. Independent of the statute (of frauds
and perjuries), parol evidence cannot be received to contradict a written agreement.
To
admit it, for the purpose of proving that tlje
written instrument does not contain the real
agreement,
would be the same as receiving
it for every purpose.
It was for the purpose
of shutting out that inquiry, that the rule of
law was adopted.
When equity is called upon to exercise its peculiar jurisdiction by decreeing a specific performance, the party to
be charged is let in to show, that, under the
circumstances, the plaintiff is not entitled to
have the agreement specifically performed;
and there are many cases in which parol
evidence of such circumstances has been admitted, as in Buxton v. Lister, 3 Atk. 383.
There on the face of the instrument, a specific sum was to be given for the timbers,
but it was shown, by parol, that the defendants were induced to give that, upon the
representation that it was valued by two
timber merchants which was not true. If
this had been a bill brought by this defendant
for a specific performance, I should have
been bound by the decisions to admit the
parol evidence, and to refuse a specific performance. But this evidence is offered, not
for the purpose of resisting, but of obtaining
a decree, first to falsify the written agreement, and then to substitute in its place a
parol agreement to be executed by the court
There is no case in which the court has gone
The evidence offered
the length now desired.
is to vary an agreement in a material part,
and having varied it, to procure it to be executed in another form. There is nothing to
show that ought to be done; and my opinion being that it ought not, I must dismiss
the bill."
In the case of Rogers v. Earl, 1 Dickson,
294, which was a bill to rectify a mistake of
the solicitor in drawing a marriage settlement; in Thomas v. Davis, Id. 301, to rectify
a mistake in a conveyance by the omission of
one of the parcels of land intended to be conveyed; in Sims v. Urry, 1 Ch. Cas. 225, to
prove a mistake In the penal sum of a bond,
by writing it forty Instead of four hundred
pounds,—verbal evidence was admitted.
In Hardwood v. Wallace, cited In Targus v.

'
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It does not appear that tb» statute of frauds
and perjuries was pleaded in any of these
cases, though referred to in the argument,
and in the opinion of the court.
In Woollam v. Heam, and in many of the
cases referred to in Hare & Williams' notes
to that case, a distinction is made between
seeking and resisting specific performance,
as to the admission of evidence.
It is said,
though a defendant resisting a specific performance, may go into parol evidence to show
that by fraud the written agreement does
not express the real terms, a plaintiff cannot do so for the purpose of reforming the
agreement and obtaining a specific performance of it as reformed.
This doctrine is critically examined In Gillespie V. Moon, 2 Johns. Ch. 585, before cited. In that case the bill was filed to rectify
a mistake In the conveyance
which> by an
error in the description of the land, conveyed the whole lot, or two hundred and fif^
acres, instead of two hundred acres, parcel of
the same.
The mistake Is positively denied in the answer, and the point was, is parol proof of
this mistake admissible, in opposition to the
plain language of the deed, and especially in
opposition to the defendant's answer?
It will be seen the statute of frauds and
perjuries was not set up in the case.
Aiter entering minutely into the parol
proof of the fact of the mistake. Chancellor
Kent says: "The rule in courts of law
that the written instrument does. In contemplation of law, contain the true agreement of the parties, and that the writing furnishes better evidence of the sense of the
parties, than any that can be supplied by\
parol. But equity has a broader jurisdic-\
tlon, and wiU open the written contract to
let in an equity arising from facts perfectly
distinct from the sense and construction of
the instrument itself.
have looked
into
most. If not all the cases on this branch of
equity jurisdiction, and
appears to me to
be established on great and essential grounds
of justice, that relief can be had against any
deed or contract in writing, founded in mistake or fraud. The mistake may be shown
by parol proof, and the relief granted to the
Injured party, whether he sets up the mistake affirmatively by bill, or as a defensa"
After reviewing many of the decisions on
this question, the chancellor decides that
parol proof was admissible, and that
established the mistake as charged in the bill.
It will be observed, the contract in this
case was an executed
contract, a deed of
conveyance
having been made; there was
no prayer for a specific performance of
contract, but to correct a mistake in the
deed. The
chancellor remarks: "Whether
such proof be admissible on the part of
plaintiff, who seeks a specific performance
of an agreement in writing, and at the same
time seeks to vary
by parol proof, has
been made a question. Lord Hardwicke, lo
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Alderson said: "I cannot help feeling that
in the case of an executory agreement, first
to reform and then to decree an execution
of it, would be, virtually, to repeal the statute of frauds."
In cases within the statute of frauds,
verbal evidence was held Inadmissible, as in
Dwight v. Pomeroy, 17 Mass. 303, where the
plaintiff, being creditor of an insolvent debtor who had executed a deed of assignment
in trust, for the benefit of his creditors, filed
his biU against the trustees to reform an alleged mistake in the trusts expressed in the
deed. And in Elder v. Elder, 10 Me. 80,
where the written agreement was for the conveyance of a lot of land in Windham, formerly owned by J. E., and the plaintiff proposed to prove by parol that it was intended
to include the adjoining land in Westbrook,
under the same ownership, but that this was
omitted by mistake. In Osbom v. Phelps,
for the sale of
19 Conn. 63, an agreement
land was drawn in two separate instruments,
one to be signed by the vendor, and the
other by the purchaser, and neither of the
instruments contained any reference to the
other, but each was signed by the wrong
party by mistake. This the plaintiff sought
to prove by parol evidence, but the court
held it inadmissible.
In other American cases, such evidence has
been held admissible. In Gillespie v. Moon,
2 Johns. Ch. 585, which was a bUl for relief
of a tract of land,
and for the reconveyance
which had been included by mistake or
fraud In a deed of conveyance, verbal evidence of the mistake, on a review of all the
cases, was admitted, and a reconveyance decreed. In Tilton v. Tilton, 9 N. H. 385, where
tenants in common agreed to make partition
pursiiant to a verbal award, and executed
deeds accordingly; but, in the deed to the
plaintiff, a parcel assigned to him was omitted by mistake; in a bill for relief, verbal
evidence
was held admissible, and relief
thereupon decreed.
So In Langdon v. Keith,
9 Vem. 299, where upon the transfer of a
part of several promissory notes, secured by
mortgage, an assignment of the mortgagee's
entire interest in the mortgage was made, by
mistake, instead of a part, relief was decreed
upon verbal proof.
In De Riemer v. Cantillon, 4 Johns. Oh. 85, where a portion of the
land purchased at sheriff's sale was by mistake omitted in his deed to the purchaser,
upon parol evidence of the fact the judgment
debtors were decreed to convey to the purchaser the omitted parcel.
Several
other
cases are referred to in this note.
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Puget, 2 Ves. Sr. 195, where it was proposed
to prove a mistake in drawing a settlement;
and in Attorney General v. Sitwell, 1 Young
& C. 559, etc., where it was proposed to
show, by parol, that in a contract with the
crown for the sale of a certain manor, with
the advowson was omitthe appurtenances,
ted by mistake, — such evidence was rejected,
or deemed inadmissible. In this case Baron
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Jacques v. Statham, 3 Atk. 388, seemed to
think it might be done, but such proof was
rejected in Woollam v. Hearn, 7 Ves. 211
(which we have cited at length); and in Higginson v. Clowes, 15, Ves. 516; and when Lord
said, in Clinan v. Cooke,
1
Redesdale
Schoales & L. 39, that he could find no decision in wliich a plaintiff had been permitted
to show an omission in a written agreement,
by mistake or fraud, he must be understood
to refer to the cases of bUls for a specific per^
which was the
formance of an agreement,
•case then before him."
This case would seem to decide nothing
more than this: that In a bill to correct a mistake In an executed contract, parol proof of
the mistake is admissible, and that such
proof is as available for one party, or for one
purpose, as for another,— as available for the
plaintiff in setting -up a claim, as for tKe
defendant in resisting it. It is nowhere said,
that a bill to reform an executory contract,
and then decree a specific performance when
reformed, against a denial, in Ihe answer, of
any mistake, and the plea of the statute of
frauds and perjuries, can be sustained byparol evidence.
This decision,

so far as It goes, has been
followed by the courts of many other states.
The cases are referred to by Hare & Wallace,
on pages 539, 540, but in none of them was
the denial in the answer accompanied by a
plea of-i:he statute of frauds and perjuries.
Nor do these cases go farther than to assert
principle, that independent of
the general
this statute, where It is not set up as a defense, parol evidence will be received to correct an alleged mistake in a written executed
contract, when asserted by a plaintiff, and
is as available for him, as for defendant.
;.'
The cases go to the extent of declaring,
' that parol evidence
shall be admissible to
% correct a writing as well for a plaintiff as
against him, thus establishing mutuality and
equality in the operation of the doctrine.
In 1 Story, Eq. Jur. § 161, In commenting
on the" distinction set up, the learned author
says, in a note, that It is of a very artificial
character, and difficult to be reconciled with
the general principles of courts of equity.
He says: "The ground is very clear, that a
court of equity ought not to enforce a contract, when there Is a mistake, against the
insisting upon and establishing
defendant
the mistake; for it would be Inequitable and
And If the mistake is vital
unconscientious.
to the contract, there is a like clear ground,
why equity should Interfere at the instance
of the party as plaintiff, and cancel it; and if
the mistake is partial only, why, at his Instance, it should reform It. In these cases,
the remedial practice is equal; and the parol
evidence to establish it. Is equally open to
both parties to use as proof. Why should
not the party aggrieved by a mistake in an
agreement, have relief in all cases when he
is plaintiff, as well as when he is defendant?
If the doctrine be founded upon the impro-
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priety of admitting parol evidence to contradict a written agreement, that rule is not
more broken In upon by the admission of It
for the plaintiff than it Is by the admission
of it for the defendant.
If the doctrine had
been confined to cases arising under the statute of frauds, it would, if not more Intelligible, at least have been less inconvenient in
practice."
In a subsequent case,— Keisselbrack v. Livingston, 4 Johns. Ch. 145,— which was a bill
for the specific performance of an agreement
In writing to execute a lease for lives "containing the usual clauses, restrictions and
reservations contained in the leases given by
defendant," the bill stated that a lease was
offered, containing a provision that upon every sale of the demised premises, one-fifth of
the purchase or consideration money should
be taken by the defendant to his own use,
which complainant refused to receive, alleging, that at the time of the execution of the
writing, It was agreed no such quarter or
fifth sales should be demanded or paid.
The defendant did not. In direct and clear
terms, deny any such agreement, but denied
■.any other or different contract than the one
set forth made in writing, and as to the validity of the supposed verbal agreement, he
pleaded the statute of frauds.
The point in the case was, whether this
verbal agreement could be established by paroL The learned chancellor says, It did not
appear to him, that the statute of frauds
had any bearing on the case. "The agreement for the three life lease Is in writing, and
it has been partly performed, by possession
taken and transferred, and rent paid. The
right of the plaintiff rests upon the contract
In writing, and the only inquiry is, whether
there Is not a mistake in the generality of
the expression, that the lease was to contain
the "usual clause,' etc., and whether the parties did not Intend an exception in respect
to the quarter sales.
There Is no doubt of
their declared Intention to make such an exception at the time the agreement was drawn;
and
am inclined to think that the writing
Is, and ought to be, susceptible of amendment and correction In that particular."
The proof was admitted, and the mistake
partly upon the ground, that the
corrected,
writing Itself let In parol proof, to show
which were "the usual clauses," etc., and such
proof being let In by the contract itself. It
might, on the principle of the agreement itself, be applied to correct any mistake manifestly shown to exist, in the general and unqualified terms of that part of the written
agreement which depended for Its explanation upon external proof.
This court has held, as a general proposition, that the terms of a written agreement
cannot be changed by parol. Baker v. Whiteside, Breese, 132; Penny t. Graves, 12 111.
And so It is held by all courts.
298.
At the
same time, we have said, that whatever covenants an absolute deed may contain, parol
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evidence may be admitted to show that It
was intended as a mortgage, or mere security
for the' payment of the debt, and the grantor can have relief in equity, and this, where
Purviance v. Holt,
mistalse la not alleged.
3 Gilman, 405; Ferguson v. Sutphen, Id. 547.
And it is also held, In Harlow v. Boswell, 15

111. 57, where parties commit their contracts
to writing, this forms the only evidence of
Its terms.
In Scott V. Bennet, ? Gilman, 254, this
court said, it Is a familiar principle that you
may give evidence to explain, but not to vary,
add to, or alter a written contract.
Courts
cannot make a new contract for the parties.
But If there is doubt and uncertainty, not
about what the substance of the contract is,
but as to Its particular application, It may
be explained, and properly directed.
As a general principle, where a contract Is
reduced to writing, the writing affords the
only evidence of the terms and conditions of
the contract; aU antecedent and contemporaneous verbal agreements are merged in the
written contract
There is an apparent contradiction In these
several opinions, but we think a few familiar
considerations will serve to reconcile them, or
show that it is not real.
The subjects peculiarly proper for the jurisdiction of courts of
are well understood
to be, fraud,
equity,
trusts,
mistake, and these courts
and
accident
I
I are vested with the power to afford relief In
all cases, wherein, by reason of the universality and rigor of the rules of the common law,
a remedy
cannot otherwise be had.
The
power to correct a mistake In a writing. Is as
much within the scope of this jurisdiction as
any other mistake.
The whole realm of
mistake is laid open to the court, and Its powers are limitless to correct, on a proper case
made.
That it should be dormant, when invoked to correct a mistake in a written conIt is no antract, would be strange indeed.
swer to say, that within the rigid rule of law,
the power may be exercised, but not outside
of It, as that would destroy the rule.
In our
judgment. It has no such effect.
The jurisdiction of a court of chancery to correct
mistakes, is no less important to the due administration of justice, and the safety of the
dtlzen, than the rule of the common law, that
parol evidence cannot be received to add to,
or vary a written contract, and In a court of
equity, it must be determined, on the circumstances of each case, which shall prevail, the
exercise of an unquestioned
power of the
court, or the rule of the common law.
The doctrine is undisputed and Incontestable, that a deed, absolute on Its face, may be
shown, by parol, to have been Intended by
the parties to It, as conditional, merely, and a
court of equity, on proper proof, will so hold.
This contract is explained by parol evidence,
and If it Is made to speak a language Its
words do not Import, who will deny that it
is within the competency of that court to ascertain the real contract of the parties, and
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then enforce It, according to the Intention of
the parties? If a court of equity has not the
power to correct mistakes In a deed, or other
writing, on convincing proof of the existence
of the alleged mistake, great injustice would
be perpetrated
with impunity. A man sells
a vacant lot adjoining the lot on which he
has a costly residence, but by the mistake of
the scrivener, the deed describes the lot of
his residence.
An ejectment Is brought— the
purchaser claiming under his deed— and If
no power exists In a court of equity to correct the mistake, he must surrender that
which he never sold, and the purchaser recover a property he never bought
A court
of chancery should not hesitate to receive parol evidence of this mistake, and on suflacient
proof, correct it, else the most flagrant Injustice would be perpetrated, and an undoubted
power of that court be rendered ineffectual
and worthless. There can be no danger in
exercising this power, since the court has
before it all the facts, and If they are not convincing, the stern rule of law will prevail.
The court has, in many cases, acknowledged and exercised this power, and we do
not know that it has been questioned by the
bar here or elsewhere.
The doctrine is fully recognized In the case '
of Broadwell v. Broadwell, 1 Gilman, 599,
that a court of chancery will always correct
any mistakes of fact which have occurred in
drawing up a paper, when a proper case is
presented and clearly proved, and then carry /
into effect the instrument when thus corrected.
And herein is found the safeguard for
those so litigating, a proper case must be
presented and clearly proved. If it be clearly proved, who shall say that a court of equity transcends Its powers, or violates the
rule of law, in declaring the contract to be
as the parties have made it? We cannot
think the statute of frauds and perjuries has
any application to such cases.
Here the bill is filed to reform this contract,
by Inserting in It several tracts of land, alleged to have been omitted from It by mistake, and parol evidence is relied on for such
purpose; and when reformed, then the prayer
is, to decree a specific performance of the contract This proof makes the contract different from what its words Import, and adds
to It, and varies It very materially. It, In
fact, makes a new and different contract;
yet if the mistake is clearly established,
which should give way, that rigid rule of the
common law, or that power residing In a
court of equity, to correct mistakes?
The
strongest and most convincing evidence will
be required, before the common law rule is
postponed, and the power of the court exerNow, what Is the testimony in this
cised.
case?

It consists. In great part, of loose conversations held by one Gillespie and others, with
the intestate, In which he said, there was a
mistake In the bond; that the tract lying
south-east of Shoal creek, being part of thi^
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half of the north-west [quarter] of
twenty-three was not in the bond,
or not in right, and the Bilyeus had found it
out This witness states nothing in positlye
terms, but "thinks" the facts were so and so,"
He "thinks" all the
as he details them.
lands claimed by complainants were Included
in the bond, except the Gillespie tract, and
thinks that intestate told him some of the
numbers were wrong, and some of the land
was not named in the bond. He spoke of the
west half of the north-west [quarter of section] twenty-three lying south-east of Shoal
creek, as not included in the bond, and that he
would not rectify the mistake because they
could not agree upon a division of the lands
according to his understanding of the conThis witness says that he can neither
tract.
read nor write, and details only such parts
of the conversation, as he "thInJis" was had
with the intestate. He does not say in positive terms, that the intestate admitted to
him he had sold this tract to complainants,
or that it was left out of the bond by misNo testimony could be more unsatistake.
factory than his, taking the whole of it toFenton says he "thinks" Hunter
gether.
told him he drew the bond himself and that
there was a mistake in it, but does not recolHe says It was
lect what the mistake was.
his understanding a bond was given by Hunter to complainants, and notes given for the
payment of the money — does not say he ever
saw the bond or notes —says the complainants
never took possession of the Gillespie tract—
on the tract south-east of the creek; they cut
some timber off, put a blacksmith shop upon,
and pastured the field on it while they and
Hunter were In partnership; there was some
money paid on the general contract, but don't
know how much.
Paine states that Hunter told him complainants were to have half of this tract,
when he. Hunter, sold or left, according to
the contract as made with complainants, in
He
the sale of the mill, which was In 1850.
had this conversation in the winter after the
sale of the mlU property; that complainants
have cut and hauled saw logs, and Hunter
and complainants buUt a blacksmith shop on
complainants rethis land;
and "thinks"
paired the fences some, but is not certain,
and they used It as a pasture in connection
with Hunter.
Hunter also said he had sold
the' GUlespIe tract to them, and that David
Hunter was to make a deed to It. Don't
know that complainants ever exercised any
acts of ownership over this tract.
Hunter
said there was a mistake in the bond, and if
his health would permit, he was coming to
town to get it fixed; "thinks" the mistake applied to the tract south-east of Shoal creek,
on which there was an old field.
Does not
know of complainants exercising any acts of
ownership over this "old field tract," since
they and Hunter dissolved partnefship; don't
know the numbers of the land.
The testimony of Clouse, and of lb G. Bilwest
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from thai
of other witnesses.
Smith says, Hunter told him, that all the
lands the complainants were to get, were included in the bonds; that half ot the timber
on the tract lying on the south-east side of
Shoal creek, on which there was an old field,
was included in the contract with complainants, and that they had got their share off,
and that he had not sold the land to them.
Wesley Bilyeu had stated to witness that he
had an Interest In this tract, and Hunter then
told him as above stated.
Hunter had possession of this tract when witness bought It,
and had com standing In the field on It
George Smith stated that Hunter told him
that complainants had no right to the tract
lying south-east of Shoal creek, but as soon
as he could buy a piece from John Clouse, he
would make it right, but they were to have
It when he sold or left; understood this same
tract was included in the original contract
This is the substance of the evidence to
prove the mistake In the bond, and part performance, which, it Is very clear, Is wholly
insufficient for either purpose.
It would be
relaxing too much those salutary rules of evidence, which require a contract to be clearly
proved, before a specific performance of- it
wUl be decreed.
It Is discretionary with the
court, in all such cases, to decree or not a
specific performance of a contract, and that
discretion will not be exercised except in a
verv clear case.
This contract was made in March, 1850,
and the intestate remained In the state until
1851, during a part of which time he was in
partnership with complainants, in using the
mill property. They paid their notes as they
became due, and not a word of complaint is
heard of any mistake. They were impleaded, by the administrator of the Intestate, in
a petition in chancery, for the purixise of obtaining an order of court, authorizing him to
make a deed to them In performance of the
covenant; in which suit, it was fully competent for the complainants to have litigated
all these matters, but which they neglected
Though these proceedings are not
to do.
pleaded, or set up In bar by the defendants,
they might have been, successfully, and the
case thus disposed of, rendering unnecessary
the examination we have been compelled to
give it on the issues made.
We are satisfied nothing has been shown to
establish a mistake, its nature, or extent, so
clearly, as to leave no doubt on the mind of
the actual existence of the alleged mistake.
The decree, as to the old field tract, being a
part of the west half of the north-west quarter of section twenty-three, lying north-east
of Shoal creek, and as to the Gillespie tract,
Is reversed, and the decree so modified as to
exempt those tracts from Its operation.
The
Injunction will be dissolved, and the administrator, the appellant here, will be allowed to
proceed with his action at law.
Decree modified.
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to be the same line previously pointed out by
him to the plaintiff, and that it would strike
(102 Mass. 24.)
the highway within one rod of said bridge;
whereas in fact the land of said McDaniels
Siipreme Judicial Court of Massachusetts.
Sept. Term, 1869.
did not extend so far as to the southeast corner of the defendant's land as pointed out
Bill in equity for the reformation of a conby him, and the south line, running at right
veyance of lands, and for further relief. The
angles therefrom to the highway, did not
case was reserved by the chief justice "for
strike the same within one rod of said bridge;
the consideration and decision of the full
and the deed so written and accepted did not
court upon the question whether, upon the
include a considerable part of the land so
allegations of the bill, the plaintiff is entitled
to be sold, and inoffered and represented
to relief in equity, and whether the plaintifC
by the plaintiff to
understood
tended
and
has not a full, adequate, and complete remhave been purchased by him; the part so
edy at law; the defendant also relying in
excluded consisting of about 17 acres of
his answer upon the statute of frauds."
land, comprising the greater part of the
W. H. Swift and S. W. Bowerman, for meq,dow land In the tract as pointed out by
plaintiff.
M. Wilcox and W. T. Filley, for the defendant.
defendant.
The plaintiff, by his bill, does not seek to
rescind the contract and conveyance, and
WPit/LS, J. The plaintiff purchased cerdoes not offer to reconvey or release to the
tain lots of land of the defendant, received a
defendant the land conveyed, nor pray that
deed, and paid the whole amount of the purhe may be allowed to do so, and recover back
chase money.
This suit is brought for relief the purchase money paid and bonds delivered
or redress in several particulars, dissimilar
In payment
The relief prayed for is that
In character, but all connected with the al- the defendant may be required to convey to
leged oral contract of purchase.
He com- the plaintiff the portion of the tract which
plains: First That a proviso was Inserted
was so by fraud or mistake omitted from the
conveyance already made to release the plainIn his deed, imposing upon him the burden of
supporting the whole fence upon the south
tiff from the proviso In his deed in regard to
line of the land conveyed;
the fence, and to pay to the plaintiff the
and that he was
induced to assent to Its Insertion upon the
aforesaid amount of premium and interest
consideration, and false representation of the
upon said bonds. .
defendant, that the whole fence upon the east
The argument of the plaintiff is addressed
mainly to the question of the equity jurisdicside of said land was to be maintained by
tion of this court in cases of fraud or mistake
the adjoining proprietor, PatricK McDaniels,
by virtue of a written obligation to that eflike that alleged in the present suit There
fect, and that the plaintiff would be relieved
can be no doubt upon that point There is
from all liability to maintain any fence upon no ground upon which jurisdiction In equity
is so readily entertained and freely exercised,
that side; as well as by certain other false
representations of the defendant in relation
It Is given to this court without restriction.
thereto.
If the parties have not a plain, adequate,
Second. That he delivered to the
defendant, in part payment of said purchase
and complete remedy at law. Gen. St c. 113,
money, three bonds of the United States of
Having jurisdiction, the question is as
§ 2.
51,000 each, upon the agreement of the deto the appropriate remedy. Jurisdiction in
equity is often maintained, even when there
fendant that he would allow the full market
value of the same, including premium and acIs a remedy at law, for the sake of the greater facility it affords for adapting the proper
crued interest at the time of the transfer
thereof; and that the defendant refuses to relief to the peculiar necessities of each case.
If the party suing is entitled to no relief othallow and pay him the value of such premium and interest, amounting together to er than that wbich may be had in an action
at la^, he is remitted to his remedy in that
the sum of $315; that sum being in excess
of the whole purchase money due to the de- form. Even In a proper case for an appeal
fendant Third. That during the negotiations
to equity the remedy must be sought in reffor the sale and purchase of said lands the erence to certain recognized rules and princidefendant pointed out the southeast corner
ples of chancery jurisprudence, and is often
of the premises proposed for sale, and reprerestricted by provisions of positive law. It
sented that the land of the adjoining propriIs not administered arbitrarily.
It must flow
etor, McDaniels, extended to that point, and
out of and accord with the agreements and
that the southerly line of the land sold would
obligations of the parties, and be adapted to
extend from the same corner to a point on
the condition of facts to which it Is to be
the highway near a bridge; that the deed
applied.
was accordingly written and accepted, deIn the present case, the principal ground of
scribing the land as bounded on the south by
action Is the fraud or mistake by which an
a line running from the southwest corner of
Important part of the subject-matter of the
land of said McDaniels, at right angles to
alleged contract of sale and purchase was
the westerly line of said McDaniels, to the
omitted from the deed of conveyance.
If ths
highway, the defendant representing said line
allegations of the bill should be sustained by
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the proofs, they would show a clear right to
have a rescission of the contract; and, upon
reconveyance of the land covered by the deed,
to have restoration of the bonds and money
But this rethat were delivered in payment
lief the plaintitP does not seek; and his bill
contains no offer to reconvey, without which
The prayer of
he cannot have such relief.
the bill, and its sole purpose in this particular, is that the defendant may be compelled
to convey to the plaintiff the 17 acres of land
which he alleges were included in the oral
contract of sale, or represented by the defendant to be so included, but omitted from the
deed.
the case stood merely upon the oral contract of sale, with a conveyance of part and
a neglect or refusal to convey another part of
the land which was the subject of the alleged conti-act, we do not think it would be
contended that the plaintiff could compel a
conveyance of the other land, against a party
denying the contract and setting up the statute of frauds.
Courts are bound to regard
The
that statute in equity as well as at law.
only remedy in equity, in such case, would
be by a rescission of the entire contract, In
which the aid of the court could be obtained.
If necessary, upon proper grounds.
There has been no part performance here,
such as, according to the general practice in
courts of equity, would be held to take the
case out of the statute of frauds.

If

1.

Payment of the whole consideration is

2.

Possession by the purchaser, under such

not sufficient for that purpose. Hughes v. Morris, 2 De Gex, M. & G. 356; Thompson v.
Gould, 20 Pick. 134, 138; Browne, St Frauds,
! 461; Fry, Spec. Perf. § 403; Dale v. Hamilton, 5 Hare, 369; Clinan v. Cooke, 1 Schoales
& li. 22, 41; Allen's Estate, 1 Watts & S.
383; Purcell v. Minei;, 4 Wall. 513.
a deed as was given to the plaintiff, is possession according to the title thereby conveyed; and is not such a possession as to
afford ground for enforcing an alleged oral
agreement to convey other land, claimed to
have been embraced in the same oral agreement with that conveyed.
Moale v. Buchanan, 11 Gill & J. 314.
The plaintiff does not
appear to have been let Into actual possession of the 17 acres, nor to have been induced to do any acts thereon, as owner, under his supposed rights as purchaser.
3. The conveyance
of a portion of the land
Is neither a part performance, nor is It a
recognition of the alleged oral contract, so far
as it relates to the remaining land not included in the deed.
On the contrary, it Is In

distinct disregard and Implied disavowal of
such a contract The deed was given and accepted In execution of the entire contract of
sale. Its terms are In literal conformity with
the agreement as made.
The plaintiff concedes that the southern boundary was stipulated to be described as It Is written in the
deed, to wit, running from the southwesterly
corner of land of McDaniels, and at right

255

angles with his westerly line, to the highway.
But the plaintiff claims that he In fact purchased the whole of a certain tract of land
which included the 17 acres now in dispute;
that the description of the boundaries, as
agreed upon and inserted in the deed, was so
agreed on and inserted upon the representation of the defendant and the belief of the
plaintiff that it did Include said 17 acres;
and that the failure of the deed to embrace
and convey that part of the land, was occasioned either by the mutual mistake of the
parties as to the position of the southwest
corner of land of McDaniels, or else by the
misrepresentation, deceit, and fraud of the
In either aldefendant In relation thereto.
ternative, the plaintiff contends that he Is
entitled to a reformation of the deed, to
make It conform to the sale actually contracted by the parties.
Such a reformation not only requires a description of the subject-matter of the sale,
different from the express terms of the oral
contract, but would enlarge the effect and
operation of the deed as a conveyance.
It
Involves the transfer of the legal title to land
not covered by the deed already given. It
requires a new deed to be executed and delivered by the defendant to the plaintiff.
Whether that deed shall embrace the entire
subject of the alleged contract of purchase,
with a corrected description to make it conform to facts and abuttals as they were represented to be, or merely convey the 17 acres
omitted from the deed already given, the order for its execution will enforce the specific
performance of a contract for the sale of
lands, for which there exists no memorandum, note, or other evidence In writing signed by the party to be charged therewith.
As to the 17 acres In dispute, the obligation
to convey them rests solely In the oral contract.
The defendant denies any contract
which Includes them. The plaintiff seeks to
establish such a contract by parol evidence,
and enforce it The deed itself furnishes no
means of making the correction sought for,
and no evidence of the contract relied on for
this purpose; nor Is it in any sense an acknowledgment of the substance of the alleged oral agreement
The power to rectify deeds and other written instruments undoubtedly exists in this
court, under the clauses of the statute giving
equity jurisdiction In cases of fraud, accident, and mistake, or the clause giving It generally where there Is no adequate remedy at
law. It has been exercised in several cases.
Canedy v. Marcy, 13 Gray, 373; Metcalf v.
Putman, 9 Allen, 97. But the power will be
exercised In subordination to other fixed principles of law, and especially to statute provisions. If the rules, restricting the administration- of judicial remedies, which are prescribed by the statute of frauds, were to be
disregarded In this branch of equity procedure, it would open the door to all the
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forms of fraud which that statute was In-

tended to prevent The statute is not a mere
rule of evidence, but a limitation of Judicial
It requires
authority to afford a remedy.
that contracts for the sale of lands. In order
must
to be enforced by judicial proceedings,
This probe substantiated by some writing.
vision of law cannot be dispensed with merely for the reason that the want of such
writing was occasioned by accident, mistake,
unless some
or fraudulent representations,
other ingredient enters into the case to give
rise to equities stronger than those which
stand upon the oral contract alone, which

estop the other party from setting up the
statute.
It makes no difference whether the want
of a writing was accidental or Intentional, by
way of refusal or by reason of mutual mistake; nor that there were false representations, and a pretence of conveying the land,
but a fraudulent evasion, by means whereof
in fact, and no
there was no Conveyance
proper written evidence of the agreement to
convey.
From the oral agreement there can
be derived no legal right, either to have per-

formance of its stipulations or written eviSo long, therefore, as the
dence of its terms.
effect of the fraud or mistake extends no further than to prevent the execution, or withhold from the other party written evidence
of the agreement, it does not fmrnish suflScient ground for the court to disregard the
statute of frauds, and enter into the investigation of the oral agreement for the purpose of aiforcing it. And we do not see that
the present case stands otherwise in this respect than it would if there had been no conAs alveyance of any part of the land.
ready shown, that conveyance was not in execution or recognition of the contract which
the plaintiff seeks, by this bill, to enforce;
and does not furnish any reason for taking
the case out of the statute, on the ground of
part performance. Indeed, the rule seems to
be tliat no part performance by the party
sought to be charged will take an agreement
out of the statute of frauds, except in those
cases where the statute itself provides for
It is part performance by the
such effect.
party seeking to enforce, and not by the other party, to which courts of equity look, in
giving relief from the statute.
Caton v.
Caton, 1 Gh. App. 137, L. R. 2 H. L. 127;
Mundy v. JoUiffe, 5 Mylne & O. 167; Buckmaster V. Harrop, 7 Ves. 369; Browne, St.
Frauds, § 453.
When the proposed reformation of an Instrument involves the specific enforcement of
an oral agreement
within the statute of
frauds, or when the term sought to be added
would so modify the instrument as to make
It operate to convey an interest or secure a
right which can only be conveyed or secured
through an instrument in writing, and for
which no writing has ever existed, the statute of frauds is a sufficient answer to such a
proceeding, unless the plea of the statute can
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be met by some

ground of estoppel to deprive the party of the right to set up that
defence.
Jordan v. Sawkins, 1 "Ves. Jr. 402;
Osbom V. Phelps, 19 Conn. 63; Clinan v.
Cooke, 1 Schoales & L. 22.
The fact that the omission or defect In the
writing, by reason of which It failed to convey the land or express the obligation which
it is sought to make it convey or express,
was occasioned by mistake, or by deceit and
fraud, will not alone constitute such an estoppeL
There must concur, also, some
change In the condition or position of the
party seeking relief, by reason of being Induced to enter upon the execution
of the
agreement, or to do acts upon the faith of
It as If It were executed, with the knowledge
and acquiescence of the other party, either
express or Implied, for which he would be
left without redress If the agreement were
to be defeated.
Upon a somewhat extended examination
of the decisions Id regard to the effect of the
statute of frauds upon the right to have equitable relief where the writing Is defective,
although many of them, where relief has
been granted, hardly come within this definition in the apparent character of the particular facts upon which they were decided,
yet we are satisfied that this principle of discrimination is the only one which can give
consistency to the great mass of authorities
upon this subject
The case of Smith v. XJnderdundc, 1 Sandf.
Oh. 579, Is nearly like the present in its facts;
and the opinion of the assistant vice-chanceUor would seem to sustain the right of the
plaintiff here. There was no fraud in the
preparation of the deed. The judgment was
based mainly upon the ground of part performance.
It was held to be sufficient to
take the case out of the statute that the
plaintiff had been let into possession as purchaser; and the opinion indicates that possession under and In accordance with a deed
of part would be a sufficient possession of
the whole for the purpose of requiring a deed
of the remainder. But the decision rests upon the fact of possession by the plaintiff of
the entire premises, including the part for
which the biU was brought. The case arose
upon demurrer to the bill, which of course
admitted the contract, and the alleged possession of the whole tract. The question of
the statute of frauds did not arise therefore.
That the purchaser has been let into possession in pursuance of a parol agreement
has been very generally recognized as sufficient to take It out of the statute. The reasoning by which this result was reached Is
far from satisfactory; and even where the
rule prevails there are frequent intimations
that it is regarded as trenching too closely
upon the spirit as well as the letter of the
If it were now open to settle the
statute.
rule anew, we cannot doubt that it would
be limited to possession
accompanied with
or followed by such change of position of the
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purchaser as would subject him to loss for
which he could not otherwise have adequate
or other redress; and that
compensation
mere change of possession would not be held
to take a case out of the statute. However
it may be elsewhere, we are disposed to hold
the rule to be so in Massachusetts.
Previously to the Statutes of 1855, e. 194,
and 1856, c. 38 (Gen. St c. 113, § 2), the
power of the court to direct specific performance was confined to written contracts.
Rev. St c. 74, § 8. That power was held to
be

strictly limited to contracts in which the

was exwhole obligation to be enforced
Dwight v. Pomeroy,
pressed in the writing.
17 Mass. 303; Brooks v. Wheelock, 11 Pick.
439; Leach v. Leach, 18 Pick. 68; Buck v.
Dowley, 16 Gray, 555; Park v. Johnson, 4
Allen,

259.

The

provision

conferring

that

power specifically in case of written contracts is still retained in the Gen. St. c. 113,
the subsequent clauses, conferring
§ 2.
jurisdiction generally, are to be construed,
as we think they are, to extend the power
of the court so as to give relief by way of
performance, either of contracts
specific

If

wholly unwritten,

or of stipulations

proved

by parol and incorporated into a contract by

judicial rectification of a written instrument,
as in Metcalf v. Putman, 9 Allen, 97, still
that power ought to be exercised with constant reference and in subordination to the
condition that "the party asking relief has
not a plain, adequate, and complete remedy
at common law," which accompanied each
of the equity power of the
enlargement
court, and which prefaces and closes the
enumeration of those powers in the General
Statutes.
The force of this consideration is
not lessened when applied to agreements
within the statute of frauds.
Mere possession of land does not expose
the party to loss or danger of loss without
redress at law. The parol agreement of sale
and purchase,
with permission to enter,
though not to be enforced as a valid contract
of sale, will constitute such a license as will
protect the party from liability for acts done
before the license is revoked, and for all acts
necessary to enable him to remove himself
and hia property from the premises after
such revocation.
If possession be taken
without such permission, express or Implied,
it is no foundation for relief in equity, according to any of the authorities. The argument, for the admission of parol evidence to
prove an agreement
within the statute of
frauds in order to enforce it in equity, drawn
from the admissibility of such evidence to
maintain a defence, either at law or in equity, seems to be based upon a misconception of the purport and force of the statute,
which reaches no farther than to deny the
right of action to enforce such agreements.
In this commonwealth, the possession of
land by a purchaser is not even notice to a
third party of an unrecorded deed.
The
whole spirit of our laws in respect to real esH.& B.EQ.(2d Ed.)— 17
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tate Is against the policy of enabling parties
to acquire or confer title, either legal or equitable, by mere parol and delivery of possession.
The possession
of the plaintiff,
therefore, even if it extended to the tract in
dispute, is not sufl3cient to entitle him to re-

lief against the statute.

The principle, on which courts of equity
rectify an instrument, so as to enlarge its
operation, or to convey or enforce rights not
found in the writing Itself, and make it conform to the agreement as proved by parol
evidence, on the ground of an omission, by
mutual mistake, in the reduction of the
agreement to writing, is, as we understand
it that in equity the previous oral agreement is held to subsist as a binding contract,
notwithstanding the attempt to put it in
writing; and upon clear proof of its terms
the courts compel the Incorporation of the
omitted clause, or the modification of that
which is Inserted, so that the whoW agreement as actually intended to be made, shall
be

truly

expressed

and

executed.

Hunt

v.

Rousmaniere, 1 Pet. 1; Oliver v. Mutual
Commercial Marine Ins. Co., 2 Curt 277,
Fed. Cas. No. 10,498. But when the omitted
term or obligation is within the statute of
frauds, there is no valid agreement which
the court is authorized to enforce, outside of
the writing. In such case, relief may be had
against the enforcement of the contract as
written, or the assertion of rights acquired
under it contrary to the terms and intent of
the real agreement of the parties. Such relief may be given as well upon the suit of a
plaintiff seeking to have a written contract,
or some of its terms, set aside, annulled, or
restricted, as to a defendant resisting its
specific performance. Canedy v. Marcy, 13
Gray, 373; Gillespie v. Moon, 2 Johns. Ch.
085; Kelsselbrack v. Livingston, 4 Johns. Ch.
148.

Relief In this form, although procured by
parol evidence of an agreement
differing
from the written contract, with proof that
the difference was the result of accident or
mistake, does not conflict with the provisions of the statute of frauds. That statute
forbids the enforcement of certain kinds of
agreement without writing; but it does not
forbid the defeat or restriction of written
contracts; nor the use of parol evidence for
the purpose of establishing the equitable
grounds therefor. The parol evidence is introduced, not to establish an oral agreement
independently of the writing, but to show
that the written Instrument contained something contrary to or in excess of the real
of the parties, or does not propagreement
erly express that agreement.
Higginson v.
Clowes, 15 Ves. 516; Clowes v. Higginson, 1
Ves. & B. 524; Squler v. Campbell, 1 Mylne
& C. 459, 480.
But rectification by making the contract
Include obligations or subject-matter
to
which its written terms will not apply is a
direct enforcement of the oral agreement, as
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much In conflict with tlie statute of frauds
as if there were no writing at all. Moale v.
Buchanan, 11 Gill & J. 314; Osborn v. Phelps,
19 Conn. 63; Elder v. Elder, 10 Me. 80. In
Parkhurst v. Van Cortland, 14 Johns. 15, 32,
it is said that, "where it is necessary to
make out a contract in writing, no parol evidence can be admitted to supply any defects
in the writing." Per Thompson, C. J. Such

rectification, when the enlarged operation includes that which is within the statute of
frauds, must be accomplished. If at all, under
the other head of equity jurisdiction, namely,
fraud. Imham v. Child, 1 Brown, Ch. 92;
Davies v. Fltton,
1 Story, Eq. Jur. § 770a;
2 Dru. & War. 225; Wilson v. Wilson, 5 H.
t,. Cas. 40, 65; Manser v. Back, 6 Hare, 443;
Clarke v. Grant, 14 Ves. 519; Cllnan v. Cook,
1 Schoales & L. 22.
The fraud most commonly treated as taking an agreement out of the statute of frauds
is that which consists in setting up the statute against its performance, after the other
party has been induced to make expenditures, or a change of situation in regard to
the subject-matter of the agreement, or upon the supposition that it was to be carried
into execution, g.nd the assumption of rights
thereby to be acquired; so that the refusal
to complete the execution of the agreement
is not merely a denial of rights which It
was intended to confer, but the infliction of
an unjust and unconscientious injury and
loss. In such case, the party is held, by
force of his acts or silent acquiescence,
which have misled the other to his harm, to
be estopped from setting up the statute of
frauds. Hawkins v. Holmes, 1 P. Wms. 770;
Parkhurst v. Van Cortlandt, 1 Johns. Ch. 274,
14 Johns. 15; Browne, St. Frauds, § 437 et
seq.; Fry, Spec. Perf. §§ 384r-388; Caton v.
Caton, 1 Ch. App. 137, 147, L. R. 2 H. L. 127.
In the last named case it is said that "the
right to relief in such cases rests not merely on the contract, but on what has been
Per
done In pursuance of the contract"
See, also, 1
Lord Chancellor Cranworth.
Story, Bq. Jur. § 759. But the present case,
as we have already seen, does not come
within the principle of this ground of equitable relief.
Fraud, which relates only to the preparation, form, and execution of the writing, is
to vitiate the instrument so made.
su£Blcient
It may be set aside either in equity or at
law. If It is made to include land not the
subject of the actual sale, it is inoperative
as to such land; and the fraud may be
shown, for the purpose of defeating its reWalker
covery, in an action at law.
v.
Swasey, 2 Allen, 312, 4 Allen, 527; Bartlett,
It has been quesV. Drake, 100 Mass. 174.
tioned whether any other effect can be given
to such fraud than to defeat the operation of
the instrument altogether; and whether a
court of equity can reform by giving it a
narrower operation, as modified by parol
proof, tn a case within the statute of frauds.

TO CORRECT.

Attorney General v. Sltwell, 1 Younge & C.
Eich. 559. The difficulty Is that, if the
fraud vitiates and defeats the instrument,
then the modified agreement to be enforced
must be that which is proved by parol evidence;
and this seems to violate the statute. But the instrument. In such case, is
not void. It is voidable only; and that not
at the election of the party who committed
the fraud. He is not entitled to control the
extent of the effect that shall be given to
his fraudulent conduct; and it is not for
him to object that the fraud is availed of
only to defeat the rights, which he has secured by fraud, beyond what he is fairly entitled to by the terms of the real agreement
between the parties. When those are separable, and the nature of the case wUl admit of it, the court may enforce the written
contract in accordance with Its terms, giving
relief against the fraudulent excess, or the
clause improperly inserted. Parol testimony,
used to defeat a title or limit an Interest acquired under a written instrument, or to convert it into a trust, does not necessarily conflict with the statute of frauds. It has been
held that an absolute deed may, in this
mode, be converted. In equity, into a mortgage.
Washburn v. Merrill, 1 Day, 140;
Taylor v. Luther, 2 Sumn. 228, Fed. Cas.
No. 13,796; Jenkins v. Eldredge, 3 Stoiy,
181, 293, Fed Cas. No. 7,266; Morris v. Nixon, 1 How. 118; 4 Kent, Comm. (6th Ed.)
143.' vrheiner this can be done in MassachuNewton v.
setts has not yet been decided.
Fay, 10 Allen, 505. But If it were to be so
held, it would not be upon the ground of enforcing a parol agreement to reconvey; but
upon the ground that such an agreement, together with proof that the deed was given
and accepted only as security for a debt,
made out a case of fraud, or trust, which
would warrant a decree vacating the title of
the grantee, as far as be attempted to hold
contrary to the purposes of the conveyance.
In such cases the court acts upon the estate
or rights acquired under the written instrument; and within the power over that instrument which is derived from the fraud or
other ground of jurisdiction.
But when it
is sought to extend that power to Interests
In land not Included in the Instrument, an^
In relation to which there is no agreemen*
in writing, the case stands differentlyFraud may vitiate the writing which ia
tainted by It, but It does not supply that
which the statute requires. It may destroy
a title or right acquired by Its means; but
It has no creative force. It will not confer
title. In the absence of a legal contract by
the agreement of the parties. It will not establish one, nor authorize the court to declare one, bjr Its decree.
This distinction is Illustrated by the analogous rule in regard to implied trusts. Gen.
St. c. 100, § 19. Parol evidence may charge
the grantee of lands conveyed with a resulting or Implied trust, which equity will en-
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force. But such evidence will not create a
trust in lands already held by an absolute
title.

A fraudulent misrepresentation, although

sufficient to sustain an action for damages,
cannot be converted into a contract to be
Neither will it furnish the
enforced as such.
measure by which a written contract may be
In this discussion we have asreformed.
sumed that there was a clear agreement between the parties, which the deed fails to
carry out, and to which it might properly be
made to conform, but for the obstacle in the
statute of frauds.
It has been often asserted that where one by
deceit or fraudulent contrivance prevents an
agreement intended to be put in writing
from being properly written or executed, he
shall not avail himself of the omission, and
shall not be permitted to set up the statute

of fraud against the proof and enforcement
of the parol agreement, or of the parol stipulation improperly omitted.
But in our opinion this doctrine would practically annul the
statute. The tendency of the human mind,
when fraud and injustice are manifest, is to
strain every point to compass its defeat; and
to render full redress
to the party upon
whom it has been practiced. Mundy v. Jolliffe, 5 Mylne & C. 167; Taylor v. Luther, 2
Sumn. 233, Fed. Cas. No. 13,796. This Influence has led to decisions in which the facts
of the particular case were regarded more
than the general considerations, of public policy upon which the statute Is founded and
entitled to be maintained. Courts have sometimes regarded it as a matter of judicial merit to wrest from under the statute aU cases
in which the lineaments of fraud in any
form were discernible.
But the impulse of
moral reprobation of deceit and fraud, however commendable
in itself, is liable to mislead, if taken as the guide to judicial decrees.

We apprehend that in most instances where
fraud occasioning
a failure of written
evidence of an agreement or particular stipulation has been held to tal£e the case out of the
statute of frauds, there was some fact of
prejudice to the party, or change of situation consequent upon the fraud, which was
regarded as sufficient to make up the elements of an equitable estoppel.
In such case,
the argument
Is transferred to the simple
question of the sufficiency of the additional
circumstance
for that purpose.
The cases
most frequently referred to are those arising
out of agreements for marriage settlements.
In such cases the marriage, although not regarded as a part performance of the agreement for a marriage settlement, is such an
irretrievable change of situation, that, if procured by artifice, upon the faith that the settlement had been, or the assurance that it
would be, executed, the other party is held
to make good the agreement,
and not permitted to defeat it by pleading the statute.
Max-
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well V. Mountacute, Prec. Oh. 526; Browne,
St. Frauds, §§ 441-445.
Another class of cases are those where a
party acquires property by conveyance or devise secured to himself under assurances that
he will transfer the property to, or hold and
appropriate it for the use and benefit of, another.
A trust for the benefit of such other
person Is charged upon the property, not by
reason merely of the oral promise, but because of the fact that by means of such
promise he had induced the transfer of the
property to himself. Brown v. Lynch, ]
Paige, 147; Thynn v. Thynn, 1 Vem. 296;
Oldham v. Litchfield, 2 Vem. 506; Devenish
V. Baines, Prec. Ch. 3; 1 Story, Eq. Jur. §
768.

When these cases are cited in support of
the doctrine that artifice or fraud in evading
or preventing the execution of the writing is
alone sufficient to Induce a court of equity to
disregard the statute and enforce the oral
agreement,
the subsequent change of situation or transfer of property, without which
the deceit would be innocuous,
seems to be
overlooked, because it Is not strictly in part
performance of the agreement sought to be
enforced.
It must be manifest, however, that '
without such consequent act there would be
no standing for the case in a court of equity.
That which moves the court to a decree to
enforce the agreement is not the artifice by
which the execution of the writing has been
evaded, but what the other party has been
induced to do upon the faith of the agreement for such a writing.
It is not that deceit, misrepresentation, or fraud, of Itself, entitles a party to an equitable remedy; but
that equity will interfere to prevent the accomplishment of the fraud which would result from the enforcement of legal rights contrary to the real agreement of the parties.
Indeed, the fraud which alone justifies this
exercise of equity powers by relief against
the statute of frauds consists in the attempt
to take advantage of that which has been
done in performance or upon the faith of an
agreement,
while repudiating its obligations
under cover of the statute.
When a writing
has been executed, the courts allow the fraud
or mistake by which an omission or defect in i
the instrument has been occasioned to defeat
the conclusiveness
of the writing, and open*
the door for proof of the real agreement/ jf
But the obstacle of the statute of frauds to '
the enforcement of obligations, or the security
of rights not expressed in the instrument remains to be removed in the same manner as
if there were no writing. Phyfe v. Wardell,
2 Edw. Ch. 47; Moale v. Buchanan, 11 Gill &
J. 314. The power to reform the instrument
is not an independent power or branch of equity jurisdiction, but only a means of exercising the power of the court under Its general
jurisdiction in cases of fraud, accident, ^.nd
mistake.
We are aware that the limitation which we

l
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have undertaken to define has not been nnlformly observed or recognized.
In Wiswall v. Hall, 3 Paige, 313, Chancellor Walworth granted a perpetual injunction,
and ordered a deed of release of title to land
omitted from a deed by fraud and secret contrivance. There was no discussion of the authorities, nor of the principles upon which the
and no reference to the
case was decided;
statute of frauds; and the statute does not
appear, by the report, to have been set up

against the prayer for relief.
In De Peyster v. Hasbrouck, 11 N. Y. 591,
a similar decision was made in the court of
Here again there is
appeals in New Yorli.
no reference to the statute of frauds, no discussion of the principles involved In the decision, and no authority or precedent cited except that of Wiswall v. Hall. The mortgagor
whose deed was reformed put In no answer
The defence was made by parties
whatever.
claiming under him, and the statute of frauds
Dedoes not appear to have been pleaded.
nio, C. J., in giving the opinion, proceeds to
say: "It is unnecessary to refer to cases to
establish the familiar doctrine that when
through mistake or fraud a contract or, conveyance fails to express the actual agreement
of the parties, it will be reformed by a court
of equity, so as to correspond with such actual agreement.
The English cases have been
ably digested by Chancellor Kent, and the
principle has been stated with his accustomed care and accuracy. In Gillespie v. Moon,
2 Johns. Ch. 585."
But in Gillespie v. Moon the relief sought
/
and granted was by way of restricting, and
not by enlarging, the operation of the deed.
Such relief would not, as already shown, conflict with the statute of frauds; and neither
the discussion In that case nor the citation
of authorities had reference to the bearing of
the statute of frauds upon the question of affording relief upon contracts relating to land.
Indeed, the English ca^ea furnish but little
aid upon that point, for the reason that the
courts there have generally, without reference to the statute of frauds, refused to enforce written contracts with a modification
or variation set up by parol proof. WooUam
V. Heam, 7 Ves. 211, and notes on the same
In 2 Lead. Cas. Eq. 404; Nurse v. Seymour,
13 Beav. 254.
The principle which was maintained by
Chancellor Kent, and upon which the English authorities were cited by him la Gillespie V. Moon, was that relief in equity against
the operation of a written instrument, on the
ground that by fraud or mistake it did not
express
the true contract of the parties,
might be afforded to a plaintiff seelmig a
modification of the contract, as well as to a
defendant resisting Its enforcement
That
proposition must be considered as fully established. 1 Story, Eq. Jur. § 161. It is
quite another proposition, to enlarge the subject-matter of the contract, or to add a new
term to the writing, by parol evidence, and
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enforce it. No such proposition was presented by the case of GlUespie v. Moon, and it
does not sustain the right to such relief
against the statute of frauds.
That Chancellor Walworth, In Wiswall v.
Hall, did not Intend to decide that the statute of frauds could be disregarded if properly
set up against such an enlargement of the
operation of the written contract Is apparent
from the remarks of the same learned judge
in the subsequent case of Cowles v. Bowne,
10 Paige, 535. He says: "Whether a party
can come into this court for the specific performance of a mere executory agreement for
the sale of lands, which in its terms is materially variant from the written agreement
between the parties that has been executed
according to the statute, where there lias
been no part performance or other equitable
circumstance sufficient to take the case out
of the statute of frauds, as a mere parol contract between the parties, is a question
which it wiU not be necessary for me to consider in this case."
In Gouvemeur v. Titus, 1 Edw. Oh. 480,
there was a deed of land described as being
in the northwest comer of a township by mistake for the northeast comer. The grantor
admitted the real contract, and had corrected
the mistake by deed. The only question was
whether equity would enforce the corrected
deed against tibe lien of a judgment creditor,
In the opinion
who had notice of the mistake.
it is said: "It Is a case in which this court
would interfere, as between the immediate parties, to correct the mistake." The judgment
was clearly right The dictum we are disposed to question, unless the deed itself coif
tained some other description by means of
which the land might be identified and tlie
mistake corrected.
In Newson v. Bufferlow, 1 Dev. Eq. 379, a
deed was reformed, which was made, by
fraud, to include land not sold; and the fraudulent grantee was required to execute a reconveyance of the excess.
The opinion contains
a remark of the court that this power may be
exercised as well by Inserting what was omitted as by striking out what was wrongfully included. But this remark Is clearly
obiter dictum, and is not sustained by the
authority cited, namely, Gillespie v. Moon.
In Blodgett v. Hobart, 18 Vem. 414, a
mortgage was reformed by including other
lands omitted by mistake. The statute of
frauds was not set up in the answer nor referred to in the opinion of the court and the
answer was considered by the coiu:t to be
evasive in regard to the alleged agreement
for security upon such other lands.
In Tllton V. Tllton, 9 N. H. 385, the court
controvert the doctrine of such a limitation,
as declared in Elder v. Elder, 10 Me. 80; but
the decision did not Involve the question so
discussed.
The case arose from an attempted
partition between tenants in common of real
estate.
There was a written agreement for
partition according to the award of certain
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arbitrators named, and the only question was
as to tlie effect of a substitution of other arbitrators by parol. Deeds had been executed,
and the plaintifE had fuUy performed his part
of the agreement It was a case of part performance sufficient to take the case out of
the statute of frauds, and was decided upon
Besides, a partition of lauds,
that ground.
though effected by mutual deeds of release,
is not a contract for the sale of land.
Craig V. Kittridge, 3 Fost. (N. H.) 231,
arose upon a partition, and was decided upon
Smith t.
the authority of Tilton v. Tilton.
Greeley, 14 N. H. 378, was a decree upon default, without argument or opinion, against
the executors and heirs of a party whose
deed, by mutual mistake, failed to include
certain land sold. It does not appear whether
there was written evidence of the agreement,
nor whether there was possession or acts of
It was sufficient, perhaps, that
performance.
the statute was not pleaded, and the default
Tadmltted
,
i
'
;

•'
)
(

the agreement.

Caldwell v. Carrington, 9 Pet. 86, was an
agreement for exchange of lands, and stands
entirely upon the ground of part performance.
Notwithstanding contrary decisions and dicta, we are satisfied that upon principle the
conveyance of land cannot be decreed in equity by reason merely of an oral agreement
therefor against a party denying the alleged
agreement and relying upon the statute of
frauds, in the absence of evidence of change
of situation or part performance creating an
This
estoppel against the plea of the statute.
rule applies as well to the enforcement of
by way of rectifying a
such an agreement
deed as to a direct suit for Its specific performance.
We are satisfied also that this Is
the rule to be derived from a great preponv.
derance of the authorities. Whitchurch
Bevls, 2 Brown, Ch. 559; Woollam v. Hearn,
7 Ves. 211; 2 Lead. Cas. Bq. (3d Am. Ed.)
notes, ['414], Am. Notes, 691; Townshend
V. Stangroom, 6 Ves. 328; Beaumont v. Bramley, Turn. & B. 41. See, also, Moale v. Bu-
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chanan, 11 Gill & J. 314; Osbom v. Phelps,
19 Conn. 63; and Elder v. Elder, 10 Mei. 80,
already cited above; Adams, Eq. 171, 172;
Churchill v. Rogers, 3 T. B. Mon. 81; Purcell
V. Miner, 4 Wall. 513.
The prayer in regard to the fence stands
differently. If that stipulation
had been
fraudulently inserted in the deed, the agreement being otherwise, the deed might be reformed by striking out that provision, or requiring a release of it, so as to make the writing correspond
with the actual agreement.

But upon the allegations of the bill there is
no other agreement
by which to reform the
deed, and to which to make it conform. The
plaintiff admits that the stipulation in the
deed is precisely In accordance
with the actual agreement The fraud which he alleges
relates only to the consideration or inducement upon which he was led to make that
agrpement; not to the form of the agreement
itself. If that stipulation were to be stricken
out, the writing would then not express the
agreement actually made by the parties. The
court cannot rectify an instrument otherwise
than in accordance
with the actual agreement. It cannot make an agreement for the
parties. Hunt v. Rousmaniere, 1 Pet. 1,
14; Brooks v. Stolley, 3 McLean, 523, Fed.
Cas.
No. 1,962. If the subject-matter of
this stipulation were of sufficient materiality,
the fraud alleged might have the effect to
defeat the whole instrument. But this effect
Is not sought. The plaintiff's remedy, therefore, is at law. In damages for the deceit and
false representation.
The alleged agreement in regard to the premium and accrued interest upon the bonds
transferred In payment for the land will not
sustain a bill in equity. If such an agreement
was made and broken, we see no reason why
an action of assumpsit will not lie upon the
agreement or for the overpayment of the
agreed price of the purchase.
The remedy
at law is as effectual as it can be in equity.
The entry must therefore be, bUl dismissed.
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This was a civil action tried before BotJ., and a jury at spring term ol the superior court of Pasquotank county. The
■^
complaint was as follows: (1) That on
the 22d day of April, 1884, the plaintiff and
defendants entered Into a contract with regard to the sale and division of the Great
Park estate; that a paper writing, purporting to contain the terms of said contract, was executed by Timothy Ely and
wife, Hannah, by their duly-authorized
agent, Harvey Terry, and by the plaintiff,
i
■
, through hie agent, William J. Griffin,
V
A
^
copy of this writing is hereto attached,
"
marked
Exhibit A," and is made a part
of this complaint.
(2) That the recitals and
agreements set forth in said contract, down
Section numbered 40, are all true. (3)
That the agreement which was intended to
be embodied in the contract, of which the
exhibit hereto attached is a copy, was
made by Francis Davis, Esq., father of the
^
said John F. Davie, and Harvey Terry,
agent of Timothy Ely, and wife, Hannah.
(4) That, before the contract could be re^ .A duced
to writing, the said Francis Davis left
1
■eElizabeth City for his home in Ohio, and directed oneW. J. Qrlffln, an attorney at law,
Y
£ to draft said contract, and have the same
\3
'
) '*^>Xexecuted and recorded. (5) That the said
Y'draughtsman was compelled to rely upon
^^— ^ statements of the said Terry, and, by false
by said
representations
and fraudulent
.^ \^Terry,
the said contract, or that portion
set forth in the paragraph numbered 40 of
)the exhibit, hereto attached, does not set
) forth the true terms agreed on.
(6) That
the Great Park estate was incumbered by
a mortgage which had been purchased by
Timothy Ely, and the equity of redemption
w^as held by a firm known as Conrow,
vBush & Lipplncott; that the said John F.
^A Davis had entered into a contract with
the said Conrow, Bush & Lippincott for the
',^
\■ purchase of their Interest in the Great Park
estate, except a portion known as the
" Hall Tract," and the said Davis bound
o,
^-Mmself to pay off and discharge the mort^ gage, which was then held by the plaintiff
Ely, and thereby leave the Hall tract to
Conrow, Bush & Lippincott, unincumbered.
V^^This contract of Davis with Conrow, Bush
7 & Lippincott was well known to Harvey
*" Terry, the agent
of the defendant Ely.
~
(7) That the said Terry, as agent of the
said TitQothy Ely, had obtained a judg■•■V
KIN,

•s,-_

\

fto

J

J

O

i

i

J

t,menc of foreclosure on his mortgage, and
the sale of the Great Park estate was ad^vertised to take place April 22, 1884 ; that,
- after the advertisement had been posted,
.„ the said John F. Davis applied for and ob, tained a restraining order, commanding
,>,the commissioners to desist from the sale
<'of the Great Park estate until a certain
ytime mentioned in said restraining order.
(8) That thesaid Francis Davis and TimoOthyEly and Harvey Terry met in Elizabeth
City on the 21st day of April, 1884, and on
"^ that day verbally made a contract which
was intended to be embodied In the contract hereinbefore set out. It was only

i

J

TO CORRECT.
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%lxOM«^i:a

when the said Davis and Terry had thus
come to terms that ttie said Davis consented to the sale mentioned in said contract. (9) Thesaid Francis Davis, as agent
for his son, John F. Davis, refused to treat
with the said Terry upon any basis except
that the Hall tract should be given or set
apart to his son, John F. Davis, In order
that the said John F.Davis might perform
bis contract with the said Conrow, Bush &
Lippincott. (10) That, after much talking,
it was finally agreed that the said Hall
tract should be excepted, and the balance
of the Great Park estate should be divided
Into two parts, equal in area, by a line running north and south, and the western hall
thereof should be given or allotted to John
F. Davis and the eastern half to Timothy
Ely, and. In addition to the western half,
the said Davis should have the portion
known as the "Hall Tract." (11) That the
said Terry, represented unto the said Davis
that thesaid Hall tract contained butl,300
acres, which the said Terry well knew to
be false. In truth and In fact this complainant has been informed that the said
Hall tract contains 3,000 acres. (12) That,
having confidence In the Integrity of said
Terry, and having urgent business engagements In Ohio, the said Francis Davis left
Eliza bethaty on the 22d day of April, 1884,
and this plaintiff did not learn of the error
in the agreement for some time thereafter,
and instituted suit as soon as he heard
thereof. Wherefore plaintiff prays— i^Vrst,
that the said contract may be reformed so
as to speak the true agreement of the parties as herein set out ; second, that the defendants be decreed to pay all costs of this
proceeding ; and third, for such other and
furtherrellef as to thecourt may seemmeet.
The answer fully denied all the allegations
Imputing fraud, and the following issues
were submitted without objection to the
jury. (1) Does the written contract dated
April 22, 1884, contain the true agreement
entered Into between the parties ? (2) Was
It the agreement between the parties that
John F. Davis should have the Hall tract
and one-half of the balance of the Great
Parker estate, and the defendants the other
half of the Great Parker estate? (3) Was
the reservation of the Hall tract to J. F.
Davis omitted from the written contract
by reason of false and fraudulent representations made to the draughtsman by the
defendants, or either of them ? The issues
show the true contention of the parties.
The plaintiff offered evidence tending to
show the fraud set out In the complaint,
and all the other allegations of the complaint, for the purpose of reforming the
contract. The defendants objected to the
testimony, unless it was Introduced lor the
purpose of rescinding the contract, whereupon the counsel for the plaintiff stated
that the purpose of the testimony offered
was to reform the contract, and not to rescindlt. Thecourt excluded thetestimony,
holding that it was not admissible for the
purpose of reforming the contract, but
that it was admissible for the purpose of
rescinding the contract. Upon this Intimation the plaintiff submitted to a nonsuit,
and appealed. •
C. W. Gruudy, for appellant.
Terry, for appellees.
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J., (after stating the facts as
There is a hopeless conflict of authority upon the question whether a court
of equity will correct an executory contract
on the ground of fraud or mistake, and enforceitwith the variation. InEngland and
several of the American states such relief is
denied, although a defendant, for the purpose of resisting specific performance, may
show that by fraud or mistake the written
contract does not express the real terms of
the agreement. In other states this distinction is repudiated, and thecontract will
be corrected and enforced in proper cases at
the instance of either party. Where such
executory contracts, within the statute of
frauds, are corrected and enforced, there is
a further diversity, some courts holding
thatthey will only exercise the powerwhere
the object is to restrict the subject-matter
of the contract, while others hold that the
contreict will be corrected, although its subject is enlarged. Of this latter opinion is
Mr. Pomeroy (2 Pom. Eq. Jur. § 862 et seq.)
and other writers of great respectability.
Opposed to this view we have the English
authorities, (Woollam v. Heam, 2 White &
T. Lead. Gas. Eq. 920,) and Bisp. Eq. § 383;
Whart. Ev. § 1024, and many decisions in
the United States, of which the leading case
is Glass V. Hulbert, 102 Mass. 24. In this
" when the procase the court says that
posed reformation of an instrument involves the specific enforcement of an oral
agreement within the statute of frauds, or
when the terms sought to be added would
so modify the instrument as to make it
operate to convey an interest or secure a
right which can only be conveyed or secured through an instrument in writing,
and for which no writing has ever existed,
the statute of frauds is a suflicient answer
to such a proceeding, unless the plea of the
statute canbemetbysomeground of estoppel to deprive the party of the right to set
up that defense.
Jordan v. Sawkins,lVes.
Jr. 402; Osbom v. Phelps, 19 Conn. 63; Clinan v. Cooke, 1 Schoales & L. 22. The fact
that the omission or defect in the writing
by reason of which it failed to convey the
land or express the obligation which it is
sought to make it convey or express was
occasioned by mistake, or by deceit and
fraud, will not alone constitute such an
estoppel. * • • Rectification, by making the contract include obligations or subject-matter to which its written terms will
not apply, is a direct enforcement of the
oral agreement, as much in conflict with the
statute of frauds as if there were no writing
at all." This decision, in so far as it holds
thatthe subject-matter of thecontract may
Qot be enlarged, is supported by abundant

within the statute it is obvious that to
carry the rule in Gillespie's Case to the extent of holding that an agreement (for example) to convey fifty acres may, for the
sake of justice and equity be construed to
mean a contract to convey one hundred,
would beto repeal the statute of frauds and
to give effect to a simple verbal agreement
to sell land. Where, however, the contention of the complainant is that something
which is actually embraced in the writing
was not intended to be included therein, to
suffer him to show this is not to enforce a
parol contract in relation to land. It is
simply to prove that a written contract did
not embrace all that, on its face, it appeared to include. Such was the actual
state of the case in Gillespie v. Moon." It
maybe remarked that inmost of thestates

is often cited to sustain the other view, but
the argument there seems to be directed
against the distinction between parties
seeking and parties resisting specific performance. It refers to the decisions of Chancellor Kent in Gillespie v. Moon, 2 Johns.
Ch. 585, and Keiselbrack v. Livingston, 4
Johns. Ch. 144. In neither of th^se cases
was the subject-matter enlarged.
In Gillespie's Case (so often cited) the correction
m«dp was the strikingout of 50 acrew from
a written agreement which included 250.
Bisp. Eq. 445, says that "in cases which fall

solutely necessary to subserve the ends of

Shepherd,

above.)

Authority.

Story's Equity Jurisprudence

where such relief is granted the doctrine of
is recognized, and the
proof required is but little short of that
which is necessary to enforce a contract
upon that ground. In North Carolina, so
far from correcting such executory contracts within the statute so as to enlarge
their terms, the tendency of our decisions is
to confine such corrective relief to executed
contracts alone. Wehave been able to find
Hali.,
no decision inpoint,butthewordsof
J., in Newsom v. Bufferlow, 1 Dev. Eq. 379,
strongly show the disinclination of the
court to depart from the statute, except
upon the most imperative demands of jusThejearned judge says:
tice and equity.
" It is altogether unnecessary to inquire in
this casehowfarcourts of equity have gone
in carrying into effect written executory
contracts or varying them by parol evidence.
Sufiice it tosay that the reason why
they have declined giving relief in m any such
cases is that the plaintiff had a remedy at
law. Thatreason is not applicable to executed contracts. In thesecases the plaintiff
has no remedy at law, and, unless a court
of equity will give relief, he can have no redress."
This distinction between executed
and executory contracts is clearly put by
Adams, Eq. 171 : " Where land is thesubject
of the erroneous instrument, the reformation of an executed conveyance on parol
evidence is not precluded by the statute of
frauds, for otherwise it would be impossible
to give relief. * * * But it does not appear that, where the defendant has insisted
on the benefit of the statute, the court has
ever reformed such an executory agreement
on parol evidence and specifically enforced

"part performance"

it."

Land is regarded as such a high species of
property that exceptional safeguards have
and sebeen devised for the preservation
curity of its title, and these should not be
departed from unless such departure is ab-

justice.
Under the former system the equitable relief we have mentioned was administered by the trained minds of learned
judges, sitting as chancellors, who appreciated the grave evils which the statutewas
designed to prevent, and who gave full effect to the rule which required the clearest
and most cogent testimony.
Even then the
relief in this state was confined, it seems,
to executed contracts, and surely there is
nothing in the new method of trying equitable issues which encourages us to leave the
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old moorings and venture upon a sea of
trouble, confusion, and insecurity.
On the
ground of necessity we correct conveyances
by adding clauses of defeasance and words
We also restrict or enlarge
of inheritance.
the subject-matter, but we decline to do this
in the case of executory contracts, where
there can necessarily be no other object
ithan, as in the case before us, to have it
.specifically enforced. Itis believed that no
.great hardship can result from such ruling,
tas the court will, upon rescission, endeavor
|to place the parties in statu quo, and damages maybe given for the fraud and deceit.
The court is liberal in the adjustment of
^equities arising in such cases ; but, even if
occasional instances of hardship occur, it is
far better that these sliould be endured than
that every title in the state should be exposed to the assaults of false and fraudulent oral testimony. What we have said
has no reference to the correction of ordinary executory contracts in aid of actions
tor damages at law, such as the correction
of the terms of a bond and the like. Equity
will always make the correction, and the
party can sue upon the corrected contract
at law. The two jurisdictions being now
blended, such relief will be granted in a
single action.
It may be that in cases of
personal property, where there is a,pretium
affectlonis, the contract may be corrected

and specifically enforced, but it is unnecessary to pass upon that question here.
The relief sought In this action Is to correct the contract so as to include the " Hall
tract." It seems from the complaint that
the alleged fraud consisted.in certain false

representations as to the number of acres
made to the plaintiff when the parol agreementwasmade. Falserepresentations are
also alleged to have been made to Mr. Griffin, the draughtsman; but these are not
specified, so we must assume that they
were the same as those made to his principal, Davis.
However this maybe, we have
here a plain case where it is proposed to
correct an -executory contract for the sale
of land by making it include a larger quantity than is stated in the writing. The
plaintiff does not wish to rescind, and offers
the parol testimony solely for the purpose
of reformation. We think that to admit
the testimony in such cases would be, ai
has been said, virtually repealing the sta
ute of frauds, and opening the door to
flood of evils, the extent of which it wouli
be Impossible to estimate.
The plaintil
may enforce the contract in its present form
or he may rescind it, and ask for an adjusi
ment of any equities which may have gro wi
out of the transaction. We think that tto
testimony was properly rejected, and that'
there is no error.

