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CHAPTEE XII.
THE ASSESSMENT OF PROPERTY FOR TA5ATI0K.
When taxes have been properly decided upon, an assessment
may become

au indispensable proceeding in the establishment of

This is
any individual charge against either person or property.
always requisite when the taxes are to be levied in proportion to
an estimate, either of values, of

benefits

or the results of busi-

It

is of an assessment by the value of property that we
shall speak in this place.
It is proper to remark, that it is usual to provide by law that one
assessment shall be made use of for the levy of both state
and local taxes, for the year or other period for which assessments
nesK.

are made, instead of directing a separate assessment for each des-

cription of tax.

This is

a matter

as

well of economy

as

of con-

one assessment answers all purposes.

Independent
assessments are sometimes provided for in the case of school taxes
and some others, but they raise no peculiar questions, and require
venience,

as

no special consideration.

An assessment, strictly

is an official estimate of the
sums which are to constitute the basis of an apportionment of a
tax between the individual subjects of taxation within the district.

As

speaking,

the word is more commonly employed,

an assessment consists in

the two processes of listing the persons, property, etc., to be taxed,

and of estimating the sums which are to be the guide in an apportionment of the tax between them.
When this listing and estimate are completed in such form as the law may have prescribed,
nothing remains to be done in order to determine the individual
liability, but the mere arithmetical process of dividing the sum to
be raised among the several subjects of taxation, in proportion to
the amounts which they are respectively assessed.
Sometimes the
■word

assessment is used as

implying the completed tax list; that

is to say, the list of persons or property to be taxed, with the estimates with which they are chargeable, and the tax duly apportioned and extended upon it

;

but this employment of the word
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is unusual except in the cases in -o-hicli the levy is apportioned by
benefits ; and in those cases the act of determining the amou nt of the
benefits is of itself, under most statutes, a determination of the

individual liability, and its entry upon the roll is an extension of
the tax.^

Xecessity for an assessment.
ment, no question can be made.

Of the necessity of an assessTaxes by valuation cannot be

Moreover, it is the first step in the proceedings against individual subjects of taxation, and is the foundation of all which follow it.
Without an assessment they have
no support, and are nullities.^
It therefore, not only indispensis,

apportioned without it.

is

it

tax levied without any list and valuation
void. Thurston v. Little,
Pick., 482; McCall v. Lorimer, Watts, 351;
v. Stearns,

3

1

Mass., 429; Thayer

4

A

is

^

'

said " by tlie terms of the law the taxaWfe or his
property is assessed when the assessor has returned his list of property and
valuation thereupon, and the commissioners have apportioned the rate per cent,
upon the several townships."
Wells v. Smyth, 55 Penn. St., 159, 162.

In Pennsylvania

a

is

a

a

;

it

;

>

a

5

2

;

a

;

Miller v. Hale, 26 Penn. St., 433; Matter of Nichols, 54 N. T., 62. A statute
which cures in'egularities cannot cure this defect of jurisdiction. McReynolds B, Longenherger, 57 Penn. St., 18. See Brady v. Oflfutt, 19 La. An., 184
McCready v. Sexton, 29 Iowa, 356. In California
tax, in order to he valid,
an
an
assessment
made
assessor
chosen by the people
must rest ujion
by
duly
of the district assessed. People o. Hastings, 29 Cal., 449. See Ferris v. Coover,
A school or other township assessment by county assessors is
10 id., 589.
void. People v. Hastings, 29 Cal., 449; People v. Sargeant, 44 id., 480; Williams v. Corcoran, 46 id., 553 Reiley v. Lancaster, 39 id., 854. See Granger v.
Pick., 892. But in Massachusetts, school district taxes may be on
Parsons,
the town valuation, the statute providing for no other. Waldron v. Lee,
Pick., 323. In Weber c. Reinhard, 73 Penn. St., 870, 375, the act under consideration provided "that in addition to the taxes collectible under existing laws,
the owner or owners of ore beds, situated in Upper Saucon township, Lehigh
county, shall, from and and after the passage of this act, pay to the supervishalf cents for each and every ton
ors of the roads in said township, one and
of ore mined and carried away with teams over the public road, in said township, which said payments shall be made at the end of every six months after
the passage of this act and in default of payment, the same to be collected
as debts of like amount are collectible by law; provided, that the said supervisors shall appropriate to the same purpose, and render an account in the
same manner for the funds coming in their hands under this act, as they are
required by law with respect to other funds coming to their hands by vu-tue
of their office." Agnew, J., was of opinion that the act was void, because
provided for no assessment but the other judges sustained the law. Shars" He can save himself from the costs of
suit
wood, J., says of the tax payer:
avalwhere
case
not
by tender, in time, of the amount actually due. It
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the provisions of the statute

if

is

it

ia making

it,

under which
If this
to be made, must be observed with particularity.
were not compulsor}^,
the officers were to be at liberty to disregard important provisions of the statute in this initiatory step,
able, but

the chief protection which the law has intended for individuals

in

if

the proceedings which the
For
would be removed.
law has prescribed to insure uniformity and equality in the contributions which are demanded for the public service can be set
difficult to suggest any reason why all
aside with impunity,
and the distincothers may not be set aside with like impunity
;

is

cases

it

tax

regular taxation and arbitrary exaction will then
It the prescribed course of law for the one,
wholly disappear.
and the absence of
in the case of the other, which distinguishes
course suggested but
the two, and the prescribed course
only

if
it

not required,
But
followed.

a

is

it

is

tion between

remains upon the statute book, but need not be

manifest.^

Bate of the assessment.

Assessments

The customary regulation
certain day,
This fixes the lia-

or that

shall be made

as of

a

that the assessment shall be made or completed on

it

is

and in many of the states every year.

are made periodically,

certain day.

a

ments

is

a

it

is

it is

prescribed in orunquestionably
the citizen
subder that
shall be followed, and as without
stantially without protection from unequal and unjust demands,
the necessity for
strict compliance with all important requireas the course

bility of persons and property to taxation for the year.

There are

some inconveniences and inequalities resulting from this, but some
is

regulation of the kind
indispensable. A force of tax officers cannot be kept employed for the year in watching the transfers of
property, the movements of persons, and vicissitudes of business, in

;

a

a

is

is

is

uation of property
It
fixed rate upon the number of tons
required.
and that the owner may be presumed to know, or to have the means of asoerlandlord or himself the actual occupant.
taining, whether lie
It is not,

it

a

indeed, expressly provided that the supervisors shall ascertain and assess the
amount. But they must do so in order to maintain their suit and recover
judgment; and they must do more; they must prove
by competent evidence."

;

1

a

•

Where the law provides for an annual assessment, copying the roll of
Pick., 140 People v.
year does not make one. Nason «. Whitney,
449.
See
Cal.,
29
v.
Fulton
Greenough
Coal
Co., 74 Penn. St., 486.
Hastings,
former
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order to equalize the charges upon them ; periodical assessments,
if they produce injustice in one case, may correct them in the

At any rate, they
next, and on the whole are likely to be fair.
" In the imconstitute the best regulation the law can establish.

different individuals

who owned

it

a

a

it,

position of taxes, exact and critical justice and equality are absowe might have to divide
lutely unattainable. If we attempt
one year's tax upon
dozen
given article of property among
at different times during the

year, and then be almost as far from the desired end as when we

The proposition
The legislature must adopt
Utopian.
some practicable system;"' and this practical system
found to
be the one which has been indicated.
therefore
Every person
is is

is

started.

to be taxed for the year upon his personalty, estimated as of the
time of the assessment, and every parcel of land according to its
value at that time.
Subsequent changes cannot be noticed until
another

assessment.^

Tax payers' lists.

It

in some of

has been deemed advisable

eral taxing districts shall, by

a

the states to provide by law that persons resident within the sevspecified time, deliver to the asses-

a

written exhibit of their property or business for the purpose
In some cases the list has been required to be made
of taxation.

sor

State V.

Hardin,

34

N. J.,

79.

One

is

2

is

5

1

Gilm., 505, 518. A mortgage not in existence at the time
Shaw ■».Dennis,
flxed by law for the mailing of the assessment cannot be taxed, though the asmade later. People v. Kohl, 40 Cal., 127.
sessment
to be taxed where he resides, on the

day fixed by statute for taking the assessment,

though

off into another

set

9

is
v.

First Parish,

etc.,

Cush., 267.

In

Vermont,

a

563; Ware

8

Y.,

it

Harmon v. New Marlborough, Cush., 525. But
completed.
if he moves out of the town before the day fixed for its completion, he cannot
be taxed for his personalty in it. People v. Supervisors of Chenango, 11 N.
town before

person resi-

school

9

it,

a

is

is

a

a

it

a

district at the time of listing, and properly listed there, recontinues in force, notwithstanding he has
mains liable on the list while
Woodward v. French, 31 Vt., 337;
subsequently removed from the district.
Walker D. Miner, 33 id., 769; Ovitt v. Chase, 37 id., 196. Where plaintiff had
place of business in Boston every year from 1st of December to 1st of March,
but none on 1st of May when assessment was to be made, Jield, that he was not
Field v. Boston, 10 Cush., 65. The fact that debt
taxable in Boston.
conan inhabitant, does not justify
tracted while one
personal tax upon him
after he has ceased to be such. Dow v. First Parish in Sudin respect of
Met., 73. An illustration of the resorts to avoid taxation will be found
bury,
in Mitchell v. Leavenworth County,
Kans., 344.
dent in
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The failure to hand it in is made to subject the person to some specified liability ; sometimes to the doubliTig for taxation such estimate as the assessor shall make of his property ;
sometimes to a definite penalty ; sometimes to deprivation of any
under oath.

right to appeal against what he may regard as an unjust assessment.
The right to discriminate in some manner against those
When the
■who fail to hand in lists has been often recognized.^
discrimination consists merely in submitting the party to the
" doom " of the assessor, and depriving him of any appeal, it
seem that there could be no

would

valid objection to

it.'^

But

it goes further and subjects the party to penalties of any
kind, to be inflicted by a ministerial officer withoiit a hearing, for
where

a neglect that may have been

it is not

ble,

so

unintentional and perfectly excusa-

clear on what principle

it can be defended.'

It

is certainly not consistent with the genius of the common law
that penalties for neglect of duty should be inflicted without judicial investigation.*
It has been decided in Kentucky that penal provisions of this
must be strictly construed ;'

character

State

State v.

E. R. Co.
8

-o.

Donovan

^

v.

V. State,

25

id., 177.

Porter

See

id., 509;

Nev.,

decision that is in har-

Bell, 1 Pliil. (N. C), 76 ; Winiiimisset Co. v. Chelsea, 6 Cush.,
Insurance Co., 30 Md., 155; State u. Welch, 38 Mo., 600;
Leavell, 3 Blackt'., 117; State v. Hamilton, 5 Ind., 310; Louisville, etc.,

' See
477;

a

v. County Commissioners,
5 Gray, 365; Otis Company b. Ware,
State v. Apgar, 31 N. J., 358; States. Board of Equalization, 7

88.

^ In Minnesota it has been decided that where the
constitution requires all
taxation to be by value, it is incompetent to provide by law for increasing the
assessed valuation by a sum to be added as a penalty for not handing in a list.

Fitch, 14 Minn., 253. And see Stale v. Allen, 2 McCord, 55.
A contrary ruling in Indiana was made in the case of Boyer ?).'Jones, 14 Ind.,
354, where a party had refused to list property which he claimed was not taxable, and was subjected to a penalty of fifty per cent, on the valuation, for the

McCormick

v.

refusal.
»

Some statutes make provision for enforcing by suit the penalties for negSee Drexel v. Commonwealth, 46 Penn. St., 31.

lect to hand in lists.

"Alexander v. Commonwealth, 1 Bibb, 515; McCall d. The Justices, 1 id.,
516; Olds V. Commonwealth, 3 A. K. Marsh., 465; Chiles b. Commonwealth,
4
J. Marsh., 577. The point was made in Drexel v. Commonwealth, 46 Penn.
In Connecticut it is held that a list sufficient as to
St., 31, but not decided.
the personal estate cannot be rejected as to that because not sufficient as to the
ISTew Canaan v. Hoyt, 23 Conn.. 148.
In Alabama a statute requiring
realty.

J.
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iBony with the general rules of construction.
But when the construction is clear, they are generally enforced.
The Massachusetts
statute (1835) took away all right to abatement of an excessive assessment on appeal to the county commissioners,

when the appellist of his estate to the assessors, un-

lant had failed to bring in a
less he could show good cause for the failure ; and also when he
had failed to make oath to the truth of the list if required by the
assessors to do so.
Under thie statute it was held that the assessors ,could not waive the bringing in of the list

; that corporations
natural persons must comply with it ; that an exhibition to the assessors of a plan of the tax payer's real estate, or re-

as

well

as

ferring them to the list of a preceding year, would not be a compliance with the statute ;^ that the list must be handed in before
the tax is actually assessed,^

and that

"

if not

handed in, the tax-

payer submits himself to the "doom of the assessors.'
It has also been held on a construction of the statute, that no
abatement would be made before a list was

brought in, though
a sufficient excuse for not bringing it in at the proper time was
shown.^ Handing in a list which, by mistake of the lister's rights,
" who is liable to pay taxes " to render " a list of his
every person in the state
"
taxable property
to the assessors, and providing that if he does not, they may
call at his residence for a list of his taxables or for the amount of taxes due
from him, held applicable to one liable only to a poll tax.
Ala., 556. As to what is a sufficient listing in Vermont,
brook, 39 Vt., 330.

Carter

d.

Mercer,

see Blodgett

v.

9

Hol-

iWiunimissel Co., d. Chelsea, 6 Cush., 477. And see Otis Co. b. Ware, 8
The statute required the assessors to notify the inhabitants, at the
town meeting or otherwise, to bring in lists. It was held in the first of these
cases that if a failure to give notice was relied upon, it devolved on the tax
payer to show it. Corporations may be required to furnish for taxation lists
of their stockholders to all the local authorities where they severally reside.
Donovan v. Insurance Co., 80 Md., 155.
Gray, 509.

2 Porter v.

County Commissioners,

5

Gray, 365

;

Otis Co.

«. Ware, 8 id., 809,

v. Worcester, 8 Cush., 55, 63. But where a list was not brought in
until after the time limited for it had expired, but the delay was chargeable to
the assesors themselves, who expressly told the party's agent nothing should
be lost by the delay, it was held that the right to apply for an abatement was
not lost. Lowell v. County Commissioners, 3 Allen, 546.
2 Lincoln

County Commissioners, 101 Mass., 87. In abating a tax
■which has been paid, the county commissioners have no right to allow interest ;
the statute not providing for it. Lowell «. County Commissioners, 3 Allen, 550.
Nor costs, for the same reason. Same v. Same, id, 556. Successors of asses*

Charlestown

v.
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is made to embrace property not liable to taxation, will not estop
him from claiming an abatement as to sucb exempt property;

policy why it should.
But while this is true, it is also true that the tax payer cannot
complain of any mere irregularity in the action of the assessors into which they have been led by an error or imperfection in his
there being no reason of justice or public

These references
own list, not affecting his substantial rights.*
will perhaps sufficiently indicate the views which have been
taken by the courts of statutes of this nature.'
sors who have levied a tax may ahate it if application therefor is made within
the statutory time. Hibbard v. Garfield, 102 Mass., 73 ; Carleton v. Ashburnham, 102 id., 348. One who has handed in no list and is overtaxed, cannot
pay his tax, and then recover back on showina; a mistake in the assessors : a
mistake not rendering the tax illegal. Lott «. Etubbard, 44 Ala., 593.
' Charlestown
v. County Commissioners,
109 Mass., 270, citing Dunnell
Manuf. Co, v. Pawtucket, 7 Gray, 377, where the point was substautiall}' the

In Illinois it

same.

has been decided that

if one voluntarily

lists for taxation

corporate stocks which are not taxable, and they are taxed accordingly, he
cannot complain, as it is his own fault. Republic Life Ins. Co. v. PoUak, 7

6

it,

is

a

'•'

Chicago Legal News, 357, Sup. Gt. 111., 1875.
As where, the party's agent being called upon for list, he furnished
but
omitted one parcel of land whicli was taxed as nonresident in consequence.
Kinsworthy v. Mitchell, 21 Ark., 145. To the same effect
Nelson v. Pierce,

N.

The tax payer giving an erroneous description of his lands
estopped from complaining of it. Hubbard v. Windsor,

H., 194.

Mich.,

to

is

the assessor

15

146.

a

a

fusal.

Parker,

State ?;.

Parker,

33

N. J.,

See

192.

a

a

it

3

(a

a

is

a

required under
penalty cannot excuse himself by showbilliard table), that another person
ing as to an article he should have listed
A. K. Marsh., 465. Where one exhad listed it. Olds v. Commonwealth,
list, saying
cused himself from making
was unnecessary, held to be
refrom whom

list

6

it

a

is

a

2

list is required to be given in under oath,
refusal to swear to
Where
in. Lee v. Commonwealth,
refusal to give
Dana, 311. The person
list

Staie ii. Bishop, 34 id., 45; State

«.

The list
not conclusive
on the assessors. Thompson d. Tinkoom, 15 Minn., 295. But
hasbeensaid
they ought to adopt the valuation of the lister in the absence of any evidence
of its incorrectness.
People v. Reddy, 43 Barb., 539 People ». Assessors of
Albany, 40 N. Y., 154: though they are not liable for any bona fide exercise of
of their power in this regard. Vose v. Willard, 47 Barb., 320 Bell v. Pierce,
Stearns ». Miller, 25 Vt., 30 Wilson v. Marsh, 34 id., 352. But for
48 id., 51
failure to perform ministerial duties to the lister's prejudice the officers may
Kellogg v. Higgius, 11 id., 340; Fairbanks v. Kittredge, 34 id.,
be liable.
In Nevada, tax payer who fails to hand in his list, is allowed no standing
State b. Board of Equalization,
before the board of equalization.
Nev., 83.
In New Jersey he loses his right to appeal. State v. Apgar, 81 N. J., 858. An
34 id., 63.

a

7

a

9.

;

;

;

;

it

State v. McChesney,

is

;

34 id., 49
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The summary nature of tax proceedings
has been remarked upon. Every inhabitant of the state is liable to
have

a

hearing.

against him on the judgment of others

a demand established

regarding the sum which he should justly and equitably contribute
to the public revenues. Every property owner in the state, whether
an inhabitant or not, is liable to have a lien in like manner estabhis property.
Moreover, the persons who make
the assessment lighten the burden upon themselves in proportion
lished

against

as they increase it upon others.
In such proceedings, therefore, it
must be a matter of the utmost importance to the person assessed that he should have some opportunity to be heard before

the charge is

fully established against him

;

and it would seem to

be a dictate of strict justice that the law should make reasonable

provision to secure him
or oppression.

as

far

as

may be against partiality, malice

The obligation to make provision for this purpose is recognized
by the statutes of the several states. By some the person assessed
is allowed to reduce what he claims to be an excessive assessment

by his own oath ; by others he is allowed an appeal to some board
of review, and in all, perhaps, some method is provided by which
he may have a hearing before the assessment becomes

fixed and

Thus the statutes

have taken precautions
against oppression and injustice, and perhaps made all the provision that is needful, if their directions are fully observed.
final against him.

It

that statutory provisions are
not strictly observed, and that either the public or individuals
The question presented may then
must suffer in consequence.
is too often the

case, however,

be, whether the provisions which have not been obeyed are man-

datory to the officers, or it may arise on the provisions of some
In substance
curative statute which proposes to heal the defects.
the question
a

will be, whether the right to be heard in tax cases is

right which is indefeasibla

"
"
early statute in South Carolina provided that a tax of ten thousand dollars
should he imposed upon every person keeping open an oifice for the sale of
"
lottery tickets, and that it shall be the duty of the tax collector in the dis-

trict where such lottery oflBces are opened, in default of the person or persons
keeping such offices to return the same and pay the tax imposed by this law,
The court held this,
to issue his execution as in other cases of defaulters."
a
a
to
be
which
it
was
not
tax,
competent to aureally
penalty,
though called
55,
State v. Allen, 3 McCord,
thorize the collector to impose.
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"We should say that notice of ijroceedings in such cases, and an
opportunity for a hearing of some description, were matters of con-

stitutional right.1 It has been customary to provide for them as
"
a part of what is " due process of law
for these cases ; and it is
not to be assumed that constitutional provisions, carefully framed
for the protection of property, were intended or could be construed
under which officers might secretly assess
one for any amount in their discretion, without giving him an opIt has often
portunity to contest the justice of the assessment.
been very pointedly and emphatically declared that it is contrary
to sanction legislation

to the first principles of justice that one should be condemned unheard; and it has also been justly observed of taxing officers, that
"it would be a dangerous precedent to hold that any absolute
power resides in them to tax

It

any notice to the owner.

as

they may choose without giving

is a power liable to great abuse," and it

might safely have been added, it is a power that under such circum" The
stances would be certain to be abused.
general principles
of law applicable to such tribunals oppose the exercise of any
such power."

This being the

^

case,

it is not to be supposed that

the legislature in any doubtful language has undertaken to confer

All

it.

reasonable

presumptions in construction should favor jus-

tice and right.

It

is not customary to provide that the taxpayer shall be heard
before the assessment is made, but a hearing is given afterwards,
either before the assessors themselves, or before some court or
board of review.

And

of the meeting of that court or board the

tax payer must in some manner be informed ; -either by personal
notice, or by some general notice which is reasonably certain to
reach him, — or, which is equivalent — by some general law which
fixes the time and place of meeting, and of which he must take
The last is a common method of enabling him to be
notice.
heard.'
" Notice," it is said by Agnew, J., in Pliiladelpliia v. Miller, 49 Peun.
" or at least the means of knowledge, is an essential element of
440, 448,
'

St.,

every

just proceeding which aflfects rights of persons or property."
And see Darling V. Gunu, 50 111., 424; State v. Drake, 33 N. J., 194; Butler v. Supervisors ot
Saginaw, 26 Mich., 22.
^Baldwin,
tjewaite, 43
5 There

J., in

Patten

v.

Green,

13

Cal., 325, 329.

See also

Cleghoru

v. Pos-

111., 428.

being no jurisdiction to assess a personal tax upon a nonresident,

All
er,
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these provisions, being of vital importance to the tax pay-

must be regarded

as

compulsory, and

a

compliance with them

as conditions precedent to any further step to charge him with

a

tax.i

fix

certain time for the meeting of a board of review, and the board fails to meet ; or a certain time for the return
and filing of the assessment for inspection before the meeting of
"When they

a

the board, and it is not filed, whereby opportunity for inspection
is lost ; the tax proceedings must be regarded as having failed to
become effectual, because of the failure of the officers properly to

follow them up as required, by law. No argument can be admissible in such a case which proposes the acceptance of something
else as a substitute for the securities the statute has provided.
To
substitute anything would require legislation ; and even legislation for the purpose would be of doubtful validity if it failed to
Such
provide what would, fully accomplish the same purpose.
regulations for the protection of individual rights are reasonable,
On
and they are demanded by justice and general convenience.
principles they must be regarded as mandatory,^ and
strict observance of their provisions held to be essential.^

general

a

ho is not chargeable Trith constructive notice of tlie action of assessors, and is
under no obligation to ajipear before them. St. Paul v. Merritt, 7 Minn., 258.
The determination of the tax to be paid by a corporation is not void because

of being made without notice, ■where the statute provides for a subsequent
Comnion'wealth i>. Runk,
notice — ■which ■was duly given — and an appeal.
26 Penn. St., 235.

Manuf. Co.

■Thames

Cush., 221

;

o.

Lathrop,

7

Kansas Pacific R. R. Co.

; Lowell
Kans., 558.

Conn., 550, 555
w.

Russell,

8

v. Wentworth,

6

Manuf. Co. v. Lathrop, 7 Conn., 550, 555; Marsh r. Chestnut, 14
111., 223 ; Cleghorn v. Postlewait, 48 id., 428 ; Nashville v. Weiser, 54 id., 245 ;
Mix V. People, Sup. Court, 111., June term, 1874; Philips v. Stevens Point, 29
Wis., 594; Walker v. Chapman, 23 Ala., 116; Insurance Co. v. Yard, 17 Penn.
St., 831, 338; French ». Edwards, 13 Wall., 50G, 511. In the ease In 7 Conn.,
550, the assessment was held void because an abstract thereof which the law
required should be filed by the first of December, was actually not filed till
the 20th, though this was ten days before the meeting of the board of review.
That the tax payer must take notice of the general law fixing the time and
place of hearing, see Methodist Pr. Church ®. Baltimore, 6 Gill, 391; O'Neal
V. Bridge Co., 18 Md., 1, 36.
' When one has by city charter the right to appear " and be heard " before
the common council, it is not competent for the council to limit the objections
State v. Jersey City, 25 N. J., 309. But
to such as may be made in writing.
» Thames
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The courts have been particularly careful to see that revisory
tax tribunals^ did not change assessments to the prejudice of taxpayers who, under the circumstances, had no reason to look for or
If the tax-payer himself does not
anticipate any such change.
appeal, he has a right to suppose that the assessment against him

will

If

authority is conferred upon
the board of review to change assessments under any specified
circumstances, the existence of those circumstances is a condition
An illustration is afforded by a case in
precedent to their action.
be allowed to stand as made.

A

New York.

city council had authority to correct descriptions
of lands returned for nonpayment of taxes or assessments; but

it was held, gave them no right to put to

this,

a

description of

that of the owner, when the effect, if valid,
would be to make the tax a personal charge against him.
Such
land

a new name, as

in the assessment, if it could be supported, would deprive the person assessed of the statutory right to notice, and of
the opportunity to apply for correction secured to those named in
a change

the original

roll'

And in

several states

after the assessment has been completed,

it has been decided that
no increase in valuation

can legally be made, without

notice to the tax-payer, either express or implied, with the opportunity for hearing.^
in writing, nor those
Jersey City, 38 id., 500. And as
to the right to be heard in general the following cases may also be referred to.
Lorimer v. McCall, 4 W. & S., 133 ; Stewart v. Trevor, 56 Penn. St., 374. And
that there must be opportunity aflbrded for it at the time and place fixed by
law, see Sioux City, etc., R. R. Co. v. Washington County, 3 Neb., 30.
neitlier one who has made objection
wlio do not appear at all, can object.

1

Courts, in reviewing assessments,

Hand, J., in WoodruflF

tion.

v.

to the assessment

Stale

v.

exercise a special and limited jurisdic-

Fisher,

17

Barb., 224, 232.

17 N. Y., 383.
Compare Overing ». Foote, 43 N. T.,
is said to be a " close case." Where the revisory board
orders a change made in the assessment, the assessor, it seems, may be compelled to make it in a certiorari proceeding.
Keck «. Keokuk County, 37

^Bennett

d.

Buffalo,

290, 294, where this

Iowa,
3

547.

Philips

B.Stevens

Point,

Wis.,

594; Matherson
«. Mazomanie, 20 id.,
428; Darling v. Gunn, 50 id., 424; Griswold V. School District, 24 Mich., 262; Patten v. Green, 13 Cal., 325; Sioux
City, etc., R. R. Co. v. Wasliington County, 3 Neb., 30; Leavenworth County
V. Lang, 8 Kans., 284 ; Kansas Pacific R. R. Co. v. Russell, 8 id., 558.
Where a
191;

Cleghorn

v.

25

Postlewaite, 43

III,

it,

party liable to taxation makes out and delivers to the assessor a list of his
taxable property, which is accepted by the assessor without question, the latter has no power afterwards, of his own motion, to alter
without giving
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Little need be said of poll taxes, as
likely

they are seldom levied, and when they are, the case is not

to raise any other question than that of the jurisdiction of the
assessors in the particular case.
And this will generally be a
question only of whether the person taxed has> his domicile within
the district.
Such a question is usually one more of fact than of,
law.^

A

tax assessed against the person

for personal estate is to be

McConkey v. Smith, Sup. Ct. 111., 1875, 7 Chicago Legal
Where, on appeal from assessment, the appellate board has power
to increase valuations on giving ten days' notice to the tax-payer, notice to
notice to the party.

News,

310.

his tenant is not suiHcient. State v. Drake, 33 N. J., 194. "Where, after valuation by assessors, the party taxed is permitted by law to make affidavit of the
actual value of his property, this is only evidence to be considered, and not
conclusive, unless made so by statute.
People v. Barker, 48 N. Y., 70. In
Oregon, the decisions of the' assessors and county clerk, constituting a board
of review, are made reviewable in the supreme court. Rhea ii. Umatilla
'
County, 3 Ore., 298, 300 ; Shumway v. Baker County, 3 id., 246.

'A

poll tax can only

be

assessed

On the question, what

Me., 497.

on residents.

constitutes

Herriman

®.

Stowers, 43

residence, the following cases

will throw light.
1

Harvard College v. Gore, 5 Pick., 369, 373; Sears «. Boston,
Met., 250; Thorndike v. Boston, id., 343, 345; Lyman v. Fiske, 17 Pick., 331,

334; Otis v. Boston,

13

Cush., 44; Cabot

v.

Boston,

id., 53; Lee v. Boston,

3

Bulkley -D.Williamstown, 3 id., 493 ; Carnoe -o. Freetown, 9 id., 357 ;
Briggs V. Rochester, 16 id., 337; Warren v. Thomaston, 43 Me., 406, 413; Parsou 11. Bangor, 61 id., 457; Poster v. Hall, 4 Humph., 346, 348; State v. Ross,'
33 N. J., 517; Daniel v. Sullivan, 46 Geo., 377; Bell v. Pierce, 51 N. Y., 13;
Matter of Nichols, 54 id., 63 ; Fry's Election Case, 71 Penn. St., 303 ; S. C, 10
Am. liep., 698 ; Arnold v. Davis, 8 R. I., 341 ; Tripp v. Crown, 9 id., 240. One
living on lands, subject to the exclusive jurisdiction of the United States, is
Opinions of Judges, 1 Met., 580. One who
not subject to taxation on polls.
has left the town of his residence, without the intention of returaing, is nevertheless taxable there while he remains in the commonwealth, until he has
Bulkley v. Williamstown, 3 Gray, 493. Resiacquired another residence.
dence is presumed to continue where it has been until a change is affirmatively shown, or at least until there is satisfactory evidence of abandonment.
Matter of Nichols, 54 N. Y., 63. If a line runs through one's house, he
must be taxed in the town which includes the most necessary and indispenHe cannot be taxed in both. Judkins ». Reed, 48 Me., 386 ;
sable portion.
Chenery v. Waltham, 8 Cush., 337. If he is assessed in two towns, his election
to pay in one rather than the other is not conclusive, but he is liable in the
one of his actual inhabitancy. Lyman v. Fiske, 17 Pick., 331 ; Chenery v.
Waltham, 8 Cush., 337. See also Hardy v. Yarmouth, 6 Allen, 277, 384. His
being taxed in one is not evidence that his residence and proper place of taxMead v. Roxborough, 11 Cush., 363.
ation is not in another.
Gray, 484

;

270

LAW

OF

TAXATION.

[CH.

SII.

I

in contem-

assessed to him at the place of his residence, because

irrespective of ownership,

if

is,

plation of law his movable property accompanies him wherever
he goes.
This is the general rule, though, as has been shown
elsewhere, tangible personal property may be taxed where it
the statute shall so provide.'

Property

'

Ante, p. 14. A vessel registered in New York, plying between Panama
and San Francisco, held not taxable in California.
Hays v. Pacific Mail
Steamship Co., 17 How., 596. See also, State v. Haight, 30 N. J., 438; People

of Taxes, N. T. Ct. of Appeals (1875), 11 Albany Law JourFerry boats running to
city, but owned in another state, are not
taxable to the city as property " within " it. St. Louis v. Ferry Co., 11 Wall.,
433.
See also Morgan v. Parham, 16 id., 471.
statute for the taxSo under
ation of " all lands and personal estates within this state," one cannot be assessed on capital invested in business in another state, or on chattels upon
farm
in another state. People v. Commissioners of Taxes, 38 N. Y., 234. A bond
is to be taxed where the owner resides, though the obligor resides elsewhere.
McCnrd, 374; &.ugusta v. Dunbar, 50 Geo., 387. But
Hayne ». Deliesseline,
would be compeboth obligor and obligee reside within the state,
perhaps
tent to provide by statute for collecting the tax from the former.
See Harper
what
said
id.,
Griffin,
23
33
113.
See
•D. Commissioners,
Geo., 566 Bridges v.
of this last case in Augusta «. Dunbar, 50 id., 387. The personalty owned by
citizen out of the state
taxable where lie resides. Commonwealth i). Hays,
B. Monr.,
MoSo are stocks he may hold in
foreign corporation.
Keen V. Northampton Co., 49 Penn. St., 519; Whitsell v. Same, id., 536. The
statute provided that nonresidents "doing business " in the state should he
taxed on sums invested " in said business."
Ileld not to apply to manu«. Commissioners

a

a

8.

b

1,

a

is

;

is

it

if

3

a

a

a

nal, 401.

factured article merely sent into the state for sale by an agent, who sold and rethe price.
Parker Mills v. Commissioners of Taxes, 23 N. Y., 343.

mitted

a

That money due on a land contract in the hands of an agent of
nonresident is taxable, see People v. Ogdensburg, 48 id., 390.
Compare SuThat nonresidents of
state or disin respect to property there situate or business
there carried on, see Corfield v. Coryell,
Wash. C. C, 371, 380; State v.
City Council,
Speers, 623 Harrison v. Vicksburg,
& M., 581 Worth
■B. Fayetteville,
Winston's L. & Eq., 70; Padleford v. Mayor, 14 Geo., 438;
Peace b. Augusta, 37 id., 597 Shirver v. Pittsburg, 66 Penn. St., 446 compare
Bennett v. Birmingham, 31 id., 15. Personalty received by distributee in the
state from the estate of one abroad
liable to taxation in the state under astat\ite taxing property distributed " to or among the next of kin " of an intestate.
Alvany ?). Powell,
Jones Eq., 51. The personal property belonging to the
estate of
deceased person
held in Connecticut to be taxable at his last
domicile the representatives of the estate not being trustees in the sense of the
statute which makes personal property in the hands of trustee taxable in the
town where the trustee resides. Cornwall ». Todd, 38 Conn., 448. A town
man as resident takes the burden of showing that he
which taxes
such, if
the right
Hurlburt v. Green, 41 Vt., 490 Same v. Same, 43
questioned.
i>.

trict may

Davenport,

40 111., 197.

a

pervisors

is

a

;

is

a

a

;

a

is

3

is

a

:

;

3

S.

;

;

3

4

be taxed therein
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held in trust sliould be assessed to the trustee where he resides,'
except where the trust is under the direction of a court, in which
case

A

it would be taxable in the jurisdiction

partnership being only

a business

having control of it.^
association of individuals,

the members are severally taxable

for their interests where they
But a prireside,^ unless the statute lays down a different rule.''
vate banker living in one place, and having a bank in another, is
for the pui-poses of taxation to be regarded as resident where the
bank is located.'

The principles upon which personal assessments are made' are
different under different statutes.
The most common method is
to

assess the

id., 316.

owner

Consent

give jurisdiction

a sum

which is supposed to represent the value

by a person to be taxed where he does not reside does not
and would not bind him. Blood v. Sayre, 17 id., 609.

' State V. Mathews,

Ohio St., 431, 437 ; Hardy d. Yarmouth, 6 Allen, 277,
152; Baltimore v. Stirling, 39 Md., 48; Carlisle v.
Marshall, 36 Penn. St., 397 ; People «. Assessors of Albany, 40 N. Y., 154. If
there are two trustees, one half may be assessed to each. State «. Mathews,
supra ; Baltimore v. Stirling, 29 Md., 48. Eesidence of cestui que trust immaterial. People t). Assessors of Albany, supra.
' Lewis V. Chester County, 60 Penn. St., 335. But it is said in this case that if
285; Catlin

e.

Hull,

10

21

Vt,

the trustee invests money on mortgage in another state, he may be taxed upon it
at the place of investment.
And see Supervisors v. Davenport, 40 111., 197.
An executor may be assessed personally for taxes against the estate, and have

Williams
them collected from his own property.
it is competent by statute to make the tax on
Payson v. Tufts,
charge against his guardian.
Bemis v. Boston, 14 Allen,
body v. County Commissioners,
V. Kittredge, 34 Vt., 9.
5

^

Hoadley

' Miner

v.

v.
a
13

Holdeu,
minor's

4 Wend., 333.
estate

So

a personal

Mass., 493.

citing Dwight v. Boston, 13 id, 316 ; PeaGrey, 97. To the same effect is Fairbanks

366,
10

County Commissioners,

105 Mass., 519.

N. Y., 155. And see Gardiner, etc. Co. v. Gardiner,
Mobile,
46 Ala., 158.
But it has been held that the
5 Greenl., 133 ;
v.
furniture of an inn is only taxable to the innkeeper at the place of his residence.
Charlestown v. County Commissioners, 109 Mass., 270. An army officer held
taxable on his furniture where he was temporarily stationed in the service. Finley V. Philadelphia, 33 Penn. St., 381. Under a statute in California, personal
property is to bo assessed and taxed in the county where it is situated, except
money and gold dust, which may, at the option of the owner, be taxed at the
place of his domicile. But to authorize the assessment of any jiroperty in
another county from the one in which he resides, it must appear that the
property is kept and maintained there, and is not there temporarily or in
People v. Niles, 35 Cal., 383 ; City of Oakland v. Whipple, 39 id.,
transitu.
v.

Fredonia,
Bates

113.

27
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of his personal property in bulk ; though an enumeration of certain articles is sometimes provided for.^ The statute may or may
not designate what shall be included by the assessors in their estimate ; but the taxable property will be indicated in some form,
by an enumeration of what shall be considered taxable
property, or by some general provision that all property shall be
taxed except what is specifically exempt.^
either

Compare Falkner v. Hunt, 16 Cal., 167, and People v. Sneath, 28 id., 613.
Every article specified in an assessment list must on the face of the list be so
described as to appear to be taxable. Adam v. Litchfield, 10 Conn., 127 ; Whittlesey V. Clinton, 14 id., 72.
' Taxable property does not necessarily include all subjects of taxation : e.
" When the word-s
g. polls may be taxable, gross sales by merchants, etc.
'-

'

taxable property ' occur in an independent act, it would seem that they should
be understood in the sense of things taxed which are susceptible of ownership or possession, unless there is something in the context which affixes to
them a dilTerent meaning, or unless the plain object cf the law will be deif they are not held to cover subjects of taxation which are not property

feated

sense."
R. W. Walker, J. in Lott v. Ross, 38 Ala., 156, 160,
citing Mosely v. Tift, 4 Fla., 402 ; De Witt v. Hays, 2 Cal., 468. " Property "
in a statute authorizing the imposition of taxes, without further explanation,
would not include a mere right to wharfage fees, though that as a franchise
has property value. De Witt v. Hays, 2 Cal., 468. It will include solvent
debts. Savings and Loan Association v. Austin, 46 id., 415. See People ii. Park,
23 id., 138; Catlin ». Hull, 21 Vt., 153.
Damages to which a land owner is entitled for the taking of his land for a
highway are not taxable as a " debt " before they have become fixed and receivable.
(A suit was pending.) Lowell d. Boston, 106 Mass., 540. Astowhat
is included in taxable i^roperty, see further, Louisville v. Hennlng, 1 Bush, 381.
Where " certifimtes of deposit " are taxable, an entry on a pass book is held to
be one.
Oulton v. Savings Institution, 17 Wall., 109 ; S. C, 1 Sawyer, 695.
The word macldnery held to include gas pipes laid under the streets, and
gas meters. Commonwealth v. Lowell Gas Light Co., 13 Allen, 75. See
Providence G-as Co. «. Thurber, 2 R.
15.
As to meaning of " inoyme " when that is taxable, see People v. Supervisors
of New York, 18 Wend., 605 Matter of Western Railway,
Met., 596 Commonwealth V. Ocean Oil Co., 59 Penn. St., 61. Where dividends are taxed, the
tax may be laid though tlie dividends are declared in stock.
Commonwealth
V. Cleveland, etc., R. R. Co., 29 Penn. St., 370.
If dividends are applied to in;

;

5

I.,

ia the ordinary

;

;

1

7

6

5

crease capital, they are taxable the same as if paid over.
State v. Farmers'
Bank, 11 Ohio, 94; Lehigh Crane Iron Co. ii. Commonwealth, 55 Penn. St., 448
As to tax on dividends in general, see State v. Charleston,
Rich., 561 Haight
Wall., 15; Railroad Co. ». Jackson,
V. Railroad Co.,
id., 262; United
States «. Railroad Co., 17 id., 332; Chicago, etc., R. R. Co. v. Page,
Bissell,
i61 Phoenix Iron Co. ■».Commonwealth, 59 Penn. St., 104.

CH.

THE ASSESSMENT OF PROPEETY FOR TAXATION.

SII.]

Assessment of corporations.

273

As regards corporations,

special rules are generally made. It has been decided, that
corporations are to be regarded as inhabitants, under a statute
which makes the personalty of inhabitants taxable.*
But this
is matter of construction, and must depend on the intent to be

All

gathered from the context.^

corporations are taxable when
the right to tax by a

has not expressly relinquished

the state

stipulation in the charter,^ and the method of taxation, and what
shall be taken as the measure of the tax, are in the discretion of

It

the legislature.

has been shown elsewhere, that sometimes the

franchise is specifically taxed,
sometimes

stock,*

sometimes

the capital,

the tangible property, and so on.

road property is taxed

or capital
Where rail-

is,

other property
the personalty should
be assessed to the company at the place of its business office
that being the legal situs of its personalty,' and for the purposes
Baldwin

includes

v. Trustees, etc., 37 Me., 369.

Louisville,

corporations.

etc.,

The word " persons " in the tax law
R. R. Co. v. Commonwealth,
Bush,
1

'

;

as

250.

1

;

3

'The word held not to include corporations.
Hartford Fire Ins. Co. v.
Hartford,
Conn., 15 Cherokee, etc., Ins. Co. v. The Justices, 28 Geo., 131.
Compare British Commercial Life Ins. Co. «. Com'rs of Taxes,
Keyes, 303.
^Bank of Pennsylvania
1).

Apthorp,

13

».

Mass., 353.

Commonwealth,

And

19

Penn. St., 144; Portland Bank

see ante, pp. 15, 35.

a

*

"Where
mutual insurance company was authorized to accumulate from
its profits a fund to continue liable for its losses during the term of its existence, held that this accumulation was capital, and liable to taxation as such.
16

id., 424.

monwealth

V.

N. Y., 241 People ». Supervisors
New York,
peculiar question on taxation of capital

For

;

8

v.

a

Sun Mut. Ins. Co.,

York,

Penn Gas Coal Co.,

63

of New
see Com-

Penn. St., 341.

is

is

a

a

is

it

a

is

;

;

;

5

Portland, etc., R. R. Co. v. Saco, 60 Me., 196 State -o. Person, 33 N. J., 134
Pacific R. R. Co. -o. Cass County, 53 Mo., 17 Orange and Alexandria R. R. Co.
so held of the rolling stock of
It
railroad,
■u.Alexandria, 17 Grat., 176.
to
distribute the taxation of rolling
has also been held competent
though
Kansas City, etc.,
stock through the various counties where the road rung.
R. R. Co. B. Severance, 55 Mo., 378. But on the point, whether the rolling
to be regarded as real or personal estate, there
railroad
great
stock of
See Randall ®. Blwell, 53 N. Y., 531.
Other corporadiversity in decisions.
tions are also to be taxed on personalty at the place of their principal ofiice.
Western Transportation Co. o. Scheu, 19 N. Y., 408. Where manufacturing
required to be assessed in the town " where the operations of
corporation
are to be carried on," this means the manufactory, and not the
Oswego Starch Factory v. Dolloway, 21 N. Y.,
place of financial operations.
As to assessment of railroad beds, see ante, 114.
449.
the company

18
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of taxation, it is sometimes provided thiit all railroad propertyshall be considered personal and taxable accordingly ; a provision
legislature is supposed to be entirely competent to
make.'
The corporation
of course, taxable on corporate
taxed on their
the individual corporators,
property only
shares of stock, are to be taxed where they respectivel}'- reside,"
;

if

is,

■wbich the

separately

assessed,^

'

in others the line in each

and in still others the whole

is

is

county

unit

;

the road and property as

a

is

though they may be, and sometimes are taxed at the place where
the corporate business
carried on, and the corporation made
the collector.
In some states railroad companies are taxed upon

assessed, and then the assessment apportioned between the several

A

company may be assessed

is

it

property not occupied and

held,

cannot be

being applied to
The track of
local railway

used.^

a

assessed as

railroad track,
"nonresident" lands; that term
as real estate,

highway where the company has no

though laid down in

a

counties and towns.

title.^

it

it

a

a

a

it
is

a

^

Held, under such provision, that
was not competent to tax
as real.
Bangor and Piscataqua R. R. Co. v. Harris, 31 Me., 533. See Cumberland Marine IVy.v. Portland, 37 id., 444, where
said that statute which would have
difl'erent
decision was overlooked in the previous case.
required
The right
to treit the rolling stock of
railroad as personal estate for the jjurposes of
taxation aiBrmed. Louisville, etc., R. R. Co. «. State, 25 Ind., 177. See Maus
V. Logansport,
etc., R. R. Co., 37 111., 77; Sangamon, etc., R. R. Co. v. Morgan
County,

14

id., 163,

5

a

;

^

Cornwell «. Connersville, 15 Ind., 150; Madison b. -Whitney, 21 id., 261.
Compare -Whitney v. Madison, 23 Ind., 831 Cumberland Marine R'y «. Portland, 37 Me., 444.
The word " stock " in statuf* authorizing the taxation
of stock in corporations, means not only the stock subscriptions, but the
actual tangible property of the corporation.
Ind., 310;
State v. Hamilton,

s

;

Auditor of Floyd County v. New Albany and Salem R. R., 11 id., 570; Mich.
Cent. R. R. Co. v. Porter, 17 id., 380 "Whitsell v. Northampton County, 49 Penn.
St., 526; McKeen v. Same, 49 id., 519; State v. Branin, 23 N. J., 484.
See

Toledo and Wabash R. R. Co.

■».Lafayette,

23

Ind.,

363.

5

3

*See Albany, etc., R. R. Co. v. Osborn, 13 Barb., 223; Albany, etc., R. R. Co
c. Canaan, 16 id., 344; Th3 Tax Cases, 13 Gill & J., 117; State v. 111. Cent. R.R.
Co., 27 111., 61; Sangamon, etc., R. R. Co. c. Morgan County, 14 id., 163; ProvR. I„ 459.
idence, etc., R. R. Co. i). Wright,
People

V.

Barker,

visors of Erie,

"People

48

48

N. Y.,

11. Cassity, 46

38 Conn., 423.

N. Y.,

70; Buflfalo and State Line R. R. Co.

v.

Super-

93.

N. Y-, 46; New Haven t. Fair Haven,

etc.,

R. R. Co.,
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Taxes on real property. In regard to the assessment of real
estate it is customary, and is certainly extremely proper, to give
These directions
very careful and specific directions by statute.^
for the most part have in view the protection of persons taxed.
Very simple proceedings might be all that would be requisite to
enable the state to collect its revenues if its interests alone were
to be regarded ; but so many circumstances are liable to leave
the owner of property in ignorance that proceedings are being
taken for that purpose, and possibly in ignorance or forgetfulness
that any duty on his part remains undischarged, that a govern-

individual citizens will not fail
will be reasonably certain to notify

ment careful of the interests of its
to make such provisions as

him of any default, and give him ample opportunity to protect
his property from sacrifice or forfeiture. And this is seen to be
specially important in tax cases when it is remembered that property sold for taxes, — particularly real estate — seldom brings
more than a small fraction of its value.

Seated

and unseated

lands.

Among the most

useful of

for the protection of persons taxed is one that
unoccupied lands, unseated lands, or nonresident lands shall be
assessed on a different list from the occupied or seated lands ; or

these provisions

if not on

different list, then on a different part of the same list.
The purpose is that the two distinct classes of land shall be asa

sessed separately,

so that the owner of

any parcel, knowing its
to look for his, and shall

shall know exactly where
thus be more certain to discover any claim made upon him by
reason of its ownership, and be enabled to discharge it before
any thing shall be lost to him in consequence of a default.^
character,

'

That a possession of and claim to public lands is taxable to the claimant,
People v. Shearer, 30 Cal., 656 ; People v. Prisbie, 31 id., 146 ; People v.
Cohen, id., 210; People v. Mining Co., 37 id., 54. That in Massachussetts, a
house built by one man on the land of another and owned by a nonresident
nor as realty, separate
is not taxable as personalty in the town whore it
from the land, see Flanders v. Cross, 10 Cush., 514. As to assessment of Indian lands after the Indian title
extinguished by treaty, see Fellows v. Denniston, 23 N. Y., 420. It has been decided in Connecticut that in the assessment of " mills," the machinery contained therein should be included, even
was personalty, and the owner
v. Ramsey,

&

Burd

S.

See

9

2

80 Conn., 18.

K.,

109.

a

though

it

is

is,

see

nonresident.

Sprague v. Lisbon,
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"
The terms " seated," " re.sideat," and " occupied lands may not
convey precisely the same idea as they are employed in the several

nof

They will in general, howThe
ever, be found sufficiently explained in the several statutes.

state statutes, and probably do

lands for taxation is, that
those which are cultivated or occupied, so that some one within
the taxing district is personally liable for taxation in respect to

general idea of the statutes classifying

them, shall be taxed in a list by themselves.

There are very esin considering the

sential distinctions, however, to be observed
The custom in most of the states is that, when
several statutes.
the periodical assessments are made, the lands are examined or
their condition inquired into, and they are classed irrespective of
any former assessment ; while in Pennsylvania the rule is that
lands once seated are presumed to continue so, and nothing but
by the occupier, without the intention of returning, will warrant their being changed to the unseated list.^
And the abandonment of part of an entire tract while
an unequivocal abandonment

the occupation of the remainder continues

will not prevent the

what are to be regarded as " seated " lands in Pennsylvania, see Wilson ji. Waterson, 4 Penn. St., 214, in Tvliicli it is lield tliat lands having a
house upon them and some improvements, though not occupied, are not to be
■As to

regarded as unseated without unequivocal marks of the abandonment of the
improvement, and its permissive return to its natural state. The improvement of part of a tract makes the whole

seated, though divided by a county
Hall, 19 Penn. St., 293. Where a number of unoccupied tracts
are to be used in the supplying a mill with timber to cut, this does not laake
Heft «. Gephart, 65 id., 510. Lands are seated when occupied,
them seated.
even though the occupant is an intruder.
Campbell v. Wilson, 1 Watts, 503;
Lorimer v. McCall, 4 W. & S., 133. And the occupation and cultivation of part
of a warrant fixes the character of the whole. Biddle ii. Noble, C8 Penn. St.,
279.
Residence without cultivation, or cultivation without residence, will
preclude land being sold as unseated. George «. Messenger, 73 id., 418. As
to what will constitute seated lands in general, see Campbell c. Wilson, 1
Watts, 503 ; Sheafer ». McCabe, 2 id., 431 ; Fish v. Brown, 5 id., 441 ; Kennedy i>. Dailey, 6 id., 369 ; Wallace v. Scott, 7 W. & S., 247 ; Lorimer v. McCall, 4 id., 133; Michell v. Bratton, 5 id., 451; Millikin v. Benedict, 8 Penn.
St., 169; Jackson «. Sassaman, 29 id., 106; Hathaway i). Ellsbree, 54 id., 498;
Lackawana Iron, etc., Co. D. Pales, 55 id., 90; Stewart ■!).Trevor, 56 id., 374;
Green «. Watson, 34 id., 333 ; Holfmau ij. Bell, 61 id., 444; George «. Messen-

line.

Ellis

v.

ger, 73 id., 418.
'"Harbeson

Negley
Trevor,

v.

Jack,

o. Breading,
56

id., 374.

3

Watts,

33 id., 335;

124;

Millikin

Arthurs

v.

v.

Benedict,

8

Penn. St., 169;

Smathers, 38 id., 40, 44; Stewart

v.
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So again, the general rule is
being regarded as seated.^
that while the owner or occupant is taxed personally for the land
"wliole

he owns or occupies, the tax is also made a lien upon the land,

will be sold for its satisfaction in case it is not collected of the person.
In Pennsylvania, on the other hand, while
and the land

the tax on seated lands is a personal charge, that on the unseated

lands alone has until recently been made a lien to be enforced by
sale.
And even since the recent law which makes seated lands
Kable to sale for taxes, the proceedings are different
notice to the owner being required.^

Under all the statutes, however, the requirement of
tion of lands

as seated and unseated,

personal

;

a classifica-

resident or nonresident,

etc.,

is probably to be considered imperative.' It has been so held in
Maine,* Massachusetts,' New York,^ Pennsylvania,' and in so
many other states that any question that might once have been
an open one must now be regarded as finally settled.*
'

Patterson

v.

Blackmore,

9

Watts, 104.

'

See Broughton v. Journeay, 51 Penn.
' Possibly Connecticut is an exception.

See

Ellis

St., 31 ;

«.

Hall,

Lovejoy

v.

19

Penn. St., 293.

Lunt,

48 Me., 377.

See Adams v. Seymour, 30 Conn., 403.

■"The law required improved
lands to be assessed to the owner. Held, that
an assessment to person unknown was void. Brown v. Veazie, 25 Me., 359 ;
Barker v. Hesseltine, 87 id., 354. To same eflFeot are Carmichael u. Aiken, 18

La. All., 205; Bidleman

v.

Brooks,

An

38 Cal., 72.

assessment

of

a

whole lot

to a person, and a sale of the whole is void if a part was never owned or possessedby him. Barker v. Blake, 36 Me., 433. Por a case of resident land assessed as nonresident,

' Rising
«
V.

V.

Whitney

see

Granger,
v. Thomas,

1

Lunt

v.

Wormell,

19

Me., 100.

Mass., 48.
33

N. Y.,

381 ; Crooke v.

Andrews,

40 id., 547;

Newell

Wheeler, 48 id., 486.

' Milliken v. Benedict, 8 Penn. St., 169. As to effect of consent to land being assessed in the wrong list, see Lorimer v. McCall, 4 W. & S., 133 ; M^illi'kenv. Benedict, supra; Negley b. Breading, 32 Penn. St., 335; Hathaway ■!).
Ellsbree, 54 id., 498. And as to erroneous listing in general, see Commercial
Bank v. Woodside, 14 Penn. St., 404; Stewart v. Trevor, 56 id., 374. Lands
assessed as seated cannot be transferred to the unseated list without notice to
Lorimer v. McCall, 4 W. & S., 133 ; Milliken v.
the owner where practicable.
Benedict, 8 Penn. St., 169; Commercial Bank, a. Woodside, 14 id., 404; Stewart V. Trevor, 56 id., 374 ; Bechdle ®. Lingle, 66 id., 38. But if a parcel has
Beohdie ®.
been on no list for several years, the owner has no such right.
Laird v.
it
in
case
of
abandonment.
seems,
Lingle, supra. Nor generally,
Hiestcr, 24 Penn. St., 453.'
* See

Messenger

v.

Germain,

1

Gilm.,

631 : Green v. Craft, 28 Miss., 70 ;

Ray-
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There has been the

of resident lands.

Assessment
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same

strictness of ruling under statutes which require the assessment
of resident or seated property to be made to the owner personally,
or to the occupant.^ Such an assessment is intended to establish
liabilitj-, and it is very manifest that assessors can have
no power to charge one class of persons, when the statute specifies a
a personal

Thus if the statute says the owndifferent class for the purpose.
ers shall be assessed, the assessors cannot lawfully charge occupants who are not owners,^ though if the statute only requires the
nor

V.

Lee, 20 Mich., 384

assessed

;

Milwaukee Iron Co.

v.

Hubbard,

29

Wis.,

51, 56 ;

Where the law requires the land to be
to the patentee when the owner is unknown, any other assessment

Wasliington
is invalid.

v.

Pratt,

Yeuda

8

Wheat., 081.

v. Wheeler,

9

Texas, 408.

of nonresident lands the name of a former owner,
held immaterial.
Alvord v. Collin, 20 Pick., 418. See Miller v. Hale, 36
Penn. St., 432 ; Philadelphia v. Miller, 49 id., 440; O'Grady v. Barnhisel, 23
Cal., 287 ; O'Neal v. Virginia, etc., Co., 18 Md., 1. If one is owner when proceedings are commenced, an assessment to him is not rendered invalid by a
change in ownership, before they are confirmed, of whicli the assessors have
no notice. Morange v. Mix, 44 N. Y., 315.
Putting

'

It

to an assessment

assessed unless the statute requires it.
Thompson v.
How., 422; Witherspoou v. Duncan, 4 Wall., 210, 219. The
rule has been applied with great strictness in Wisconsin in holding that an
assessment of the wife's separate estate to the husband, he living with her
was void under
statute requiring lands to bo assessed to the owner
upou
or occupant.
Hamilton v. Pond du Lac, 25 Wis., 496. Listing of land belonging to an estate to " widow and heirs," of the deceased person, held suflisting to the widow
ficient.
Wheeler v. Anthony, 10 Wend., 346. But
Munf., 419. A listing to " estate
alone was held void in Yancey v. Hopkins,
of J. B. Coles," held good. State «. Jersey City, 24 N. J., 108. Compare Cruger V. Dougherty, 43 N. Y., 107.
They have statute in Arkansas that " no sale of any lands or town lots for
the i^ayment of taxes shall be considered invalid on account of its having been
charged on the tax book in any other name than that of the rightful owner, if
such land be in other respects sufliciently described in the tax book, and the
taxes for which the same
sold be due and unpaid at the time of such sale."
This statute enforced in Mei-riok v. Hutt, 15 Ark., 331. And see Kinsworthy
V. Mitchell, 21 id., 145; Garabaldi v. Jenkins, 27 id., 453, 456.
Compare the
Missouri cases of Abbott v. Lindenbower, 42 Mo., 162;
C.,46 id., 291;
Hume V. Wainscott, 46 id., 145. Mistakes in names, not calculated to mislead
will not vitiate. Van Voorhis v. Budd, 39 Barb., 479 Pierce v. Richardson,
37 N. H., 306.
need not be

so

22

;

S.

is

a

1

a

a

it,

Carroll's Lessee,

a

3

^

Mass., 419. But the assessment of the lands of
Mansfield i). Martin,
company to one member who was in possession as* agent was held sufl3cient,
"
"
and the addition of agent to his name treated as surplusage.
Wells v. Bat-
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in the names of the owners respectively, ifhnoicv,
if they omit the name in the list, or set down the lands as belonging to persons unknown, the presumption that they performed
assessors to list

their duty in endeavoring to ascertain the owner may support the
assessment, until evidence that the officers did know the owner
overcomes

this presumption.^

Separate tracts to be separately assessed. It is also generally made a requirement that separate and distinct parcels of land
shall be assessed separately.
This is certainly essential where the
lands are resident or seated, and owned by different persons, each
of whom has a right to know exactly what demand the government makes upon him.^
And a failure to do this is not a mere
"omission, defect or irregularity," which can be overlooked, under
a statute which provides that assessments for taxation shall be
valid " notwithstanding any omission, defect or irregularity " in
; Knox i>. HuideWis., 537; Cardigan «. Page, 6 N. H., 182; Ainsworth c. Dean, 21
id., 400; Kelsey «. Abbott, 13.Cal., 609; Abbott v. Lindenbower, 43 Mc, 162;
S. C, 46 id., 391 ; Hume tj. Wainscott, 46 id., 145 ; Johnson v. Mclntire, 1 Bibb,

telle,

koper,

11

Mass., 477. See further, Coombs ». Warren, 34 Me., 89

21

295.
'

Blackwell on Tax Titles, 145, citing Cardigan v. Page, 6 N. H., 183 ; Smith
V. Messer, 17 id., 430; Nelson ii. Pierce, 6 id., 194; Ainsworth «. Dean, 21 id.,
400; Brown v. Veazie, 25 Me., 359; Merritt v. Thompson, 13 111., 716; Shimmin V. Inman, 26 Me., 228 ; Jaquith v. Putney, 48 N". H., 138.
The statute provided that the assessment should show " the owner of each
lot or portion of a lot (if known to the superintendent), if unknown, the word
'
Held, that
unknown ' shall be written opposite the number of the lot," etc.
when the assessment was returned with the word " unknown " thus placed,
" it amounted to an ofBcial certificate, by the proper ofBcer, that in point of
fact the owner of the particular lot designated was unknown to him," and
this was conclusive of the fact certified, and could not be collaterally called
in question in an action brought to recover the tax. Chambers «. Satterlee,
40 Cal., 497, 518, per Wallace,

J.

The assessment to S. M. Whipple of property belonging 1o S. B. Whipple,
held void. People v. Whipple, 47 Cal., 591. That where laud required to be
assessed to the owner is assessed to another, the proceedings are void, see
Dunn B. Winston, 31 Miss., 135; Abbotts. Lindenbower, 42 Mo., 163; Hume
V. Wainscott, 46 id., 145; People v. Castro, 39 Cal., 65; Himmelmanu. Steiner,
38 id., 175; Bidleman tj. Brooks, 28 id., 72; Kelsey «. Abbott, 13 id., 609;
Yenda

v. Wheeler,

cago, 48

Iowa,

111., 130;

135 ;

9

Texas, 408.

Blake, 36 Me., 433; State ». Williston,
People ■». Shimmins, 42 Cal., 131
Ware v. Thompson, 29 id., 65.

= Barker v.

20
;

Wis., 328; Eoby». Chi-

Boardman

v. Bourne,

30
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The like separate assessment is also essential

the proceedings.^

in other cases if the statute requires it.

If

ciently manifest.

separate parcels

The reasons are suffi-

of land belonging to diflier-

presumably of different values, can be
assessed together, neither of the owners has any means of determining the amount of tax which is properly chargeable to his
property, and consequently no means of discharging his own land
ent

individ.uals,

and

from the lien, and of protecting his title, except by paying the
■whole
of a demand some undefined and unde^lnable portion of
which is neither in equity nor in law a proper charge against him.^
Nay, when the two parcels are owned by the same person, if the
statute requires a separate

assessment, obedience

to the require-

ment is essential to the validity of the proceedings.
It cannot be
held in any case that it is unimportant to the tax payer whether
this requirement is complied with or not.
Indeed it is made
solely for his benefit; it being wholly immaterial, so far as the
interest of the state is concerned, whether separate estates are or
are not separately assessed.
And where .a requirement has for its
sole object the benefit

of the tax payer, the necessity for a com-

pliance with it cannot be made to depend upon the circumstances
of a particular case, and the opinion of a court or jury regarding
the importance of obedience to it in that instance.
That method
of construing statutes would abolish all certainty.^
Fond du Lac, 25 Wis., 490. Compare Stewart v. Slioenfelt, 13
Mitcliell, 1 W. & S., 310; Mitcliell v. Brattou, 5 id.,
S.
451 ; Russell v. Werntz, 24 Penn. St., 387; Miller v. Hale, 26 id., 432; McReynolds V. Lougenberger, 57 id., 13; Dietrich ». Mason, id., 40; Rogers «. John'

Hamilton

&R.,

son,

67

v.

3G0; Bratton J).

id., 43; Sargeant

».

Bean,

7

Gray, 125.

5 See

Shimmin v. luman, 26 Me., 238 ; Baker v. Blake, 36 id., 433 ; Hayden
V. Foster, 13 Pick., 492; Jennings v. Collins, 99 Mass., 29 ; Crane v. Janesville,
20 Wis., 305; Orton «. Noonan, 25 id., 673, 677; Siegel d. Outagamie Co., 36
id., 70; Willey v. Scoville's Lessee, 9 Ohio, 44; Douglass d. Dangerfield, 10
id., 152, 156 ; Cooley i>. Waterman, 16 Mich., 466 ; Hanscom v. Hinman, 30 id.,
419; McLaughlin v. Kain, 45 Penn. St., 113; Dunn ». Winston, 31 Miss., 135;

Terrill

«.

= See

Groves,

18

Cal., 149.

Ins. Co. v. Yard, 17 Penn. St., 331, 338; French v. Edwards, 13 Wall.,
Walker v. Chapman, 22 Ala., X16; Martin v. Cole, 38 Iowa, 141, 1.53;
Sandwich i). Fish, 2 Gray, 298, 301. But the grouping of two or more parcels
owned by the same person was held in Russell v. WerntZ) 24 Penn, St., 337, to
he only an irregularity, and therefore cured under a statute which provided
that " no irregularity in the assessment, or in the process or otherwise, shall
506, 511;
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Assessors are sometimes

em-

bouse

so

occupied,

a

a

it,

barrassed by the necessity for determining what is to be regarded
" A
a separate parcel for the purposes of taxation.
dwelling
bouse with the land and appurtenances occupied with
warefarm or other parcel of real estate let to the

same tenant by one and

the same lease, parcels detached

each other, and used and occupied for different purposes,

from

may re-

spectively be regarded as separate and distinct estates. When
this can be done, they must be deemed to be separate and distinct
estates, to be distinctly valued and assessed."-'

But in the

case

of

unimproved lands, the general understanding appears to be, that
an assessment as one parcel of that which

owner

as such

was purchased by the

it

is

it

is

parcel,^

contained four distinct eighty acre lots.
still owned as one
on the assumption that the whole
or at least that
not known to the assessors to have

it

This

is

been held good, though

section has
'^

of the whole south half of

Thus, an assessment

a

is

though by the government survey
was subdivided, for the purpose of being offered for sale, into
several parcels, each of which might have been sold separately.
sufficient,

to the un-

8

ment of unseated land on the seated list, and then transferring
Millilien v. Benedict,
Penn. St., 169.
seated -without notice.

it

be construed or taken to aflfect the title of the purchaser, but the same shall
be declared to be good and legal." But this -would not validate the assess-

^SJiMW, Ch.

J., Hayden

v.

Foster,

13

Pick.,

492, 497.

«.

Hinman,

2

'

Gilm., 437, 443. And see Spellman v. Curtenius, 12
the two halves of a half section -were separately described, but
The assessment and sale of -whole section together -was
assessed together.
good deal of discussion,
sustained in Martin «. Cole, 38 Iowa, 141. There
Atkins

to be regarded as

a

in this case as to what
of assessment and sale.

is

a

is

a

111., 409, -n-here

separate parcel for the purposes

In Jennings

;

if

a

a

a

a

a

2

v. Collins, 09 Mass., 29, 31, several lots were assessed together
part of them only.
Wells, J., says " If
Packard,
who was owner of
to one
the lots had all been the property of Packard at the time the tax was laid, the
mere fact that he had divided the land into small lots for the purposes of sale,
separate valuation of each lot. But
would not require the assessors to make
where lands are separated, either by the use or purpose to which tliey are devoted, or by the mode of their occupation, or are disconnected in location,
lien upon each
tax laid generally upon an entire valuation cannot be made
the same perare
all
and
when
owned
they
occupied
even
by
separate parcel,
are
in
the
decisions
that
blocks
of
land
city may be asIn California
son."
they have been subdisessed by blocks when assessed to the owner, even
vided into lots. People v. Culverwell, 44 Cal., 620 People v. Morse, 43 id., 534.
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But an assessment which divides such

a

parcel into the lowest legal subdivisions can not prejudice the
owner where the land is unoccupied and unimproved,^ and would

water power, it has
been held, cannot be taxed independently of the land on which
the power is obtained,' and the authorities in general are imperative in holding that an unauthorized division of a tract in the
seem to be unobjectionable.

Unimproved

assessment, which tract has no known legal subdivisions, is as fatal
as an

unauthorized grouping of distinct parcels would

Description.

In listing

the land,

be.^

it must be described with

particularity sufficient to afiord the owner the means of identification, and not to mislead him.' A description that would be suffi-

It

is proper to assess partnership

vidual partners.
'

Hubbard

lauds to the partnership,

■».Winsor, 15

Mich.,

instead of the indi-

146.

It

is usual to provide by statute for the case of lands where diflEerent persons claim distinct interests in different portions; allowing each to pay the tax
on any portion he will distinctly define; the amount being ascertained by the

proportion in quantity which that tax bears
' See Jennings v. Collins, 99 Mass., 39, 31.

to the whole.

If

two town lots are occupied and
used as one lot, the buildings thereon being partly on each, they may be sold
for taxes together as one lot, their use and nature determining that they are to
be regarded as one lot. Weaver v. Grant, Sup. Ct. Iowa, 8 Western .Jurist, 587.

' Boston Manuf. Co.

v. Newton, 23 Pick., 33. It was held in Stein v. Mobile,
Ala., 234, that where one holds real estate within a city, and in connection
thei'ewith an exclusive right to supply the city with water, this intangible right
17

is subject to valuation and taxation like tangible property.

In Brown v. Hays, 66 id., 229, it apFinney, 73 Penn. St., 467.
peared that warrant No. 4033 containing 1036 acres, all but 16 of which was
in Polk township, was assessed in Polk by the number, and the taxes paid for
several years. Afterwards it was assessed by number in Polk as 720 acres,
< Beading v.

and the remaining 300 acres in the other township. The owner paid the taxes
in Polk, and the remainder was sold. Held, that the payment by the number
of the warrant was payment in full, and the sale of the 300 acres was wholly
void. The assessor had no right to divide the tract in Polk into two parcels
when not divided by the owner ; and the assessment with a wrong specification
of quantity would not be notice to the owner that the remainder was assessed

And see Willistont). Colkett, 9 Penn. St., 38, where an assessment
of a tract as 200 acres was held good, though it contained 600; the remainder
of the description sufficiently identifying it.
elsewhere.

Blackwell, in his Treatise on Tax Titles, p. ]24, says: "A description
certain to convey land between man and man which, if contained
in an agreement to convey, would authorize a court of equity to decree a specific execution, will not answer in the proceedings to enforce collection of a
6 Mr.

sufficiently
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individuals would generally be
nevertheless, possible for cases to arise in

It

which such

a

sufficient here.

criterion would be an unsafe

particular
errors of description occur, they may well

be rejected and the deed sustained

if,

if

deed which one executes for the purpose of conveying

description of land,

In

one to apply.

a

conveyance between

a

after rejecting them,

suffi-

a

cient in
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a

;

cient description remains to identify the land intended
the erroneous circumstances which were added could not have misled the party conveying, who, all the time, had in mind particular
because

a

But the same
parcel which the erroneous particulars did not fit.
errors in
description prepared by another, might very likely

a

If

is

tax. In the case of private transactions, tlie courts, in construing tlie document, endeavor to collect the intention of the parties, and give that intention
latent ambiguity exists in the description, parol evidence
effect.
re-

a

;

is

it,

sorted to for the purpose of explaining
and giving to the intention of the
parties complete oj)eration and where the estate to be conveyed
sutEciently
circumstance, false
described in the deed, or other writing, the addition of
or mistaken,
into effect.

will be rejected as
In tax proceedings

surplusage, in order to carry that intention
the owner of the estate has nothing to do —

If

a

a

is

he intends nothing; the government
acting, through its agents, in hostility
view of enforcing the collection of tax from him.
tlie
to him, and with

a

is

officers undertake to list for him lands lying in one place for those which lie
in another, or have no existence at all, they intend to do what the law, under
laid down that listwhich they profess to act, does not permit. The rule

;

a

a

a

is

is

it

a

is

a

it

ing is fatally defective and void, if contain such falsity in the designation
or description of the land listed as might probably mislead the owner, and
to be sold or
prevent him from ascertaining by the notices that his land
mistake or falsity defeats one of the obvious and just
Such
redeemed.
purposes of the law) — that of giving the owner an opportunity of preventing
the sale by paying the tax." With deference
may be suggested that quite
sometimes attached to the idea that "the government,
too much importance
acting in hostility to " the tax payer, " and with
through its agents,
view
the
collection
of
tax
from
him." The proceedings in the
to enforcing
tax, are not, in any proper sense, hostile to the citizen
assessment of
they
are, on the other hand, proceedings

necessary and indispensable

to the deter-

a

a

mination of the exact share which each resident, or property owner, ought to
take, and may and ought to be supposed desirous of taking in meeting the
revenue; — proceedings which the willingness of the
public necessity for
with, and which only become hostile when the
dispense
cannot
tax payer
fails
to be performed by payment.
duty to pay, once fixed,
Then, and then
only, do the steps taken by the government assume compulsory form; until
is

that government and taxpayer will act
presumption
together in harmony, and that the latter will meet his obligation to pay as
soon as the former has performed its duty in determining the share to be paid.
then the reasonable
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mislead the owner who would be informed of no error, and who
must, from the description alone, discover what land was intended.
The same may be said of any imperfection in the description ; the
owner, if it has been prepared by himself, will read it in connection with his own knowledge of those surrounding circumstances,
ill the light of which he has framed it; but an equally imperfect
by another and unaccompanied by any such
circumstances, would fail to convey to his mind any idea that his
own land was intended.
It certainly would be much less likely
to do so than where he had prepared it himself.
description,

prepared

The purposes in describing the land are, first, that the owrner
may have information of the claim made upon him or his property''; second, that the public, in case the tax is not paid, may
be notified what land is to be offered for sale for the nonpayment

;

and third, that the purchaser may be enabled to obtain a sufficient
conveyance.

If

it will ordinarily

the description is sufficient for the first purpose,
be sufficient for the others

Several at-

also.

tempts have been made to lay down some general rule as to what

" Nois sufficient, and what not, for a description in the listing.
tice," it is well said, "or at least the means of knowledge, is an
essential element of every just proceeding which affects rights of

But how can the duty of the payment

persons or of property.

?

it,

of taxes be performed without the identity'- of the subject matter
of the duty being made known to him who is to perform
A thing, whether land or chattel, to be
by name or description
the subject of legal action, must be proceeded
or by description,

but

by name

it

is

has
descriptive only because
become associated with the person or thing named.
A name,
therefore, which has never become connected in any manner with
a

name

against

a

a

;

a

is

any title or possession of land, clearly infers no means of its identification. So the mathematical contents expressed in figures
mark of identity peculiar to the land but like common
not
noun, has no immediate or cognate relation to
particular tract.

*

*

is

a

is

is

;

is

said to be
matter for the jury.
Identity
Certainly this
but from its very nature, the fact of identity
dependent
on circumstances which attach themselves to the land.
It beso

answers to the circumstances of descrip-

tion, we are able to identify it.

The evidence of identity

record which contains the description and fixes the dutj-.

is

cause the thing described

the

As-
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is,

from its legal requirement, and the necessity of prewritten entry, and must depend upon the
serving its evidence,
records of the commissioner's office, and not upon parol testia

sessment

whole

is,

".

:

is

it

^

And after an
mony, or the private duplicate of the assessor."
examination of cases decided,
added
The result of the
wholly fails to lead to identi-

that where the assessment

is

is

^

is

fication, so that neither the owner nor the officer can tell that his
land
taxed, the duty of payment cannot be performed, and the
assessment
void."
The rule thus given
quite as liberal in

is

is

it

is

if

a

a

is

it

support of imperfect or inaccurate descriptions as would be applied to conveyances inter paries.
In another case in the same
state,
said sale " will pass the title, although assessed in
wrong name or by a wrong number,
otherwise designated and
the recognized princapable of identification. The reason for this
the land, and not the owner, which
ciple, that
chargeable,

and to be charged with the tax. It must, however, be susceptible of identification as the land assessed, otherwise the sale would
a

;

a

void."

^

But identification may possibly be made out to the
satisfaction of
jury by
description that would be extremely
likely to mislead the owner himself the jury having their attenbe

tion called to the errors or defects which exist, and the owner not

;

4

;

1

a

8

6

;

3

;

4

;

2

9

6

S.

upon

4

'

v. Miller, 49 Penn. St., 440,448, per Agnew, J., citing and comC, W. & S., 133
McCall v. Lorrimer,
"Watts, 351, 355
W. & S., 475; Stewart v. Shoenfelt, 13 S. & R, 360; LuffDunn V. Belyea,
liorougli V. Parker, 16 id., 351; Morton ii. Harris, Watts, 319, 325; Hubley v.
P. & Watts, 496 Strauch d. Shoemaker,
W. & S., 166: Burns «.
Ke3-sei-,
McKeelian,
W. & S., 238 Russel ».Werntz, 24
Lyon, Watts. 363 Harper v.
Penn. St., 337; Laird «. Heister, id., 452; Miller ». Hale, 26 id,, 432; Cooper
W. & S., 520; Dunden
Watts, 162, 165; Thompson v. Pisher,
V. Brockway,
These cases
«. Snodgrass, 18 Penn. St., 151; Woodside v. Wilson, 32 id., 52.
great variety of descriptions, some of which are held sufficient,
pass upon

Philadelpliia

menting

and some are not.
v.

;

2

Miller, 49 Penn. St., 440, 455 Harris v. Tyson, 24 id., 347.
the return of the tract by the assesGilbert, 58 id., 266. It
Brown v. Hayes, 66
sors which fixes its identity and liability to taxation.
made
however,
provision
some
states,
by law for a corIn
229.
St.,
Penn.
the
board.
descriptions
by
the
county
rection of
Philadelphia

is

is

See also Glass v.

assessed,

as preceding

cases show.

it

it

5

Thompson, J., in Woodside v. Wilson, 32 Penn. St., fi2, 54. This statement
would, of course, be inapplicable to the case of an assessment of resident
must be so
to be assessed to the owner,
land.
When the law requires
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being aware that there are any, but having a right to assume, until
notified to the contrary, that all descriptions in the list have
accurate application to some particular pieces of property, and fit

A more satisfactory
"
the designation of the land will be
rule would seem to be that
sufficient if it afford the means of identification, and do not posi' or be calculated to mislead him.'
tively mislead the owner,"
It is thus expressed in a New York case : " An assessment of
nonresident land is fatally defective and void if it contain such a
some others when not appearing to fit his.

falsityin the designation or description of the parcel

assessed,

as

might probably mislead the owner and prevent him from ascertaining by the notices that his land was to be sold or redeemed.
mistake or falsity defeats one of the obvious and just purposes of the statute — that of giving to the owner an opportunity
of preventing the sale by paying the tax."^ Under this rule
Such

a

each case must depend so much upon its own special

facts that

little service could be done by giving the decided eases in detail
here.
'

'

Several are given in the note, and others are referred

Thompson,

J., in

Woodside

».

Wilson,

to.*

33 Penn. St., 52, 55.

Curtis v. Supervisors of Brown County, 22 "Wis., 167, in wliicli it is
tliat a description sutHcient as between parties will be sufficient always in an assessment, or that particulars in it wliicli are erroneous can be
To the same point is Dike o. Lewis, 4 Denio, 237;
rejected as surplusage.
See

denied

Ortoa v. Noouan, 23 Wis., 102, in which it is said words cannot be supplied by intendment.
It is to be observed of this case, however, that the
words it was proposed to supply would have wholly changed the apparent
see also

meaning.

J., in Tallman v. White, 2 N. Y., 66, 71. See also LaflFerty v. ByOhio, 458; Turney u. Yeoman, 16 id., 24; Parnum v. Buffum, 4 Cush.,
260: Amberg •<;.Rogers, 9 Mich., 332; Green k. Lunt, 58 Me., 15; States.
Union, 36 N. J.,309. In Hill «. Mowry, 6 Gray, 551, the rule is laid down
that a lax deed, taking effect only as the execution of a statute power, should
be construed with some strictness, so as to enable the grantee to identify the
^Buggies,

ers, 5

land, and to enable the owner to redeem it. And it was held that a deed
which bounds the laud correctly on two sides, bounds it on the third by land
on which in fact it is bounded in part only, and on the fourth by land from
which it is separated by the land of a third person, is void for uncertainty.
the only description was " William Bush's heirs, 2560 acres," held
Bush s. Williams, Cooke (Tenn.), 274. So where the description
insufficient.
was " Moses Buffum, house and land," Buffum not being the occupant.
< Where

Farnum

v.

Buffum, 4 Cush., 260.

So where the description

Compare Coombs v. Warren, 34 Me., 89.
is part of a lot without showing how much, or giv-
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Taluation.

Where the grouping of lands for assessment is
inadmissible, the valuation of several parcels in gross is equally

No valuable purpose could be subserved by separate descriptions if the parcels, though separately described, were to be
grouped in valuation. ^
so.

ing boundaries.
Detroit Young Men's Society v. Detroit, 3 Mich., 172;
Massie
v. Long, 3 Oliio, 337, 289 ; Green v. Lunt, 58 Me., 518.
But
as "tliat part of private claim 61, lying east of the nortli
of the river Ecorse," in a township named, is sufficient.
Gilman 1). Riopelle, 18 Mich., 145. Error in stating the quantitj-- of the land,
however great, will not vitiate.
Brown v. Hays, 66 Penn. St., 229 ; Williston
ti. Colkett,
9 id., 38; Gilman d. Riopelle, 18 Mich., 145.
Omission of the
number of a town lot, or the name of the owner, is fatal where the law requires them to be given. Thacher ex parte, S Snend, 344. Description in the
notice of tax sale, as " Tract No. 8, S. D., advertised, 4197," hold wholly insufficient.
Griffin e. Crippen, 60 Me., 270. Compare Glass v. Gilbert, 58 Penn.
St., 366, 290. An assessment as definite as the grant under which the land is
held, is sufficient.
People d. Crockett, 33 Cal., 150. A description, " one
hundred varas square," with definite boundaries on three sides, is sufficient.
Garwood v. Hastings, 38 Cal., 216. An assessment of a large tract of land,
which describes it by metes and bounds, and then excepts from the tract parcels of the same which have been previously conveyed, but does not describe
the excepted portions by metes and bounds, nor in any manner but by a reference to recorded deeds, is «)ot'(Z on its face. People u. Cone, 48 Cal., 427;
People V. Hyde, id., 431 ; see also People v. Hancock, id., 631. A description
of the land by well understood abbreviations is sufficient, thus: " E. J^, s. w.
Sibley v. Smith, 3 Mioh., 486,
}^, sec. 24, town 3 south, of range 7 west," etc.
503 ; see also Long v. Long, 2 Blackf , 293 ; Jordan, etc.. Association, etc., v.
Wagoner, 33 Ind., 50; Atkins v. Hinman, 3 Gilm., 437; Olcott c. State, 5 id.,
481; Blakely «. Bestor, 13 111., 714; Stevens «. Hollister, 18Vt., 294; Goodell
Further, as to what is a sufficient description, the
V. Harrison, 2 Mo., 124.
Ronkendorf v. Taylor, 4 Pet., 319; Lafferty's
are
instructive.
following cases
Lessee v. Byers, 5 Ohio, 458 ; Trevor v. Emerick, 6 id., 391 ; Larrabee «. Hodgkins, 58 Me., 412; Griffin v. Crippin, 60 id., 370; Orono i). Veazie, 61 id., 431 ;
Currie ii. Fowler, 5 J. J. Marsh, 145 ; Le Fever i). Detroit, 3 Mich., 586 ; "Wright
V. Dunham, 13 id., 414; Atwell v. Zeluff, 36 id., 118, 131; Jaques v. Kopman,
v. Fonbene, 15 id., 15; Latchman v. Clark, 14 Cal.,
6 La. An., 543; Woolfolk
131; High ». Shoemaker, 33 id., 363; Bosworth i). Danzien, 35 id., 396; People V. Flint, 39 id., 670; Ainsworth v. Dean, 31 N. H., 400; Bidwell i). Webb,
10 Minn., 59; Bidwell v. Coleman, 11 id., 78; St. Peters Church ». Scott County, 13 id., 395; Shaw i). Orr, 30 Iowa, 353. A falsity in the description which
might mislead, runs through and invalidates all the subsequent proceedings.
a description,

branch

Yenda
'

v. Wheeler,

People

1).

9

Mining

Texas, 408.
Co., 39 Cal., 511

;

People

v.

Hollister,

47 id., 408.

In

this last case there was a separate valuation of each parcel in the column with
" Value," it is
the descriptions, but not carried into the appropriate column.
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It

is elsewhere shown ^ that valuation is in its nature a Judicial
act, and the assessors in making it are entitled to the customary
protection which the law accords to officers exercising corresponding judicial functions. The party injured by their errors, committed without fraud or malice, has in general only such remedy
as the statute may afford him.
And in no proceeding is one to
be heard who complains of a valuation which, however erroneous,
charges him only with a just proportion of the tax.
assessment is not out of proportion, as compared

generally on the same roll,
bor is

assessed

If

his own

with valuations

it is immaterial that some one neigh-

little and another too much.'

too

The legislature cannot make the valuations of property for taxation.'

The nearest approach to the exercise of such an authority
by the legislature is where it definitely fixes the basis for a local
But in such cases the
assessment, by the acre, by frontage, etc.
considerations which affect benefits are matters, of notoriety, and
may well be taken notice of by the legislative body when prescribing a rule which, at least in the particular case, is to operate

In a majority of the states the
generally and with uniformity.
rule prescribed by the statutes is that lands and other real estate
shall be valued as such, irrespective of the separate estates that individuals may have in them.

Under such

a practice, he who,

time being, enjoys the possession of the real estate,

for the

and the per-

nancy of the profits may be charged with the tax.* The practice, however, has not been universal ; in some states, and partiosaid, " can ooly be cletei-mined by the ordinary selling and buying prices, for
cash, at the time."
Caruihers, J., in Brown v. Greer, 3 Head, 695, 697. This
is a criterion which, it is safe to say, is very seldom applied.
'See Chapter

XXIV.

v. County Commissioners,
'^Chicopee
16
Gray, 38. As to actual value,
and how it is to be got at, see State v. Ferris, 23 N. J., 546 ; State v. Kandolph,
25 id., 437; Oswego Starch Factory v. Dolloway, 21 N. Y., 449; People v. Dolan, 36 id., 59, 62; People v. Ferguson, 38 id., 89; People v. Barker, 48 id., 70.
3

Hastings, 29 Cal.,449.
Of course the assessment is fatally delacks the valuation.
Garwood v. Hastings, 38 id., 216. As to the
valuation of railroad property, see State v. Illinois Central R. R. Co., 27 111., 64.
People

fective

«.

if it

■<
Turner

Smith,

Wall.,

553; Atkins v. Hinman, 2 Gilm., 437, 449;
Gray, 185; WiOard v. Blonnt, 11 Ired., 624; Brown v.
Parker v. Braxton,
Austin, 41 Vt., 262 ; Merrick v. Hutt, 15 Ark., 331 ; Briscoe v. Coulter, 18 Ark.,
423 ; Blackwell on Tax Titles, ch. 38 and notes.
i).

2

14
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have required
separate interests to be separately assessed.' When the whole is assessed as an entirety, provision is usually made under which the
respective owners may pay their proportions of the tax, and have
their respective interests discharged of the lien.^

Authentication

proceedings,

the statutes

of the assessment.

The result of the action
of the assessors is embodied in an assessment roll or list. The
statutes provide how this shall be authenticated,

and compliance

with their provisions is essential.^
The methods are different in
the different states, and are sometimes changed in the same state.
But the rule of law is clear. Where the law required the roll to
' Separate
interests

in Pennsylvania assessed and sold separatelj'. See McLaughlin ■».Kain, 45 Penn. St., 113. As to Mississippi, see Dunn v. Winston,
31 Miss., 135.
As to Kentucky, see Oldhams v. Jones, 5 B. Monr., 464. In
the case of special assessments it has been more usual to assess distinct interests separately, sometimes, however, providing for a sale of the fee.
See Jackson V. Babcock, 16 N. Y., 246 ; Matter of De Graw St., 18 Wend., 5G8.
And
see further Williams v. Brace, 5 Conn., 190.
The case of Jackson v. Babcock,
16 N. Y., 246, was this:
The statute provided for proceedings in court under which, in street opening cases, where there were distinct interests in lands
which were subject to a lien for the assessment, one owner of an interest
might proceed in the supreme court against all the others, including unknown
owners, for an equitable apportionment of the assessment, and after advertising for the appearance of the unknown owners, obtain an order for an absolute sale of the fee ; the proceeds to be applied, so far as necessary, to the disThis statute was held to be valid, and effectual to
charge of the assessment.
cut off all contingent as well as vested rights.
are some cases in which it has been held that the omission of the
dollar mark as a prefix to the figures which represent the value of the property in the assessment roll will render the assessment nugatory; there being
Branothing in its absence by which to determine what the figures indicate.
Union,
81
And
id.,
».
132.
see
Seaman,
People
30
610;
Cal.,
Savings
«.
ley
has
been
held
in
171.
The
New
contrary
People V. Empire, etc. Co., 38 id.,
Hampshire. Cahoon v. Coe, 53 N. H., 518, 524. And see State v. Eureka, etc.,
Co., 8 Nev., 15; Chickering ». Faile, 38 111., 342; Elston «. Kennicott, 46 id.,
In Illinois it is decided that a judgment for taxes in which the sums
187, 202.
are expre.ssed in figures without a dollar mark prefixed, is void for want of
Lawrence v. Fast, 20 111., 338 ; Lane ». Bommelmann, 21 id., 143 ;
certainty.
Epinger v. Kirby, 23 id., 521, 533; Dukes v. Kowley, 24 id., 210; Chickering b.
Faile, 38 id., 343; Cook i,. Norton, 43 id., 391; Potwin v. Oudes, 45 id., 366;
Elston V. Kennicott, 46 id., 187 ; Pittsburg, etc., R. K. Co. v. Chicago, 53 id., 80.
These decisions were followed in Woods v. Freeman, 1 Wall., 398; and Ran^ There

dolph

V.

Metcalf,

3 Warner v.

6

Cold., 400, 408.

Grand Haven,

19

30

Mich.,

34.
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tbe signing of tbe cer-

be signed, and a certificate to be attacbed,

tificate was held not to dispense with a signing of the roll, and if
that was not signed, no proceedings could be taken upon it.'
Where the statute required the assessors to certify that they had
value, according to the best of
certificate that they had assessed it
"
declared

assessed the property at its true

their knowledge and belief, a
"
was
void.^
according to the usual way of assesssing
The same was held of a certificate that the assessors had estimated
the real estate " at a sum which, for the
of the

assessment,

purposes

In

these cases the asses-

certificates

correspond to the

we believe to be the true value thereof."
sors had endeavored

to make the

^

it being notorious that whatever they may certify, they are
not in the practice of estimating property at its true value.
A
failure, however, to comply literally with a statutory form will
not vitiate if there is a substantial compliance.^
fact,

In

Equalization.

some states, when assessment rolls are com-

pleted and signed, they are subject to review by a higher authority, for the purpose of an equalization, in case the assessment of
one district is found to be relatively higher or lower than that of
Sibley v. Smith, 2 Mich., 486. The statute was afterwards changed. See
Lacy V. Davis, 4 Mich., 140. See further Colby v. llussel, 3 Greenl., 327; Foxcroft u. Nevens, 4 id., 72 ; Kclley v. Craig, 5 Ired., 129 ; Johnson v. Elwood, 53
A similar defect held a mere irregularity and cured as such
N. Y., 431,435.
by a statute that no irregularity should defeat the tax title. Townsen v. Wil'

son, 9 Peun. St., 370.
=

id.,

Van Rensselaer

».

Whitbeck,

5

Mich.,

7

N. Y.,

517 : compare

Parish

d.

Golden,

35

4G3.

' Clark
Foxcroft

Crane,

1).
D.

Nevens, 41d., 72;

151.

See

Johnsons

also Colby v. Russell,
Goodridge,

15

3

Greenl., 227;

Me., 39; Kelar

u. Sav-

age, 20 id., 199.

Y., 462; Buflalo, etc., E. R. Co. v. Supervisors of
Bradford v. Randall, 5 Pick., 496; People v. Mining Co.,
See Bangor ii. Lancey, 21 Me., 473.
39 Cal., 511.
In this case it appeared that
statute
required the list to have the official sanction of a majority of the asthe
sessors, evidenced by their signatures.
The original list was not signed, but
a supplementary list referring to it as containing the assessment for the year
was duly signed. Held sufficient.
As to what irregularities will defeat an assessment the following cases may- be consulted.
Willey v. Scoville's Lessees,
9 Ohio, 44; Shimmin «. Inman, 26 Me., 228; Smith v. Davis, 30 Cal., 536, cited
in Huntingdon v. Central Pacific R. B. Co., 2 Sawyer, 503. What will not
avoid : Gulf R. B. Co.. v. Morris, 7 Kansas, 310 ; Smith v. Leavenworth Co., 9
■"Parish

Erie,

48 N".

id., 296.

v.

Golden, 35 N.

Y.,

93;

,

XII. J

another

;
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if the general taxes were to be assessed upon

so that,

the district would pay more or less than its due proportion.^

it,

CH.

Thus,

a

is

town assessment rolls are equalized by county boards of supervisors or commissioners, and the aggregate of the county assessThis
not
ments by
state board, established for the purpose.
done

by changing individual assessments, but by fixing the agdistricts at what, in the opinion of

gregate sums for the several

the board, they should be, so that general taxes may be levied ac-

is

is

cording to this determination, instead of on the assessor's footThese boards act judicially in equalizing, and their deings.
cision
The boards are composed of popular repreconclusive.
sentatives, and they act upon their own judgment of what

They cannot release

strued.*

pressly empowered

a

is

a

a

But such board has
equal and just.^
special and limited jurisdiction, and any unauthorized action
void.' And their
powers, like those of all similar boards, are to be strictly contax, or its lien, when not ex-

to do so.'

As

'See Tweed
Gray, 51

4

«.

N. Y.,

Metcalf,

4

;

;

7

'

to the equalization and tlie necessity therefor, see County CommissionParker,
ers V.
Minn., 207; Tweed v. Metcalf,
Mich., 579; Tallmadge v. Supervisors of Kensselaer, 21 Barb., 611 State «. Allen, 43 111., 456 People ».
Nichols, 49 id., 517. The members of a state board of equalization are really
assessors, and, where all assessors are required to be elected by the people,
this board cannot be created by appointment.
Houghton c. Austin, 47 Cal.,
646; People v. Kaymond, 37 N. Y.,428.

Mich., 579; Case

ii. Dean, 16 id., 12;

Bellinger

v.

610.

State V. Central

R. R. Co.

v. "Washington County,

Pacific R. R. Co.,

9

etc.,

Nev., 79.

3

it

a

■<

5

Sioux City,

is

3

is

;

sSee State ». Allen, 43 111,456; Peoples. Nichols, 49 id., 517; Darlings.
Gunn, 50 id., 424 McKee v. Supervisors of Champaign, 53 id., 477. Thp.t the
valuation of assessors
conclusive on the county board, excei^t when the
Yeates, 465. In raisstatute otherwise provides, see Respublica v. Deaves,
sufficient if the board desiging or reducing the assessment of district,
Hubbard o. Winsor, 15 Mich., 146.
nate the percentage increase or reduction.
Neb., 30.

Where the board has au-

7

7

a

thority tJ equalize, and also to discharge assessments, they do not exhaust
State v. Ormsby
their authority by hearing and decision on equalization.
Nev., 392.
County Com'rs,
A board, having authority to equalize assessments as between townships,
cannot, of their own motion, increase an individual assessment above that reChicago Legal
McConkey o. Smith, Sup. Ct. 111.,
turned by the assessor.
News,

210.

