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AGREEMENTS BETWEEN PARTNERS AT DISSO~

LUTION RESPECTING PAYMENT OF DEBTS.

SMITH vs. SHELDON.

Supreme Uourt of Ancmgan, 1876.

85 Mich. 42, 24 Am. Rep. 529. _

Action by Sheldon against Smith and others, on a partner-

ship indebtedness. Prior to June, 1867, Eld-ad Smith, Isaac

Place and Francis B. Owen were partners in trade under the

ﬁrmname of Place, Smith& Owen, and as such became in-

debted to defendants in error in the sum of nine hundred and

XIV.

sixty-nine dollars on book account. '

In the month mentioned the ﬁrm was dissolved by mutual

consent, Place purchasing the assets of his co-partners and

agreeing to pay off the partnership liabilities, including that

to the defendants in error. On the second day of the following

AGREEMENTS BETWEEN PARTNERS AT DISSOLUTION :dESPECTING PAY.MEN'f OF DEBTS.

month Place informed the defendants in error of this arrange-

ment, and that he had taken the assets and assumed the liabili-

ties of the ﬁrm, and they, without the consent or knowledge of

Smith and Owen, took from Place a note for the amount of

the ﬁrm indebtedness to them, payable at one day, with ten
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per centum interest. They did n_ot agree to receive this note

S!\IITH vs. SHELDON.

ig payment of the partnership indebtedness, but they kept it

and continued their dealings with Place, who made payments

Supreme vourt of M ic1iigan, 1876.

npon it. The payments, however, did not keep down the

interest. Place, in 1872. became insolvent and made an assign-

S:S Mich. 42, 24 Am. .Kep. b2V.

-ment, and Smith was then called upon to make payment of the

lnote. This was the ﬁrst notice he had that he wasdooked to

for payment. On his declining to make payment, suit was

brought on the original indebtednes and judgment recovered.

Action by Sheldon against Smith and others, on a partnership indebtedness. Prior to June, 1867, Eld 1d Smith, I.sane .
Place and Francis B. Owen were partners in trade under the
firm. name of Place, Smith.& Owen, and as such became indebted to defendants in error in the sum of nine hundred and
six.ty-nine dollars on book account.
In the month mentioned the firm was dissolved by mutual
consent, Place purchasing the a8sets of his co-partners and
agreeing to pay off the partnership liabjlities, including that
to the defendants in error. On the second day of the following
month Place informed. the defendants in error of this an·angement, and that he had taken the assets and assumed the liabilities of the firm, and they, without the consent or knowledge of
Smith and Owen, took from Place a note for the amount of
the fi1•m indebtedness to them, payable at one day, with ten
per centum interest. 'l!!ey qid n,ot ngl'ee t<> l'ec.eive this note
in paymeut of the partnership indebtedness, but they kept it
~d c~ntinued their dealings with Pla~e, who made payments
·npon it. The payments, however, did not keep down the
,interest. Place, in 1872, became insolvent and made an assign·ment, and Smith was then called upon to make payment of the
inote. This was the first notice he had that he was-looked to
1
for payment. On his declining to make payment, suit was
brought on the original indebtedness and judgment recovered.
0
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CA.SES ON

p A.RTN EBSHIP.

G. ¢£ W. M. Draper, and C. I. Walker, for plaintiff in error.

Mecldaugh ¢ﬁ- Driggs, for defendant in error.

Coomav, O. J. The legal questions in this case arise upon

the above stated facts. The position taken by the plaintiffs

below was, that as they had ‘never received payment of their

0. & W. M. Draper, and 0. I. Walker, for plaintiff in error.
Meddaugh & Driggs, for defendant in error.

bill for merchandise they were entitled to recover it of those

who made the debt, the giving of the note which still remained

unpaid being immaterial. On behalf of Smith it was con-

tended that, by the agreement between Place and his copart»

ners, the latter, as between the three, became the principal

debtor, and that from the time when the creditors were ju-

formed of this arrangement they were bound to regard Place

as the principal debtor and Smith and Owen as sureties, and

that any dealing of the creditors with the principal to the

injury of the sureties would have the eifect to release them

from liability. And it is further contended that the taking of

the note from Place, and thereby giving him time, however

short, was in law presumptively injurious.

Upon this state of facts the following questions have been

argued in this court:
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1. Was the note given by Place in the copartnership name

for the copartnership indebtedness, but given after the disso-

lution, binding upon Smith and Owen?

2. If Smith and Owen were not bound by the note, were they

entitled to the rights of sureties? And,

3. Did the taking of the note given by Place discharge Smith

and Owen from their former liability?

On the ﬁrst point it" is argued in support of the judgment

that when a partnership is dissolved the partner who is in-

trusted with the settlement of the concern should be held to

have implied authority to give notes in settlement. On the

other hand, it is insisted that in ' law he has no such

authority, and that if he assumes, as was done in this case,

to give a note in the partnership name, it will in law be his,

individual note only. l ‘ '

VVhatever might be the case if the obligation which

was given had been a mere acknowledgment of the amount

due, in the form of a due-bill or I. O. U., we are satisﬁed that

there is no good reason for recognizing in the partner who is

to adjust the business of the concern any implied authority to

Coor,EY, C. J. The legal questions in this case arise upon
the above stated facts. The position taken by the plaintiffs
below was, that as they had 'never received payment of their
bill for merchandise they were entitled to recover it of those
• who made tb.e debt, the giving of the note which still remained
· unpaid being immaterial. On behalf of Smith it was contended that, by the agreement between Place and his copartners, the latter, as between the three, became the principal
debtor, nnd that from the time when the creditors were ,informed of this arrangement they were bound to regard Place
as the principal debtor and Smith and Owen as sureties, and
that any dealing of the creditors with the principal to the
injury of the sureties would have the effect to release them
from liability. And it is further contended that the taking of
the note from Plac~, and thereby giving him time, however
·
short, was in law preimm·p tively injurious.
{;pon this state of facts the following questions have been
argued in this court:
1. \Yas the note given by Place in the copartnership name
for the copartnership indebtedness, but given after the dissolution, binding upon Smith and Owen?
2. If Smifh and Owen were not bound by the note, were they
entitled to the rights of sureties? And,
3. Did the taking of the note given by Place discharge Smith
. and Owen from their former liability?
On the first point it" is argued in support of the judgment
that when a partnership is dissolved the partner who is in·
trusted with the settlement of the concern should be held to
have implied autholity to give notes in settlement. On the
-ot·her hand, it is insisted that in · law he has no such
authority, and that if he assumes, as )Vas done in this case;
·to give a note in the partnership name, it will in law be hiJt
:individual note only.
.
·
'\Vbatever might be the case if the obligation which
was given had been a mere acknowledgment of the amount
due, in the form of a due-bill or I. 0. U., we are satisfied that
there is flo good reason for recognizing in the partner who is
to adjust the business of the concern any implied authority t~
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execute such a note as was given in this case. This note was

something more than a mere acknowledgment of indebted-

ness; and it bore interest at a large rate. It was in every

respect a new contract. The liability of the parties upon their

indebtedness would be increased by it if valid, and their rights

might be seriously compromised by the execution of paper pay-

able at a considerable time in the future if the partner in-

trusted with the adjustment of their concerns were authorized

to make new contracts.

It was assumed in F.<tEM. Bank vs.Kercheval, 2 Mich. 506-

51!), that the law was well settled that no such implied author-

ity existed, and we are not aware that this has before been

questioned in this state. See Pennoyer vs. David, 8 Mich. 407

(a1nte,p. 421). \Ve think it much safer to require express

authority when such obligations are contemplated, than to

leave one party at liberty to execute at discretion new con-

tracts of this nature, which may postpone for an indeﬁnite

period t-he settlement of their concerns, when a settlement is

the very purpose for which he is to act at all.

For a determination of the question whether Smith and
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Owen were entitled to the rights of sureties, it seems only nec-

essary to point out the relative position of the several parties

as regards the partnership debt. Place, by the arrangement,

had agreed to pay this debt, and as between himself and Smith

and Owen, he was legally bound to do so. But Smith and

Owen were also liable to the creditors equally with Place, and

the latter might look to all three together. Had they done so

and made collections from Smith and Owen, these parties

would have been entitled to demand indemnity from Place.

This we believe to be a correct statement of the relative rights

and obligations of all.

Now a surety, as we understand it, i a person who, being

liable to pay a debt or perform an obligation, is entitled, if it

is enforced against him, to be indemniﬁed by some other per-

son, who ought himself to have made payment or performed

before the surety wa compelled to do so. It is immaterial in

what form the relation of principal and surety is established,

or whether the creditor is or is not contracted with in the two

capacities, as is often the case when notes are given or bonds

taken} the relation is ﬁxed by the arrangement and equities

between the debtors or obligors, and may be known to the

55

execute such a note as was given in this case. This note was
something more than a mere acknowledgment of indebtedness; and it bore interest at a large rate. It was in every
respect a new contract. The liability of the parties upon their
indebtedness would be increased by it if valid, and their rights
might be seriously compromised by the execution of paper payable at a considerable time in the future if the partner intrusted with the adjustment of their concerns were authorized
to make new contracts.
It was assumed in F. & M. Bank vs. Kerche1ial, 2 Mich. 50651!), that the Jaw was well settled that no such implied authority existed, and we are not aware that this has before been
questioned in this state. See Pennoyer vs. David, 8 MiC'h. 407
(Ohl.te, p. 421).
'Ve think it much safer to require express
authority when such obligations are contempla.ted, than to .
leave one party at liberty to execute at discretion new contracts <>f this nature, which m:iy postpone for an indefinite
period t·he settlement of their concerns, when a settlement is
the very purpose for which he is to act at all.
For a determination of the question whether "'mith and
Owen were entitled to the rights of sureties, it seems only nect"ssary to point out the relath·e position of the several parties
as regards the partnership debt. Place, by the arrangement,
had agreed to pay this debt, and as between himself and Smith
and Owen, he was legally bound to do so. But Sntith· and
Owen were also liable to the creditors equally with Place, and
the latter might look to all three together. Had they done so
and made collections from Smith and Owen, these paM:ieR
would have been entitled to demand indemnity from Place.
This we believe to be a correct statement of the relative rights
and obligations of all.
Now a surety, as we understand it, is a person who, being
liable to pay a debt or perform an obligation, is entitled, if it ,
is enforced against him, to be indemnified by 1rnme other person, who ought himself to have made payment or performed
before the surety was compelled to do so. It is immaterial in·
what form the relation of principal and surety is established,
or whether the credito1· is or is not contracted with in the two
capacities, as is often the case when notes are given or bonds
taken~ the relation is fixed by the arrangement and equities
between the dPbtors or obligors, and may be known to the
55
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creditor, or wholly unknown. If it is unknown to th-im, 'his

rights are in no manner atfected by it; but if he knows that

one party is surety merely, it is only just to require of him

that in any subsequent action he may take regarding the debt,

he shall not lose sight of the surety’s equities.

That Smith and Owen were sureties for Place, and the lat-

ter was principal debtor after the dissolution of the copartner-

ship seems to us unquestionable. It was then the duty of

Place to pay this debt and save them from being called upon

for the amount. But if the creditors having the right to pro-

ceed against them all, should take steps for that purpose, the

duty of Place to indemnify, and the right of Smith and Owen

to demand indemnity, were clear. Every element of surety-

ship is here present, as much as if, in contracting an original

indebtedness, the, contract itself had been made to show on

its fa-ce that one of the obligors was surety merely. As

already stated, it is immaterial how the fact is established, or

whether the creditor is or is not a party to the arrangement

which establishes it.

This view of the position of the parties indicates clearly the
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right of Smith and Owen to the ordinary rights and equities

of sureties. The cases which have held that retiring partners

thus situated are to be treated as sureties merely have at-

tempted no change in the law, but areientirely in harmony

with older authorities which have only applied the like prin-

ciple to different states of facts, where the relative position

of the parties as regards the debt was precisely the same. We

do not regard them as working any innovation whatever. The

cases we particularly refer to are Oakelcy vs. Pashellcr, 4 Cl.

& Fin. 207; lVilson vs. Lloyd, L. R., 16 Eq. Cas. 60; and Millerrl

vs. Thorn, 56 N. Y., 402.

And it follows as a necessary result from what has been

stated, that Smith and Owen were discharged by the arrange-

ment made by the creditors with Place. They took his note

on time, with knowledge that Place had become the principal

debtor, and without the consent or knowledge of the sureties.

They thereby endangered the security of the sureties, and as

the event has proved, indulged Place until the security became

of no value. True, they gave but very short time in the ﬁrst

instance; but, as was remarked by the vice-chancellor in Wil-

son vs. Lloyd, L. R., 16 Eq. Cuts. 60, 71, “the length of time

i=__._i____ _ ~- * ‘ "'“’ —

creditor, or wh-0lly unknown. If it is unknown to 'him, 1his
rights are in no manner affected by it; but if he knows that
ooe party is surety merely, it is only just to require of him
that in any subsequent action he may take regarding the debt,
he shall not lose sight of the surety's equities.
That Smith and Owen were sureties for Place, and the latter was principal debtor after the dissolution of the copartnership seems to us unquestionable. It was then the duty of
Place to pay this debt and save them from being called upon
for the amount. But if the creditors having the right to proceed against them all, should take steps for that purpose, the
duty of Place to indemnify, and the right of Smith and Owen
to demand indemnity, were clear. Every element of suretyship is here present, as much as if, in contracting an original
indebtedness, the contract itself bad been made to show on
its face that one of the obligors was surety merely. As
already stated, it is immaterial how the fact is established, or
whether the creditor is or is not a parts to the arrangement
which establishes it.
This view of the position of the parties indicates clearly the
right of Smith and Owen to the ordinary rights and equities
of sureties. Tb.e cases which have held that retiring partners
thus situated are to be treated as sure.ties merely have attempted no change in the law, but are entirely in harmony
with older authorities which have only applied the like principle to different states of facts, where the relative position
of the parties as regards the debt was precisely the same. We
do not regard them a.s working any innovation whatever. The
•" cases we particularly refer to are Oakelcy vs. l'ashellcr, 4 Cl.
& Fin. 207; Wilson. vs. Lloyd, L. R., 16 Eq. Cas. 60; and Millerd
t:s. Thorn, 56 N. Y., 402.
And it follows as n necessary result from what has been
stated, that Smith and Owen were discharged by the arrangement made by the creditors with Place. They took his note
on time, with knowledge that Place had become the principal
debtor, and without the consent or knowledge of the sureties.
They thneby endangerPd the !wrnrity of the suretie8, and as
the event has proved, indulged Place until the security became
<>f no value. True, they gave but very short time in the first
instance; but, as was remarked by the vice-chancellor in Wilson vs. Lloyd, IJ. R., 16 Eq. O:is. 60, 7l, "the length of time
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makes no kind of difference.” The time was the same in Fel-

Boy EllS.

lows vs. Prentiss, 3 Denio (N. Y.), 512, 45 Am. Dec. 284, w-here

the surety was also held discharged. And see Okie vs. Spencer,

2 Whart. (Pa.) 253, 30 Am. Dec. 251. But that indulgence

beyond the time ﬁxed was contemplated when the note was

given is manifest from the fact that it was made payable with

interest. In a legal point of view this would be immaterial,

but it has a bearing on the equities, and it shows that the

creditors received or bargained for a consideration for the very

indulgence which was granted, and which ended in the insol-

vency of Place. When they thus bargained for an advantage

which the sureties are not to share with them, it is neither

right nor lawful for them to turn over to the sureties all the

risks. This is the legal view of such a transaction, and in

most cases it works substantial justice.

The judgment must be reversed, with costs and a new ‘trial

ordered.

The other justices concurred.

Judgment reversed. '

NOTE: For other cases to the same effect, see Mechem's Elem. of Partn. ,
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§ 275.

Compare Barnes vs. Buyers, following.

._~

BARNES vs. BOYERS.

Supreme Court of West Virginia, 1890.

, 84 W. Va. 303, 12 S. E. Rep. 708.

Action of debt by Barnes against Boyers and Harden as

partner. Plea of payment, and also a special plea that Boyers

makes no kind of difference." The time was the same in Fel·
lows vs. Prentiss, 3 Denio (N. Y.), 512, 45 Am. Dec. 284, where
the surety was also held discharged. And see Okie vs. Spencer,
2 Whairt. (Pa.) 253, 30 Am. Dec. 251. But that indulgence
beyond the time fixed was contemplated when the note was
given is manifest from the fact that it was made payable with
interest. In a legal point of view this would be immaterial,
but it has a bear:ing on the equities, and it shows that the
crroitors received or bargained for a conside1\1 tion fo1• the very
indulgence which was granted, and which ended in th~ insolvency of Place. \Vhen they thus bargained for an advantage
which the snreti£lR are not to share with them, it is ne-ither
right nor lawful for them to turn over to the sureties all the
risks. This is t4e leg:il view of such a transaction, and in
most ca~es it works substantial justice.
The judgment must be reversed, with costs and a new .trial
order~d.

The other justices concurred.
Judgment reversed.

& Harden had dissolved partnership; that on such dissolution

Harden had assumed and agreed to pay all the debts of the late

ﬁrm, and, among others, the one sued upon; that after the

claim had become due and while Harden was solvent, Boyers

Nom: For other oases to the same effect, see Mechem·a Elem. of Partn.,
§ 275.

Compare Barnes va. Boyers, following.

in pursuance of the statute had expressly requested the‘

plaintiff to sue Harden for the claim; that plaintiff had

neglected to do so; and that Harden had since become insolv-

ent. The statutes of the State provided t_hat a surety might

BARNES vs. BOYERS.

Supreme Court of West Virginia, 1890.
84 W. Va. SOS, 12 S. E. Rep. 708.

Action of debt by Barnes against Boyers and Harden as
partners. Plea of payment, and also a special plea that Boyers
& Harden had dissolved partnership; that cm such dissolution
Harden bad assumed and agreed to pay all the debts of the late
firm, and, among others, the one sued upon; that after the
claim bad become due and while Harden was solvent, Boye~
in pursuance of the statute 'had expres-sly requested the-.
plaintiff to sue Harden for the claim; that plaintiff bad
neglected to do so;_and that Harden had since become insolvent. The statutes of the State provided that a surety might
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request the creditor to sue the principal debtor, and that if the

creditor failed to do so within a reasonable time he should

thereby forfeit his claim against the surety, but against the

principal debtor the creditor’s rights remained unimpaired.

Code of W. Va. Ch. 101, §§ 1, 2.

Judgment for plaintiff and Boyers appealed.

J. A. Haggcrty, for Boyers.

U. N. A-rnctt, Jr., and W. S. Hag/moind, for plaintiff.

Lucas, J. (After referring to a defect in the notice and

request served by Boyers, under the statute, upon the plaintiﬂi)

request the creditor to sue the principal debtor, and that if the
creditor failed to do so within a reasonable time be should
thereby forfeit his claim against the surety, but against the
principal debtor the creditor's rights remained unimpaired.
Cod-e of W. Va. Ch. 101, §§ 1, 2.
Judgment for plaintiff and Boyers appealed.

But, independently of this defect, it will be observed that all

the rights and remedies against the principal debtor are care-

fully guarded in these sections, and are to remain unimpaired.

And the question is whether both partners did not remain

J. A. Haggerty, for Boyers.

U. N. Arnett, Jr., and W. S. Haymond, for plaintiff.

bound to the creditors of the ﬁrm as principals notwithstand-

ing the dissolution and agreement whereby, as between them-

selves, one of them became primarily liable, alnd the other took

the position of his security. It is not in the power of joint

debtors to change their relations to a. common creditor, with-

out his consent, and the plea d-oes not allege that the plaintiﬂf
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was ever consulted or ever consented to any such arrangement.

In fac-t, he ignored the notices which were served upon him,

as I think he had a right to do.

The case of Johnson vs. Young, 20 W. Va., 614, which has been

cited in support of a contrary doctrine, goes no further in the

syllabus than to decide that Where one of two partners pur-

chases the interest of the‘ other in the partnership property,

and assumes an-d agrees to pay the partnership debts, as to

such debts the -former becomes in equity the principle debtor,

and the latter a surety. This annunciation must be taken in

connection with the application to the actual facts of that

case, which did not, in any manner, inv-olve the question we

are now discussing, as to whether the copartners can, by any

private arrangement between themselves, change their rela-

ti-ons, as principals, to the common creditor. It is true there

are some expressions in the opinion (see Id. 657), which inti-

mate such seeming concurrence in the doctrine contended for

by the plaintiff in error; but, on the other -hand, there is

quoted, with approval, an extract from Bucha-na/n vs. Clark, 10

Gratt. (Va.) 164 which states the correcpdoctrine in terse -and

7

/

LucAs, J. (After referring to a defect in the notice and
request served by Boyers, under the statute, upon the plaintiff.)
But, independently of this defect, it will be observed that all
the rights and remedies against the principal debt-Or are care·
fully guarded in these sections, and are to remain unimpaired.
And the question is whether both partners did not remain
bound to the creditors of the firm as principals notwithstanding the ~issolution and agreement whereby, as between them·
selves, one of them became primarily lia.ble, and th.e other took
the position of bis security. H Ls not in the power of joint
debtors to change their relations to a common creditor, without his consent, and the plea d-0es not allege that the plaintiff
was ever consulted or ever consented to any such arrangemeD't.
In fact, he ignored tbe notices which were served upon him,
as I think he had a right to do.
The case of Johnson vs. Young, 20 W. Va., 614, which has been
cited in support of a contrary doctrine, goes no further in the
syllabus than to decide that where one of two partners purC'ha-ses the intere&t <>f the· other in the partnership property,
and assumes and agrees to pay the partnerE1hip debts, as to
such debts the former becomes in equity the principle debtor,
and the latter a surety. Thii:i •annunciation must be taken in
connection with the a.pplication to the oactual facts of that
case, which did not, in any manner, inv·olve the question we
are now discussing, as to whether the copartners can, by any
prh"ate arrangement between themselves, change their rela·
tions, as principals, to the common creditor. It is true there
are some expressions in the opinion (see Id. 657), which inti·
mate such :.;;erming concurrenl'e in the doctrine contended for
by the plaintiff in error; but, on the other ih.and, there is
quoted, with approval, an extract from Bu.chana.n t:B. Clark, 10
Gratt. (Va.) 164, which states the corre_;S.,doctrine in terse and
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unambiguous language, as follows: “As between the partners

and -the creditor, they were all equally bound; and no under-

standing and agreement between themselves could change

that relation so as to impair his rights.”

'1‘-his is the doctrine of the early text-books, and it is the

later English, doctrine. Story lays it down thus: “In the

ﬁrst place, the dissolution of a partnership, w.hether it be by

the voluntary act or will of the parties, or by the retirement

of a partner, or by mere afflux of time, will not in any manner

change the rights of third persons as to any past contract-s and

transactions with or on account of theﬁrm; but their obliga-

tion and eﬂicacy and validity will remain the same, and be

bin-ding upon t-he partnership in the same manner as if no

dissolution had taken place.” See Story, Partn., sec. 334.

Thus he states the general rule; and upon this particular

illustration which we are now considering he is no less em-

phatic. “It frequently happens that, upon the retirement of

one partner, the remaining partners undertake t-o pay the

debt, and to secure the credits of the ﬁrm. This is a mere
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matter of private arrangement and agreement between the

‘partners, and can in no respect be admitted to vary t'he rights

“of the existing creditors of the ﬁrm. But in all cases of this

sort it may be stated as a general doctrine that, if the arrange-

-ment is made known to a creditor, and he assents t-o it, -and

by his subsequent acts or conduct or binding contract he

agrees to consider the remaining partners as h-is exclusive

debtors, he may lose all right and claims against the retiring

partner, especially if the retiring partner will sustain a preju-

dice, and the creditor will -receive a beneﬁt, from such acts,

con-duct, or contract.” Id. sec. 158.

S0, also, Collyer says: “O-f course, any arrangement be-

"tween the partners themselves can -n-ot limit or prevent their

ordinary responsibilities to third persons, unless the latter

assent to such arangement.” I Colly. Partn. c. 17, sec. 407.

Again he says: “In order that one liability may be replaced

by another, by agreement, it is essential that the person in

whom the correlative right resides should be a party to the

agreement, or should alt all events show by so-me act of his

own that he accedes to the substitution. If A, being indebted

Jto B, transfers his liability to C, and B does not assent to the

transfer, his rights ax-5: wholly unaffected; he will neither

'
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unambiguous language, as foll<>ws: "As between t'he partnel'B
end the ereditor, they were all equally bound; and no understanding and .agreement between themselves could chunge
that relation so as to impair his rights."
This is the doctrine of the early <text-books, and it is the
later English. d·octrine. Story lays it down thus: "In the
first place, the dissolution <1f a partnership, w.hether it be by
the voluntary act or will of the parties, or by the retirement
of a partner, or by mere affiux of time, will not in any manner
• change the rights of third persons as to any past contracts and
transactions with or on account of the firm; but their obligation and efficacy and validity will remain the same, and be
binding upon t·he partnership in the same maJiner 1:is if no
disS-Olution had taken place." See Story, Partn., sec. 334.
'fhns be states the general rule; and upon this particular
illustration which we are now considering he is no less emphatic. "It frequently happens that, upon the retirement of
one partner, the remaining partners undertake to pay the
debt, and to secure thP. credits of the firm. This i.s a mere
matter Qf private arrangement and agreement between the
partners, and can in no respect be admitted to vary the rights
~of the existing creditors of the firm. But in all cases of this
sort it may be stated as a gen~ral doctrine that, if the arronge·ment is made known to a creditor, and be _a ssents to it, a.nd
by his subsequent acts or conduct or binding contract ·he
agrees to consider the remaining partners as his exclusive
dehtors, he may lose all right and claims against the retiring
partner, egpecially if the retiring pa.rtner will sustain a prdudice, and the creditor will receive a benefit, from such acts,
conduct, or oontroct." Id. sec. 158.
So, also, Collyer says: "Of e-0urse, any arrang~ment be·1:ween the partners themselves can not limit or prevent their
ordinary responsibilities to third persons, unless the latter
assent to such arangement." I Colly. I\utn. c. 17, sec. 407.
Again he says: "In ordt>r that one liability may be replaced
by another, by agre:.'ment, it is es8Pnlial that the person in
whom the correlative right resides should be a party to the
agreement, or should ait ail events show by some act of his
own that he accedes to the substitution. If A, being indebted
:t-o B, transfers Ms liability to C, and B does not ass-ent to the
transfer, his rights ars wholly unaffected; he will neit'her
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acquire any right against C, nor lose his former right against
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A. As regards B, the agreement between A and C is -res inter

alias acta, and it does not in any way beneﬁt or prejudice him.

But if B assents to the arrangement come to between A and

C, and adopts C as his debtor instead of A, then A’s liability

to B is at a-n end, and B must look for payment to C, and to

him alone. To apply this to cases of partnership, let it be sup-

posed that a ﬁrm of three mem-bers, A, B, and C, is indebted to

D; that A retires, and B and C-, either alone or together with

a new partner, E, take upon themselves the liabilities of the

old ﬁrm. D’s right t-0 obtain payment from A, and B, and C is

not affected by the above arrangement, and A does not cease

to be liable to him for the debt in question.” 2 Colly. Partn.

c. 24, sec. 596.

Mr. Parsons is, if possible, still more emphatic. He says:

“No dissolution of any kind affects the rights of third parties

who have had dealings with the partnership without their con-

sent. '1‘his is a universal rule, without any exception what-

ever. Undoubtedly the partners may agree -as they please

about their joint property, and all the parts of it, and so they
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may about their joint -obligations; and all such agreements

are valid, so far as they do not atfect the rights of strangers,

tbn-t where they do, they are wholly void. Thus three partners

may agree today to dissolve and to divide all_ the property in

a certain way, specifying that one shall have this, another

'th.a.t, and the third that thing. Or they make such an agree-

ment about some one or more things, and not about all. And

these agreements determine the property in these things

effectually as to the partners themselves. But they are all

responsible in solido for the debts due by t-he ﬁrm, and all the

joint property of the ﬁrm is just as liable for the joint debts

after such division or settlements among themselves as it was

before. So, too, it is very common for the partners to agree,

not only that one of them may settle and wind up the partner-

ship concern, but that one or more shall wind it up, and for

that purpose shall have in full property all the goods or funds

and business, -or -a certain part of them, and shall pay all the

debts, and this he undertakes to do. Such an agreement is so

far binding on the partners that, if either of the others is

obliged to pay a debt thus assumed by a partner, the partner

paying may have his action for the money against the partner

who undertook to pay; but, so far as the creditors are con-

acquire anJ right against C, nor lose his former right against
A. As regards B, th~ agreement between A and C is 1·es inter
alios acta, and it does not in any way benefit -or prejudice him.
But if B assents to the arrangement come to between A and
C, and adopts C as his debtor instead of A, then A's liability
to B is at a-n end, and B must look for p1yment to C, and to
him alone. 'l'o appJy this to cases of partners11ip, let it be supposed that a firm of thl"'ee members, A, B, and C, b~ indebted to
D; that A retit·es, and B and C, either alone or together wHb
a new partner, E, take upon themselves the lia.bilities of the
old firm. D's right to obtain p·ayment from A, and B, and C is
not affected by the above arrangement, a·nd A d-0::>-s not cease
to be liable to him for the debt in qu·estion." 2 CoJly. Partn.
c. 24, sec. 59G.
Mr. Parsons is, if possiblP~ stm more emphatic. He s'.lys:
"No dissoJution of any kind aff2cts the rights of third partil·s
who have bad dealings with tbe partnership without their consent. 'l'his is a universal rule, without any exception whatever. Undoubtedly the partners may agre2 •i.1S they please
about their joint p1•operty, and all the parts of it, and so tlwy
may about their joint -0b1igations; and alJ such agreemc•nts
are valid, so far as they do not affect the rights of strangers,
but whe1•e they do, they are who11y void. Thus three partners
may agree today to dissolve ana to divide an the property in
n cc>rtnin way, specifying that one shaJI have this, another
th:tt, and the third that thing. Or they make such an agreenwnt about some one or more things, and not about all. And
these agreements determine the prope1·ty in tl1ese things
effectually as to the partners tbemsel ves. Rut they are aIJ
·r esponsible in solido for the debts due by the firm, and all the
joint property of the firm is just as liable for the joint debts
after such division or settlements among themselves as it was
before. Ho, too, it is very common for the partn::>rs to agree,
not only that one of them may settle and wind up tlle partnership concern, but that one 01· more sba)] wind it up, and for
1hat purpose shaJl have in full property an the goods or funds
and busin<.>ss, ·or a certain part of them, and shall pay nIJ the
d<~bts, and this be undert:akes to do. Such an agreement is so
far binding on the partners that, if either of the others is
obliged to pay a debt thus assumed by a partner, t•he partner
pnying may h'.lve his action for the money against the partrn•r
who undertook to pay; but, so far as the Cl'editors are con-
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cerned, all the partners remain just asresponsible to all the
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creditors after such an agreement as they were before.” Pars.

Partn. (3d Ed.) 428.

I t is very true that, notwithstanding the unanimity of the

text-books upon this subject, -some very respectable decisions

are t-o be found, both in England and in the United States,

which hold otherwise, and decide that, when once the retiring

partner has brought to the notice of a creditor the fact that

the remaining member has received all the assets and under-

tak-en t~o pay the debts, such creditor is bound to recognize the

new relation of principal and surety existing by operation of

law; and if requested by the retiring partner to collect his

claims, and he refuses or neglects so to do, if at the time of

the request the principal was solvent and able to pay, but

thereafter becomes insolvent, -the retiring partner is dis-

charged. Perhaps the leading American case which thus holds

is Colgrzwe vs. Tallman, 67 N. Y. 95, 23 Am. Rep. 90. That ca-se

is fortiﬁed by, if not found-ed directly upon, the English case

of Oakclcy vs. Pashcller, 10 Bligh. (N. S.) 548, in which the opin-

ion was delivered by Lord Lyndhurst. But this case (0aIcclcy
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vs. Pashellcr), has been much shaken, if not entirely overruled,

by the more recent English decisions. According to the state-

ment of the case in the recent and able work on Partnership

by Mr. Bates, that case (Oakcley vs. Pashcller), is the very reverse.

of Miller vs. Miller. decided by this court in 1875, and reported

in 8 W. Va. 542, and the latter case is binding upon us, while

the old English case (1836), would only be persuasive. The

wh-ole array of authorities, both English and American, upon

both sides of the question, are collated by Mr. Bates, who

himself evidently inclines to t.he sounder opinion, supported,

as it is, as I have shown, by all of the older text writers. 1

Bates, Partn. secs. 533, 534.

Having concluded, for the reasons stated, that the special

plea was bad, the circuit court erred in not sustaining the

demurrer to it, but did not err in rejecting all the evidence

tending to support it, and the judgment must therefore be

aﬂirmed.

Aﬂirmed.

NOTE: Compare with the preceding case—-Smith vs. Sheldon. See also

the note to that case. To the s me ell"e;:Z’as Barnes vs. Buyers, isSl1f1p-

leigh Hardware Co. vs. Wells,§l Tex. , 37 S. \V. Rep. 411 (denying

Smith vx. Sheldon).

Compare with Colgrove rs. Tallmrm, 67 N. Y. 95, 23 Am. Rep. 00.

cerned, all the partnel"S remain just as.responsible to all the
creditors art.~r such 1ln agreement as they were before." Pars.
P•Jrtn. (3d Ed.) 428.
It is very tme that, notwithstanding the unanimity of the
text-books upon this subject, .some very re~pectable de-cisi-ons
are to be fouud, both in England and in the United States,
which hold otherwise, and decide that, when once the retiring
partner •bas brought to the notice of a creditor the fact tbiat
the remaining member hJ.s reeeived all the assets and undertaken to pay tbe dt.>bts, such creditor is bound to recognize the
new relation of principal and sur~t.v existing by operation of
law; nnd if requested by the retiring partner to collect his
claims, and he refuses or neglects so to do, if at the time of
the request tbe principal Wai! soh·ent and a.ble to pay, but ,
thereafter becomes ins-oh·ent, the retiring partner is discharged. Pe1·baps the leading American case which thus holds
is Ool!Jrot'e vs. Tallman, 61 N. Y. 95, 23 Am. Rep. 90. That case
is fortified by, if not found·Pd directly upon, the English case
of Oakcfo.11 i:s. Pasltcllcr, 10 Bligh. (N. S.) 548, in which the opinion was delivered by Lord Lyndhurst. But this case (Oakeley
tiB. Pasltcllcr), hJs been much shaken, if not en ti rely overruled,
by the more r~cent English dr-cisions. According to the statement of the case in the recent and able work 0on Partnership
by l\lr. Bates, that case (Oakelcy vs. Pashcller), is the very reverse
of MWer i:s. Miller. de-cided by this court in 1875, and reported
in 8 \V. Va. 542, and the latter case is binding upon us, while
the old English case (183G), would only be per.suasive. The
wkole array of autho1·ities, both En~lish and American, upon
both sides of the question, are collated by l\Ir. Bates, who
.him~elf (•vicl<.•nt l,v inelinPs to the sounder opinion, supported,
as it is, as I have shown, by all of the older text writers. 1
Bates, Partn. se-cs. 533, 5:34.
Having C'OncludPd, fot• the reasons stated, that the special
plea was bad, the circuit court erred in not sustJining the
demurrer to it, but did not err in rejecting all the evid•ence
tenrting- to .support it, ancl the judgment must thc-refore be
affirmed.
Aftirmed.
NOTE: Compare with th~ prPC(>rting case-Smith"·'· Shelrlon. SPP nleo
the note to that c11se. To the is~e t;II~F,t..S.!I Bal'fl.NI V!I. B1111ertf, i~ Slu1pleigl1 Hardii-nre Co. vs. Wells, T Tex. UI, 37 S. \V. .Ht>p. 411 (cfonyiug

Smith v11. Shd,fo11).

Compare witll Colgrove t:B. Tallman, 67 N. Y. 95, 23 Am. Rep. 90.

