CIIAPTER XI

Legal Research and Contributions to Legal

Literature

A program of timely, constructive research on legal prob-

lems is an integral part of the work of the Law School.

Faculty members, undergraduate students, graduate students

both foreign and American, and visiting scholars participate in

the research program. The late William W. Cook, !82 L, a

distinguished and generous alumnus of the Law School, estab-

lished the W. W. Cook Endowment Fund, a substantial sum of

money set aside in trust with the provision that the income

shall be used for legal research at Michigan. The research

program is carried on under the direction of a faculty Gradu-

ate and Research Committee.1

This thumb-nail sketch of the 1958-1959 status of legal research ac-

tivity, reveals little of the background story. The student, then enrolled

in the Law School, if he gave the matter any particular consideration,

might reasonably have assumed that the Law Faculty's concerni with

research, the existence of a research staff, the productive nature of the

research itself, had always been an integral and typical part of legal

education at Michigan. Knowing vaguely of the Cook gifts, he might

have considered them solely in terms of the financial support they pro-

vided for research activity. It is unlikely he would have realized their

influence in metamorphosing the somewhat sporadic writing carried on
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by the Law Faculty in their spare hours into a research program con-

ceived to be an essential part of the Law School's activities and sup-

ported by funds earmarked for that special purpose,

To facilitate the presentation of data relative to legal research and to

provide a definitive bibliography, a list of contributions to legal literature

made by the Law Faculty and others associated with the Law School

in the period 1859-1959 has been prepared.2

Though handicapped by lack of library facilities and .burdened with

many duties, the Law Faculty of the first half century did a surprising

amount of writing. James Valentine Campbell prepared two histories

of Michigan; one, the Outlines of the Political History of Michigan,

was published in 1876; the other, the Judicial History. of Michigan,

1 Legal Education at Michigan (pamphlet, University of Michigan Official Publica-

tion, Vol. 57, No. 40, Sept. 30, 1955), p. Io.

2 See Part II, XI: 6.
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exists only in manuscript form. The latter, apparently designed as

a companion volume to the Political History, is dated March 1886.

A member of the state supreme court from 1858 to 1888, Campbell's

opinions appear in over sixty volumes of the Michigan Reports and

were widely cited by the courts of other'states.

Thomas McIntyre Cooley, in addition to writing numerous state

supreme court opinions between 1864 and 1885, edited the Commen-

taries of Blackstone (1871) and Story (1873) and prepared the widely-

recognized Treatise on the Constitutional Limitations which Rest Upon

the Legislative Power of the States of the American Union (1868) and

a treatise on Taxation (1876). His General Principles of Constitutional

Law (1880) was widely used as a college textbook. His edition of

Blackstone was the text for the so-called textbook instruction required of

Michigan law students between 1883 and 1894 and for the course in

Elementary Real Property between 1896 and 1910. Cooley himself con-

sidered his treatise on Torts (1879) to be his best work. From the

long-run viewpoint, his preparation of the Reports of the Interstate

Commerce Commission, covering the period between 1887 and 1891,

may have been his most important contribution to legal literature. As

chairman of that Commission, he had done much to shape its policies

and to reduce to order what had heretofore been chaos. Hence, his

account of its formative period is invaluable.
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In early 1892, a pamphlet, announcing the forthcoming publication

of a new periodical, the Michigan Law Journal, was circulated. It stated

in part:

The first number of the Michigan Law Journal, a new publi-

cation to be published at the University of Michigan Law

School, will make its appearance during the first week of

February. The Faculty of the Law School have endorsed the

Journal, and will give it their hearty support.

It is the aim of the editors to make the Journal not only of

interest to the student and alumnus, but of practical value to

the practicing lawyer.

ARE You AN ALUMNUS?

If you are, you owe the Jolurnal your hearty support. You

will find in every number something that will interest you. The

articles upon legal subjects, particularly those by the specialists,

a number of whom we have on our list of contributors, will

be of service to you if you are in actual practice.
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ARE YOU A STUDENT?

If you are, there will be nothing in the Journal that will not

be of great value to you as a means of instruction. There will

be interesting articles by every member of the Law Faculty,

and you will have the benefit of the rich experience of the lead-

ing and successful lawyers, jurists and judges of the country.

The important points brought out in the lectures will be pre-

served. There will also be a directory of the club courts and

law societies, and other features of especial interest to students.

ARE YOU A PRACTITIONER?

If you are, we are confident that you will find the Journal

of considerable practical value to you. Besides the treatises

upon legal subjects, there will be notes upon leading and recent

decisions of the courts of last resort .

Ralph Stone, Law '92, was editor and business manager and Harry

D. Jewell and Eli R. Sutton, Quizmasters on the Law Faculty in 1891-

1892, were listed as managing editors.

The Michigan Law Journal's first issue was published in January

1892; the last issue which has been located was published in January

1898. Volume I was "Published monthly, at the Department of Law,

University of Michigan, Ann Arbor, Michigan," but the later volumes

were published in Grand Rapids and later in Detroit. In 1893, the
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Journal was identified as the "Official Publication-Michigan State Bar

Association." In 1896 the cover stated that it was also the "Representa-

tive Publication, University of Michigan Law School." Contributions

from the Law Faculty appeared in all the volumes, but its association

with the University grew increasingly tenuous.

An intensified interest in scholarly investigation and writing was evi-

dent among the Law Faculty during the last decade of the nineteenth

century. John Rood was doing extensive work in real property, while

Floyd Russell Mechem was developing his interest in damages and

agency. Horace Lafayette Wilgus was preparing a collection of case

materials for the teaching of torts.

In 1901, Edson R. Sunderland was appointed to the Law Faculty.

Made responsible for the Practice Court, he commenced what was to

prove a life-long concern with the problems of practice and procedure

in civil actions. Painstaking and meticulous, Sunderland's interest in the

details of legal procedure was to earn him national recognition.

In the fall of 1901, Gustavus Ohlinger, Law '02, went to Dean Harry

Burns Hutchins with a collection of material he felt would be suited to
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a professional publication by the Law Department in a law journal.

Hutchins was sufficiently impressed to invite Ohlinger to attend a faculty

meeting and present his ideas. The Law Faculty approved Ohlinger's

proposal and the Board of Regents on November 26, 90or,3 authorized

an advance of $800 against prospective earnings of the proposed journal.

On December 3, 1901, the Law Faculty adopted a report setting out an

editorial policy.4

The President's Report for the year ending September 30, 1902

stated:

The Law Faculty have given a signal proof of their devo-

tion to the interests of the school by establishing a law journal,

which most creditably represents the Department. Although

heavily burdened by their regular work as teachers, they have

undertaken this task without any compensation. The proceeds

of the Journal are to be appropriated to the increase of the

Law Library. It is to be hoped that our Law Alumni will

heartily co-operate with them in the maintenance of this

magazine.5

:The first issue of the Michigan Law Review appeared in November

1902. The Announcement on the editorial page set out the basic plan

for the Review, adhered to consistently for the next fifty-seven years:

For many years there has been felt the need of a law journal
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to be conducted under the auspices of the Department of Law

Sof the University of Michigan. Various causes, however, have

conspired to postpone the undertaking until the present time.

Plans have been now matured for the establishment of such a

magazine, and with this issue the MICHIGAN LAW

RE-

VIEW enters upon a career which it is hoped may prove to be

one of usefulness and success. The purpose is to give expres-

sion to the legal scholarship of the University, and to serve the

profession and the public by timely discussion of legal prob-

lems, and by calling attention to the most important develop-

ments in the field of jurisprudence.

There are, of course, several excellent legal journals already

in the field, but no one of them serves quite the purpose which

is the aim of this one. There is, moreover, in the great north-

west, a field essentially unoccupied, while in the alumni of this

department, now numbering considerably over six thousand

members, there exists a loyal and influential constituency to

whom, it is hoped, such a journal will prove especially attrac-

tive.

3 Regents' Proceedings, 1901-1906, p. 3.

* See Part II, XI: i.

5 President's Report, 1901-1902, p. 7.
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The magazine will be made up of four chief departments:

fiirst, leading articles upon important and interesting legal

subjects; second, notes and comment upon current topics and

significant occurrences in the legal world; third, abstracts and

digests of the most important recent cases; and fourth, reviews

of books and comments on legal literature.

In the first department, it is the hope to give such discussions

of the legal problems of the day as will prove useful, reliable

and scholarly. In the second, may be expected interesting

and profitable notes and comments upon legal events. In the

third, an especial effort will be made not to refer to every case,

but to give such critical and helpful analysis of the most

important recent cases as will serve to show their real effect

upon the development of the law. In the department of book

reviews, it will be the aim to give honest, impartial and

competent estimates of the newest books, and helpful reviews

of the current legal literature. All articles and book reviews

will appear over the signatures of the writers.

It will be the aim to make the journal practical without

usurping the functions of the text-book or the digest, and

scholarly without becoming so academic in its character as to

be out of touch with the needs and aims of the lawyer of today.
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It will not be local in its character or be confined to the discus-

sion of law-school problems.

The magazine will be under the editorial management of a

member of the faculty, assisted by an Advisory Board, but all

of the other members of the faculty will co-operate in con-

ducting it. Articles from members of other faculties in the

University upon subjects of legal interest may also be expected,

and contributions from outside sources will frequently appear.

The magazine will contain about eighty pages in each issue,

and will regularly appear on the first of each month in the col-

lege year, exclusive of October.

This enterprise is in no sense undertaken for the pecuniary

benefit of its projectors, or any of them. All profits, if any,

which may accrue, will be devoted to the improvement of the

magazine, and to the promotion of the welfare of the Law

Department.

Founded in this spirit, the projectors make bold to appeal

for support to the alumni and friends of this Law School, and

to the members of the legal profession in general.6

Over the years, the Law Faculty tended to turn over more and more

of the editorial work of the Review to the student editors, with a

Faculty Advisory Board and a managing editor. Dean E. Blythe Stason

6 Mich. L Rev. 58-59 (1902).
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in his report to the President in 195I-I952 noted the fiftieth anniversary

of continuous publication of the Review as follows:

* . . The Michigan Law Review has now completed fifty

years of existence, and the final issue of Volume 50, published

in June of this year, was used to commemorate the first half

century of continuous publication. It is appropriate to take note

of the Review and its accomplishments throughout its fifty-

year life. From the date of the first issue in 1902, the content of

the Review has followed a consistently uniform plan. There are

four sections-Leading Articles, Notes and Comments, Recent

Decisions, and Recent Legal Literature. These several sub-

divisions have contained many a legal nugget of practical value

to the profession. With gratifying frequency the editors have

received word that a case has been won or a conference con-

cluded favorably because counsel has been helped to a better

understanding of the applicable law by perusing the pages of

the Review. Furthermore, those areas of the law that change

most rapidly to meet new contemporary conditions are and

always have been of special interest to Law Review writers,

and the pages of the Review throughout the years clearly re-

flect these frontiers of the law.

No commentary on the first fifty years would be complete if
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it failed to include a most complimentary reference to the work

of the student editors who have served so effectively and con-

tributed so generously. The sections on Notes and Comments

and Recent Decisions have been largely written by student

editors, and, in addition, they have contributed a substantial

number of leading -articles in the Review. Selected from

among the high-ranking members of the senior class (in gen-

eral, B-average students or better), the editors have at all

times had important responsibility for the quality of the Re-

view. Especially during the last ten years and a little more,

students have taken over a much larger share of the total re-

sponsibility, with the faculty serving primarily in an advisory

capacity. The student editor-in-chief and five associate editors

now comprise a supervisory editorial committee which devotes

most of its time to critical supervision of the work of some

thirty senior editors and fifty junior tryouts, the latter being

selected each year to compete for the prized senior editorships.

The results speak for themselves, and they are gratifying.

Many hundreds of members of the bench and bar read the

Review (perhaps several of the leading reviews) just to keep

abreast of professional developments. They find there a

large measure of the horizon-broadening material that they

are, seeking. The service to the profession is considerable.

Furthermore, the fact that the pages of the Review are always

open to receive contributions, both from members of the
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faculty and from practicing members of the profession, has

served as a stimulus to constructive research and writing that

has resulted in the recording of more than a few worth-while

legal ideas that otherwise would never have reached the light

of day.

And finally no appraisal should overlook the great value of

the Review as a contributing factor in legal education. Stu-

dents who are the editors gain invaluable experience in legal

research, using the wealth of materials in the Law Library in

learning by practice the habits of careful synthesis and accurate

expression of legal ideas in well-written English, and, indeed,

those who participate find it one of the really great experiences

of their law school years. The fact that Law Review editors

have so uniformly made good in professional life is significant,

and it is a fact that editors are in top demand for positions

in law offices and corporate legal departments. In a very

practical way this indicates the appraisal of the Law Review

editorship by the profession itself.'

In 1958-1959, Professor Carl Hawkins was chairman of the Faculty

Advisory Board and Ruth Gray was Managing Editor. A list of the

editors-in-chief, the chairmen of the Faculty Advisory Board, and the

managing editors appears in Part II.8
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Floyd Mechem left Michigan in 1903 and James Brewster replaced

him as editor of the Michigan Law Review. As Dean Hutchins was

called upon with increasing frequency to undertake administrative duties

for the University, the Law Faculty tended to pursue its individual writ-

ing and research projects without any particular attention or coordina-

tion. Joseph Drake wrote extensively on Roman Law, his chief inter-

est. Sunderland continued his exhaustive work in civil procedure.

Edwin Goddard was laying the foundation for his later work in bail-

ments and carriers. It was not, however, until Henry Moore Bates

became Dean in 1910, that the Law Faculty received any encourage-

ment to engage in systematic research.

Bates' appointment in itself, however, could not relieve the over-

crowded Law Building or provide relief from teaching loads. The lack

of financial support still persisted and while isolated members of the

Law Faculty were productive scholars, there was little agreement on

what constituted legal research and scant, if any, consideration devoted

to the relationship of legal research to legal education.

In the first annual report submitted by Bates, after President Marion

SPresident's Report, 1951-1952, pp. 114-15.

8 See Part II, XI: 2.
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Burton in 1921 had re-instituted the practice of requesting such reports

from the Deans of the several schools and colleges, he stated:

The naive, not to say primitive, conception of law teaching

as merely the teaching, dogmatically, of the so-called leading

principles to passive students, and then drilling them in the ap-

plication of the principles, has long since become outworn and

discarded by those at all well informed regarding legal educa-

tion. Today the legal scholar and the law teacher must study

and teach law not only as it is but also with the historical view-

point and analytically. Further than that, he must today study

and teach law functionally. He must ascertain and show how

law is actually working. He must, to do this successfully,

make a comparative study of our system of law with other

systems; and the results of all this labor must be brought be-

fore the law student body, if our law is to develop and im-

prove. The application of law, curiously enough supposed

by some persons to be simple, is in fact today a great problem

and a most difficult, subtle, and at times baffling one, as the

decisions of our courts and the differences of opinion between

great lawyers clearly enough show.

The task confronting the Law School today is a gigantic

one. What we all see in sight as necessary of accomplishment
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cannot be accomplished until generations of law teachers have

devoted themselves unselfishly, and with proper aid, to this

work. All of this means that in our library equipment, in the

strength and size of our faculty, and the opportunities afforded

it for research and study, we need not only more but a very

great deal more help than we have ever had in the past."

What would have been the course of legal research at Michigan

had William Cook not made his gifts to the Law School, and thus

provided the help of which Bates had spoken, it is impossible to con-

jecture. It is clear that when Cook proposed to erect a dormitory, to be

known as the Lawyers Club, with operating profits to be used for legal

research, he introduced a new concept into American legal education.'0

In effect, Cook declared that research in law was an indispensable

adjunct to education in law. A firm believer in the value of American

institutions, he was convinced that the future of these institutions

depended on the lawyers of the United States. In his first letter he

declared:

9 President's Report, 1920-1921, p. 217.

10 For an account of the Cook gifts, see Chapter X, supra.
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The character of the legal profession depends largely on the

character of the law schools. Real lawyers were never needed

more than now, and they have grave responsibilities . . . 1

Cook repeated this belief on other occasions, coupling it with assertions

that legal research was an essential part of the process of legal education.

It is not entirely clear what Cook meant by the term "legal research."

Two available documents throw light on his interpretation of the phrase

but do not completely resolve the enigma. One is a letter from Cook ad-

dressed to the Lawyers Club, written for the 1929 Founder's Day.12

The other was Cook's will, an extract of which appears in Chapter X.

On the whole, it was fortunate for the Law School that Cook neither

defined the term nor placed conditions or restrictions on the use of

research funds. Thus the Law Faculty was given great freedom and

full responsibility for determining what was meant by "legal research

work" and for devising methods of administering the funds to the best

possible advantage. This responsibility became more pressing after

Cook's death in 1930, when, under his will, additional funds for research

purposes became available over and above the income from the operation

of the Lawyers Club.

Increasing the burden on the Law Faculty was the fact that in 1922,

when Cook first proposed the Lawyers Club, none of them could define

precisely what "legal research" meant. With the exception of Edson R.
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Sunderland and John Waite, no one then on the Law Faculty had had

much research experience. The Law Faculty had been appointed to

give instruction in law, not to be trail-blazers initiating a research pro-

gram and setting up necessary administrative devices. It is not surpris-

ing that a period intervened between the time when the first research

funds became available and the time when the research program might

be said to have reached maturity. Quite literally, the Law Faculty had to

think through the problem of what to do with the Cook money, what

should be the objectives of a research program, and how a research pro-

gram should be administered. These were not questions to be solved

by off-hand decisions.

One of the first matters facing the Faculty was the development of

criteria for legal research: what it was, who should or could engage in

it; could it be done in cooperation with the faculties of other law

schools or with scholars in other disciplines, could it be a group project

or did it have to be a one-man effort? And having established, or tried

11 Regents' Proceedings, 1920-1923, p. 448.

12 See Part II, XI: 3.
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to establish, a working concept of legal research, they then had to set

up the standards to be used for allocating Cook funds between competing

projects, to work out the administrative methods of organizing and

supervising research effort, and finally to resolve the most important

and fundamental issue of all, the relationship between legal research and

the orthodox conception of legal education, that is the teaching of law

as preparation for a vocation or profession.

It has never been possible to draft a neat blueprint which precisely

specified the optimum relationship between teaching and research in any

discipline. This is more apparent in the social than in the physical

sciences and is peculiarly apparent in legal education. A law school

exists to equip students to practice law. Is there any advantage to such

students if a law school maintains a legal research program? Are they

better lawyers because of this? Does society as a whole benefit? Cook,

of course, believed these questions should be answered in the affirmative

and his gifts were based on that conviction.

In the years that followed the initial Cook gift, it was expected that

instructors in the Michigan Law School should demonstrate their ability

to engage in legal research as a prerequisite to instruction in the law

and should continue to engage in legal research as an adjunct to effective

teaching of law. By 1958-1959 support had developed for the allied con-

cept that law students should have training in legal research.
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Once the Cook gifts were accepted, the Law School became committed

to the premise that legal research and legal education were inseparably

associated and that legal research should be viewed as an indispensable

adjunct to the legal education. Once, however, it was conceded that legal

research should have this status, other questions arose: What was meant

by adjunct? Should legal research be limited to research professors and

research personnel? Should professors whose major occupation was

the teaching of law be given a lighter teaching load from time to time

to afford opportunity for research? Should research and teaching pro-

grams be completely separate, coordinate institutions in the same Uni-

versity, or should the research program be a part of the law school with

professors expected both to teach and to engage in scholarly research?

Should students be expected to accept training in research techniques,

on the graduate level in directed independent research and on the under-

graduate level through seminars and work on law review?

Development of satisfactory answers to these questions was a slow

and sometimes painful process. The period of experimentation, and

of trial and error, of policy formulation and establishment, continued
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at the Law School for a number of years. The research program, as it

existed at the close of the Law School's first century, had been produced

by thoughtful deliberations, from cross-fertilization of ideas, out of ex-

perience gained through experimentation.

To attempt simultaneously to analyze the administrative problems

posed by the Cook gift and to trace the development of the research

program made possible by the Cook gift would tend to confusion.

Therefore, it has seemed desirable to treat each of these separately. The

remainder of this chapter is divided into two parts: the first dealing

with the evolution of administrative techniques to handle the Cook funds

and the second with the over-all development of legal research with use

of Cook funds.

COOK FUNDS AND THEIR ADMINISTRATION

Acceptance in 1922 by the Regents of Cook's proposal to erect the

Lawyers Club was followed by commencement of the actual construction

work. As the Faculty anticipated that within a short time the operating

profits of the Club would support a research program on a systematic

and sustained basis, there was considerable discussion on how best to

use the money. A variety of suggestions and proposals were made,

some of which were laid before the Regents and others of which were

discussed at faculty meetings.

On May 28, 1924, Dean Bates requested the Regents to appoint "an
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additional professor of law whose salary would be paid out of Lawyers'

Club earnings," but the request was referred back to him "for a more

detailed outline of the plan involved." 13 On June 13, 1924, Dean Bates

proposed:

. . . [that] the Regents authorize the President or the Ex-

ecutive Committee to make an appointment during the summer,

if a suitable incumbent could be found, of a Research Profes-

sor of Law, with the understanding that the salary .

should be paid out of expected income accruing from the

operation of the Lawyers' Club during the ensuing five

years . . . *

Despite this clarification, the Regents took no action.

One of the problems arising out of the Cook gift was that of selecting

research projects which were considered desirable of support. Another

was to persuade some members of the faculty to engage in research now

13 Regents' Proceedings, 1923-1926, p. 308.

14 Id., p. 324.
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that funds for its support were available. Intermittent discussions of

criteria to be applied in the selection of research projects took place at

faculty meetings between 1925 and 1930. Suggestions for specific

projects were offered, particularly by Professor John Waite. At one

point, Waite urged that all members of the faculty cooperate in a re-

search project involving criminal law. Matters of organization and ad-

ministration were also discussed.

In 1926, an important organizational question was raised: the char-

acter of the relationship which should exist between the Law School it-

self and such agencies or institutions as might be set up to foster research

in law. On November 5, 1926, a special committee was appointed to

make recommendations relative to the status of legal research in the

University and the appointment of a research professor. On November

26, 1926, the committee submitted a report in the form of a resolution

which stated in part:

Be it resolved, that it is the sense of the law faculty of the

University of Michigan that all agencies for promoting re-

search in law at the University or under the University's

patronage, whether organized as committees, bureaus, research

professorships, or otherwise, should be an integral part of the

Law School, under the administration and control of its Dean

and faculty, and that appointments to such committees,
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bureaus, research professorships, or other agencies for re-

search in the Law School, should be made only upon the nomi-

nation of its Dean and faculty.

This resolution was adopted and forwarded to the President and

Board of Regents after defeat of a motion to strike out the words

"Dean and" wherever used.15 Here appeared the first indication that cer-

tain faculty members felt that the Law Faculty should control the re-

search program although they were willing to leave the Dean and Law

Faculty in control of the general affairs of the Law School. The issue

actually raised here was whether the research program was to be con-

sidered on a par with other Law School activities, with the Dean at its

head, or whether it should be put in a special and coordinated category,

with no particular responsibility for it vested in the Dean. As noted, the

Law Faculty rejected the proposed change, continuing to place the re-

sponsibility for the research program on the Dean and the faculty.

Although the committee had recommended the appointment of Edson

R. Sunderland as Research Professor, that portion of the resolution

was left on the table until December 13, 1926, when it was adopted

15 Faculty Records, 1920-1930, pp. 339-4o.
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unanimously."1 On March 2, 1927, the Executive Committee of the

Board of Regents appointed Sunderland in accordance with the Law

Faculty's recommendation, and on March 25, 1926, by action of the

full Board:

. . .Professor Edson R. Sunderland [was appointed] to

be Research Professor on the Lawyers' Club Foundation,

at the same time retaining his professorship in law and a por-

tion of his instructional duties in the Law School. Professor

Sunderland's title is to be "Professor of Law and of Legal Re-

search," and his salary is to be paid in part from the general

funds of the University and in part from the research

funds provided by the Lawyers' Club in such proportion as

shall be appropriate to the division of his duties.'1

It was understood that:

Professor Sunderland's proposed research work is to be in

general upon English and American judicial tribunals and

legal procedure.

Reasonable funds for current expenses incidental to these

researches are to be furnished from the research funds of the

Lawyers' Club . . . .

The first appointment of a research assistant was made on July 29,

1927, when by action of the Executive Committee, confirmed by the
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Board of Regents on September 30, 1927:

The committee appointed, at the request of Dean Bates,

Mr. William W. Blume as Research Assistant to Professor

E. R. Sunderland for the period from September I, 1927 to

June 30, 1928 .... It is understood that the salary of Mr.

Blume will be paid each month from funds turned over to the

University by the Lawyers' Club for the promotion of legal

research.

At the same meeting the Board voted:

. .. that the salary of Professor Edson R. Sunderland

should be paid for the present year on the basis of one-half

from the University general funds and one-half from funds

supplied by the Lawyers' Club.19

As brought out in Chapter X, the cramped office space and in-

conveniently arranged library of the old Law Building were a sub-

le Id., p. 343.

17 Regents' Proceedings, 1926-1929, p. 168.

Is Id., p. 169.

19 Id., pp. 317, 353.
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stantial handicap to research activity. In January 1929, William Cook

offered to erect a building for legal research purposes as a part of the

Law Quadrangle, thus recognizing the need and making available the

needed physical facilities. In April 1929, he offered to add a dormitory

wing adjacent to the Lawyers Club, to be known as the John P. Cook

Building, to be operated on the same terms and conditions as the

Lawyers Club. Both these offers were accepted by the Regents.

By June 1929, research activity, supported by funds derived from the

Lawyers Club, was accepted as a part of the Law School's activities.

William Wirt Blume, although appointed Assistant Professor of Law,

part-time, for I928-I929,20 continued to hold also the appointment of

Research Assistant to Professor Sunderland for the same period.21

At the meeting of the Board of Regents on June 14, 1929, the Executive

Committee submitted the following report of a meeting held on June 6,

1929:

Dean H. M. Bates of the Law School recommended the ap-

propriation for 1929-1930 of $18,000 for the continuation of

the legal research program of Professor E. R. Sunderland

and the appropriation for 1929-1930 of $6,000 to defray the

expenses of research on criminal appeals, to be directed by Pro-

fessor J. B. Waite.

Each recommendation was accompanied by a budget which
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specifies the purposes of the expenditures intended, and the

appropriations are asked for with the understanding that the

sums mentioned will be transferred to the Treasurer of the

University by the Board of Governors of the Lawyers' Club

from the accumulated reserve of the club.

The plans have the express approval of Regents Murfin and

Gore, who have inspected them. The Executive Committee

authorized the appropriations under the conditions stated and

in accordance with the budgets presented.22

By early 1930, the Law Faculty knew that the will of William Cook

had made substantial provision for an endowment fund which would

increase greatly the income available for legal research. It was

questioned whether the Law School organization was suited to handling

an enlarged research program and a Legal Research Institute was sug-

gested to administer the anticipated work.

The minutes of the faculty meeting of January 21, 1930, called

particularly to "act upon suggestions for the organization of the Legal

20 Id., p. 555.

21 Id., p. 578. For a list of research personnel, see Part II, XI: 4.

22 Regents' Proceedings, 1926-1929, pp. 1ooo-oo11.
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Research Institute," contain the first reference in the Faculty Record

to the institution. No details concerning the proposed organization ap-

pear in the minutes themselves. Apparently, certain "suggestions" were

laid before the Law Faculty, who voted unanimously to approve:

. . . in principle the "Suggestions" above mentioned, with

the distinct understanding, however, that any Institute so

founded shall be an integral part of the Law School in every

sense of the word and not an independent coordinate insti-

tution.23

Again the Law Faculty had been faced with the organizational prob-

lem: the relationship of the proposed institute to the Law School as a

whole. Implicit in the administrative question raised was the broader

issue: the relationship of legal research to the other activities of the

Law School. In the expression, "an integral part of the Law School,"

the Law Faculty had reiterated their adherence to a policy that legal

research was a part of the process of legal education, not a parallel

separate development.

Less than a month later, on February 7, 1930, the Regents established

the Legal Research Institute, by adopting the following resolution:

Resolved,

I. That the Legal Research Institute, which is hereby

created, shall be a part of the Law School
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2. That it shall be developed as rapidly as funds may be

available for its support

3. That the staff of the Institute shall consist of a director

and such other full-time or part-time members as may be

appointed, and that the director may carry such part-time

teaching as the work of the Institute may permit

4. That the duties of the director shall be:

(a) To recommend what research projects shall be

carried on

(b) To select the members of the research staff and

recommend them to the Board of Regents for ap-

pointment, provided, however, that no teaching

member of the Faculty of this Law School shall

be so recommended for appointment for full-time

or part-time work on the research staff except at

such times and under such conditions as shall be

approved by the Dean of the Law School

(c) To prepare the budget for the Institute and to ap-

prove all expenditures in connection with the work

of the Institute

23 Faculty Records, 1920-1930, p. 482.
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(d) To recommend what publications shall be under-

taken by the Institute and to supervise the same

(e) To make such reports as the Board of Regents

shall direct

5. That the research work shall be under the direction, man-

agement, and control of the director

6. That all the expenses of every nature incident to the

Legal Research Institute shall be met by funds provided from

time to time from the income of the Lawyers' Club.2"

After the adoption of the resolution, Professor Sunderland was ap-

pointed Director.2

In May 1930, the Regents made additional appointments to the staff

of the Institute on the express condition that funds be provided and ex-

penditures approved by the Board of Governors of the Lawyers Club.26

At the same meeting, the Regents specified the following equivalents

in rank of members of the staff of the Institute:

Professor of Law in Research equivalent in rank to Profes-

sor of Law in the Law School

Associate Professor of Law in Research equivalent in rank

to Associate Professor of Law in the Law School

Assistant Professor of Law in Research equivalent in rank

to Assistant Professor of Law in the Law School
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Research Associate in Law equivalent in rank to Instructor

in Law in the Law School 27

On June 20, 1930, the Regents adopted a budget for the Legal Re-

search Institute for the 1930-1931 fiscal year, on condition that the

Lawyers Club release requisite funds. Edson R. Sunderland, the Di-

rector, also held the half-time appointment of Research Professor.

Assistant Professor William Wirt Blume was to devote half his time

to the Institute both in the summer and throughout the regular academic

year. Two research associates were appointed for the full year and

two more for the summer alone. A full-time secretary was provided,

and an allocation made for current expenses.28

One of the Research Associates was George Ragland, Jr. The product

of his research entitled Discovery Before Trial appeared in 1932. The

title page showed that it was published by the Legal Research Institute

24 Regents' Proceedings, 1929-1932, pp. 167-68.

5 Id., p. I68.

28 Id., p. 261.

2 Ibid.

28 Id., pp. 347-48.
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of the University of Michigan. It constituted the only publication of the

Institute.

On June 4, 1930, about two weeks before the above action by the

Regents, William Cook had died. Two days later, Dean Bates called a

meeting of the Law Faculty, at which there was an extended discussion

of proposals for reorganizing the Law School to utilize more effectively

the funds anticipated under the Cook will. While the operation of the

Lawyers Club had provided a regular though limited income for legal

research, this appeared insignificant in comparison to the money ex-

pected to come from the endowment for legal research created by Cook's

will. The sharp decline in stock and bond prices during the Great De-

pression drastically curtailed the amount actually turned over to the

Law School for the Cook Endowment, but the Financial Report of

the University for 1957-1958 gave the principal of the Cook Endow-

ment as $2,112,032.57.29

At the June 4, 1930, meeting of the Law Faculty:

The Dean suggested consideration of the appointment of a

faculty committee to consider plans for the development of the

Law School, with special reference to recommendations which

this faculty should make to the President and Board of

Regents in connection with expenditures from the funds which

will be made available from the estate of Mr. W. W. Cook.
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After discussion it was moved, seconded and carried unani-

mously that such a Committee be appointed; that it should

consist of five members, viz., the Dean, Professor Sunderland,

and three members of the faculty to be selected by the Dean;

that the members of the faculty should submit memoranda

containing suggestions, to this Committee; and that the Com-

mittee report back, from time to time, to the faculty.30

During the summer of 1930, the mechanics of putting the Legal Re-

search Institute into actual operation presumably went on. Some ques-

tion over the method of disbursements from the Legal Research Fund

must have arisen, for on September 26, 1930, the Regents directed:

. . . that the disbursements from the Legal Research Fund

shall be made under the same general terms and conditions as

apply to the disbursement of other trust funds of the Uni-

versity. This action of the Regents was specifically stated to be

merely a statement or an interpretation of the original intent of

the Regents when this fund was established.81

29 Financial Report of the University of Michigan, for the year ended June 30, 1958.

0s Faculty Records, 1920-1930, p. 498.

81 Regents' Proceedings, 1929-1932, pp. 43o-31.
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During the early fall of 193o, Dean Bates reported to the Faculty that

progress was being made by the committee charged with reporting on

plans for the development of the Law School. Finally, on November 6,

1930, the committee submitted its report. A substantial difference of

opinion had developed within the committee over the question of how

far power to direct and control all aspects of the activities of the Law

School, particularly the newly-created Legal Research Institute, should

be vested in the Dean. Hence, a majority and a minority report were

submitted.

Both reports were alike in that they proposed that three administrative

divisions of the Law School be created to consist of:

(a) Professional Studies-the present school with the ex-

ception of the Research Institute and graduate work

(b) Graduate Studies

(c) Legal Research Institute 32

The majority report recommended that the head of each division, to

be known as "Director" was to be responsible to the Dean who would

approve all "actions and conclusions, with the exception of those that are

simply the carrying out of plans and programs already reported and

approved ... ." ,3

The Dean and the three divisional heads were to constitute an Execu-

tive Council. In all matters pertaining to the Law School, the Dean was

Generated for guest (University of Michigan) on 2015-06-16 15:36 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

to consult with either the Executive Council or the Law Faculty "so far

as may be practicable." "

The minority report recommended that the Dean be the executive

head of the Department of Professional Studies and that he, together

with the Director of Graduate Studies and the Director of the Legal

Research Institute, were to constitute an Executive Committee "which

was to administer the affairs of the Law School . . . . All action taken

by the Committee shall, so far as practicable, be subject to the approval

of the faculty." "

Had the minority report been adopted, control of the Law School

would have rested in the Executive Committee and the Law Faculty.

The heads of the three proposed divisions would have possessed equal

authority. The Legal Research Institute, the School of Professional

Studies, and the School of Graduate Studies would have been separate

co-ordinate institutions.

32 Faculty Records, 1930-1940, pp. 12a, 12e.

33 Id., p. I2b.

34 Ibid.

3" Id., p. I2e.
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In rejecting the minority report, the Law Faculty followed the princi-

ple laid down at the meeting of January 21, 1930, "that any Institute

so founded shall be an integral part of the Law School in every sense

of the word and not an independent coordinate institution." 36

As authorized, Bates forwarded the majority report, with certain

minor changes to the Board of Regents. The records of the Board for

December 12, 1930, show:

A report embodying a proposed plan for adapting the or-

ganization of the Law School to the benefactions of the late

Mr. William W. Cook was referred to a committee consist-

ing of the President, Regent Murfin, and Vice-President

Smith for consideration . . . .87

On January 23, 1931, the committee brought in its report:

On recommendation of the President and of Regent Murfin

the following resolution was adopted :--

Resolved, That the Regents see no occasion at the present

time to change the present organization and operation of the

Law School.38

No explanation of the Regents' rejection of the proposed changes

in the organization of the Law School appears in the formal account of

their meetings. It is probable, however, that they were aware of the

differences of opinion which existed among the Law Faculty; and
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rather than adopt the majority viewpoint in preference to the outspoken

views of the minority, they felt that the best interests of the Law School

would be served by retaining the status quo.

The expressed views of the Regents that no change in the organization

of the Law School was desirable, was evidenced further in their adop-

tion of two resolutions on May 29, 1931:

Resolved, That the resolution of February 7, 1930 [i.e.,

creating the Legal Research Institute] be, and it is, hereby

rescinded.

Resolved, further, That Professor Edson R. Sunderland

shall continue as Research Professor, under the conditions

existing prior to the adoption of such resolution of February

7, 1930, and that the work of research shall be conducted as

prior to that date.39

This resolution of May 29, 1931, abolishing the Legal Research In-

stitute, placed all responsibility for legal research in the hands of the

36 Faculty Records, 1920-1930, p. 482.

37 Regents' Proceedings, 1929-1932, p. 498.

38 Id., p. 530.

9 Id., p. 616.
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Dean and the Law Faculty. It established that legal research was to be a

part of the over-all Law School activities and not to be a separate co-

ordinate entity, administered by a separate administrative agency.

In accordance with this action of the Regents, the duty of preparing

and submitting the annual research budget was removed from the Di-

rector of the Institute, and lodged in the Secretary of the Board of

Governors of the Lawyers Club. Accordingly, Professor Grover C.

Grismore submitted the 1931-1932 research budget to the Executive

Committee of the Board of Regents on July 15, 1931.

As approved by the Regents on September 25, 1931, the budget pro-

vided that Professor Sunderland and Assistant Professor Blume were

to devote half-time to legal research and half-time to teaching. Thus

the practice became established that the professorial staff was to combine

teaching and research and that the two aspects of legal education were

not to be separated. Two full-time research assistants were appointed,

and funds were set aside for the publication of research studies, secre-

tarial assistance, field work, and travelling expenses. Money was also

allocated for the purchase of books for the Legal Research Library.

The annual budget was submitted in this manner for the next four

fiscal years. After 1935, as the moneys made available to the Law School

under the Cook will began to produce income for research purposes, the

annual research budget was submitted as approved by the Law Faculty
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and by the trustees of the William Cook Endowment Income, the title of

the trust fund created by the Cook will. From 1935 on, the William Cook

Endowment Income was to produce a relatively greater proportion of

research funds than that originating in the operating profits of the

Lawyers Club and the John P. Cook Building.

The abolition of the Legal Research Institute did not bring legal re-

search to a halt. Nevertheless, the increasing amount of income arising

from the Cook Endowment and the developing scope of research ac-

tivity, indicated that a more definite organization of the research pro-

gram would be desirable-not only to lighten the administrative burden

placed on the Dean but to contribute to greater integration and efficiency.

In early 1942, Dean E. Blythe Stason prepared a confidential memo-

randum relating to the research program which was discussed at the

faculty meeting on February 2, 1942. After thorough discussion, the

Law Faculty voted that "the Dean be authorized to appoint a member of

the law faculty to act as Director of Research . . ."40

40 Faculty Records, 1940-1945, p. 112.
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On February 27, 1942:

The Board [of Regents] created in the Law School the posi-

tion of Director of Legal Research, with the responsibility,

subject to the Faculty and the Dean of the Law School, of de-

veloping and supervising the program of research now carried

on under the auspices of the W. W. Cook Endowment Fund.

To this position Professor Lewis M. Simes was appointed

41

Professor Simes served as Director of Legal Research until 1954, when

he was succeeded by Professor Allan F. Smith.

Although in no way altering the ultimate responsibility of the Dean

and the Law Faculty for the program of legal research, the appoint-

nient of a Director of Legal Research tended to discourage haphazard

research projects and to stimulate greater research activity. By giving

the Director control of the administrative details of the program, with

the Law Faculty retaining full freedom in the selection of individual

projects and over-all approval by the Dean and Law Faculty a general

requirement, great flexibility with centralization of administrative re-

sponsibility was achieved.

A further subdivision of administrative responsibility for the research

program took place in 1950 with the establishment of the Legislative Re-

search Center under the direction of Professor Samuel D. Estep, who
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was made director of the Center in 1951, with William J. Pierce as As-

sociate Director. Professor Pierce was appointed Director in 1957-

The Director of Legal Research was charged with the duty of prepar-

ing the annual research budget. About five months before the end of a

given fiscal year, faculty members were asked to make known their

requests for grants to support proposed or continuing research projects.

These requests were the basis for a budget which was then submitted to

the Graduate and Research Committee, of which the Director of Legal

Research was the chairman. The budget as approved by this committee,

was then laid before the Dean.and the Law Faculty. If approved by

them, the budget was then submitted to the trustees of the Cook En-

dowment Fund and finally to the Board of Regents. All appointments to

the research staff were in the hands of the Board of Regents upon nomi-

nation by the Dean and the Law Faculty.

At the end of each fiscal year, those members of the Law Faculty who

had received grants for particular research projects filed reports with the

41 Regents' Proceedings, 1939-1942, p. 873.
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Director of Legal Research, showing the progress made during the

past year. The Director then prepared a report for the Dean of the Law

School, the salient points of which were incorporated eventually into

the annual report of the President, thus providing a convenient sum-

mary of each year's accomplishments.

This simple organization of the research program, under the director-

ship first of Lewis Simes and later of Allan Smith, was designed to

insure that the professorial staff and other research personnel devoted

their time to research, and not to the filling out of innumerable forms.

Once the Law Faculty had formulated the fundamental premise-that

legal research was an integral part of, an indispensable adjunct to, legal

education, both on the part of the faculty and the students-administra-

tive problems proved manageable. The evolution of this concept which

was to underlie all research activity at the Law School, taken in con-

junction with the character of those engaging in such activity, provided

for orderly development within the existing framework.

LEGAL RESEARCH UNDER THE COOK FUNDS

The foregoing account of the gift of the Cook funds and the evolu-

tion of administrative procedure to facilitate their use is a background

to the legal research these funds made possible. To discuss each separate

research project in the text would produce a welter of confusing detail,

and therefore the individual research projects are set out in Part II.'2
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Hence discussion here is limited to a general account of the over-all

development of legal research under the Cook Endowment, with brief

reference to a few particular research projects selected as illustrations

of the type of research conducted at the Law School.

Prior to the fourth decade of the twentieth century, there are only

sporadic references to research activity on the part of the Law Faculty.

Sunderland's work in procedure has already been noted. In the early

nineteen-twenties, John Barker Waite's work in criminal law and

Burke Shartel's interest in jurisprudence were beginning to develop.

These men were aware of the possibilities for productive research in

their particular areas, but were hampered by lack of time and money.

The funds made available by Cook were to enable them to do far more

intensive and extensive work than would have been otherwise possible.

As funds became available from the operating profits of the Lawyers

Club, the Faculty began to think in terms of research activity. It is

understandable, however, that the men required some time to adjust

42 See Part II, XI: 5.
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themselves before they were able to make full use of the funds available,

and it is not surprising that it was not until 1930-1931 that the Presi-

dent's Report mentioned any amount of research activity. The report

for that year stated ". . . such work went on apace . . ." and observed

that ". . . sound teaching and research are inseparably associated

,, 43

By the next year, 1931-1932, the President's Report was able to state:

Research . . . was carried on more extensively than at any

prior time in our history. Professors Durfee, Stason, James,

Dawson, and, in fact, nearly all of the members of the Faculty

are at work upon some project . . . 4

This report contained the first mention of the work of William Wirt

Blume with the records of the Supreme Court of the Territory of

Michigan. The files and bound volumes of records of this court had been

discovered at Lansing, and Dean Bates had been impressed immediately

with the tremendous significance in the area of procedural development.

Blume had worked with Sunderland in civil procedure, and was uniquely

equipped to deal with the intricacies of common law pleading and

practice as well as the multitudinous details of historio-legal research

posed by these documents. He commenced to edit and report the records,

a work which consumed the next eight years and culminated in the

publication of a six volume series entitled Transactions of the Supreme
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Court of the Territory of Michigan, 1805-1836. Moneys available from

the Cook Fund enabled the Law School to place Professor Blume on a

reduced teaching schedule for a part of this period, thus permitting

him to complete the volumes in the most thorough and scholarly manner

possible.

The annual reports for 1931-1932, 1932-1933, and 1933-1934 show

how the reduction in income caused by the depression curtailed legal re-

search. However, in 1934-1935, the report noted:

Although the income from the fund given by Mr. William

W. Cook to the University for the benefit of the Law School

had not become available for research purposes, research

activities of the School were vigorous and comprehensive in

scope.45

In 1936-1937 Dean Bates reported:

With the aid afforded by the Cook Research Fund the

faculty were able to carry on a much greater volume of re-

3 President's Report, 1930-1931, pp. 108, 109.

44 President's Report, 1931-1932, p. 65.

5 President's Report, 1934-1935, p. 89.
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search work than at any previous time in the history of the

Law School. Every member of the faculty was engaged in

research ... . 4

The report for 1937-1938 stated:

. the research work of the School was broadened in

scope and in the volume of the work carried on. The number

of research assistants giving part or full time to the work was

materially increased. Every member of the faculty was en-

gaged in definite research projects, though most of these were

not designed for immediate publication . . . 4

Throughout 1938-1939, the legal research program continued its

steady development. According to Dean Bates:

Both under the auspices of the William W. Cook Founda-

tion and independently thereof, research programs have been

carried forward by the faculty during the year along numer-

ous lines . . . .

Professor Edgar N. Durfee has been working for the

American Law Institute in the restatement of the law of torts,

writing those portions of the restatement dealing with use of

the injunction against torts. He has also been continuing his

studies in Equity jurisprudence . . . .

Professor Lewis M. Simes has been continuing his produc-
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tive work in the fields of trusts, wills, and future interests.

Three years ago he published a treatise on Future Interests,

and this year he followed it with the publication, by Callaghan

& Company, of a classroom tool called Cases on Future In-

terests ..

Professor E. R. Sunderland has been able to reduce to

writing during the year many of the results of his long study

of rules of procedure, and particularly the results of his serv-

ice on the United States Supreme Court Committee in drafting

the new Federal Court Rules ..

Professor John E. Tracy has for several years been en-

gaged in productive work in the Law of Evidence, and during

the year he published a volume entitled Cases and Materials

on the Law of Evidence.

Professor John B. Waite has served as reporter for the

American Law Institute Project for Corrective Treatment of

Youthful Offenders and as draftsman of a model statute on

correction treatment instead of the imposition of penalties for

delinquent persons under twenty-one.'"

46 President's Report, 1936-1937, p. xo6.

7 President's Report, 1937-I938, p. 1o8.

476 President's Report, 1938-1939, pp. zo8-og9.
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The Report for 1939-1940 attempted to sum up the work of the

prior years as follows:

During the year just closed especial efforts have been de-

voted to placing the research program of the Law School on a

firm foundation. The William W. Cook Endowment Fund

has now been available for several years. Much experimenta-

tion has been needed, and much splendid progress has been

made. Many years are required to build a research program

and to bring forth tangible results. It has now become ap-

parent that the period of fruition is arriving, and as time goes

on the University of Michigan Law School can confidently

expect to take its place as a leader in legal research. Some of

the specific activities of the members of the faculty engaged in

our several research projects are as follows:

Professor William W. Blume has completed'his monu-

mental task of collecting, compiling, and editing the Transac-

tions of the Supreme Court of the Territory of Michigan,

18o05-836. The Transactions are now published in six

volumes . . . .

Professor John P. Dawson has been engaged for several

years .... in research in the field of comparative law and

European legal history. These studies are beginning to bear
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fruit .....

Associate Professor Paul G. Kauper has been pursuing his

study of the municipal charter provisions of the principal

cities of the country relative to public utility franchises .. ..

Assistant Professor Russell A. Smith has continued his

work organizing and studying the voluminous and important

materials in modern labor law . . . .

Professor E. B. Stason has been spending a substantial

amount of his time during the year on the work of the attorney

general's committee on administrative procedure. This com-

mittee was appointed in March, 1939, upon an executive order

of the President. It was directed to survey federal administra-

tive law and procedure and to recommend improvements in

case deficiencies [if such] were found to exist ...

Professor Hessel E. Yntema has been engaged during the

year in the preliminary studies for the preparation of a series

of monographs on various phases of the law relating to finan-

cial and commercial intercourse between the United States and

other countries in the Western Hemisphere. Professor

Yntema has been appointed by the Secretary of State as the

United States member of the Permanent Committee of

Habana, established pursuant to resolutions of the Sixth In-

ternational Conference of American States, held at Habana,

Cuba, in January, 1928. Professor Yntema's committee is

commissioned to consider and recommend comparative legisla-

352

LEGAL EDUCATION AT MICHIGAN

tion and unification of legislation between the various partici-

pants in the conference .. . ." 4s

The Report for 1940-1941 showed research projects were continued

or inaugurated by most members of the Law Faculty. In 1941-1942

the Report noted:

Still another important project has been carried on by

Dr. Ernst Rabel, formerly Director of the Kaiser Wilhelm

Institut fiir auslindisches und internationales Privatrecht at

Berlin. Dr. Rabel has been a research associate under the

general supervision and guidance of Professor Yntema. The

project contemplates the publication of an extended treatise

on conflict of laws, not only in Anglo-American jurisprudence,

but also with comprehensive reference to principles and rules

applied under European codes. From September of 1939 to

April of 1942 Dr. Rabel, whose prominence as a leader in

comparative legal study is internationally recognized, has been

at work on the project under the auspices of the American

Law Institute; but in April the Law School assumed responsi-

bility for the completion of this important study . . . .

The most ambitious program going forward under the

auspices of the W. W. Cook Endowment for legal research is

the research project in inter-American law, under the direction
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of Professor Yntema . .. .

During 1941-1942, Professor Simes commenced his notable work

on the preparation of a model probate code, Professor Sunderland con-

tinued his work with the Judicial Council of Michigan, Professor

Yntema supervised the continuing research project in inter-American

law with eight monographs in preparation by various research fellows,

and other members of the Law Faculty worked on particular projects.

The 1943-1944 Report, after listing the work done on several research

projects noted:

The practical character of these and other research projects

(including numerous contributions to law reviews) being com-

pleted by and under the guidance of the law faculty, and with

the financial assistance of the William W. Cook Endowment

Fund, gives assurance that the objective which Mr. Cook had

in mind is being achieved. He wished his endowment for legal

research to be of real and practical benefit to the bench and

bar of the country. The projects are directed toward that end.

The fact that such realistic agencies as the American Bar As-

sociation, the Judicial Council of Michigan, and the United

4s President's Report, 1939-1940, pp. 112-15.

49 President's Report, 1941-1942, pp. 117-18.
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States Department of State are co-operating, both fiscally and

intellectually, is significant .... .. We hope that in the future

we shall be able to maintain this realistic approach to legal re-

search and to that end we expect to co-operate even more

closely with the professional organizations and agencies of

the country."5

In spite of the disruption caused by World War II, research activity

was continued by those members of the faculty remaining at the Law

School. Illustratively, Professor Sunderland, retired from active

teaching, devoted increased amounts of time to additional investigation

in procedure; Professor Yntema continued his work in supervising the

research in inter-American law; Professor Simes pursued his efforts in

the drafting of a model probate code.

Reconversion from war to peace brought a heavy influx of veterans

into the Law School which increased the teaching load. Yet research

went on, and the newer members of the Law Faculty, appointed after

the war, began to develop their own particular areas of interest and to

make positive contributions. The President's Report for 1948-1949

noted:

Although the professorial staff is confronted with oversize

postwar classes, substantial progress has nevertheless been

made during the year 1948-49 on the legal research program of

Generated for guest (University of Michigan) on 2015-06-16 15:36 GMT / http://hdl.handle.net/2027/mdp.39015012317346
Public Domain / http://www.hathitrust.org/access_use#pd

the School . . . .

Specific attention should be called to the number of research

projects carried on during the current year at the suggestion

of state and national bar organizations and members of the

Michigan Legislature. The project on Metropolitan Courts in

the Detroit Area, about to result in the publication of Mrs.

Maxine Virtue's monograph, was requested by and carried on

in co-operation with the Section of Judicial Administration of

the American Bar Association. Three smaller legislative

projects were carried on at the suggestion of Senator John

Martin, of the Michigan State Senate, to assist in connection

with bills currently pending in Lansing. In addition, Profes-

sor L. Hart Wright prepared an extensive study of estate and

gift taxation, culminating in a draft of a proposed Estate and

Gift Tax Act for Michigan. This task was undertaken at the

joint request of the Taxation Committee of the State Bar of

Michigan, and the Michigan Department of Revenue ... . .

The 1949-1950 report contained two matters of particular signifi-

cance, as well as a general discussion of particular research projects. The

50 President's Report, 1943-1944, p. o16.

51 President's Report, 1948-1949, pp. 97-98.
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treatise produced by Dr. Ernst Rabel, entitled Conflict of Laws: A

Comparative Study was awarded the Ames prize by the Harvard Law

Faculty, as being the most meritorious legal publication in the English

language during the preceding five-year period.6" The William Cook

Endowment Income had made possible Dr. Rabel's work on this treatise

from 1942 until his death and its subsequent completion by others.

Various members of the Law Faculty, including Professors Hobart

Coffey, Lewis M. Simes, and Hessel Yntema had cooperated in assist-

ing Dr. Rabel. Adequate research assistance had been provided, and

the four-volume product of this effort was characterized as a legal classic

of monumental proportions.

The other development noted for 1949-1950, marked a commence-

ment rather than a termination. It will be recalled that when William

Cook made his initial offer to the Board of Regents, he mentioned the

desirability of research in statute law. To a considerable extent legal

research in common law jurisdictions has tended to concentrate on

case law and to ignore the statutory materials. In an attempt to create

a more desirable balance of research activity, especially in view of the

increasing importance of statute law, the Legislative Research Center

was established under the auspices of the William W. Cook Endowment

Fund and under the general supervision of Assistant Professor Samuel

D. Estep. In the President's Report for 1950-1951, the following

description of the Center and its activities appeared:
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. . . In the last year's report I set forth the objectives of

this Center, stating that it is designed to promote teaching,

research, and service in written law, including not only statute

law but also administrative regulations, ordinances, and state

constitutions and their interpretation. The program is under

the general supervision of Associate Professor Samuel D.

Estep as Director, with a small research staff in immediate

charge of Assistant Professor [William] Pierce as Assistant

Director. One of the current projects undertaken by the

Center is the publication of biennial volumes to be entitled

Current Trends in State Legislation. Each volume will con-

tain ten or a dozen studies of new or timely features of state

statute law describing and analyzing recently adopted state

statutes and discussing their merits and demerits . .

During the year the Legislative Research Center has pre-

pared for members of the law faculty approximately 20o

memoranda on various phases of statute law related to their

respective fields of specialization. This service facilitates the

52 Harvard University Law School Catalogue for 1958-1959, p. 128.
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task of keeping the Law School courses up to date with respect

to current statutory developments . . . .

In addition to the foregoing, a substantial amount of service

has been rendered by the Legal Research Center to outside

agencies. . . ."

The first volume of Current Trends in State Legislation appeared in

1952.

In 1951-1952, a group of five members of the Law Faculty headed

by Dean E. Blythe Stason, began work on an examination of the legal

problems posed by the peace-time use of atomic energy:

. . . The project . . . deals not only with the law as it is

found at the present time, but also with what it is likely to be

and what it should be in the future . . .54

The post-war development of the Legislative Research Center, in-

volving a varying number of research personnel, did not curtail the

separate research projects of the several members of the Law Faculty.

The annual reports made by Dean Stason to the President showed the

extent to which each member of the faculty was contributing to the

over-all\research activity of the Law School, aided by an expanding

staff of research associates and assistants.

Moreover, the greater interest in non-doctrinal legal research had

created the opportunity for inexperienced students to be employed under
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supervision in the preliminary work of collecting data and preparing it

for faculty utilization. Grants made to members of the Faculty by the

Cook Fund made such student employment possible.

The following legal studies were published by the Michigan Law

School as part of its research program and in connection with its spon-

sorship of selected scholarly publications, including the Cooley lectures:

Discovery Before Trial, George Ragland, Jr. (1932)

Transactions of the Supreme Court of the Territory of

Michigan 1805-1836, William W. Blume (6 vols. 1935-40)

Ratification of the Twenty-first Amendment of the Constitu-

tion of the United States, Everett S. Brown (1938)

Torts in the Conflict of Laws, Moffatt Hancock (1942)

The Amending of the Federal Constitution, Lester B. Orfield

(1942)

Review of Administrative Acts, Armin Uhler (1942)

The Prevention of Repeated Crime, John B. Waite (1943)

The Conflict of Laws: A Comparative Study, Ernst Rabel

(4 vols., 1945-1958) (Vol. I, 2nd ed., 1958)

53 President's Report, 19195-195, pp. o6-o18.

"4 President's Report, 1951-1952, p. 113.
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Unreported Opinions of the Supreme Court of Michigan,

1836-1843, William W. Blume (1945)

Problems in Probate Law: Model Probate Code, Lewis M.

Simes and Paul E. Basye (1946)

The Constitution and Socio-Economic Change, Henry Rott-

schaefer (1948)

Soviet Civil Law, Vladimir Gsovski (2 vols., 1948-49)

Survey of Metropolitan Courts: Detroit Area, Maxine B.

Virtue (1950)

Some Problems of Equity, Zechariah Chafee, Jr. (1950)

Administrative Agencies and the Courts, Frank E. Cooper

(I95I)

Our Legal System and How it Operates, Burke Shartel

(I95I)

Conflict of Laws and International Contracts, Proceedings of

1949 Summer Institute (1951)

The Law and Labor-Management Relations, Proceedings of

1950 Summer Institute (1952)

Taxation of Business Enterprise, Proceedings of 1951 Sum-

mer Institute (1952)

Current Trends in State Legislation, 1952, Legislative Re-

search Center (1952)
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Current Trends in State Legislation, 1953-z954, Legislative

Research Center (1955)

Current Trends in State Legislation, z955-1956, Legislative

Research Center (1957)

Atomic Energy: Industrial and Legal Problems, Proceedings

of 1952 Summer Institute (1952)

Retroactive Legislation Affecting Interests in Land, John

Scurlock (1953)

Selected Topics on the Law of Torts, William L. Prosser

(1953)

Perpetuities and Other Restraints, William F. Fratcher

(1954)

Federal Antitrust Laws, Proceedings of 1953 Summer Insti-

stute (1954)

Communications Media-Legal and Policy Problems, Pro-

ceeedings of 1954 Summer Institute (1954)

Integration of Public Utility Holding Companies, Robert F.

Ritchie (1955)

A Common Lawyer Looks at the Civil Law, Frederick H.

Lawson (1955)

Public Policy and the Dead Hand, Lewis M. Simes (1955)

International Law and the United Nations, Proceedings of the

1955 Summer Institute (1955)

Atomic Energy Workshop, 1956 Summer Institute (1956)
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Aims and Methods of Legal Research, ed. by Alfred Conard

(1957)

Foreign Personal Representatives, Banks McDowell (1957)

Nonprofit Corporation Statutes, Ralph E. Boyer (1957)

Frontiers of Constitutional Liberty, Paul G. Kauper (1957)

Water Resources and the Law, Legislative Research Center

(1958)

The Use of International Law, Philip C. Jessup (1959)

Collective Bargaining and the Law, Proceedings of 1958 Sum-

mer Institute (1959)

The Law Schools Look Ahead, Proceedings of 1959 Summer

Institute (1959)

Constitutional Uniformity and Equality in State Taxation,

Wade J. Newhouse, Jr. (1959)

Fraud on the Widow's Share, William D. Macdonald (1959)

Legal Education at Michigan, Elizabeth Gaspar Brown

(1959)

Atoms and the Law, E. Blythe Stason, Samuel D. Estep,

William J. Pierce (1959)

The Improvement of Conveyancing by Legislation, Lewis M.

Simes (1959)

If a survey of legal research activity at Michigan had been made in
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1908-1909, it would have shown the several professors at work on a

number of individual projects, engaged in largely on their own initiative

and directed toward publication as treatises, casebooks, or law review

articles. A survey of research activity in progress or recently completed

in 1958-1959, would have shown a greatly enlarged concept of research.

While some members of the faculty were engaged in individual research,

others were working on group research projects. While the Cook En-

dowment Income supported most research activity, the Aemrican Bar

Fund and the Section of Real Property, Probate, and Trust Law of the

American Bar Association were cooperating with the Law School in

supporting a major project by Lewis Simes directed toward convey-

ancing procedures and the marketability of land titles in the United

States. The Department of Internal Revenue of the United States

Treasury had sponsored L. Hart Wright in his preparation of training

materials for revenue agents and auditors. Dean E. Blythe Stason

headed the significant and pioneering work in the problems posed by

the use of atomic energy.

At one point, William Cook had discussed his understanding of the

scope of legal research.55 But at no time did he attempt to restrict the

Law Faculty to his views. By providing the funds for research activity

55 See Part II, XI: 3.

358

LEGAL EDUCATION AT MICHIGAN

and by permitting the Law Faculty to evolve their own conception of the

scope and function of legal research, with its resulting contributions to

legal literature, William Cook through the Cook Endowment materially

assisted the Law School to fulfill the major reason for its existence-

to provide for its students a superior legal education-yet with full

awareness of the implications underlying the words of William Cook:

Believing as I do that American institutions are of more

consequence than the wealth or power of the country; and be-

lieving that the preservation and development of these institu-

tions have been, are, and will continue to be under the leader-

ship of the legal profession; and believing also that the future

of America depends largely on that profession; and believing

that the character of the law schools determines the character

of the legal profession, I wish to aid in enlarging the scope and

improving the standards of the law schools by aiding the one

from which I graduated, namely, the Law School of the Uni-

versity of Michigan."5
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ri Extract from will of William W. Cook.

