CHAPTER XIII
DECIDING OBJECTIONS AND COMPELLING
ANSWERS UPON ORAL EXAMINATION
WHERE OFFICER DoEs NOT HAvE PowER TO . CoMPEL
ANSWERS OR TO DECIDE OBJECTIONS
I

A number of states follow this plan in administering
discovery examinations : the officer in charge is a re
porter with power only to swear the . witness and pre
serve the orderly conduct of the hearing ; he has no power
to compel answers or to decide objections to questions ;
if objections arise which cannot be decided among coun
sel, the examination is adjourned until a ruling can be
obtained, from the trial court. This is the plan which
obtains in California, Indiana, Kentucky, New Jersey,t
North Carolina,2 Ontario, Quebec and Texas.
The officer under the plan in question is any officer
qualified under the statutes to take depositions generally.
Such an arrangement has the following advantages : ( 1 )
It does not require an additional officer for discovery
examinations but allows the use of officers already pro
vided ; ( 2 ) It fosters an assimilation of discovery pro
cedure and deposition procedure both of which are his1 This plan now obtains in New Jersey : Backel v. Linn (N. J., 1928)
140 Atl. 285. But this decision was rendered after the. right to, and
the scope of, the examination had been drastically restricted. A large
part of the dissatisfaction which finally lead to the substitution of a
restricted examination upon court order for a full examination upon
notice is attributable to an earlier decision to the effect that a lawyer
ran great danger, either of being committed for contempt or of being
scolded by the judge, if he instructed his client not to answer a question,
however incompetent it might be, at a discovery examination. Brown
and Seccomb v. Shafman (1923) 2 N. J. Mise. 13.
2 In addition to the statutes which are set forth in the appendix, see
Cartwright v. Norfolk Southern R. Co. ( 1918) 176 N. C. 36, 96 S. E. 647 ;
Fertilizer Co. v. Taylor (1893) 112 N. C. 141, 17 S. E. 69.
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torically and functionally akin. A disadvantage some
times supposed is that an effective discovery can , be
obtained only when the officer in charge has certain judi
cial and quasi-judicial powers. It is said that the officers
who take depositions generally are not qualified to exer
cise such powers.
The statutory enumeration of the officers eligible to
take depositions varies in the different states, but the
following persons generally are included : judges, justices
of the peace, clerks of courts of record and notaries pub
lic. As a practical matter reporters and stenographers
who are notaries public are almost always used. Many
of the statutes forbid a notary from serving if he is kin
to the parties or interested in the cause. The general
view of the lawyers who were interviewed is that this
prevents a notary in the office of either lawyer in the
cause from serving, unless allowed to do so by agree
ment.8 It is a quite usual thing in many towns and cities
of less than one hundred thousand population, for the
stenographer in the office of the examining lawyer to take
down the examination. In such cities as Fort Wayne,
Indiana, Concord and Manchester, New Hampshire, and
Lexington, Kentucky, for instance, the best law firms
do this, and the sentiment of the bar supports it. The
. principal reason, of course, is to save expense. Skilled
reporters are scarce and the office stenographers are
about as accurate as the reporters who are available.
No complaint of unfairness due to the fact that the
stenographer is an employee of one of the lawyers has
been found. While the practice also obtains to an extent
in the larger cities, there is a general feeling upon the
, part of the bar that it is preferable to employ an outside
reporter in order to remove even the semblance of over8 Of. Singer Mfg. Co. v. MeAllister Bros. (1887) 22 Neb. 359, 35 N. w.
181, where the praetiee is allowed, without any agreement, but is dis·
eouraged.
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reaching and in order to get mote accurate reporting.
In many such cities there are firms of reporters who are
available and whose work is of the highest character.
Large law firms find it convenient to give all of their
work of this nature to some particular firm of reporters,
and the latter in turn feel obligated to have a man avail
able at all times. There are no official court reporters in
Cleveland, Ohio, so some law firms use the same reporter
for deposition work and trial work. Then if any dispute
arises at the trial as to the correctness of a deposition the
reporter who took it is there to verify it. It is said that
the jury looks upon such a reporter as an officer of the
court, and that it makes the use of the deposition more
effective for purposes of contradiction if the l awyer can
ask the witness whether he did not make the alleged
statements before this supposed officer.
The officer in charge . merely notes the objection made
by the attorney for the party who is being examined.
Sometimes the party gives an answer subject to objec
tion. More often the opposing lawyer 's objections ale
addressed to the examining counsel rather than to the
officer. They serve as a word of warning that the inquiry
has reached the limits of its proper scope. Both lawyers
know that the officer has neither power to compel an
answer nor to relieve a witness from answering. What
actually happens is that when the lawyer for the party
under examination objects to the question and instructs
his client not to answer, he and the lawyer conducting
the examination argue the ground of the objection in
formally among themselves, first of all ; usually they
reach an agreement : the proponent either agrees to with
draw or to restate the question or the opponent agrees to
allow an answer subject to objection. If, however, the
lawyers are unable thus to adjust the matter and the
proponent of the question meets with a refusal to an
swer which he considers unjustified, he can take either
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one of two. courses. ( 1 ) He may adopt the policy of get
ting what he can and letting the rest go. In this event
he will waive his right to an answer and proceed to pro
pound other questions. This is usually the course adopt
ed in practice unless the question is especially important
or the witness becomes especially balky and refuses to
answer any and all questions. ( 2 ) He can adjourn the
examination and go before the court and move that an
answer be compelled. The actual operation of discovery
examinations in Toronto is slightly different from this.
The examiners who have had legal training exercise
limited powers. While they cannot compel an answer,
they often order the witness to answer, or relieve him
from answering if they think the question is improper.
Of course the witness has the power to relieve himself
from answer�ng by merely refusing, and thus forcing the
proponent to go before a judge or master and move that
an answer be compelled. The essential difference from
, ·'the American practice is that the examiner enters into the
· discussion with the lawyers as to the propriety of the
question and aids a decision.
Under the American practice the proponent of a qu�s
tion to which an answer has been refused has the right to
g9 before the trial judge and move that an answer be
compelled by contempt proceedings. Usually the pro
cedure is informal : after having met with a refusal to
answer a particular question, the examining lawyer pro
ceeds to propound a number of representative questions
so as to cover all angles of the matter in dispute ; then
he adjourns the examination and takes the matter to
the judge in chambers. A few courts require that the
matter be presented by formal petition or motion, but a
majority allow an informal resort to the judge in cham
bers. While the procedure is informal it is not always
as expeditious as it might be. Access to the judge, espe
cially in the larger cities, often is difficult. In New York
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City it is often necessary to wait a considerable time
before reaching the judge, even after an appointment has
been secured from his secretary. In some of the smaller
towns in Indiana, Kentucky and elsewhere local lawyers
sometimes take advantage of lawyers from the city who
have come to conduct an examination for discovery.
Knowing that their opponents are anxious to :finish the
examination and return to the city and are not apt to
wait over until a rather tardy judge compels an answer,
they instruct their clients to refuse to answer questions
which clearly are proper. Ontario and Quebec have a
somewhat differ.ent method of handling this problem. In
Ontario the master ( an intermediate officet not used in
American practice ) relieves the trial court of most of
this type of work and settles the matter expeditiously.
In Montreal, all such questions, instead of being pre
sented to a judge or a master in chambers, are presented
to the Practice Court, a court which sits each afternoon
from two to four. This court is presided over by an ex
pert in matters of practice who handles all the chamber
work of the various judges. Inasmuch as discovery ex
aminations usually are conducted during the hours at
which the Practice Court sits it is possible to carry dis
putes which arise directly to the court and obtain a deci
sion quickly.
The exact balancing of the scales between unjust con
cealment, on the one hand, and unjust discovery, on the
other, is largely dependent upon the question whether a
ruling can be expeditiously secured from the trial court
when an objection arises during the course of the exam
ination. The indirect effect of this consideration is even
more important than the direct effect. Usually lawyers
know whether a question is proper or improper. Little
danger exists of a party being forced to disclose im
proper matters since he can refuse to answer until com
pelled to do so by the judge. If the party under exam-
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ination can, without unnecessary delay, be compelled to
answer a question, scant encouragement is afforded to a
party to withhold information on the ground that he
knows his adversary will prefer to let the matter drop
rather than to pursue his rather clumsy remedy of en
forcing an answer. Lawyers are willing to do volun
tarily that which they know they can be forced to do. In
a majority of the cities which were visited the means of
compelling an answer is sufficiently expeditious to dis
courage unjust concealment. The remedy in places
where it is otherwise, lies with the trial judge.
There are two factors which foster a voluntary an
swering of proper questions even when the means of com
pelling answers is clumsy. ( 1 ) It is possible to adjourn
the whole examination to the trial judge for its comple
tion. Some lawyers have found that the mere threat of
using this expedient has proved effective in persuading
the witness to answer voluntarily. ( 2 ) Some lawyers
are glad to obtain a refusal on the part of the witness to
answer a question. They would prefer to be able to dis
play the refusal to the jury, rather than to have an an
swer. Their adversaries sense this desire and do not
care to gratify it ; consequently they refrain from in
structing a refusal to answer.
The New York rule that examinations before trial must
be confined to issues of which the applicant has the bur
den of proof has necessitated a somewhat different
method of deciding objections. An attempt is made to
settle the major objections before they arise, by allowing
the trial judge to fix the proper matters of inquiry. To
this end the party applicant is required to set forth the
matters upon which he desires to question his adversary.
Then the latter is allowed to contest the propriety of the
matters set forth by a motion to vacate the notice. The
motion to vacate or modify the notice is applicable when
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it is desired to make an objection as to any of the follow
ing matters :

(1)
( 2)
(3 )
(4)

The right of the party seeking t o examine ;
The time of the examination ;

The place of the examination ;

The person before whom the examination 1s

scheduled ; and

( 5)

The matters upon which the examination is to

be had.4

The notice of motion to vacate or modify must specify

the grounds relied on and may be supported by appro
priate affidavits.5 The service of the motion, if made for
the first term or sitting of court at which the motion can
be heard, operates to stay the examination until the de

termination of the motion.

The order given by the court,

whether requested by the applicant in the first instance
or whether made necessary by a motion to vacate the

notice is framed in accordance with approximately the
same regulations.6

The terms of the order are largely

in the discretion of the court under its power to deter
mine whether the examination sought is material and

necessary.7

The new Michigan Court Rules provide for a motion to

vacate the notice, similar in character to the New York
practice.8 Since the principal objective of the device in
New York is to limit the scope of the examination in a

way which seems undesirable, there is danger that the

very availability of the device in Michigan may serve as
an invitation to limit the scope in a similar fashion.

4 New York Civil Practice Act, sec. 291.
5 Rules of Civil Practice, 124.
6 Bieber-Isaacs Co. v. Philadelphia Fire & Marine Ins. Co. (1925) 125
Misc. 494, 211 N. Y. S. 435.
'7 New York Civil Practice Act, sees. 288, 294 ; Rules of Civil Prac·
tice, 124.
8 Michigan Court Rules (1931) rule 41, sec. 4.
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WHERE OFFICER HAs PowER TO CoMPEL ANSWERS AND To
DECIDE OBJECTIONS
Some jurisdictions, instead of providing a powerless
officer to supervise the examination and allowing all dis
putes to be presented to the trial court directly, provide
an officer who is empowered to compel answers and to
decide objections. This plan is followed in Wisconsin,
Missouri, Ohio, New Hampshire and Nebraska.
Wisconsin. The examination is supervised by a court
commissioner who is an officer of the court appointed by
the circuit judge and holding office during the term of
office of the judge who appoints him.9 Only a limited
number can be appointed in each county. In Milwaukee
and elsewhere the commissioners are practically all law
yers, but in some of the smaller towns it has been diffi
cult to obtain the services of men with legal training and
reporters have been appointed instead.
A variety of opinion exists in Wisconsin as to the
power of a commissioner. In Milwaukee the view is that
a court commissioner is vested with the powers of a judge
in chambers. He decides all objections which arise dur
ing the course of the adverse examination and, when nec
essary, exercises the power to punish for contempt. The
theory advanced to support this view is that if the com
missioner did not have such powers the examination
might as well be taken before a notary as are ordinary
depositions, yet this latter has been expressly disallowed
by the Supreme Court. 10 The general opinion in Madi
son, Wisconsin, is that the commissioner has only the
power to decide objections bearing on the question of
relevancy. The theory in support of this view is that the
statute says an adverse examination shall be conducted
as the taking of ordinary depositions except where other-

9 See Wis. Stat. (1927) ch. 252, sec. 1415.
10 Hincliff v. Hinman (1864) 18 Wis. 139.
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wise provided and that the statute provides the party
must not be compelled to disclose matters not relevant to
the issues. This theory is carried to such an extent that
when objections as to incompetency, privilege, hearsay,
and the like, are presented, as the records show they
occasionally are, the commissioners rule that they haV'�
no power to decide whether the question is improper.
They even go so far as to refuse to strike irrelevant mat
ter once it is in. Asked what they do with the objection
that an answer would incriminate the party,. they say that
they do not decide the objection but that the counsel for
the party instructs him not to answer and that the exam
ining counsel does not ask for a contempt certification.
A third view is taken in some of the other Wisconsin
cities and towns, namely, that commissioners have no
power to decide objections but must simply note them on
the record. If objections become very frequent counsel
often asks that it be noted of record that all the subse
quent testimony is taken subject to objection. In some
sections such a practice has led to the complaint that
parties are being forced to disclose family affairs and
other matters entirely irrelevant to the controversies.
Possibly this is what has led the Advisory Committee on
Rules to propose that the words ' ' but the deponent shall
not be compelled to disclose 'anything not relevant to the
controversy, " which were formerly in the statute and
which have been omitted in recent revisions of the stat
utes, be re-inserted.11 The saving feature in the practice
in these outlying districts is that the commissioners also
refuse to punish for contempt. A party can refuse to
answer clearly objectionable questions and place the bur
den on his opponent to ask for contempt proceedings be
fore the trial judge.
The explanation of such a diversity of opinion in Wis
consin probably is this. The commissioner, under the stat11 Proposed Changes in Rules · of Pleading Practice and Procedure,
October, 1930, item 18.
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utes, does have the power which he is thought to have by
the Milwaukee lawyers. But the question as to how much
power he should exercise has been decided by the prac
ticalities of the situation in each locality. The chief fac
tor in determining the policy has been the training and
ability of the various commissioners. The commissioners
exercise only that portion of their powers which experi
ence has demonstrated they can exercise to the satisfac
tion of the judges and the lawyers. In those localities
where the view is taken that the commissioner has no
power except to note the objection, the commissioners are
not lawyers but are former court reporters. Then there
is another factor which helps explain the difference be
tween the practice at Milwaukee and Madison. Mil
waukee circuit judges are so overworked that they can
find no time to decide objections arising out of examina
tion before trial, whereas Madison judges can and do
devote a greater amount of their time to this feature of
the procedure. Consequently the attitude of the- judges
in the former city is to discourage certification of ques
tions, and to encourage the commissioners to rule on
objections. The situation at Madison is just the oppo
site. There the judges are readily available to decide
certified questions.
A further word should be said about the administra
tion of the machinery in Milwaukee. There the commis
sioner, who is a trained lawyer, employs reporters to
take down the examination. The commissioner who has
the largest amount of the work maintains a suite of
offices which are so arranged that offices for the reporters
surround a central office in which the commissioner sits.
Under this plan he is able to conduct as many as four
examinations simultaneously. Each examination is in
charge of the reporter entirely until a dispute arises
which the lawyers are unable to settle among themselves.
At this juncture the commissioner is called in. Resort

DECIDING OBJECTIONS ANn CoMPELLING ANsWERs 107
is thus had to the commissioner in much the same manner

as to the trial court in other places, except it is much

more expeditious.

If the commissioner punishes for contempt the order

is reviewable by the trial court on habeas corpus pro
ceedings.

If the commissioner refuses to compel an an

swer to a question and the proponent thinks the decision

is erroneous he can ask for a certification to the trial
judge. The officer upon granting the certification sends
up the relevant part of the record.

In Milwaukee the

whole record is sent up together with a formal statement

pointing out the location of the objections.

To the usual

certification at the end of the deposition are added words
such as these :

' ' And I hereby certify and return the

foregoing deposition to the above named court in pursu
ance of request of counsel for them to obtain a ruling on

the matters shown at pages

45, 48

and

50,

to the end that

the above named court may direct whether the rulings
are correct and whether they should be affirmed or re

versed and for such other orders as the court may think
proper. ' '

The commissioner then mails the deposition

to the cletk as usual. In Madison and other places the
certification is informal ; the appropriate questions, an

swers and objections are written up and carried directly

to the judge. Certification upon request is practically a
matter of course in Madison but most commissioners in
Milwaukee will only certify important matters.
The
position is taken that the judges are too busy to be wor

ried with minor matters and that certification is often
asked for the purpose of delay. Several commissioners

make it a regular practice to refuse to <lertify · questions.

The only remedy in such case is to go directly to the
trial judge and move that he order the record sent up.

Missouri. In Missouri cities of a greater population

than fifty thousand inhabitants, it is the privilege of the

party served witlr a notice that his deposition is to be

J
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taken, to apply to the court for the appointment of a spe
cial commissioner to supervise the examination. 12 When
the party applies for the appointment of a special com
missioner, there is no necessity for service of a subpoena
by the latter, the original service of the subpoena by the
notary sufficing. The commissioner must be ' ' an attor
ney of record in such court, learned in the law, disinter
ested, and of no kin to either party to such cause. ' ' The
policy behind the provision for trained officers to super
vise examinations has been explained by the Court of
Appeals : · " Manifestly, in providing-for the appoint
ment by the court, on the motion of the adverse party, of
a special commissioner, learned in the law, to preside as
an officer of the court at the taking of depositions in large
cities, the Legislature was guided by the belief that the
abuses of the power to take depositions before a notary
public of the selection of the party giving the notice were
greater in large cities than in other communities, and
that the adverse party should be accorded the protection
of the right to have a special and disinterested commis
sioner to preside at the taking of the testimony, to the
end that the inquiry might be confined to the legitimate
issues of the case and not range over other and imperti
nent :fields. ' ' 18 A special commissioner has all the power
which any officer empowered to take depositions has, in
cluding the power to compel answers by attachment for
contempt, and, in addition, has ' ' power and authority
to hear and determine all objections to testimony and
evidence, and to admit and exclude the same, in the same
manner and to the same extent as the circuit court might
in a trial of said caus'e before said circuit court. ' ' 14 In
cases in which such an officer is used he actually exercises
his powers.
12 Mo. Rev. Stat. (1919) sec. 5_446.
18 State ex rel. Wilson v. Burney (1916)

S. W. 23 .
. 14 Mo. Rev. Stat. (1919) sec. 5446.

193 Mo. App. 326, 334, 186
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As a matter of practice it is the exception rather than
the rule that the opposite party requests· the appoint
ment of a commissioner. It is almost never done in auto
mobile accident litigation. Even so, Missouri lawyers
generally regard the provision as a wise one. They · say
that it affords a sort of residuary protection for those
who feel that an examination before a notary is subject to
abuse. While there is neither need for nor desire
to have such protection in the usual case, there is satis
faction in knowing that it is available. That the expedi
ent is seldom used is further attested by the fact that
there are no lawyers who make it a special business to
serve as commissioners at such examinations. In the
event the opposite party desires that the examination be
supervised by a commissioner the lawyers usually agree
among themselves as to who shall serve and do not apply
to the court to appoint a commissioner.
The following provision is made in Missouri for ap
peals from the special commissioners ' rulings to the cir
cuit court. If the officer rules that the question need not
be answered, the proponent of the question can demand
that he refer the matter to the circuit court for a decision.
In this event the circuit court is required to give a ruling
forthwith as to the correctness of the commissioner 's rul
ing. If the circuit court rules that the question should
be answered the commissioner holds a further examina
tion of the witness for that purpose. It should be no
ticed that the statute does not provide that the witness
can appeal from a ruling of the commissioner which, iii
stead of relieving him from answering a question, re
quires that an answer be given. The only way the wit
ness can present his objection to the trial court before
trial is to refuse to answer the question, suffer commit
ment for contempt and, by habeas corpus proceedings,
get a review by the trial court. His rights in this regard
are the same as if the examination were held before a
notary rather than a commissioner.
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New Hampshire, Nebraska, and Ohio. The practice in
New Hampshire,l5 Nebraska, 16 and Ohio,17 is to allow
the notary who takes depositions to compel answers by
attachment for contempt. The notary who takes a depo
sition in Missouri has power to enforce answers by at
tachment for contempt 18 but, as already pointed out, in
Missouri cities of a greater population than fifty thou
sand inhabitants, it is possible to require the appoint
ment of a special commissioner instead of a notary to
supervise the examination. 19 In all cases in which a
special commissioner is not appointed the practice in
New Hampshire, Nebraska, and Ohio approximates that
in Missouri.
The primary object in giving the notary in these states
power to punish for contempt was to insure that wit
nesses in giving their depositions would answer all ques
tions except those involving personal privilege.80 It was
not contemplated that notaries should decide objections
involving relevancy and similar questions. Rather it was
contemplated that the witness should answer the ques
tions and then object at the trial if they were improper.
Such system was intended primarily for the taking of
ordinary depositions rather than for the taking of dis
covery examinations. The question arises when the pro15 N, H. Public Laws (1926) ch. 336, sec. 1-7 ; ch. 17, .sees. 3, 12 ;
Eaton v. Farmer (1865) 46 N. H. 200; Robertson v. Hale (1896) 68
N. H. 538, 44 A. 695.
16 Dogge v. State (1887) 21 Neb. 272, 31 N. W. 929; In re Hammond
(1909) 83 Neb. 636, 120 N. W. 203.
17 Ohio Gen. Code (Throckmorton, 1926) sec. 11510; DeCamp v. Archi
bald ( 1893) 60 0. S. 618, 35 N. E. 1056. See also for ,a full treatment
of the cases 9 Ohio Jurisprudence, pages 58, 111, 121 ; 14 Id. page 38.
18 Recently the Missouri Supreme Court said: ' 'For almost three quar
ters of a century this court * * * has uniformly held that a notary
public in taking depositions is authorized to commit a witness for
contempt for refusing to answer questions other than those which it is
his personal privilege to refuse to answer." Ex parte Noell v. Bender
(1927) 317 Mo. 392, 396, 295 S. W. 532. For a long list of :Missouri
decisions upholding the right of the notary to punish for contempt, see
Missouri Digest, " Depositions, " sec. 17.
19 The latter aspect of the Missouri practice has been treated in detail
)n the paragraphs immediately preceding.
10 Re Nushuler (1878) 4 0. Dec. Rep. 299.
·
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cedure is used for discovery purposes whether the notary

may relieve a party from answering questions. An Ohio
opinion has suggested a way in which the notary can
assert the right whether the statutes contemplate it or

not.

Said the court :

" It is said that a notary public

when taking a deposition has not p ower to decide- as . to
the competency or relevancy of a question. For the pur
poses of the deposition and of the case in which the depo

sition is taken, he has not.

But for the purpose of pun

ishing a witness for contempt, he has.

A notary public

in committing a witness for contempt exercises judicial

power.

The exercise of that power req1,1ires that he

should find a witness who refuses to answer a question
guilty of contempt.

To :find the witness guilty of con

tempt the notary must determine whether !he question
asked was one which the witness could lawfully be or

dered to answer ; the determination of that fact neces

sarily requires the notary to pass .upon the competency
of the question . ' ' 111

It is a very rare thing that a notary punishes a party

for conte:r:npt, even where the power to punish exists.
Only when the examining lawyer persuades the notary to
do so, does the latter assert his prerogative.

he seldom goes so far as to actually commit.

Even then
If he does

anything 'it is merely to order the witness to answer and
to threaten to exercise his power. Reasons assigned why
the notary will not exercise his power are that he is
afraid he will be liable upon his bond for making a wrong

ful committal,1111 and that, as a practical matter it is very
Ill Ex parte Woodworth (1893) 6 Ohio Dec. 19, 21.
1111 The Nebraska court has said the following about the liability of a

notary.. In a case wherein a person who had been committed by the
notary sued that officer for damages for false imprisonment the court
sustained a demurrer to the petition, saying: ' ' In order to state a cause
of action in such a case the petition must allege * * * that the evi
dence sought to be elicited from the witness was of such a character
as would justify him in :refusing to testify. It is a familiar rule that
a judicial officer, whether of a court of limited or general jurisdiction,
is not liable in a civil action for acts performed in his judicial capacity,
if he has acquired and does not exceed the jurisdiction conferred upon
him by law. He is not liable for a mere error of judgment while acting
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hard for a lady reporter (as is often the case) to make
the actual arrest and it is troublesome to call the sheriff.
The notary does not know, and makes no pretense of
knowing, whether or not the . question is proper.
For these reasons the practice usually approximates
that which obtains in states wherein the officer has no
power. If the witness refuses to answer a particular
question, upon advice of counsel, and the examining law
yer thinks it important enough, he must move the trial
court to compel an answer. There is one advantage, how
ever, to the plan under dis-cussion. The fact that the
notary has power to punish, and the fact that he can
order the witness to answer upon threat of punishment
has a tendency to foster voluntary answers to all ques
tions. A disadvantage of the' plan is that it places within
the hands of a nonjudicial officer a power which is ca
pable of abuse and which has been abused upon more
than one occasion. Occasional abuses of this sort have
caused dissatisfaction with discovery procedure as a
whole in a few localities. Last year companion bills were
introduced in the Nebraska legislature, the one to take
away the notary's power to punish for contempt, the
other to curb the use of depositions for purposes of dis
covery before trial. Investigation revealed that the bills
were introduced by a layman, and that they were intro
duced as a protest against the abuse which one of his ·
friends had suffered at the hands of a notary in a par
ticular case. The Omaha Bar Association opp_osed the
bills and they were defeated. The incident which
prompted them indicates the danger of placing a judicial
power in the hands of a non-judicial officer.
The uniform mode of obtaining a review by the trial
court is upon habeas · corpus proceedings 118 when the
.
within his jurisdiction but he is not protected if he assumes to act
. beyond the scope of his authority. " Olmsted v. Edson (1904) 71 Neb.
17, 21, 98 N. W. 415.
ll8 Eaton v. Farmer (1865) 46 N. H. 200 ; In re Hammond (1909) 83
Neb. 636, 120 N. W. 203 ; Re Rauh (1901) 65 0. S. 128, 61 N. E. 701,
·'

DECIDING OBJECTIONS AND CoMPELLING ANSWERS 113
notary punishes a party for refusing to answer a ques
tion at a discovery hearing. The commitment will stand
or be vacated by the court, depending upon whether the
witness had a right to refuse to answer the particular
question. While the witness can justify his refusal to
answer upon the ground that the evidence elicited is im
material or irrelevant, such practice is · not encouraged,
for, as the Ohio Supreme Court has said : " If the wit
ness assumes to decide these questions for himself at the
time, unless the interrogatory involves a question of
privilege, he must do so at his peril. If he should be
right in his decision [to refuse to answer] he would lose
nothing ; if wrong, he must suffer the consequences. ' ' 14
Presumably the court means the witness would lose noth
ing because he could have the improper matter stricken
at the triaJ.25
ll4 Re Rauh (1901) 65 0. S. 128, 61 N. E. 701.
Camp v. Archibald (1893) 50 0. S. 619, 35 N. E. 1056.
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