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IN GENERAL.
§168. Kinds of pleas and order of pleading them.—Pieas
of two sorts: dilatory pleas, and pleas to the action. Dila
tory plea-s are such as tend merely to delay or put off the suit,
by questioning the propriety of the remedy, or the correctness
of the procedure as taken, rather than by denying the injury.
Pleas to the action are such as to dispute the very cause of
suit}
The order always to be observed in pleading, is:

are

a.—To the jurisdiction
b.—To the disability of the person.
1.—Of the plaintiff.
2.—Of the defendant.
the process.
1.—To the form of the process.
2.—To the action of the process.
d.—To the action itself in bar of it.

c.—T0

By this order of pleading,
1-——3Black.

C0m.,

301.

each subsequent plea admits that
/
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there is. no foundation for the former, and the defendant is
precluded from pleading any matter prior in point of order to
that upon which judgment to answer over has been given
against him; and after a plea. in bar to the action, the defend

ant cannot plead in abatement, unless for matter arising after
the commencement of the suit? ‘Nor can a plea in bar and a
plea in abatement be pleaded at the same time.” In uch a
case, if the plea in bar is ﬁrst, the plea in abatement may be
disregarded.‘
Where, after having pleaded in abatement, the
defendant pleads in bar, he waives his ﬁrst plea.“ By pleading
according to the above arrangement, the defendant may go
through the whole series.
OF‘

PLEAS TO THE JURISDICTION.

§169. Jurisdiction-—what it is.—The justice must have au
thority to determine the particular question presented and to
command the particular persons interested in that determina
Authority in the justices’
tion, to enforce the determination.
courts to decide particular classes of cases comes from the
statutes deﬁning the jurisdiction of these courts, and within
the limits of this authority these courts are said to have “juris
diction of the subject matter.” Authority to command the
persons interested comes from the statutes prescribing what
classes of persons (usually determined by residence) may be
so commanded by the justice, and through their voluntarily
2—1 Chit. PL, 10 Am. ed., 441;
Cook v. Ferrsl, 13 Wend., 285; Palmer
v. Evcrtson. 2 Cow., 417.
3—Palmer v. Evertson, 2 Cow., 417;
Smith v. Elder, 3 .lohns., 105; Burn
Oontm
hum v. Webster, 5 Mass., 266.
in the circuit
court in Michigan by

virtue of circuit court rule number 8:
Fraternity v. Wayne Cir.
National
Judge, 127 Mich., 186; 86 N. W., 240.
Pepoon, 2 Johns.
4-—Jcnkins
v.
Cases, 313.
5-—-Burnham
v. Webster, 5 Mass,
266-268.
Matter which is merely in
denial of the piaintiifs right of action
but
is never pleadablc in abatement,
Morgan v.
must be pleaded in bar:
Butterileld, 3 Mich. 625.
Under cir
cuit court rule No. 6. a defendant may.

in circuit courts, plead in abatement
and at same time plead the general
issue and not lose the beneﬁt of his
plea in abatement.
This rule is con
strued to include pleas to the juris
diction as weii as the plea in abate
ment:
National Fraternity v Wayne
Circui; Judge, 127 Mich., 186; 86 N.
Grant, J., uses the follow
W., 540.
ing language in the opinion in the last
named case: “Chitty and other writers
upon pleading recognize a distinction
pleas to the jurisdiction
between
and
pleas in abatement.
We think, how
ever, under the practice and decisions
in the courts of this state, a plea to
the jurisdiction is included in the term
‘plea in abatement‘
used in the rule."
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themselves to this authority (as in the case of
plaintiﬁs, and defendants who waive the service of process)
or through their being brought under this authority through
the service of compulsory process, as is the case usually with
submitting

When this authority exists as to a particular
is said to have “jurisdiction of the person.”
the
court
person
defendants.

Parties cannot confer, by consent or otherwise, jurisdiction
of the subject matter!’ Speciﬁc provisions of the statutes de
termine whether the justice has authority to determine a case
like that presented, and questions of whether the court has
authority of this sort are determined by the application of
these statutes.

As to jurisdiction of the person, while it is true that in
all cases the court must have this jurisdiction before it can
pass a. judgment aifecting the person, yet it is not essential
that this shall be gained through the service of compulsory
process for appearance. Any conduct which in effect acknowl
edges this authority of the court is as effective as the service
of compulsory process.

A justice may sometimes be shorn of jurisdiction, which
otherwise he might possess, by reason of some speciﬁc rule of
law, either common or statutory, as in the case of interest in
the controversy to be submitted to him or relationship to the
parties or one of them.
Objections to jurisdiction and effect of absence of
§170.
jurisdiction.—Objections to the jurisdiction of the justice may
be made at any stage of the proceedings, in case he has no
jurisdiction over the subject matter of the suit, or he has not
In all
obtained jurisdiction of the person of the defendant.

such cases, the whole proceedings would be void.
Thus, if
a warrant or attachment issues without the requisite proof by
affidavit, the proceedings would be void._ If, however, the de
fendant should, in such a case, appear and join issue, the ob
jection would be thereby waived, and the subsequent proceed
ings would be valid."

If

a justice,

6—Farrand v. Bentley, G Ml¢h., 281;
Moore V. Ellls, 18 Mlch., 77 ; Attorney

without consent of parties,

444;
General v. Mollter.
26
Mlcl:|..
Stephenson's Case, 32 Mlch., 60.
7——Swartout
v. Roddls, 5 Hill, 118.
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try a cause which he is prohibited from trying by reason of
aﬁinity or consanguinity to either of the parties, the judg
ment would be void.“
In all such cases, the defendant may
plead to the jurisdiction of the court, or he may object at any
time, whenever the objection is not waived by pleading.”
OF PLEAS

IN ABATEMENT.

is

-,1‘

§171. Pleas m the asthma? of the plaintiff are, that he is
not in existence, being only a ﬁctitious person or d.ead,‘° that
he died since the commencement of the suit, but if there are
more than one plaintiif or defendant, and any die, and the
that the
cause of action survives, the suit does not abate
an infant, and has declared in person or by attorney,
plaintiff

Saund. Pi.

6; Schermerhorn

Ev.,

Am. ed.,
Johns.,
N. H.. 345:
i‘lck., 552; C.
5

12-1

2. and (‘lnrk v. Mlkeseli,
-15 N. W., 377.

v. Jenkins,

7

45;

&

8-Anic.
81 Mlch..

5

a

is

a

it
it is

a

it

is

a married wo
and not by next friend ;‘2 that the plaintiff
man," or married after the commencement of suit." If she
may be pleaded puis dar. cont."
marry after imue joined,
When married woman has no interest whatever in the subject
defense
matter of the action, and improperly sues alone,
or
issue,"
defendant
may
in
general
plead
the
abate
under
good pica that plaintiﬁs suing as husband and wife
ment. It
are not married ;" and this objection will not avail under the
general issue."

373; Young v. Young.
Blood v. liarrington,
10455-10465.
L»
13—Mllner v. Miines,

ment.

14—Morgan
v. Painter,
'i‘erm.,
Vt., 545:
265: Bates v. Stevens,
205;
Swan v. Wilkinson.
14 .\iass..
Rlackf., ‘.‘.\i\‘.
Templeton v. Clary.

'I‘erm..

627.

4

15—Le Bret v., Paplllon.
East.
But as to suits by and against
married women, under present Michi
gan statutes, see, post.
178 nnd notes.
502.

Q

1

5

Am. ed.,
16-1 Saund. Pi.
I-Iv..
Term R., 361.
7: Caudeil v. Shaw,
Ev., 7;
Bac. Ab.,
17-Saund. Pi.
“Abate," (G).

Strange.
1&—i)ickenson v. Davis,
480; Ricket and Wife v. Stanley,
Blackt., 169; Coombs and Wile v. Wil

175

6

1

a

Q

11——(‘. L..
10121: Newberry v.
This rule
Trowhridize. 13 Mich.. 275.
is applied in case where the action is
joined with the
against
principal
On the death of
suretles on his bond.
in
the action proceeds
the principal
it is
of the survivors.
names
the
erroneous to bring in the personal
lieaiy
representative of the deceased:
v. Newton, 96 Mich., 228; 55 N. W.,
So in the case ot the death ot
666.
Van Kleeck v. McCabe,
one partner:
87 Mich.. 599; 49 N. W.. 872.

1

John., 308;

4 G:

19

&

io—Doe v. Penﬂeid,
Archl)old's I‘i.. 304.

4

6

3

N

8

3

9—in Clark v. Mikeseli, 81 Mich.,
45; 45 N. W., 377, the question of
disqualiﬁcation of the justice by reason
or interest was raised by plea in abate

I
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When a domestic corporation sues, and the defendant wishes
to deny the existence of such corporation, he may either plead
in abatement, or give notice under his plea of the general
issue, that the plaintiffs are not a corporation,
and annex
thereto an aﬁidavit of .the truth of such plea or notice."
“In suits or proceedings by or against any corporation, a
the naming of such corporation shall be pleaded in
mistake
abatement; and if not so pleaded, shall be deemed to have
been wa.ived.””°

a

5

2

4

5

1

3

5

it

a

_

5

2

1

&

4

1

1

5

Supervisors, 38 liich., 532.
Formerly
the existence of plaintii! as a corpora
tion could only be tested by plea in
abatement:
Boston Type Foundry v.
Spooner,
Vermont, 93; Proprietors of
Kennebeck v. Call,
M888.,
485;
Conard v. Atlantic Ins. Co.,
Peters,
450: Society for the Propagation &c.
v. Town of Pawiet,
ID1'd., 501.
21—'1‘l1e
Merchants‘
Farmers’
Bank v. Dakin, 24 Wend., 411; Bur
gess v. Abbott,
Hill. 476; Hawks v.
Hill, 200; Mitchell v. Cham
Munger,
bers, 43 Mich., 150;
N. W.. 57; see.
Mcintosh v. Mcintosh, 79 Mich., 198;
44 N. W., 592.
22-—Arch. Pi., 289, 291.
It
cor
poration, when detendant is misnamed,
advantage oi‘
can only he taken by
plea in abatement:
C. L.,
10473.
23-Mllner v. Miines,
Term. R.,
627;
Chitty's Pi., 10 Am. ed.. 449.
24—1 Chitty's Pi., 449: Crockett v.
Ross and Wife,
Greenlt. R., 445;
Durgin v. Leighton, 10 Mass, 58.
25—(‘ooper V. Hunchin,
East., 521.
26-—Marshaii v. Rutton,
Term. R..
545.
As to suits against married wo
men under Michigan statutes, see, post,
178 and notes.
8

1

&

a

5

1

§

liams, 15 Mass.. 243. As to the rights
or married women in the courts of the
178 and notes.
state, see. poet,
Insanity of the plaintii! when suit
is said to be n good
was commenced,
Chitty’s PL, 10
plea in abatement:
Am. ed., -449, n. 1.
A plea of the
L.,
10471.
19—(?.
general issue with no notice to the con
in
trary admits corporate existence
Gar
case of a domestic corporation.
ton v. Nat’i Bank, 34 Mich., 279; Wil
son S. M. Co. v. Spears. 50 Mich., 534;
15 N. W., 894; Manhard Hardware Co.
121 Mich., 6-37; 80 N.
v. Rothschild,
W., 707.
This statute in terms is applicable to
As to
only.
domestic corporations
whether a like result would follow at
the common law in cases of corpora
tions generally is not clear upon au
thority.
It is held in Michigan, how
ever, that a plea of the general issue
puts piaintii! to his proof of corporate
foreign corporation:
character, if
Mechanics B. oi’ M. v. Troy
Farmers
Doug., Mich., 457; Owen
City Bank,
Bani: of Sandstone,
v.
Farmers
Doug., Mich., 138.
10473; Johr v. St. Clair
20—C. L.,

5

is

it

is

is

To the disability of the defendant.—Nonjoinder or
§172.
misjoinder of parties as defendants,
cause for plea in abate
ment;2‘ and so, that the defendant
or, that the
I'iiiSI13.Il1€d;22
defendant was a. married woman at the time of action
brought.“ If the defendant marry after the commencement
cannot be pleaded even in abatement;24 and
of the suit,
plaintiﬁ may in that case proceed to judgment against her.”
The coverture of the defendant, when the supposed contract
defense in bar of the suit.“
was entered into,
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Pleas in abatement of the process are, that a war
§173.
rant or attachment issued without the requisite affidavit; privi
lege from arrest upon a warrant; or, from the service of other
process.”

The

defendant

may also

make these

objections

without pleading." So he may show that a return of personal
service of the summons is untrue; as, where a summons against
the father was served on the son, but returned personally
served on the father, it was held
show that it had not been served
the defendant did not appear, and
ice as error, and for that cause the

that the defendant might
In this case
upon him.”
assigned the want of serv
judgment was reversed.

§174. Pleas to the'action of the process are, that another
action is pending for the same cause in another court in this
state.-"0
To an action on a judgment, a writ of certiorari pend
ing may be pleaded; but it must appear by the plea that the
writ was brought prior to the commencement of the action,
and that the requisite steps were taken to render it a super
sedeas to the execution.“
An appeal would have the same
effect on a justiee’s judgment.
A plea in abatement personal to one of two defendants can
not be pleaded by both.“
_

Plea in abatement strictly construed.-Great accuracy
in the form of all pleas in abatement, as well in
commencement as in the conclusion, for it is said they make
plea."

§ 175.

is necessary
the
the

2T-King v. Colt, 4 Day, 129; Hub
bard v. Sanborn, 2 N. IL, 468: Van
586;
Alstine v. Dearborn, 2 Wend.,
iialsey v. Steward, 1 Southard, 366:
Gilbert v. Vanderpooi, 15 Johns., 242.
While according to the rules of the
lay a plea in abatement was
common
the proper method of raising questions
of this sort, under the practice as now
recognized it is proper to raise them
by motion to dismiss for the defect:
Stringer v. Dean. 61 Mich., 196; 27 N.
W., 886.
28—!laisey v. Steward, 1 Southard.
Defective service can be objected
366.
to only hy motion or plea in abate
it is too late after pleading to
ment.
4
Dwight,
v.
Pollard
the merits:
U. S., 3
Cranch., 421: Fnrrnr
v.
19

Peters, 459; Tiiton v. Parker. 4 N. 11.,
142: Morse v. Caiiey, 5 N. H., 223.
It is otherwise with void process:

3; see
v. l-‘igglns.
1 Breese.
v. Huckins, 6 Mas:-1., 309.
29——Fitch v.‘ Devlin, 15 Barb., 47.

Coleen

Hart

30—llowne V. Joy, 9 Johns.. 221.
The defense of a former suit pending
can only be raised by a plea in abate
Ryan v. Mills. 129 Mlch.. 170;
ment:
88 .\'. W., R92.
But an action pending
in the court of another state cannot be
Ibid.; Neweli v. Newton,
so pleaded:
10 I’ick., 470.
Pepoon, 2 Johns.
31—Jenklns
v.
Cases,

312.

32—Shannon
456.

177

33-1

Chitty‘s

v. Comstock, 21 Wend.,

Pl.,
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The plea must have the highest degree of certainty and pre
cision. Every allegation necessary to make out the case cov
ered by
and every fact which
alleged by the other side
would defeat the plea, must be distinctly and not inferentially
forth. Such a plea must be certain to every intent, and be
It must not state different
pleaded without any repugnancy.
facts having no relation to each other!“
set

must be veriﬁed.—“No plea in abatement, or
plea, which does not involve the merits of the
received by any court, unless the party offering
prove the truth i thereof by aﬂidavit, or by some
other evidence/’35

Plea
§176.
other dilatory
action, shall be
such plea shall

it

is

is

This aﬂidavit or evidence must be positive as to the truth of
every fact contained in the plea, leaving nothing to be col
Belief will not answer; the party must
lected by inference.
swear without qualiﬁcation, that the plea
true in substance
and matter of fact.“
It not necessary that the affidavit should be by the party
himself;
may be by his attorney, or even by a stranger."

is

If the truth of the plea appear to the court upon an inspection
of its own records or proceedings, an affidavit or other evi
not necessary."
dence

again. The judgment for the defendant,
the suit abate.”

in all cases,

is

is,

i_t

is

The form of judgment on plea in abatement.—If an
§177.
issue of fact, joined on a plea in abatement, be found for the
ﬁnal that he recover; but on de
plaintiff, the judgment
that the defendant answer over; that is, plead
murrer,
that

§178. Consideration of the special defense of c0verture.—
The defendant’s coverture, when the supposed contract was
10070.

v.

Cowman,

Hill,

608.

17s

39-1

it

v. Sidneﬂ'.

Chitty's

Pi., 466.

B.

&

38—Gray

Pl., 463. But
must
before the declaration
must be properly and
in the cause:
Ibld.
3

37—1 Chitty‘s
not be sworn to
is filed.
And
exactly entitled

it

1

-

36-—i\'lngslnnd

5

3.'>—C. L., §§ 767.

1 8

Mlcb., 500:
34—Belden v. Laing.
Findley v. The People.
Mich.. 234;
Mlch., 254; lleyman
Wales v. Jones,
157; Dubois v.
v. Coveil, 36 Mich.,
And gener
Henderson, 40 Mlch., 262.
ally it must set up matters not ap
parent on the face of the declaration.
The few exceptions are where certain
defects or defenses are waived it not
specially pleaded: ilinman v. Eaklns,
26 Mich., 82.

P., 397.

On. X.
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entered into, is available as a defense under the general issue."
If the parties are sued as husband and wife when they were
not, the fact that they were not is a defense under the general
issue.“

This plea will not avail, if the husband be imprisoned in the
prison for life,"'2, or divorced a vinculo matr-im0nii,*3 or
from bed and board,“ or if the wife shall have come from any
other state or country into this state, without her husband,
he having never lived with her in this state“ or where she
made the contract under authority from the court of probate ;‘°
all which may be replied to the plea. But it is no answer to
the plea that the husband and wife have separated, and that
the wife has a separate maintenance secured to her by deed."
But in this state, the rules, as they were at the common law,
in relation to the joinder of husband and wife, are very much
changed by the statute in respect to the rights of married
women. The following provisions have been enacted:
state

“The real and personal estate of every female, acquired be
fore marriage, and all property, real and personal, to which she
may afterwards become entitled, by gift, grant, inheritance,
devise, or in any other manner, shall be and remain the estate
and property of such fegnale, and shall not be liable for the
debts, obligations and engagements of her husband, and may
be contracted, sold, transferred, mortgaged, conveyed, devised
or bequeathed by her, in the same manner and with the like
effect as if she were unmarried/’43
-l0—Marshaii

v. Rutton,

8 Term.

545.

-ll—8inciair

Rep.,

842.

v.

Iiervey,

2

R..

Chitty's

42—C. L., i 8620.
43—Lewis v. Lee. 3 B. & C., 291.
-H—(‘, L., 5 8682.
45-0. L.. 5 8678. A married wo
man residing in another state cannot,
to
con
pleading disqualiﬁcation
by
tract, evade payment of notes given
by her for goods purchased in Michi
gan.,
without showing that the laws
of that state do so disqualify her. Notes
authorized by Michigan laws are not
to be void, nor is it
to he presumed
conceded that such notes made in this
state would be void, notwithstanding
to contract in
the woman's inability

the state of her residence:
Wheeler
v. Constantine, 39 Mlch., 62.
46—C. L., 5 8670.
47—Marshall
v. Rutton, 8 Term R.,
545.

48—C. L., 5 8690.
She
has the
same power over her property, in all
respects.
that she had while unmar

ried: Starkweathpr v. Smith. 6 Mich.,
377; Farr v. Sherman, 11 Mich., 33.
She may contract in relation to her
sole property the same as it she were
unmarried, and her contracts of sale
and purchase of property, and her obli
zations incurred in relation to her sole
property, are to be treated the same.
and she may be sued thereon the same
as if she were unmarried:
Durfee v.
McCiarg.
232; Burdeno v.
8 Mich..

179
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Actions may be brought by and against a married woman
in relation to her sole property, in the same manner as if she
were unmarried, and inlcases where the property of the hus
Amperse, 14 Mlch., 95; Starkweather
v. Smith, 6 Mlch., 377; Tong v. Mar
vin, 15 Mlch., 60; People v. llorton,
67; Moore v. Foote, 34
4 Mlch.,
Mlch., 443.
And she may mortgage
her own property to secure a debt
Watson
owing by her husband alone:
Wife's
457.
11 Mlch.,
v. Thurber,
power to make contracts is not gen
eral, but statutory, and cannot be ex
and
the constitutional
tended
beyond
Kenton Ins. Co. v.
statutory limits:
McClellan, 43 Mlch., 565; 6 N. W., 88.
She has no power to make contracts
except concerning her separate estate,
which must be either by making agree
ments concerning property already pos
sessed, and referring to it, or else con
cerning property acquired by the con
tract, or in consideration ot it: John
son v. Sutherland, 39 Mlch., 579; West
28 Mlch., 464; Jenne v.
v. Laraway,
There must be
Marble, 37 Mlch., 319.
the contract
a direct relation between
Reed v. Bays. 44
and the property:
She cannot
Mlch., 82; '6 N. W., 111.
incur a mere personal obligation uncon
nected with property and not charging
it: Jenne v. Marble. 37 Mlch., 121.
The test of the validity oi’ a married
woman's contract ls, does it or does it
estate:
not deal with her individual
Russell v. People's Savings Bank, 39
Mlch., 671.
A married woman whose
to her the
husband has transferred
and the personal property
homestead
about the house and agreed to pay her
$100 per year during life in considera
tion or her release of dower and all
claims present and future to his prop
erty is competent to contract for a
Barber v. Eberle's
nurse for herself:
Estate, 131 Mlch., 317; 91 N. W., 123.
an action
A wife cannot maintain
against her husband for n personal
tort committed upon her while living
Bandiield v.
as husband and wife:
Bandﬂeid. 117 Mlch., 80; 75 N. W.,
A wife is not liable on a note
287.
given by her jointly with her husband
purchased by
for personal property
Caldwell v. Jones. 115
them jointly:
A wife
Mlch., 129; 73 N. W., 129.
may convey her property to pay hus

band's debts:
Kleldsen v. Blodgett,
113 Mlch., 655; 72 N. W., 9: see Citi
zen's Savings Bank v. Darling,
110
Mlch., 227; 68 N. W., 132.
So she
may give her note to pay husband's
debt and to prevent an attack upon a
conveyance
by her husband to her:
Mlch.,
Whelpley
Stoughton,
v.
112
594; 70 N. W., 1098.
She is not liable
for servants in the house and on the
farm owned by her husband, though
hired by her:
Kirt v. Kropili 110
Mlch., 51; G1 N. W., 1080.
A mere
incidental beneﬁt to her property will
Detroit C.
not support her contract:
ot C. v. Goodman, 110 Mlch., 498: 68
N. W., 295.
Nor will her undertak
ings bind her, unless it is made ai‘iirma
tiveiy to appear that it is within her
powers, and relates to or concerns her
Russell
separate property or estate:
v. I'eopie‘s Savings Bank, supra; Pow
ers v. Rnssell, 28 Mlch., 179; 28 Mit-h..
supra; West v. Laraway, 28
466-7,
Mlch., 465.
There is no presumption
of the validity ot a married woman's
contract, whether negotiable or not.
hence proof must always he given it
such a consideration will bind her:
Kenton ins. Co. v. Mt-Ciellan, 43 Mlch.,
565; 6 N. W., 88; Buhler v. Jennings,
And the
49 Mlch., 538; 14 N. W., 488.
burden of proof is on the plaintiif to
show that the contract is within her
powers: 28 Mlch., 466-7, supra. A wire
may contract with her husband, and en
torce such contracts, in relation to her
separate estate: Randall v. Randall, 37
Mlch., 563.
A husband cannot make
a valid agreement with the wife to
pay her for her services as keeper of
Such contract is without
his house.
against
public
and
consideration
policy: Michigan Trust Co. v. Chapin,
106 Mlch., 384; 64 N. W., 334.
may
A married -woman
carry on
business in her own name. and for
that purpose may make herself liable
She
for purchases _made on credit.
may also employ her husband to art
on such
as her agent in carrying
business: and the fact that her hus
band, by reason ot ﬁnancial embarrass
ment,
is unable to carry on business

180
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cannot be sold, mortgaged or otherwise encumbered,
without the consent of his wife, to be given in the manner
prescribed by law, or when his property is exempted by law
from sale on execution or other ﬁnal process issued from any
court against him, his wife may bring an action in her own
name, with the like effect as in cases in actions in relation to
her sole property as aforesaid.”1
band

in his own name for the support of
his family. is no impediment to the
wife's engaging in business for that
Nor would a business thus
purpose.
carried on by the wife for the purpose
of keeping property purchased by her
from the reach of her husband's credit
ors, be a fraud on his creditors, unless
result were to hinder,
the necessary
delay or defraud such creditors in the
A purchase
collection of their debts.
by the wife of property which would
of
never have come to the possession
either husband or wife. except in pur
of an understanding that she
suance
should be the purchaser and carry on
by means of it, cannot wrong
business
Where one
the husband's creditors.
refuses to sell to the husband, not be
ing willing to trust him, but is willing
to trust the wife on credit, and sells
to her In good faith, the title of the
property will not pass, contrary'to
the intent of both parties, to the hus
baud for the beneﬁt of his creditors,
who could not be wronged by n sale
to her. and have no right to insist on
Rankin v.
a sale to the husband:
West, 25 Mich., 195. As to the rights
0! the wife in personal property pur
chased by her and her husband joint
ly: See Wait v. Bovee, 35 Mich., 425.
She may sue and
1—C. L., i 8692.
be sued alone and in her own name,
her own contracts and obliga
upon
Thus, where n married woman
tions.
purchased goods and furniture on her
own credit, to be used in a boarding
was
house,
business of which
the
carried on and managed solely by her
self. she was sued alone and held
15
$l1lI(‘k|@!0l1Tillman
V.
liable:
Mich., 447; Gilliam v. Boynton. 36
Mich., 236.
And so, where a woman,
having an estate of her own, and liv
ing with her husband. purchased goods
used in the husband's family, such as
but solely on her
family necessaries,

own credit and agreement
to pay:
Campbell v. White. 22 .\iici1., 178. iiut
a woman purchasing goods suitable for
ordinary family use, of one who knows
that she is n married woman and liv
ing with her husband,
but does not
claim to be buying upon her o\vn indi
viduai account, the inference would be
that she was buying upon her hus
band's account and for the use of his
family, and in the absence of any ex
press agreement she would not thereby
render herself liable to pay for them:
Powers v. Russell, 26 Mich., 17!); see
also Kirt v. Kropp, 110 Mich., iii: I57
N. W., 10.80.
She cannot bind henseif
to pay the board of her sister, the
contract having no reference
to her
separate property:
June v. Lnbadie,
132 Mich., 135: 92 N. W., 937.
A married woman may sue alone in
respect
to her separate interests and
estate:
Wilson v. Coolidge, 42 Mich.,
112: 3 N. W., 285; Glover v. Alcott,
11 Mich., 489.
And so, for her per
sonal service rendered for another:
Mason v. Dunbar, 43 Mich., 407; 5 N.
W., 432.
And she can hire out, with
her husband's consent, and can sue for,
and recover,
and keep her earnings,
even where the hiring is to n firm in
which her husband is n partner: and
in such case, a settlement by the hus
band with the ﬂrm for her wages,
without her authority, the ﬂrm having
knowledge of her claims at the time,
will not dcbar her from suing and re
covering against
firm for the
the
and if the husband is jointly
wages,
liable with the other members of the
firm, he must be made a defendant in
Benson
v. Mor
the suit with them:
gan and others, 50 Mich., 77; 14 N.
W., T05.
Nor is it any defense to a
suit by a wife on a claim against a
firm of which her husband was a mem
ber, that other partners have been in
jured by his frauds to which she was
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“The husband of any married woman shall not

CH. X.
be liable to

be sued upon any contract made by such married woman in
relation to her sole property, and the wife shall be liable to
be sued upon any contract or engagement made by her in
not a party: .\ioore v. Foote, 34 Mlch.,
Nor will a wife's suit upon a
443.
chose in action, of which she is the
by her hus
sole owner, be defeated
Black
band's former recovery on it:
wood v. Brown, 32 Mlch., 104.
But it seems that she is liable only
upon her contracts and obligations
respect or in relation to
made with
her sole property:
Glover v, Alcott,
Therefore, where a
11 Mlch., 470.
woman joined with her husband in
making a promissory note, to secure
a debt owing by him alone, she was
was
held not liable, as the engagement
not made with reference to her own
property, and she received no consid
De Vrles v.
eration for signing it:
Conkling, 22 Mlch., 255; Emery v.
Lord, 26 Mlch., 431; Ross v. Walker.
31 Mlch., 120; Barnes v. Brown, 32
Mlch., 146.
A wife's note, given for property
Gillam v.
purchased by her, ls valid:
But. giving
Boynton, 36 Mlch., 236.
her note, or making a contract merely
for the payment of money, creates no
West v. Laraway,
lien on her estate:
28 Mlch., 464.
But the note of a married woman
will not be valid, unless made upon a
consideration running to herself, and
such consideration must be shown be
fore any recovery can be had upon it
against her:
Buhler v. Jennings, 49
And if she
Mlch., 538; 14 N. W., 488.
is in fact not liable, her oral admission
of liability upon it will not bind her:
Ibid.
She must be connected
with the
consideration, or she will not be bound.
Where a. wife signed a note with her
husband merely because he requested
her to, but without any knowledge as
to what the note was to be used for,
the fact that it was afterwards, with
out her knowledge, used to pay a judg
ment against her husband and herself,
will not make the note binding on her,
she never having given it or authorized
it to be given for that purpose: Schlat
terer v. Nickodemus, 51 Mlch., 627: 17
N. W.. 210.
She may, however, give
her note to pay her husband's debt if,

in consideration of her so doing, a
contemplated attack upon a convey
ance from her husband to her ls to be
abandoned:
Whelpley v. Stoughton.
112 Mlch., 594; 70 N. W., 1093.
She may transfer a note belonging
to herself by her own lndorsement. and
thereby make herself liable, if it is
done for the beneﬁt of her own estate.
But the statute does not enable her
to bind herself by an indorsement made
merely for the beneﬁt of another.
She
cannot pledge her personal responsi
bility merely as surety for another.
She cannot even indorse the note of a
corporation of which she is a stock
holder, and thereby pledge her personal
liability for its beneﬁt, the corpora
tion being a distinct person, in the
law, from herself:
Russell v. People's
Savings Bank, 39 Mlch., 671.
A marrledwoman cannot bind her
self by a contract oi’ suretyship; such
a contract
is not within the words
or spirit of the statute:
Russell v.
People's Savings Bank, 39 Mlch., 671:
Kitchell v. Mudgett, 37 Mlch., 81;
Gantz v. Toies, 40 Mlch., 725.
She
cannot make herself personally liable
for the debt or obligation of another
where no consideration passes to her
for that purpose:
De Vries v. Conk
ling, 22 Mlch., 255; Reed v. Buys, 44
Mlch., 80.
Nor be personally bound
with her husband or any other person
as surety, by mere personal promise:
Jenne v. Marble, 37 Mlch., 321: Emery
Mlch.,
431;
Lord,
Ross v.
v.
26
Walker, 31 Mich.. 120; West v. Lara
way, 28 Mlch., 465.
And so, she was held not liable on
her covenant of warranty contained in
a deed made by her husband and her
self to convey
lands owned by him
alone:
Hovey v. Smith, 22 Mlch., 170.
While a married woman is not liable
upon her promissory note given for
the purpose of securing the debt of her
husband, yet if there was any_ equitable
obligation on her part to pay the debt
for which the note was given. as, if
it were for materials furnished and
used in improving her property with
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Of nonjoinder-of plaintiﬂ's.—When

joint

tractor, tcnant in common, or a party who has received

objection, or verbally consenting there
to: Holman v. Giliett, 24 Mlch., 414.
A wife may sustain an action in her
own name for damages for an assault
and battery upon her without joining
Berger v. Jacobs, 21
her husband:
Mich" 215; Hyatt v. Adams, 16 Mich.,

183

3

without the writen consent of his wife,
she knowing of the sale and making no

1

A

sale of property by the husband.
though exempt from execution, is valid

4

1

98.

con

joint

198.
And for defamation of her char
acter:
Leonard v. Pope, 27_ Mich..
145. But
not against her husband:
Wagner v. Wayne Circuit Judge: no
opinion was ﬂied in this case, but the
conclusion of the court is stated in the
opinion ﬂied in Bandﬂeid v. Bandiield.
117 Mlch., 80: 75 N. W., 287.
A wife
may maintain an action for the aliena
tion of her husband's affections:
War
ren
v.
Warren,
89
Mich.,
123:
50 N. W., 842.
Such actions should
be bmllglll
by the Wife
alone,
and
not jointly with her husband:
Mich
igan Central
Ry. Co.
v.
(bleman,
28 Mlch., 440; Burt v. Mcilain.
29
Mich., 262.
And the husband also
can sue alone for his damages
result
ing from an assault. such as loss of
services and society of the wife, and
his expenses in caring for and pro
viding medical treatment for her: Ber
ger v. Jacobs, 21 Mich., 215, 221.
1—C. L.,
8693; Tong v. Marvin.
15 Mich., 71.
Nor is a husband liable
for money loaned to his wife upon her
credit only; nor for money loaned to
her for her use and without the knowi
cdge of her husband, where the lender
conceals the fact of such lending from
him: Franklin v. Foster, 20 Mich.. 75.
2—Leader v. Barry,
Esp., 354;
Doe v. Fleming.
Bing., 266.
Mar
riage is provable in all civil cases in
volving property rights by evidence of
conduct and reputation, but not in
criminal cases or in actions for crim
inal conversation or’ divorce:
Perry v.
Lovejoy, 49 Mich., 529; 14 N. W.. 485.
But unless the parties live together,
some proof of an actual marriage seems
necessary:
Camp.,
Odell v. Wake,
394; Horn v. Noel,
Ibld., 61.
5

it

a

a

out her having paid or become bound
to pay the husband or anyone clse for
them,
or if the husband as between
him and his wife was acting as her
agent,
then whether the note was
given in
payment or as
security
merely, and notwithstanding the credit
may have been originally given to the
husband,
there would be
good and
valuable consideration for the note,
and she would be bound; this would
substantially
be in effect
debt in
curred on account of her separate prop
erty: Emery v. Lord, 26 Mich., 432;
see Whelpiey v. Stoughton, 112 Mich.,
594; 70 N. W., 1098. And she may sue
alone to recover exempt property of
her husband which has been taken on
King v. Moore, 10 Mich..
execution:
And so, in any case
where
538.
property of her husband is
exempt
seized
in adverse proceedings,
as in
attachment, or where a poundmaster
improperly seizes
without process.
The remedy is not coniined to final
lngersoli v. Gage, 47 1iiich.,
process:
121: 10 N. W., 135. But the right of
the wife to ue alone in her own name
for exempt property does not preclude
the husband from joining with her in
the suit: Shepherd v. Cross., 33 Mich.,

a
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cases where her husband
not in law liable, or where he re
fuses to perform such contract or engagement, and in any case
herein authorized, the cause of action shall be deemed to have
accrued from and after the passage of this act.”1
Upon a replication denying the coverture,
will be suiﬁcient
to prove cohabitation under marriage by repute, which may be
established by general reputation, the acknowledgment of the
parties, and reception by their friends as man and wife, etc.’
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injury,
not joined as
plaintiff, the nonjoinder may be
pleaded in abatement.
In actions upon contracts (or on judg
co-contractor as plaintiif may
ments) the nonjoinder of
be taken advantage of at the trial under the general issue,“
or
appears on the pleadings, the defendant may demurﬁ
the plaintiff sue as executor, administrator, etc., on a
contract, the nonjoinder must be pleaded in abatement.‘ In
actions for torts, if one of several who should be plaintiﬁs sue
alone, the nonjoinder of the others must be pleaded in abate
ment, and the defendant cannot take advantage of
in any
other manner, except to prevent the plaintilf on the trial from
recovering more than his aliquot share or interest.“ It
no
objection that the defect appears on the pleadings.7
If the
defendant do not plead the nonjoinder in abatement, the others
may afterwards sue alone for the injury to their lmdivided
shares, and the defendant cannot plead in abatement of such
action the nonjoinderﬁ
is

it

But

Of defenda.nts.—The nonjoinder of
person as de
in
an action upon contract must be pleaded in abate
fendant
ment,9 unless upon the declaration or other pleading of the
a

§180.

4

should have been made co-plaintiffs,
will not enlarge the personal right of
recovery of the person bringing the
suit: Ives V. Williams, 53 Mich., 636;
19 N. W., 562.
7—Ouaere, People v. Dennis,
Mich.,
Ev.. 10;

see Achey

Hill v.
Hull,

v.

7

Mich., 423.
in actions on contract, whether
the judgment be against one or all the
joint debtors, as well as where the
suit is instituted against part only oi’
jointly liable, and no plea in
those
abatement is interposed on that ac
count, such judgment is a bar to the
action upon the original claim against
the defendants not served
in the one
cae, and against the debtors not pro
ceeded agalnst in the other: Brooks v.
McIntyre,
Mich., 319.
Mich., 316.
9—Brooks v. Mclntyre,
318. And cannot otherwise be taken ad
vantage of unless the defect appear on
the face of the declaration:
People V.
Dennis,
Mich., 609, 615: Baliou v.
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Saund. Pl.
Hill, 56;

5

8-1

Gibb,

&

815.

4

4

But

4

4 3

7

8

&

1

2

1

k

5

4

it

1

5

&

Ev.,
Am. ed.,
3-1 Saund. Pl.
10; Burgess v. Abott,
Hill, 476;
Mich.,
132
Blackburn
v. Blackburn,
\\“l1en the hus
525: 94 N. W., 24.
hand
sues alone for the property of
the wife held in her own right, or in
is not necessary to
that of another,
plead the nonjolnder in abatement; it
may be taken advantage of under the
general issue:
"Brown v. Fiﬂeid,
Hill, 56.
.\iich., 322; Hill v. Gibbs,
Ev., 10; Burgess
4—1 Saund. Pl.
Hill, 476.
v. Abott,
5—Brassing'ton
Bing.,
v.
Ault.
177;
Ev., 10.
Saund. P1.
Johns,
6-—Bradish v. Schenck,
177.
The nonjoinder
of the other
owner or party who might be joined
as plaintiff, only goes to apportion the
damages:
Achey v. Hull,
Mich.,
423.
And the principle
that non
joinder of plaintiiifs in tort must be
pleaded
in abatement,
applies in re~
plevin:
Wright v. Bennett,
Barb.,
Mich.,
451: see Brown v. Fiﬁeld,
A failure to plead in abatement
327.
tor the nonjoinder
of persons who
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plaintiﬁ, the nonjoinder appear and that the person is living;
in which case the defendant may demur, but cannot avail
In actions for torts,
himself of the objection on the trial."
in general, be
cannot,
defendants
as
nonjoinder of others
pleaded in abatement, or otherwise taken advantage of." But
where the tort consists in the omission by .scveral joint owners

of land of some act to be done by them respecting the land,
the nonjoinder of the other owners may be pleaded in abate
meat."
The defendant in his plea must name all the joint con
tractors; he will fail, if it appear on the trial thatthe contract
was made with others also not named in the plea." The plea
25 Mlch., 204: lllnman v. Eaklns.
26 .\iich., 80; Bowen v. Cuip, 36 Mic-h..

Hill,
224.

l0—Burgess v. Abbott, 1 llill, 476:
Morrison v. Trenchard, 4 M. & G.,
But unless the declaration ex
709.
pressly shows that the other joint con
tractor is all:-0, the defendant cannot
1 lllil, 476.
demur:
dcbtor»—
joint
and
(‘nportncrs
or
other joint
Where a copartner
debtor has compromised and paid to
the creditor his share and proportion
of the debt, and has received from the
creditor a discharge from the copart

ncrship or other joint liability, it will
not be necessary thereafter, in a suit
by the creditor against the other co
partner or other joint debtor to re
cover the balance of the debt, to join
the party so released as a codefendant.
Nor in tact could he be properly
See, C. L., 5; 10449-10453.
joined:
v. Syl
Beelrman
quoted, post, § 205.
183; 66 N. W.,
vester,
109 Mic-h.,
1093.

Where
8: Ev., 11.
tort is committed by several indi
viduals, the plaintii! may sue all joint
Liv
ly, or one or more separately:
ingston v. Bishop, 1 Johns., 290; Rose
v. Oliver, 2 IMd., 365: Marsh v. Berry,
v.
7 Cow., 344; 8 Ib'ld., 43; Creed
Hartmnnn. 29 N. Y., 591. it an action
obtained
and judgment
is brought
against one of the joint wrong-doers,
the payment oi‘ that judgment will bar
an action against the others: Dexter v.
Broat, 16 Barb., 337; Osterhout v.

11-1 Saund. Pl.

a

But until pay
Roberts., 8 C0w., 43.
ment or tender of the amount of the
judgment, the plaintii! may sue each
defendant separately, and then elect
He may
which judgment to collect.
collect the costs in each case. but the
Livingston v.
only in one:
damages
Bishop, 1 Johns., 290: Osterhout v.
Roberts, 8 Cow., 43.
it less than all
the wrong-doers are sued, the plaintii!
recover against those who are
may
liable, and judgment will be rendered
in favor of those not guilty: Dominick
v. Eaclrer, 3 Barb., 18; Fox v. Jackson.
8 Ibid., 355: Montfort v. llughcs. 3 E.
D. Smith, 591: iiiclntosh v. Ensign, 28
N. Y., 169., Where the animals of dif
terent owners do mischief when to
gether, the several owners cannot be
joined as defendants for the trespass.
Thus, where the cows of several own
ers are found together trespassing in
a garden, each owner is liable only for
the damages done by his own cow; but
in the absence of proof to the contrary.
it will be presumed that each cow did
an equal amount oi! the mischief: Bud
dington v. Shearer, 20 I’lck., 479.
So.
it several dogs worry sheep, a joint
action will not lie against all the own
ers: Van Steenburgh v. Tobias. 17
Ham, 1
Wend., 562; Auchmuty
v.
Denio, 495.
5 Term.
v. Tarbutt,
12—Mitcheil
R., 651; Low v. Mumford, 14 Johns.
426.
13——Mechanlcs'
& Farmers‘ Bank v.
Dakln, 24 \\'end., 411; Godson v. Good,
6 Taunt., 587: Creelin v. Calvert, 14

M. 8: W., 11.
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or less
mentions."
number of persons made the contract than the plea
Nor, if the contract was joint and several." Nor, if the per
son omitted is a dormant partner of a ﬁrm, imless the plaintiff
knew it." Nor, if he is an infant." Nor, if the action as to
the person not joined is barred by the statute of limitations."
This section, 9743, authorizes the plaintiff to avail himself of
the fact by replication of it to the plea; probably the plaintiff
must by replication avail himself of the fact that the person
not joined was an infant."
is not sustained

a greater

Of evidence, to sustain the plea.-Proof of some one
§181.
item of the plaintiff ‘s claim being the debt of the person named
in the plea, will sustain the plea.'~"’
Upon a replication denying a plea of the nonjoinder of a
co-defendant, plaintiff may, besides giving evidence to disprove
a joint liability of all or any of the parties named in the plea,
prove that another or others not named in the plea are also
liable F1 or that the claim as against the persons named in the
Or that the de
plea is barred by the statute of limitations.”
fendant, in making the contract, represented or otherwise in
duced the plaintiff to believe that he was dealing

with him

alone.“
The plea admits the plaintiff ’s claim, but not the amount of
it. If the defendant fail in sustaining his plea, he may contest
the whole or any part of the claim, which the plaintiff gives in
evidence, the same as if the general issue had been pleaded.“

Of misjoinder of pa.rties.—The joinder of persons

§182.

plaintiffs or defendants who should not
14-—lIawks
.\iecl1anics'
24 \\'end..
15~—Van

v.

Munger, 2 Hill, 200;
Bank v. Dakin,

& Farmers‘
411.

Tine

v.

Crane,

1

Wend.,

524.

16-—New York Dry Dock
Treadwell, 19 Wend., 525.
17—~Glossop

Co.

v.

v. Colman, 1 Starkle R.,

be joined,

as

in actions

20—Vansllke v. Gilmore,
511; Colson v. Selby. 1 Esp.
21—(‘rellin v. Calvert, 14
11; -Mechanics‘ & Farmers’
Dakin, 24 Wend., 411.
22—C. L., 5 9743.
23—Bonfleld v. Smith, 12

Blacki'.,
R., 452.
M. k W.,
Bank v.

6

'

M. & W.,

405.

19—Burgess v. Merrill, 4 Taunt. R..
468. "The doctrine of this case is de
nied in Slocum v. ilookcr, 13 Ba:-h..

24—Mechanlcs’ and Farmers’ Bank
Dakin, 24 Wend.,- 411, 416: France
v. White,
1 M. & G., 731; Hill v.
White, 6 Bln;.'., N. C., 23, 26. And de
fendants
must
to nominal
suhmlt
damages at all events:
24 Wend., 411,

536.

416.

25.

18—C. L., § 9743.

v.
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upon contract, had the effect at the common law of defeating
the plaintiif on the trial. The misjoinder could be pleaded in
abatement, but it was not advisable. The same effect was pro
duced in actions for torts, if there was a misjoinder of plain
tiffs, but it was not so in respect to defendants, as those not
guilty could be acquitted.“ By C. L., §837, as amended by
Pub. Acts, 1901, p. 78, it is now provided that in case of

misjoinder of defendants the plaintiff may discontinue

as to

such as he pleases at any time before ﬁnal submission, or he
may go to the ﬁnding of the court or jury as to which of the
defendants are liable and have judgment entered against such
This statute does not affect the
only as are found liable.
common law rule as to misjoinder of plaintiffs.

Of misn0m.er.—There seems to be confusion in the
§183.
books upon the cﬁect of the misnomer of the plaintiff, and
when, if ever, it must be pleaded in abatement. But it is well
settled that where a written contract is sued upon, a variance
in name can be taken advantage of under the general issue,
and the misnomer need not be pleaded in abatement.'*’°
§184. Of pendency of another action.-—The pendency of a
former action for the same cause may be pleaded in abate
ment,” but not in bar.”-‘* Where two suits are commenced at
the same time, their pendency may, it seems, be pleaded re
Saund. Pl. 8: Ev., 11; see,
Buttertleld, 29 i\lich., 254.
13 Mich.,
26—Gilhert. v. Iinnford,
40, 43.
A pialntiif cannot proceed in
a suit wherein he is wrongly named,
or by the initials oi’ his christian or
79
Fisher v. Northrup,
ﬁrst name:
Mich. LZHT: -i-I N. W.. 610. Under C.
L., 5 763, in actions upon instruments
in writing. it is competent to use the
name as used in making the contract,
though only initials or contractions of
a Christian name are used.
_
The eitect of a motion to dismiss a
in Justice's
cause
court. because the
piaintiii."s Christian name is not given
in the writ. i in eifect a plea in abate
ment, which is admitted by the state
ment of the party who appears for the
piaintii! that he cannot amend because
of n want or knowledge 0! the plain
Fisher v. Northrup,
tiii"s tuil name:
supra.

25-1

Larkln

v.

27—I'ercival
v. Hickey,
18 Johns.,
257; iiaight v. Holley, 3 Wend., 258:
Wales v. Jones, 1 Mich., 254.
And ii‘
defense
thi
is relied on, it must be
pleaded
in abatement: Sullings v. The
Goodyear D. V. Co., 36 Mlch., 313. But
a pending and undetermined chancery
proceeding is no bar in itself to a legal
action, whatever may be the force of
a final decree:
Kinney v. Roblson, 52
Mic-h.. 393; 18 N. W., 120.
A prior suit pending, in which there
can be no recovery because it was pre
maturely brought, is no bar to a re
covery in a new suit brought for the
same cause of action:
Blackwood v.
Brown, 34 1iiich., 4.
The rule requiring the pendency of
another suit to be pleaded in abate
ment and not in bar, applies as well
where the prior suit is a garnishee
suit, as in other cases.
The pendency
ot such proceedings cannot be proved
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other.” But the commencement of
a second suit, after bringing the ﬁrst, cannot be pleaded in
abatement of the ﬁrst; but, if a judgment is rendered in the
second suit in favor of the plaintiff, it may be pleaded in bar
of the ﬁrst suit.” In an action against one of several joint
ciprocally the

one to the

contractors, the defendant cannot plead in abatement the pen
dency of another action for the same cause against another
contractor; but he should plead in abatement the nonjoinder
of the joint contractor, and if a. second action be brought
against all, the pendency of the prior action against the other
joint contractor may be pleaded.31
§185. Joinder of causes of a.ction.—When a plaintiff has
two or more causes of action of the same kind, and the actions
are in the same form, they may and ought to be joined in the
same suit; and this should be done by setting them out in
Thus, in actions arising
separate counts in the declaration.
on contract, several causes of action in assumpsit may be
issue:
under the plea of the general
Near v. Mitchell, 22 Mich., 382; Ryan
v. Mills, 129 Mich., 170; 88 N. W..
392.

28—Hurley
v. Greenwood, 5 B. &
101; Percival
18
ilickey,
Ald.,
v.
Johns., 257.
Nor can the pendency oi
another suit in another state for the
in
of action be pleaded
same cause
Bowne v.
abatement in this state:
Joy, 9 Johns., 221; Walsh v. Durkin,
99; Newell v. Newton, 10
12 Ibid.,
I'ick., 470.
Nor in bar; it good at all,
it could only be pleaded in abatement:
Wilcox v. Cassick, 2 Mich., 166, 178.

29--Iiaight v. Holley, 3 Wend., 258.
But not unless they are commenced at
lbid.
But a plea of
the same time:
the pendency of a former suit will not
avail unless it is averred in the plea
Where
that the suit is still pending.
in good
a second
suit is commenced
faith, and the former suit discontinued
before the defendant was called upon
to plead in the second, the latter can
of the
not be abated by the pendency
prior suit when it was commenced:
Wales v. Jones, 1 Mich., 254. And the
plea will be bad unless it aver that
Pew
the former suit is still pending:
v. Yoarc, 12 liiich., 16.

30
339.

Nichols

v.

Mason,

21

Wand,

31—FIenry v. Goidney, 15 M. & W.,
49-i; see, rmic, § 150, note 10.
The
highest degree oi’ certainty is required
Therefore,
in a plea in abatement.
where a plea in abatement averred that
another suit was commenced
at the
same time, upon and for not perform
ing the very same identical promises
and undertakings,
without adding, tn
the said declaration in this present
suit mentioned, or other equivalent
words, it was held bad on that sc
count: Wales v. Jones, 1 Mich., 254.
So where in replevin a plea in abate
ment was interpnsed, setting up the
pendency
of a prior suit in replevin,
by virtue ot the writ in which the
property in controvery
was taken by
one of the defendants, the plea was
held bad because it did not allege that
any aﬂidavit was attached to the writ
in the ﬁrst suit, nor that the writ
commanded
the
sheriif to take the
property in controversy.
A plea in
abatement must contain every ‘allega
tion necessary to make out the case
covered
Belden v. Laing, S
by it:
Mich., 500.
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§186

joined;

so also in debt and covenant."
But assumpsit, cove
nant and debt cannot be joined." So, in actions in tort, sev
eral distinct trespasses may be joined in the same suit.-'“ And
an action on the case may be joined with trove!-.~"5 But actions
arising on contract cannot be joined with actions in tort.-'*°
Therefore, assumpsit cannot be joined with ease," nor with
trover," nor debt with trespass.”
But the several causes of
action must all exist in the same right or they cannot be joined.
Thus, an executor suing for a demand due to the estate of the
deceased, cannot join a demand due to himself.“
If several
causes of action are improperly joined, the defendant may

demur.“
Misjoinder of c0\1ntl.—Joinder of repugnant counts
§186.
in a declaration does not preclude recovery on one or the other.
They do not destroy each other." The objection of misjoinder
of counts should be disposed of in the beginning of the trial
by compelling an election and thus limit the range of the
testimony." A person who has been compelled to elect be
tween counts, may upon a new trial proceed upon another
count.“
Dividing causes of action.—-Where a person has sev
§ 187.
eral demands or existing causes of action growing out of the
32—Burrili's Prac., 74; Union Cot
ton Manutactory v. Lobdell. 13 Johns.,
482.
Plaintiil may Join all the causes
of action he has when recovery may be
hnd in each in the same form of action
Tre
if separate suits were brought:
gent v. Maybee, 54 Mich., 226; 19 N.
\\'.. 962.
.'i3—i'eli v. Lovett. 19 Wendell. 546.
But a count on a judgment may be
joined with a count for use and occu
pation, and with the common counts:
Hogsett v. Ellis, 17 Mich., 351.
34-1 (‘hitty's PL, 200.
35—Jennings
v. Webb., 1 Term. R.,
277; Ayer v. Bartlett, 9 Plck., 156,
161.

36-Martin v. The Mayor. etc., 1
Hill, 545: ii.-iii v. i-‘islier, 20 Barb.,

By C. L.. 5 10421, it is pro
442.
vided that assumpsit may be brought
for fraudulent representations or con
duct.
The eiiect of this is held to per
mit the joinder of the common counts

i;

with n special count for false repre
sentation:
i<‘irst
National
Bank
v.
Steel, — Mic-h.,
99 N. W., 786
(May, 190-1).
37—Church v. Mumford, 11 Johns.,
479.

38—Howe v. Cook, 21 Wend., 29.
39—(‘.oryton v. Lithebye, 2 Saunders
Rep., 117; Dalson v. Tyson, 3 Saik.,
204.

40—1 Chitty‘s PL, 204; Lucas v.
New York Central R. R. Co., 21 Barb.,
245.

41—1 Chitty's Pl., 205: Cooper v.
Bisseil, 16 Johns., 146; Hall v. Fisher.
Lucas v. New York
20 Barb., 442;
Central R. R. Co., 21 Ibid., 245.
42—Be!-ringer v. Cobb., 58 Mich.,
557; 25 N. W., 491.
43—Ives v. Williams, 53 l\iieh., 636;
19 N. W., 582.
44—Gott v. Superior Court
42 Mich., 625; 4 N. W., 520.
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in matters of account which may he
joined; and if the cause of action, although there may be many
items of
be split up, and a. suit
brought for part only, and
a
second
suit
for
the residue, the ﬁrst action may
subsequently
be pleaded in abatement of the second, or in bar." The same
is

it,

same contract, or resting

rule applies to several actions against the same person

wrong.“

3

3

190
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a

it

8

1

6

2

rich., 21 Barb., 317.
It there are sov
eral items of account for goods sold,
or work performed at different times,
there must be an express contract, or
the circumstances must be such
to
raise one implied contract embracing
all the items. in order to make them a
Secor v.
single or entire demand:
Sturgis. 16 N. Y. Rep., 548, 558. Sepa
rate suits may be brought upon claims
in an open account, subject.
embraced
768, to the penalty of
under C. L.,
loss of costs in subsequent suits where
the whole of the claim upon such an
account is not included in one action:
Phelps v. Abbott, 116 Mich., 624; 74
N. W., 1010.
Where defendant gave
notice of set-oi! of $150, and then
withdrew $50 of the item,
was held
that he could not afterward have his
action for that portion withdrawn.
though the justice could not have given
him more than $100:
Andreas v.
Frac., — Mich.,
School Dist. No.
—-: 100 N. W., 1021 (0ct., 1904).
46—Farrington
v. Payne, 15 Johns..
432; and see, Bendernagle v. Cocks, 19
Ilill, 54;
Wend., 201'; Fish v. Folley,
Allison v. Connor, 36 Mich., 283.
6

v. Cocks,

4

19 Wend..
Carver,
Wend.,
Smith v. Jones, 15 Johns., 22!);
Phillips v. Berick, 16 Johus.. 136; Cog
E. D. Smith, 434;
gins v. Bulwinkle,
Bancroft v. Winspear, 44 Barb., 209;
Hill, 54; Stevens v.
Fish v. Folley,
Lockwood, 13 Wencl., 644; Dutton v.
Shaw, 35 Mich., 431.
See the same
principle as applied to counter claims
-—set-oils, recoupment, etc.: See, More
house v. Baker, 48 Mich., 335: 12 N.
W., 170; Dutton v. Shaw, 35 Mich.,
434; Hartford Fire Ins. Co. v. Daven
port, 37 Mich., 614; Iron Cilils Co. v.
N. W., 238:
Giugrass, 42 Mich., 30;
Chandler v. Childs, 42 Mich., 128:
N.‘ W., 297; Hazen v. Reed, 30 Mich.,
331; Huntoon v. Russell, 41 Mich.,
N. W., 38.
316:
But the causes of action must arise
out of a single contract or transaction;
therefore, where two bills of goods
were purchased, one on
credit of
six months and the other without any,
the causes of action were held to arise
on separate _contracts,
and that a re
covery for one bill was not a bar to a
Staples v. Good
suit upon the other:
45——Bendernagle
Gurnscy v.

207;
492;

5

same

for the

