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SCOTT

v.

MCNEAL

(14 S. Ct. 1108, 154 U. S. 34.)

Supreme Court of the United States.

as administrator of the estate of
Moses H. Scott, notice is hereby given that
the hearing and consideration of said petition
has been ﬁxed for Friday, April 20, 1888, at
10 oIclock a. m., at the oﬂice of the under
signed."
At the time thus appointed, the probate
court, after appointing a guardian ad litem
for said minors, and hearing witnesses, made
an order by which, “it duly appearing that
said Moses H. Scott disappeared over seven
years ago, and that since said time nothing
has been heard or known of him by his rela
tives and acquaintances, and that said rela
believe him to be
tives and acquaintances
dead, and that his surroundings,
when last
seen (about eight years ago), and the circum
and
stances of that time and immediately
shortly afterwards, were such as to give his
relatives and acquaintances the belief that he
was murdered at about that time; and it ap
pearing that he has estate in this county:
Now, therefore, the court ﬁnd that the saidI\
Moses H. Scott is dead to all legal intents and
purposes. having died on or about March 25,
1888; and no objections having been ﬁled or
made to the said petition of Mary Scott, and
the guardian ad litem of the minor heirs here
in consenting, it is ordered that said R. H.
Milroy be appointed administrator of said
estate, and that letters of guardianship issue
to him upon his ﬁling a good and suﬂicient
bond in the sum of one thousand dollars."
Letters of administration were issued to
Mil-/
my, and he gave bond accordingly.
On July 16, 1888, the probate court, on the 1\
petition of Milroy as administrator, and after
the usual notice, and with the consent of the
guardian ad litem of said minors, made an
order, authorizing Milroy as administrator to
Pursuant to this \
sell all Scott’s real estate.
order, he sold by public auction the land now
in question, for the price of $301.50, to Sam
uel C. Ward. On November 26, 1888, the
probate court conﬁrmed the sale, the land
was conveyed to Ward, and the purchase
money was received by Milroy, and was aft
erwards applied by him to the payment of
a debt of Scott, secured by mortgage of the
land.
On November 26, 1889, \Vard conveyed this
land by warranty deed to the defendants, for
a consideration paid of $800; and the defend
ants forthwith took and since retained pos~
session of the land, and made valuable im
provements thereon.
At the time of the offer of this evidence.
the plaintiff objected to the admission of the
proceedings in the probate court, upon the
ground that they were absolutely void, be
cause no administration on the estate of a -\Q
live man could be valid, and the probate
court had no jurisdiction to make the orders
in question; and objected to the rest of the
evidence as irrelevant and immaterial.
But
the court ruled that, the probate court having
passed upon the suﬂiciency of' the petition to
give it jurisdiction, and having found that
the law presumed Scott to be dead, its pro.

Milroy

et al.

May 14,

1894.

No. 890.

In error to the supreme court of the state
of Washington.
This was an action of ejectment, brought
January 14, .1892, in the superior court of
Thurston county, in the state of Washington,
by Moses H. Scott against John McNcal and
Augustine McNeal to recover possession of a
tract of land in that county.
At the trial, it was conceded that the title
in this land was in the plaintiff until 1888;

and he testiﬁed that he entered into posses
sion thereof, and made improvements there
on, and had never parted with the possession,
nor authorized any one to go upon the land;
that he had demanded possession of the de
fendants. and they had withheld it from him;
and that its rental value was $100 a year.
The defendants denied the plaintifIf’s title,
and claimed title in themselves under a deed
from an administrator of the plaintiff’s es
tate, appointed in April, 1888; and in their
answer alleged that in March. 1881, the plain
tiﬂ! mysteriously disappeared from his place
of abode, and without the knowledge of those
with whom he had been accustomed to as
sociate, and remained continuously away un
til July, 1891, and was generally believed by
his former associates to be dead; and spe
ciﬁcally alleged, and at the trial offered evi
dence tending to prove, the following facts:
On April 2, 1888, Mary Scott presented to
the probate court of the county of Thurston,
in the territory of Washington, a petition for
the appointment of R. H. Milroy as admin
istrator of the estate of the plaintiff, alleging
..that one Moses H. Scott, heretofore a resi
county and terri
dent of the abovenamed
some time
tory, mysteriously
disappeared
during the month of March, 1881, and more
than seven years ago; that careful inquiry
made by relatives and friends of said Moses
H. Scott, at different times since his said dis
appearance, has failed to give any trace or
information of his whereabouts, or any evi
dence that he is still living; that your peti
tioner verily believes that said Moses H.
Scott is dead, and has been dead from the
that he was
time of his said disappearance;"
never married, and left no last will or testa
ment yet heard of; that he left real estate in
his own right in this county of the value of
$000, more or less; that his heirs were three
and
minor children of a deceased brother;
that the petitioner was a judgment creditor
of Scott.
Notice of that petition was given by post
ing in three public places, as required by law,
a notice, dated April 7, 1888, signed by the
“In the
probate judge, and in these words:
Probate Court of Thurston County, W. T.
Mary Scott having ﬁled in this court a peti
of R. 11.
tion praying for the appointment
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ceedings were not absolutely void; and there
forIu admitted the evidence objected to, and
directed a verdict for the defendants, which
was returned by the jury, and judgment ren
tiered
thereon. The plaintiff duly excepted
to the rulings and instructions at the trial.
and appealed to the supreme court of the
state.

In that court, it was argued in his behalf
“that to give effect to the probateproceed
ings under the circumstances would be to de
prive him of his property without due pro
- cess of law."
But the court held the proceed’
ings of the probate court to be valid, and
therefore afﬁrmed the judgment.
5 Wash.
309, 31 Pac. 873.
The plaintiff sued out this writ of error,
and assigned for error that the probate proceedings, as regarded him and his estate,
were without jurisdiction over the subject
matter, and absolutely void; and that the
judgment of the superior court, and the judg
ment of the supreme court of the state af
ﬁrming that judgment, deprived him of his
property without due process of law, and
were contrary to the fourteenth amendment
of the constitution of the United States.
Nathan 8. Porter, for plaintiff in error.
Milo A. Root, for defendants in error.
Mr. Justice GRAY, after stating the case,
the opinion of the court.
The plaintiff formerly owned the land in
question, and still owns it, unless he has been
deprived of it by a sale and conveyance, un
der order of the probate court of the county
of Thurston and territory of Washington, by
an administrator of his estate, appointed by
that court on April 20, upon a petition ﬁled
delivered

April

2, 1888.

The form of the order appointing the ad
ministrator is peculiar. By that order, after
reciting that the plaintiff disappeared more
than seven years before, and had not since
been seen or heard of by his relatives and
acquaintances, and that the circumstances at
and immediately after the time when he was
last seen, about eight years ago, were such
as to give them the belief that he was 'nur
dered about that time, the probate court
ﬁnds that he "is dead to all legal intents
and purposes, having died on or about March
25, 1888;" that is to say, not at the time of
his supposed murder, seven or eight years be
fore, but within a month before the ﬁling of
The order
the petition for administration.
also, after directing that Milroy be appointed
administrator, purports to direct that “letters
of guardianship" issue to him upon his giv
ing bond; but this was evidently a clerical
error in the order or in the record, for it ap
pears that he received letters of administra
tion and qualiﬁed under them.
question in the case is
The fundamental
whether letters of administration upon the
estate of a person who is in fact alive have
any validity or effect as against him.
By the law of England and America, be
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and
fore the Declaration of Independence,
for almost a century afterwards, the abso
lute nullity of such letters was treated as
beyond dispute.
In Alien v. Dundas, 3 Term R. 125, in 1789,
in which the court of king’s bench held that
payment of a debt due to a deceased person
to an executor who had obtained probate of
a forged will discharged the debtor, notwith
standing
the probate was afterwards de
null and void, and administration
clared
granted to the next of kin, the decision went
upon the ground that the probate, being a
judicial act of the ecclesiastical court within
its jurisdiction, could not, so long as it re
mained unrepealed, be impeached in the tem
poral courts. It was argued for the plaintiff
that the case stood as if the creditor had not
been dead, and had himself brought the ac
tion, in which case it was assumed, on all
hands, that payment to an executor would be
no defense. But the court clearly stated the
essential distinction between the two cases.
Mr. Justice Ashurst said: "The case of a
probate of a supposed will during the life
of the party may be distinguished from the
present, because during his life the ecclesias
tical court has no jurisdiction, nor can they
inquire who is his representative; but, when
the party is dead, it is within their jurisdic~
tion." And Mr. Justice Buller said: “Then
this case was compared to a probate of a sup
posed will of a living person; but in such a
case the ecclesiastical
court have no juris
diction, and the probate can have no effect:
their jurisdiction is only to grant probates of
the wills of dead persons. The distinction in
this respect is this: if they have jurisdiction,
their sentence, as long as it stands unrepeal
ed, shall avail in all other places; but where
they have no jurisdiction, their whole pro
ceedings are a nullity.’' Id. 130. And such
is the law of England to this day. Williams.

Ex'rs (9th Ed.), 478, 1795; Taylor, Ev. (8th
Ed.) §§ 1677, 1714.
In Grifﬁth v. Frazier, 8 Cranch, 9, 23, in
1814, this court, speaking by Chief Justice
Marshall, said: “To give the ordinary juris
diction, a case in which, by law, letters of
administration may issue, must be brought
before him. In the common case of intes
tacy, it is clear that letters of administration
must be granted to some person by the ordi
nary; and though they should be granted to
one not entitled by law, still the act is bind
ing until annulled by the competent author
ity, because he had power to grant letters
of administration in the case. But suppose
administration to be granted on the estate of
a person not really dead. The act, all will
admit, is totally void. Yet the ordinary must
always inquire and decide whether the per
son, whose estate is to be committed to the
care of others, be dead or in life. It is a
branch of every cause in which letters of ad
ministration issue. Yet the decision of the
ordinary that the person on whose estate he
acts is dead, if the fact be otherwise, does not
invest the person he may appoint with the
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character or powers
of an administrator.
The case, in truth. was not one within his
jurisdiction. It was not one in which he
It was not com
had a right to deliberate.
mitted to him by the law. And although one
of the points occurs in all cases proper for
his tribunal, yet that point cannot bring the
subject within his jurisdiction." See also In-.
surance Co. v. Tisdale, 91 U. S. 238, 243;
Hegier v. Faulkner, 153 U. S. 109, 118, 14
Sup. Ct. 779.
_
The same doctrine has been aﬂirmed by the
supreme court of Pennsylvania in a series of
cases beginning 70 years ago. McPherson v.
Cunliff (1824) 11 Serg. & R. 422, 430; PeeblesI
Appeal (1826) 15 Serg. 8: R. 39, 42; Deviin v.
Com. (1882) 101 Pa. St. 273. In the last of
those cases, it was held that a grant of let
ters of administration upon the estate of a
person who, having been absent and unheard
from for 15 years, was presumed to be dead,
but who. as it afterwards appeared, was in
fact alive, was absolutely void, and might be
impeached collaterally.
The supreme judicial court of Massachu
held
setts, in 1861, upon full consideration,
that an appointment of an administrator of a
man who was in fact alive, but had been ab
sent and not heard from for more than seven
q. years, was void, and that payment to such an
administrator was no bar to an action
brought by the man on his return; and, in
answer to the suggestion of counsel, that
“seven years’ absence, upon leaving one’s
usual home or place of business, without be
ing heard of, authorizes the judge of probate
to treat the case as though the party were
dead," the court said: “The error consists in
this, that those facts are only presumptive
evidence of death, and may always be con
trolled by other evidence showing that the
The only jurisdiction is
fact was otherwise.
When the
{over the estate of the dead man.
presumption arising from the absence of sev
i en years is overthrown by the actual personal
of the supposed dead man, it leaves
)presence
no ground for sustaining
the jurisdiction."
See,
Jochumsen
v. Bank, 3 Allen, 87, 96.
also, Waters v. Stickney, 12 Allen, 1, 13; Day
v. Floyd, 130 Mass. 488, 489.
The Civil Code of Louisiana, in title 3, “Of
Absentees," contains provisions for the ap
pointment of a curator to take care of the
property of any person who is absent from or
resides out of the state, without having left
an attorney therein; and for the putting of
his presumptive heirs into provisional posses
sion after he has been absent and not heard
from for ﬂve, or, if he has left an attorney,
seven, years, or sooner if there be strong pre
sumption of his death; and for judicial sale,
if necessary, of his movable or personal prop
erty, and safe investment of the proceeds;
and, upon proof that he has not been heard
from for 10 years, and has left no known
heirs, for sale of his whole property., and pay
ment of the proceeds into the treasury of the
state, as in the case of vacant successions;
but neither the curator nor those in provision

al possession can alienate or mortgage his im
movables or real estate; and, if he returns at
any time, he recovers his whole property, or
the proceeds thereof, and a certain proportion
of the annual revenues, depending upon the
length of his absence. The main object of
those provisions, as their careful regulations
show, is to take possession of and preserve
the property for the absent owner, not to
deprive him of it upon an assumption that he
Accordingly, the supreme court of
is dead.
Louisiana held that the appointment, by a
court having jurisdiction of successions, of
an administrator of the estate of a man rep
resented to be dead, but who was in fact
alive at the time of the appointment, was
void; and that persons claiming land of his,
under a sale by such administrator under or
der of the court, followed by long possession,
could not hold the land against his heirs;
and, speaking by Chief Justice Manning, said:
“The title of Hotchkiss as administrator is
null, because he had no authority to make it,
and the prescription pleaded does not validate
it. It was not a sale, the informallties of
which are cured by a certain lapse of time,
and which becomes perfect through prescrip
tion; but it was void, because the court was
It is
without authority to order it.
urged, on the part of the defendants, that the
decree of the court ordering the sale of the
succession property should protect them, and,
as the court which thus ordered the sale had
jurisdiction of successions. it was not for
them to look beyond it.
But that is assum
ing as true that which we know was not
true.
The owner was not dead. There was
no succession."
And the court added that
Chief Justice Marshall, in Griﬂith v. Frazier,
Burns
above cited, disposed of that position.
v. Van Loan (1877) 29 La. Ann. 560, 563.
The absolute nullity of administration
granted upon the estate of a living person
has been directly adjudged or distinctly rec
ognized in the courts of many other states.
French v. Frazier’s AdmIr (1832) 7 .T. J. Marsh.
425,427; State v. White (1846) 7 Ired. 116; Dun
can v. Stewart (1854) 25 Ala. 408; Andrews
v. Avery (1858) 14 Grat. 229, 236; Moore v.
Smith (1858) 11 Rich. Law, 569; Morgan v.
Dodge (1862) 44 N. H. 255, 259; Withers v.
Patterson (1864) 27 Tex. 491, 497; Johnson v.
Beazley (1877) 65 M0. 250, 264; Melia v. Sim
mons (1878) 45 Wis. 334; DIArusment v.
Jones (1880) 4 Lea, 251; Stevenson v. Supe
rior Court (1882) 62 Cal. 60; Perry v. Rail
road (1882) 29 Kan. 420, 423; Thomas v. Peo
ple (1883) 107 I11. 517, in which the subject is
fully and ably treated.
The only judicial opinions cited at the bar
(except the judgment below in the present
case) which tend to support the validity of
letters of administration upon the estate of a
living person were delivered in the courts of
New York and New Jersey within the last 20
years.
In Roderigas v. Institution, 63 N. Y. 460.
in 1875, a bare majority of the court of ap
peals of New York decided that payment of a
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deposit in a savings institution to an admin- I original jurisdiction in such matters. and
authorized such court to summon parties and
istrator under letters of administration is’
witnesses, and examine them touching any
was a
sued in the lifetime of the dcpositor
before said court or
matter in controversy
good defense to an action by an administra
Such
after his death, upon the
tor appointed
in the exercise of its jurisdiction."
ground that the statutes of the state of New
were the grounds upon which it was held
York made it the duty of the surrogate, when
that the plaintiff had not been deprived of
without due process of law.
his property
applied to for administration on the estate
5 Wash. 309, 317, 318, 31 Pac. 873.
of any person, to try and determine the ques
tion whether he was alive or dead, and there
After giving to the opinion of the supreme
fore his determination
01’ that question was
court of the state the respectful considera
tion to which it is entitled, we are unable to
conclusive.
That decision was much criti
cised as soon as it appeared, notably by Chief
concur in its conclusion or in the reasons on
Justice Redﬁeld in 15 Am. Law Reg. (N. S5
which it is founded.
212.
And in a subsequent case between the
The fourteenth article of amendment of the
same parties in 1879 the same court unani
constitution of the United States, after other
provisions which do not touch this case, or
mously reached a different conclusion, be
“Nor shall any state deprive any
dains:
cause evidence was produced that the surro
gate never in fact considered the question of
person of life, liberty or property without due
process of law, nor deny to any person with
death. or had any evidence thereof,--thus
in its jurisdiction the equal protection of
making the validity of the letters of adminis
the laws."
tration to depend, not upon the question
These prohibitions extend to all
acts of the. state, whether through its legis
whether the man was dead, but upon the
lative, its executive, or its judicial authori
question whether the surrogate thought so.
Virginia v. Rives, 100 U. S. 313, 318,
ties.
Roderigas v. Institution, 76 N. Y. 316.
319; Ex parte Virginia, Id. 339, 346; Neal v.
In Plume v. Institution, 46 N. J. Law, 211.
Delaware, 103 U. S. 370, 397.
And the ﬁrst
230, in 1884, which was likewise an action to
one, as said by Chief Justice Waite in U. S.
recover the amount of a deposit in a savings
institution, the plaintiff had been appointed
v. Cruikshank, 92 U. S. 542, 554, repeating
the words of Mr. Justice Johnson in Bank
by the surrogate administrator of a man who.
v. Okely, 4 Wheat. 235, 214, was intended
as the evidence tended to show, had neither
“to secure the individual from the arbitrary
drawn out any part of the deposit, nor been
exercise of the powers of government, un
heard from, for more than 20 years; an infe
principles of
restrained by the established
rior court certiﬁed to the supreme court of
private rights and distributive justice."
New Jersey the questions whether payment
Upon a writ of error to review the judg~
of the amount to the plaintiff would bar a re
ment of the highest court of a state upon
covery thereof by the depositor, and whether
and
the ground that the judgment was against a
the plaintiff was entitled to recover;
right claimed under the constitution of the
that court, in giving judgment for the plain
United States, this court is no more bound
tiﬁf, observed, by way of distinguishing the
cited for the de
by that court’s construction of a statute of
case from the authorities
fendant, that “in most, if not all, of such
the territory or of the state, when the ques
cases, it was aﬂirmatively shown that the al
tion is whether the statute provided for the
leged decedent was actually alive at the time
notice required to constitute due process of
law, than when the question is whether the
of the issuance of letters of administration,
statute created a contract which has been
while in the present case there is no reason
- for even surmising
impaired by a subsequent law of the state,
such to have been the
fact."
or whether the original liability created by
the statute was such that a judgment upon
The grounds of the judgment of the su
preme court of the state of Washington
it has not been given due faith and credit
in the case at bar, as stated in its opinion,
in the courts of another state. In every
such case, this court must decide for itself
were that the equities of the case appeared
that the court
Hunt
the true construction of the statute.
to be with the defendants;
ington v. Attrill, 146 U. S. 657, 683, 684, 13
was inclined to follow the case of Roderigas
Sup. Ct. 224; Mobile & O. R. Co. v. Tennes
v. Institution, 63 N. Y. 460; and that, under
see, 153 U. S. 486, 492-495, 14 Sup. Ct. 968.
the laws of the territory, the probate court,
on an application for letters of administra
No judgment of a court is due process of
law, if rendered without jurisdiction in the
tion, had authority to ﬁnd the fact as to the
court, or without notice to the party.
the court saying:
death of the intestate.
"Our statutes only authorize administration
The words “due process of law," when ap
plied to judicial proceedings, as was said by
of the estates of deceased persons, and before
letters of administration the court
g~ranung
Mr. Justice Field, speaking for this court,
must be satisﬁed by proof of the death of the
"mean a course of legal proceedings accord
ing to those rules and principles which have
intestate.
The proceeding is substantially in
rem, and all parties must be held to have
in our systems of juris
been established
received notice of the institution and penden
prudence for the protection and enforcement
cy of such proceedings, where notice is given
of private rights.
To give such proceedings
as required by law.
Section 1299 of the
any validity, there must be a tribunal compe
is, by the law
1881 Code gave the probate court exclusive
tent by lts constitution—that
‘
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of its creation—to pass upon the subject-mat
ter of the suit; and, if that involves merely
a determination
of the personal liability of
the defendant, he must be brought within its
jurisdiction by service of process within the
state, or his voluntary appearance."
Pen
noyer v. Neff, 95 U. S. 714, 733.
Even a judgment in proceedings strictly in
rem binds only those who could have made
themselves parties to the proceedings, and
who had notice, either actually or by the
thing condemned being ﬁrst seized into the
custody of the court.
The Mary, 9 Cranch,
126, 114; Hollingsworth v. Barbour, 4 Pet.
466, 475; Pennoyer v. Neff, 95 U. S. 714, 727.
And such a judgment is wholly void if a
fact essential to the jurisdiction of the court
did not exist. The jurisdiction of a foreign
court of admiralty, for instance, in some
cases, as observed by Chief Justice Marshall,
“unquestionably
depends as well on the state
of the thing as on the constitution of the
court.
If by any means whatever a prize
court should be induced to condemn, as prize
of war, a vessel which was never captured,
it could not be contended that this con
demnation operated a change of property."
Rose v. Himely, 4 Crunch, 241, 269.
Upon
the same principle, a decree condemning a
vessel for unlawfully taking clams, in viola
tion of a statute which authorized proceed
ings for her forfeiture in the county in which
the seizure was made, was held by this
court to be void, and not to protect the ofﬁcer
making the seizure from a suit by the owner
of the vessel, in which it was proved that
the seizure was not made in the same county,
although the decree of condemnation recited
that it was. Thompson
v. Whitman, 18

Wall. 457.
The estate of a person supposed to be dead
is not seized or taken into the custody of the
court of probate upon the ﬁling of a peti
tion for administration, but only after and
under the order granting that petition; and
the adjudication of that court is not upon
the question whether he is living or dead, but
only upon the question whether and to whom
letters of administration shall issue.
In
surance Co. v. Tisdale, 91 U. S. 238, 243.
The local law on the subject, contained in
the Code of 1881 of the territory of Wash
ington, in force at the time of the proceed
ings now in question, and since continued in
force by article 27, § 2, of the constitution
of the state, does not appear to us to war
rant the conclusion that the probate court is

authorized to conclusively decide, as against
a living person, that he is dead, and his es
tate therefore subject to be administered
and disposed of by the probate court.
On the contrary,
that law, in its very
terms, appears to us to recognize and assume
the death of the owner to be a fundamental
condition and prerequisite to the exercise by
the probate court of jurisdiction to grant let
ters testamentary or of administration upon
his estate, or to license any one to sell his
lands for the payment of his debts.
By

section 1, the common law of England, so far
as not inconsistent with the constitution and
laws of the United States, or with the local
law, is made the rule of decision.
In the
light of the common law, the exclusive orig
inal jurisdiction conferred by section 1299
upon the probate court in the probate of wills
and the granting of letters testamentary
or
of administration is limited to the estates of
persons deceased; and the power conferred
by that section to summon and examine on
oath, as parties or witnesses, executors and
administrators or other persons intrusted
with or accountable for the “estate of any
deceased person." and "any person touching
any matter of controversy before said court
or in the exercise of its jurisdiction,"
is
equally limited.
By section 1340, wills are
to be proved and letters testamentary or of
administration are to be granted in the county of “which deceased was a resident," or in
which “he may have died," or in which any
part of his estate may be, “he having died
out of-the territory."
By section 1388, ad
ministration of the estate of "a person dying
intestate" is to be granted to relatives, next
of kin, or creditors, in a certain order, with
a proviso in case the person
0 entitled
or
interested neglect "for more than forty days
after the death of the intestate" to apply for
administration. By section 1389, an appli
cation for administration must “set forth
the facts essential to giving the court juris
diction of the case," and state "the names‘
and places of residence of the heirs of the
deceased, and that the deceased died with
out a will;" and, by section 1391, notice of
such application is to be given by posting
in three public places in the county where the
court is held a notice “containing the name
of the decedent," the name of the applicant,
and the time of hearing.
And, by sections
1493 and 1494, a petition by an executor or
administrator for the sale of real estate for
the payment of debts must set forth “the
amount of the personal estate that has come
I to his hands, and how much, if any, remains
undisposed of, a list and the amounts of the
debts outstanding
against the deceased, as
far as the same can be ascertained, a descrip
tion of all the real estate of which the testa
tor or intestate died seized. the condition and
value of the respective lots and portions, the
names and ages of the devisees, if any, and
of the heirs of the deceased;"
and must
show that it is necessary to sell real estate
“to pay the allowance
to the family, the
debts outstanding against the deceased, and
the expenses of administration."
Under such a statute, according to the over
whelming weight of authority, as shown by
the cases cited in the earlier part of this
opinion. the jurisdiction of the court to which
is committed the control and management
of the estates of deceased persons, by what
ever name it is called,—ecciesiastical
court,
probate court, orphans’ court, or court of the
ordinary or the surrogate,—does not exist or
take effect before death.
All proceedings of

of wills and the
granting of administrations depend upon the
fact that a person is dead, and are null and
Their jurisdiction in this
void if he is alive.
respect being limited to the estates of de
ceased persons, they have no jurisdiction
whatever to administer and dispose of the
estates of living persons of full age and
sound mind, or to determine that a living
sucn courts m the probate
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collateral suit, that he was alive at the time
of the appointment of the administrator, con
the prima facie evi
trols and overthrows
dence of his death, and establishes that the
court had no jurisdiction and the administra
tor no authority; and he is not bound, either
by the order appointing the administrator or
by a judgment in any suit brought by the ad
ministrator against a third person, because
he was not a party to and had no notice of

man is dead, and thereupon undertake to dis
pose of his estate.
either.
A court of probate must, indeed, inquire in
In a case decided in the circuit court of the
to and be satisﬁed of the fact of the death of
United States for the southern district of
the person whose will is sought to be proved
New York in 1880, substantially like Roder
or whose estate is sought to be administered.
igas v. Institution, as reported in 63 N. Y. 460,
because, without that fact, the court has no
above cited, Judge Choate, in a learned and
jurisdiction over his estate; and not because
able opinion, held that letters of administra
its decision upon the question, whether he is
tion upon the estate of a living man, issued
living or dead, can in any wise bind or estop
by the surrogate after judicially determining
him, or deprive him, while alive, of the title
that he was dead, were null and void as
or control of his property.
against him; that payment of a debt to an
As the jurisdiction to issue letters of ad
administrator so appointed was no defense
ministration upon his estate rests upon the
to an action by him against the debtor; and
fact of his death, so the notice given before
that to hold such administration to be valid
issuing such letters assumes that fact, and is
against him would deprive him of his prop
addressed, not to him, but to those who after
erty without due process of law, within the 1
his death may be interested in his estate, as
meaning of the fourteenth amendment of the
next of kin, legatees, creditors, or otherwise.
constitution of the United States. This court
there announced
Notice to them cannot be notice to him, be
concurs in the proposition
cause all their interests are adverse to his.
“that it is not competent for a state, by a law
The whole thing, so far as he is concerned, is
declaring a judicial determination that a man
res inter aifos acta.
is dead, made in his absence, and without
Next of kin or legatees have no rights in
any notice to or process issued against him.
the estate of a living person. His creditors,
conclusive for the purpose of divesting him
indeed, may, upon proper proceedings, and
of his property and vesting it in an admin
due notice to him, in a court of law or of eq
istrator, for the beneﬁt of his creditors and
uity, have speciﬁc portions of his property up
next of kin, either absolutely or in favor of
But
plied in satisfaction of their debts.
those only who innocently deal with such ad
neither creditors nor purchasers can acquire
ministrator.
The immediate and necessary
any rights in his property through the action
effect of such a law is to deprive him of his
oi.' a court of probate, or of an administrator
property without any process of 11'; what~
appointed by that court, dealing, without any
ever, as against him, although it is done by
notice to him, with his whole estate as if he
process of law against other people, his next
Such a stat~
were dead.
of kin, to whom notice is given.
utory declaration of estoppel by a judgment
The appointment by the probate court of an
administrator of the estate of a living per
to which he is neither party nor privy, which
son, without notice to him, being without ju~
has the immediate effect of divesting him of
~risdiction, and wholly void as against him,
his property, is a direct violation of this con
all acts of the administrator, whether ap
Lavin v. Bank, 18
stitutional guaranty."
proved by that court or not. are equally void.
Blatchf. 1, 24, 1 Fed. 641.
The receipt of money by the administrator is
The defendants did not rely upon any stat
no discharge of a debt, and a conveyance of ~ute of limitations, nor upon any statute al~
property by the administrator passes no title.
lowing them for improvements made in good
faith; but their sole reliance was upon a deed
The fact that a person has been absent and
not heard from for seven years may create
from an administrator, acting under the or
such a presumption
of his death as, if not
ders of a court which had no jurisdiction to
overcome by other proof, is such prima facie
appoint him or to confer any authority upon
evidence of his death that the probate court
him, as against the plaintiff.
may assume him to be dead, and appoint an
wJudgment reversed, and case remanded to
administrator of his estate, and that such ad
the supreme court of the state of Washington
ministrator may sue upon a debt due to. him.
for further proceedings not inconsistent with
But proof, under proper pleadings, even in a. this opinion.
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HADDOCK
(15 N.

E.

v.
495,

BOSTON & M. R.
146 Mass.

155.)

Es
Supreme Judicial Court of Massachusetts.
sex.
Feb. 29, 1888.
court;
judicial
Report from supreme
Chief Justice.
Appeal by the Boston & Maine Railroad
from a decree of the probate court for Essex
Morton,

county, (entered November 16, 1885,) admitting to probate the will of Sarah Penrler
gast.
The appeal was claimed by the Bos
ton & Maine Railroad Company, at the hear
ing before the probate court, and was al
lowed by the judge of that court, it appear
ing that said railroad owned real estate in
IIaverhill, devised by the will, the title to
which might be affected by the establish
The will
ment of rights under said will.
At the hearing
was dated October 31, 1807.
in the supreme judicial court, the chief jus
tice made certain rulings, the nature of
which, with other facts, sutﬁciently appear
in the opinion, and reported the case to the
full court.
S.

Lincoln,

B.
for appellant.
for appeilee.

F. Butler

and P. Webster,

DEVENS, J. The ﬁrst question discussed
by the appellant is whether the probate court
has authority, as matter of law, to admit a
will to probate 63 years after the death of
incidentally, whether
and,
the testator;
there is any limit of time after the death
of the testator, subsequent to which the
In Shumway
court has no such authority.
v. Holbrook, 1 Pick. 117, the question was
whether a will not admitted to probate was
It was held that
admissible in evidence.
it was not; but it is said: "If a will can
be found, is may be proved in the probate
court at any time, in order to establish a
title to real estate. It differs from an "ad
ministration of personal property, which can
not be originally granted upon the estate
of any person after twenty years from his
In the course of the argument,
deccase.’-’,
Mr. Justice Jackson alluded to a case in
Essex county, perhaps 30 years before,
where it was found that a widow must hold
land under the will which had not been
proved.
The will having been offered for
probate, the judge of probate declined to
allow it, as more than 20 years had elapsed
since the death of the testator, and, on ap
peal, his decision was reversed, and the will
admitted to probate.
The research of the
counsel for the defendant
has established
that the case thus alluded to was that of
Dennis v. Bearse, (Essex,) and has supplied
us with as satisfactory an account of it,
drawn from the papers on ﬁle, as they will
It is a case to which some weight
afford.
must be attached, as it brought into ques
tion, directly, the authority of the court of
probate, and the appeal was to the full
bench of the supreme court, which reversed
While no opinion ap
the original decree.

pears to have been written, it could not but
have been a carefully considered case, as it
’reversed the opinion of the judge of probate
The
as to the extent of his jurisdiction.
will thus admitted to probate was so ad
mitted 36 or 37 years after its date. How
long after the death of the testator does not
' clearly appear, although some of the papers
indicate that it was more than 30
' found
years after.
In Marcy v. Marcy, 6 Metc.
(Mass.) 360, the question was whether there
was suﬂicient evidence that a will, which
became operative 43 years before, had been
admitted
to probate, so that it could be
read in evidence.
The court held that there
adding:
“On evidence
§ was such evidence;
like the present, it would be the duty of the
probate court to establish the will, if, for
want of form, the probate should have been
considered so defective that the will had
been rejected
as evidence
in its present
state."
In Waters v. Stickney, 12 Allen, 1,
where it was held that the probate court,
14 years after admitting a will to probate.
might admit to probate a codicil, written
upon the same leaf, which had escaped at
tention, and. was not passed upon at the
time of the probate of the original will, it
is said by Mr. Justice Gray, citing the above
cases: “It has been directly adjudged
by
this court that a will may be proved even
thirty years after the death of the testator,
although original administration could not,
by statute, be granted after twenty years;"
and again, “if no will had been proved, the
lapse of time would not prevent both will
and codicil from being proved now." While
it is true that in neither of these cases has
it been decided that a will disposing of
lands can he admitted to probate after 60
years, yet there is no suggestion in any of
them that there is any limitation of time
to such proof, and the language used is
quite explicit to the contrary.
In view of
the decisions made, and the repeated ex
pressions directly relevant to the cases con
sidered, used in argument by judges of this
court, we cannot treat this inquiry as the
defendant desires we should,—as practically
a new question.
We must deem it one that
has been fairly passed upon and decided.
It may be that the inconveniences which
might arise from the probate of a will many
years after the death of the testator are such
that a statute limiting the period might be
properly enacted.
That course has, in some
states, been adopted.
Conn. Revision, 1875.
c. 11, §§ 21-23; Rev. St. Me. c. 64, § 1.
But
‘statutes of limitation are arbitrary, and the
considerations
which apply to positive laws
of this character are legislative, rather than
judicial. In every instance, where a great
length of time has elapsed after the death of
a testator, possessory titles may have been
acquired which will prevail against the rec
What is due to the just rights of the
ord.
devisces is to be considered with reference
to other rights of property, or to the repose
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the community:

but such considerations
of legislation.
So long
as one can produce the evidence necessary to
obtain the probate of a will, we can ee no
legal reason why one who relies upon it
should not be allowed to prove it as he would
be permitted
to prove a deed, however an
cient, under which he claimed title. The fact
that he could not offer in evidence a will
not admitted to probate, as he might an an
cient deed, would certainly afford no reason
why its authenticity should not be estab
lished in the probate court by its regular
course of procedure.
The appellant further contended that the
jury ought not to have been allowed (in de
termining the question whether the testatrix
was a widow. and thus competent to make a
will as the law stood in 1807) to consider
the fact that she actually executed a paper,
purporting to be a will devising land, as any
evidence that she had legal capacity so to do.
This fact, in connection with the other facts
was competent to be considered.
proved,
There was no ruling that, alone, it would
have been suﬂlcient to establish her legal

.., belong to the domain
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that is, that she was, at the time
capacity;
a widow.
There was evidence of reputation
that the husband of the testatrix died soon
after their marriage; that a deed was made
to her on December 21, 1801, of the very land
which she undertook to dispose of by will, in
which he was described as “Sarah Pender
grass, widow," which deed was found among
her papers; and that she executed the will
by the same name as that recited in the
in which she was described as widow,
'deed,
although that word is not appended to her
name in the will.
The act done by her, of
disposing, or assuming to dispose, of her
property, which she could only lawfully do if
a widow, was an assertion of her status, and
tnus of her legal capacity, made in an im
portant transaction
which might properly
have been considered in connection with the
other evidence.
The conclusion we have reached renders it
unnecessary to decide whether the appellant
Other ex
was lawfully entitled to appeal.
ceptions taken by it were waived in this
Cause to stand for further proceed
court.
lugs.
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SCHLUTER

v.

BOWERY

(22 N. E. 572, 117 N.

SAV. BANK.‘

Y.

125.)

Court of Appeals of New York.

Nov. 1, 1889.

Appeal from supreme court. general term,
ﬁrst department.
This action was brought by Eliza Schluter,
as administratrix
of Antoinette Knittel,
against the Bowery Savings Bank. The
grounds of the action are as follows: ,In
October, 1872, Margaret Knittel, then a m r
ried woman, deposited in the Bowery S v
ings Bank the money claimed in this action,
in trust for Antoinette Knittel, which was
entered upon the books of the bank, and the
pass-book belonging to Mrs. Knittel, as fol
lows: “Bowery Savings Bank. in account
with Margaret Knittel, in trust for Antor
nette Knittel." Antoinette was then an infant
about six years old, and lived with her par
ents in this state.
Subsequently, they moved
to the state of New Jersey, where they lived
June,
until
1875. when Mrs. Knittel died.
Her husband took out letters of administra
tion on her estate in the state of New Jersey;

and on October 22, 1875, the defendant paid
to him, as such administrator, the deposit,
with the interest thereon, then amounting to

Mrs. Knittel. in fact, left a last
562940.
will and testament, which was subsequently,
on the 17th day of November, 1875, admitted
to probate by the surrogate of the county of
New York. and letters testamentary were
issued to Louis Sier, the executor named in
the will.
Soon thereafter, he demanded pay
ment of the deposit to him, which was re
fused.
On the 18th day of December, 1885,
Antoinette, who continued to reside in the
state of New Jersey, died, and the plaintiff
was, on the 14th day of May thereafter, ap
pointed by the surrogate of New York ad
ministratrix of her estate. She then demand
ed payment of the deposit. and the interest
thereon, which was refused, and then this
action was commenced.
The action was
brought to trial at a circuit, and at the close
I
of the evidence the court directed a verdict
in favor of the defendant on the ground that
the payment to the administrator of Mrs.
Knittel discharged the defendant.
From the
judgment entered upon the verdict the plain
tiff appealed to the general term, and then to
this court.

John McOrone, for appellant.
Norwood,
for respondent.

Jr"

EARL. J.,

Carlisle

(after stating the facts sub
as above.)
The defendant was in
by the act, chapter 229 of the
corporated
Laws of 1834; and by section 6 of that
act it was provided
that deposits therein
should be repaid to each depositor when
required, and at such time, and with
such interest,
and
under
such
regula
tions, as the board of managers
from
time to time prescribed.
One of the by~laws
of the defendant. printed in the pass-book

stantially

tAflirming’ 47 Hun, 633, mem.

which was delivered to the depositor, pro
vided that on the decease of any depositor
the amount standing to the credit of the de
ceased should be paid to his or her legal rep
resentatives.
We have several times held
that by such a deposit the depositor consti
tuted himself or herself a trustee, and that
the title to the fund was thereby transferred
from the depositor individually to the depos
itor as trustee; and in Boone v. Bank, 84 N.
Y. 83, a case entirely similar to this, we held
that payment of the deposit to the adminis
trator of the depositor, in the absence of any
notice from the beneﬁciary, was good and
effectual to discharge the savings bank; and
it is unnecessary now to repeat the reasoning
of the opinion in that case. Here there was
no notice to the bank from the beneﬁciary,
and the payment to the administrator of Mrs.
Knittel was made in entire good faith.
But the claim is made that because Mr.
Knittel was a foreign administrator, deriv
ing his authority from administration granted
in the state of New Jersey, he was not the
personal representative
of the deceased. and
that therefore payment could not legally be
made to him.
Payment to the personal rep
resentative is good, because at the death of the
intestate he becomes entitled to all his per~
sonal property wherever situated, and, hav
ing the legal title thereto, he can demand
payment of choses in action; and a payment
to him made anywhere. in the absence of any
conﬂicting claim existing at the time. is valid.
It is true that, if the defendant had declined
payment, the foreign administrator could not
have brought action in this state to enforce
it. But a voluntary payment to such an ad.
ministrator has always been held valid
Therefore, in receiving this payment, Mr.
Knittel was the representative of the de
ceased, and able to give an effectual dis
charge to the defendant.
Parsons v. Lyman. 20 N. Y. 103; Petersen v. Bank, 32 N.
Y. 21; In re Butler, 38 N. Y. 397; Wilkins
v. Ellett, 9 Wall. 740.
Mrs. Knittel. however, actually left a will.
which was subsequently admitted to probate.
But the letters of administration were notI
therefore void, the court having jurisdiction
to grant them; and, until they were revoked,
all persons acting in good faith were pro
tected in dealing with the administrator thu
appointed.
And~ so it has always been held.
v. Institution, 63 N. Y. 460, 76
Rodgerigas
N. Y. 316; Kittredge v. Folsom, 8 N. H. 98;
Patton’s Appeal, 31 Pa. St. 465. Here the
payment was made before the will was ad
mitted to probate, and at the time of such
payment Mr. Knittel was the legal represent
ative of the deceased, and authorized to ad
minister upon her estate. Our attention has
been called to no case, and we are conﬁdent
that none can be found, holding that the sub
sequent discovery of a will, and its admis
sion to probate, renders the prior appoint
ment of an administrator absolutely void so
as to give no protection to persons who, in
dealing with the administrator, have acted on
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the faith thereof.
Woerner, Adm’n, 568.
571. 588.
Under the act, chapter 782 of the LawsIof
1867, Mrs. Knittel, although
a married
wo
man,was capable of being a trustee. She con
stituted herself a trustee here. and here the
trust fund remained; and therefore, although
by the law of New Jersey a married woman
could not be appointed
a trustee, yet the
trust could be enforced here. Iler removal
to that state did not divest her of the title to
the fund she thus had; and that title re
mained in her. as no one was appointed to
take it from her.
The statutes of New Jersey were proved.
showing that the surrogate of the county of
which Mrs. Knittel was an inhabitant and
resident at -the time of her death had juris
diction to grant letters of administration
While he had no authority
upon her estate.
to grant letters of administration unless she
died intestate, intestacy,
like inhabitancy,
was one of the facts which he was to deter
mine. He had general jurisdiction of the
subject of administration; and, having de
termined that she died intestate, he was au
thorized to grant administration upon her es
tate.
The proceedings in the surrogate’s
court were properly exempliﬁed and proved.
But the further claim is made that the an
swer was insuﬂicient to permit the laws of
New Jersey to be read in evidence, for the
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that they were not therein alleged.
is there alleged “that Margaret Knittel
died an inhabitant of, and domiciled in, and
a resident of, Hoboken, Hudson county. N.
J.: that thereafter, and on the 19th of Oc
tober, 1875. letters of administration on the
goods, chattels, rights, and credits of Mar
garet Knittel. deceased, were duly issued to
one Louis Knittel, the husband of the said
Margaret Knittel, by the surrogate of the
county of Hudson, state of New Jersey; that
said surrogate had jurisdiction, and was duly
authorived and empowered, by the laws of.
the state of New Jersey, to issue said letters
as aforesaid."
We think these allegations
were suﬂicient to authorize proof of the laws
of New Jersey, and of thejurisdiction of the
surrogate in issuing letters.
If the plaintiff
desired more speciﬁc allegations, and was
fairly entitled to them, he should have moved
to make the answer more speciﬁc and deﬁ
nite.
The answer gave him every informa
tion to which he was entitled; and he might,
if he could, have shown that the surrogate
had no jurisdiction, and that the laws did not
authorize him to grant administration of the
estate of Mrs. Knittel.
So far as the case of
Throop v. Hatch, 3 Abb. Pr. 23, may seem
to hold the contrary doctrine, it does not re
ceive our approval.
We are therefore of
opinion that thejudgment should be aﬂirmed,
with costs. All concur.
reason

It

