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Mr. Justice SWATNE.

The appellant was

the defendant In the court below. The record discloses no ground for any imputation

against him. It was not claimed In the discussion at the bar, nor is It insisted in the
printed arguments submitted by the coimsel
for the appellees, that there was on his part
any misrepresentation, Intentional or otherNor
wise, or any Indirection whatsoever.
has it been alleged that there was any intentional misrepresentation or piu-pose to deceive on the part of others.
The case rests entirely upon the ground of
The question presented for our demistake.
termination is whether that mistake was of
such a charactar, and attended with such circumstances, as entitle the appellees to lie
relief sought by their bUl and decreed to
them by the court below.
Peyton Grymes, the appellant, owned two
tracts of land in Orange county, Va., lying
about twenty-five miles from Orange courthouse. The larger tract was regarded as valuable, on account of the gold supposed to
be upon It The two tracts were separated
by intervening gold-bearing lands, which the
appellant had sold to others. Catlett applied
to him for authority to sell the two tracts,
which the appellant still owned. It was
given by parol; and the appellant agreed to
give, as Catlett's compensation, all he could
get for the property above $20,000. Catlett
offered to sell to Lanagan. Lanagan was
unable to spare the time to visit the property, but proposed to send Howel Fisher to
examine it This was assented to; and Catlett thereupon wrote to Peyton Grymes, Jr.,
the son of the appellant, to have a conveyance ready for Fisher and himself at the
court-house upon their arrival. The conveyance was provided accordingly, and Peyton
Grymes, Jr., drove them to the lands. They
arrived after dark, and stayed all night at a
house on the gold-bearing tract. Fisher Insisted that he must be back at the courthouse in time to take a designated train east
the ensuing day. This Involved the necessity
of an early start the next morning. It was
arranged that Peyton Grymes, Jr., should
have iPeyton Hume,
who lived near at
hand, meet Fisher on the premises in the
morning and show them to him, while
Grymes got his team ready for their return
to the court-house.
Hume met Fisher accordingly, and showed him a place where there
had been washing for surface-gold, and then
took him to an abandoned shaft which he
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was on the premises.
There Fisher
examined the quartz and other debris lying
about But a very few minutes had elapsed
when Grymes announced that his team was
ready. The party Immediately started back
to the court-house.
Arriving too late for the
train, they drove to the house of the appellant: and Fisher remained there until one
o'clock that night. While Fisher was there,
considerable conversation occurred between
him and the appellant In relation to the property; but It does not appear that any thing
was said material to ^ther party in this
controversy. Fisher proceeded to Philadelphia, and reported favorably to Lanagan,
and subsequently, at his request, to Repplier,
who became a party to the negotiation. He
represented
to both of them that the abandoned shaft was upon the premises.
Catlett went to Philadelphia, and there he sold
the property to the appellees for $25,000.
Fisher was sent to the court-house to investigate the title. He employed Mr. WlUiams,
a legal gentleman living there, to assist him.
A deed was prepared by Mr. Williams, and
executed by the appellant on the 21st of
March, 1866. On the 7th Of April ensuing,
the appellees paid over $12,500 of the purchase-money, and gave their bond to the appellant for the same amount, payable six
months from date, with interest. The deed
was placed In the hands of a depositary, to
be held as an escrow imtil the bond should
Catlett, tmder a power of attorney,
be paid.
received the first Installment, paid over to the
appellant $10,000, and retained the residue
on account of the compensation to which
he was entitled imder the contract between
The vendees requested Hume to hold
them.
of the property for them until
possession
they should make some other arrangement.
He occupied the premises untU the following
July, when, with their consent, he transferIn that
to Gordon.
red the possession
month, Lanagan and Repplier came to see
the property. Hume was there washing for
gold. He began to do so with the permission
of the appellant before the sale, and had continued the work without intermission. The
appellees desired to be shown the boundarylines. Hume said he did not know where
they were, and referred them to Johnson.
Johnson came. The appellees desired to be
taken to the shaft which had been shown
to Fisher. Johnson said It was not on the
premises.
Hume thought It was. Johnson
was positive; and he was right The appellees seemed surprised, but said little on the
subject
They proceeded
to examine the
premises within the lines, and, before taking
their departure, employed Gordon to explore
the property for gold. Subsequently this arrangement was abandoned,
and they paid
him for the time and money he had expended In getting ready for the work. In September, they sent Bowman as their agent to
make the exploration. On his way, he stopped at the court-house,
and told the appelsupposed
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lant that the shaft shown to Fisher as on the
land was not on it The appellant replied
Instantly, "that there was no shaft on the
land he had sold to Repplier and Lanagan,
and that he had never represented to anyone that there was a shaft on the land, and
that he had never authorized any one to
make such a representation, nor did he know
or have reason to believe that any such representation had, in fact, been made by any
one." It does not appear that his attention
had before been called to the subject, or that
he was before advised that any mistake as to
the shaft had occiu:red.
Bowman spent
some days upon the land, and made a number of cuts, all of which were shallow. The
It
deepest was only fifteen feet in depth.
was made under the direction of Embry and
Johnson, two experienced
miners living in
It reached a vein of
the neighborhood.
quartz, but penetrated only a little way into
it. They thought the prospect very encouraging, and urged that the cut should be made
deeper.

Bowman declined to do anything more,
No further exploraand left the premises.
tion was ever made. Johnson says, "I know
the land well, and know there has been gold
found upon it, and a great deal of gold, too,—
that is to say, surface-gold,—but it has never
The gold that
been worked for vein-gold.
refer to was found by the defendant, Grymes,
and those that worked under him." He considered Bowman's examination "imperfect
and insufficient." He had had "twenty-three
years' experience in mining for gold."
Embry's testimony is to the same effect,
both as to the siurface-gold and the character of the examination made by Bowman.
The premises lie between the Melville and
the Greenwood Mines. Before the war, a
bucket of ore, of from three to four gallons,
taken from the latter mine, yielded $2,400 of
gold.
This, however, was exceptional.
In
the spring of 1869 a vein was struck, from
forty to fifty feet below the surface, yielding
$500 to the ton. Work was stopped by the
influx of water. It was to be resumed as
soon as an engine, which was ordered, should
arrive. Ore at that depth, yielding from
eight to ten dollars a ton, will pay a profit.
Embry says he is weU acquainted with the
courses of the veins in the Melville and the
Greenwood Mines, and that "the Greenwood
veins do pass through the land in controversy, and some of the Melville veins do
also." Speaking of Bowman and his last cut,
he says:—
"At the place
showed him where to cut
he struck a vein, but just cut into the top
of it; he did not go down through it, or
across it. Prom the appearance of the vein,
was very certain that he would find gold
ore, if he would cut across it and go deep
Into it, and
told him so at the time; but
he said that they had sent for him to return
home, and he couldn't stay longer to make
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the examination, and went off, leaving the
cut as it was; and the exploration to this
day has never been renewed.
am still satisfied, that, whenever a proper examination
is made, gold, and a great deal of it, wUl be
foimd in that vein; for it is the same vein
which passes through the Greenwood Mine,
which was struck last spring, and yielded
$500 to the ton; His examination in other
respects, as well as this, was imperfect and
insufficient.
don't think he did any thing
like making a proper exploration for gold.
don't think he had more than three or four
hands, and they were not engaged more than
eight or ten days at the utmost"
In September, 1866, Repplier instructed
Oatlett to advise the appellant, that, by reason of the mistake as to the shaft, the appelthe return of the purchaselees demanded
money which had been paid. In the spring
of 1867, Lanagan, upon the same ground,
The apmade the same demand in person.
pellant replied, that he had parted with the
He promised to reflect on the submoney.
ject, and address Lanagan by letter. He did
write accordingly, but the appellees have
not produced the letter. This biU was filed
on the 21st of March, 1868.
A A mistake as to a matter of fact, to warwant relief in equity, must be material, and
Ithe fact must be such that it animated and
the conduct of the party. It must
(icontroUed
^o to the essence of the object in view, and
not be merely incidental. The court must
that but for the mistake the
be satisfied,
complainant would not have assumed the
from which he seeks to be reobliga,tion
lieved. Kerr on Mistake and Fraud, 408;
Trigg V. Read, 5 Humph. 529] Jennings v.
Broughton, 17 Beav. 241; Thompson v. Jackson, 3 Rand. 507; Harrod's Heirs v. Cowan,
Hardin, 553; Hill v. Bush, 19 Barb. (Ark.)
522; Juzan v. Toulmin, 9 Ala. 662.
Does the case la hand come within this
category?
When Fisher made his examination at the
shaft, it had been abandoned.
This was prima facie proof that it was of no account
It does not appear that he thought of having
an analysis made of any of the debris about
it nor that the debris indicated in any wise
the presence of gold. He requested Hume
to send him specimens from the shafts on
the contiguous tracts, and it was done. No
such request was made touching the shaft
in question, and none were sent It is neither alleged nor proved that there was a
purpose at any time, on the part of the appellees, to work the shaft The quartz found
was certainly not more encouraging than
that taken from the last cut made by Bowman under the advice of Embry and Johnson.
This cut he refused to deepen, and
abandoned.
When Lanagan and Repplier
were told by Johnson that the shaft was not
on the premises,
they said notbing about
abandoning the contract, and nothing which
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manifested that they attached any particular
to the matter, and certainly
consequence

nothing which indicated that they regarded
the shaft as vital to the value of the propThey proceeded with their examinaerty.
tion of the premises as if the discovery had
not been made. On his way to Philadelphia,
after this visit, Lanagan saw and talked several times with WiUiams, who had prepared
the deed. Williams says, "I cannot recollect
all that was said in those conversations, but
I do know that nothing was said about the
shaft, and that he said nothing to produce
the impression that he was dissatisfied or
disappointed in any respect with the property after the examination that he had made of
it" Lanagan's conversation with Houseworth was to the same effect.
The subsequent
conduct of the appellees
shows that the mistake had no effect upon
their minds for a considerable period after
its discovery, and then it seems to have been
rather a pretext than a cause.'
/^ Mistake, to be available in equity, must not
1 have
arisen from negligence,
where the
I means of knowledge were easily accessible.
exercised,
\3?he party complaining must have
at least the degree of diligence "which may
be fairly expected from a reasonable person."
Kerr on Fraud and Mistake, 407.
Fisher, the agent of the appellees, who had
'
the deed prepared, was within a few hours'
travel of the land when the deed was executed. He knew the grantor had sold contiguous lands upon which veins of gold had
been found, and that the course and direction
of those veins were important to the premises
He could easily have taken
in question.
measures to see and verify the boundarylines on the ground. He did nothing of the
kind. The appellees paid their money without even inquiring of any one professing to
know where the lines were. The courses
and distances specified in the deed show that
Why was he
a surveyor had been employed.
not called upon? The appellants sat quietly
In the dark, until the mistake was developed
by the light of subsequent
events.
Full
knowledge was within their reach all the
time, from the beginning of the negotiation
until the transaction was closed.
It was
their own fault that they did not avail themselves of It. In Shirley v. Davis, 6 Ves. 678,
the complainant, being desirous to become a
freeholder in Essex, bought a house which
he supposed to be in that county. It proved
to be in Kent. He was compelled In equity
to complete
the purchase. The mistake
there, as here, was the result of the waut of
proper diligence. See also Seton v. Slade, 7
Ves. 269; 2 Kent's Com. 483; 1 Story's Eq.,
sects. 146, 147; Attwood v. SmaU, 6 01. & Fin.
338; Jennings v. Broughton, 17 Beav. 234;
CampbeU v. Ingilby, 1 De G. & J. 405; Garrett T. Burleson, 25 Tex. 44; Warner v. Daniels et al., 1 Woodb. & M. 91; Ferson v. Sanger, Id. 139; Lamb v. Harris, 8 Ga. 546;
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Trigg V. Read, 5 Humph. 529; Haywood t.
Cope, 25 Beav. 143.
Where a party desires to rescind upon the
ground of mistake or fraud, he must, upon
the discovery of the facts, at once announce
his purpose, and adhere to it. If he be silent, and continue to treat the property as
his own,, he wiU be held to have waived the
objection, and will be conclusively bound by
the contract, as if the mistake or fraud had
not occurred. He is not permitted to play
Delay and vacillation are
fast and loose.
fatal to the right which had before subsisted. These remarks are peculiarly applicable
to speculative property like that here in
which is liable to large and conquestion,
stant fiuctuations in value. Thomas v. Bartow, 48 N. Y. 200; Flint v. Woodin, 9 Hare,
622; Jennings v. Broughton, 5 De G., M. &
G. 139; Uoyd v. Brewster, 4 Paige, 537;
Saratoga & S. R. R. Co. v. Row, 24 Wend.
74; Minturn v. Main, 3 Seld. 220; 7 Rob.
Prac, c. 25, sect. 2, p. 432; Campbell v.
Fleming, 1 Ad. & El. 41; Sugd. Vend. (14th
ed.) 335; Diman v. Providence, W. & B. R.
R. Co., 5 R. I. 130.
A court of equity Is always reluctant to rescind, miless the parties can be put back in
statu quo. If this cannot be done, it will
give such relief only where the clearest and
it
strongest equity imperatively demands
Here the appellant received the money paid
on the contract in entire good faith. He
parted with It before he was aware of the
claim of the appellees, and cannot conveniently restore it. The imperfect and abortive
exploration made by Bowman has injured
the credit of the property. Times have since
for such
.There is less demand
changed.
property, and it has fallen largely in market
Under the circumstances, the loss
value.
ought not to be borne by the appellant.
Hunt V. Silk, 5 East, 452; Minturn v. Main,
3 Seld. 227; Okill v. Whittaker, 2 Phill. 340;
Brisbane v. Dacres, 5 Taunt. 144; Andrew
V. Hancock, 1 Brod. & B. 37; Skyring v.
Greenwood, 4 Bam. & C. 289; Jennings v.
Broughton, 5 De G., M. & G. 139.
The parties, in dealing with the property
In question, stood upon a footing of equality.
They judged and acted respectively for themThe contract was deliberately enterselves.
ed into on both sides. The appellant guaranteed the title, and nothing more. The appellees assumed the payment of the purchaseThey assumed no other liability.
money.
There was neither obligation nor liability on
either side, beyond what was expressly stipulated. If the property had proved unexpectedly to be of inestimable value, the appellant could have no further or other claim.
If entirely worthless, the appellees assumed
the risk, and must take the consequences.
Segur V. Tingley, 11 Conn. 142; Haywood v.
Cope, 25 Beav. 140; Jennings v. Broughton,
17 id. 234; Attwood v. Small, 6 CI. & Fin.
497; Marvin v. Bennett, 8 Paige, 321; Thom-
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Considering this to be as claimed by the
v.
aa T. Bartow, 48 N. Y. 198; Hunter
Goudy, 1 Ham. 451; Hall v. Thompson, 1 appellees, oinr views are as we have expressed them.
We have not, therefore, found it
Sm. & M. 481.'
The bill, we have shown, cannot be main- necessary to consider the question of such
authority; and hence have said nothing upon
tained.
In our examination of the case, we have that subject, and nothing as to the aspect
assumed that those who are alleged to hare the case would present if that question were
spoken to the agent of the appellees upon resolved in the negative.
the subject of the shaft, before the sale, had
Decree reversed, and case remanded with
the requisite authority from the appellant
directions to dismiss the bill.
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edge of the tacts upon which plaintiff's
equity is grounded ; and of course it was
impossible for him, as president of the
receiver company, to answer otherwise
1893.
than upon information and belief. In the
Appeal from court of common pleas, jurat to his answer be swears the allegations thereof are true "so far as they are
Philadelphia county; Thayer, Judge.
Bill by E.Theresa Riegel, administratrix therein stated as of his own knowledge,"
of Jacob Biegel, deceased, against the etc. ; but the answer contains not a single
American Life Insurance Company, asking allegation that purports to be "as of his
own knowledge."
the reinstatement of a surrendered policy.
The special evidential efficacy of a reDecree sustaining a demurrer to the bill,
and dismissing it, from which plaintiff ap- sponsive answer in equity is due to the
fact that the plaintiff, by calling on the depeals. Reversed.
fendant to answer the allegations of the
William W. Porter and Frederick J. Gel- bill, appeals to his conscience, accredits
ger, for appellant. H. Hazeihurst, for ap- him, and pro ban makes him his own witpellee.
ness. The plaintiff in this case never
called upon Mr. Ritchie, or any other
S'l'EBRETT, J. When this cause was here stranger to the transactions alleged in
two years ago, on appeal from decree sus- the bill, to make answer thfereto. The
taining the general demurrer, and dis- officers of the Insurance company, who
missing the bUl, an amendment, for the werecognizantof those transactions, were
purpose of clearly expressing what at the proper persons to deny, if they could
most was only implied, «vas moved, and of their own knowledge, the averments of
allowed at bar, by adding to the fifth par- the bill, and thus make the answer responagraph of the bill these words: "Both of sive. The answer of Mr. Ritchie in this
the parties acting in respect to the trans- case is in no sense a responsive answer.
action on the basis that the said Leisen- It is merely pleading; and, as such, put in
ring was then alive." That defect in the issue the facts in dispute, without more.
bill, however, did not appear to be the Eaton's Appeal, 66 Pa. St. 490; Burke's
ground on which the demurrer was sus- Appeal. 99 Pa. St. 361; Socher's Appeal, 104
The plaintiff's Pa. St. 609; Coleman v. Ross, 46 Pa. St.
tained in the court below.
of fact 185; Story, Eq. Jur. §§ 1528,1529; 3 Greenl.
equity, grounded on averments
contained in the bill, and admitted by the Ev.§§ 287-289; Daniell.Uh. Pr. 846. In note
pleading, was then fully considered, and to the latter it is said that an answer
emphatically sustained, in a clear and con- which alleges as facts what the defendvincing opinion by our Brother Williams, ant could not personally know, though rereported in 140 Pa. St. 201, and 21 Atl. Ren. sponsive to the bill, simply puts plaintiff
392.
The decree was accordingly reversed, upon proof of his own allegations. So,
and record remitted, with direction that too, in 3 Greenl. Ev. § 287, it is said that, if
the defendant plead or answer, etc. After the fact asserted by the defendant is such
full consideration of the facts and circum- that it is not and cannot be within his own
stances, the opinion referred to concluded knowledge, but is In truth only an expresthus: "Dpon these facts, if the attention sion of his strong conviction of its-existence, or is what he deems an infallible deof the learntid judge had not been diverted
from them, we feel sure he would have duction from facts which were known to
reached the same conclusion that we have him, bis answer is not responsive, in the
reached,— that it would be grossly inequi- sense of being evidence in his own favor.
table to hold the plaintiff to a bargain The nature of his testimony cannot be
made under the influence of a mistake of changed by the positiveness of his asserfact Uke that before us. This mistake the tion. The answer of an infant by his
demurrer admits. If there had been any guardian ad i/tem, though it be responsive
circumstance which the defendant could to the bill, and sworn to by the guardian,
hare set up to show that a correction of is not evidence in his favor.
But whether the answer be regarded as
this mistake at this time would be inequitable, it should have been shown to responsive or not, the proofs were quite
If such circumstan- sufficient to warrant the learned master
the court by answer.
in finding, as he did, the truth of every
ces do exist, they may yet be presented,
as the case goes back to enable the defend- material averment in the bill. His find"
The ings of fact are in strict accord wth the
ant to take defense upon the merits.
defendant company, having been declared uncontradicted testimony, and his coninsolvent, was duly dissolved, on appli- clusions of law are so manifestly correct
cation of the attorney general, more than that his report should have been unhesiand decree made in
a year before the answer was filed by Mr. tatingly approved,
Ritchie, the then president of the Real-Es- accordance
No testimony,
therewith.
tate Title Insurance Company, which, in either written or oral, was introduced b.v
the interim, appears tohave been appoint- or on behalf of the defendant.
All the
No material facts on wbich plaintiff's equity
ed receiver of the defunct company.
plea or answer was ever filed by any offi- is grounded were as clearly and conclucer of said company, nor b.v any one, on sively established as if they had been adIts behalf, who had any knowledge, othermitted by answer, or by demurrer to the
wise than by information obtained from bill; BO that practically we have now beothers, of the facta averred in the bill. fore us' BubBtantially the same questions
Mr. Ritchie and bis company were entire that were fully considered and determined
strangers to the transaction, and neither when the case was here before. In that
ot them aupears to have bad any knowl- appeal the fourth and fifth Bpeciflcationa
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of errors are quotations from the opinion
of the learned president of the court helow dismissing the bill, wherein," speaking
of the new contract, he says:
(4) lb was
not a contract induced by a mistake
about facts, but a contract made in view
of doubtful facts, and because of the
doubtful facts. (5) It was in the nature

citation

of authorities can be ' needed.
* The learned judge who beard
this
case in the court below, and who is thoroughly familiar with the principle to
which we have referred, seems to have
been misled in regard to the facts set up
in the bill. He treats the arrangement
made between Mrs. Riegel and tbe comupon the pany on the 20th of March as a comprofounded
of a compromise,
doubts which existed, not upon any mis- mise of a claim against the company for
take of the facts." In this appeal the the alleged death of Leisenring,
which
third specification, quoted from the opin- Mrs. Hiegel was unable to establish, heion of same learned judge, again dismiss- cause unable to show the death. As the
ing the bill, is that "the new contract fact of the death, and the consequent liawas not a contract Induced by mutual bility of ttie company on the policy, were
mistake about the facts, but a contract uncertain, it was a case for the appliea/made in view of doubtful facts, and be- tion of the doctrine that the adjustment
cause of the doubtful facts." The second of a doubtful claim constituted a valid
specification iu this is in effect the same as consideration for the surrender of the polthe fifth in tlie former appeal. These prop- icy and the acceptance of the new one,
ositions go to the very heart of the plain- and upon this theory the decree was enThey substantially involve tered. But it nowhere appears that Mrs.
tiff's case.
the only cardinal questions that are or Biegel made any claim on the company,
ever have been in it, and about which or supposed that she had any. She was
asking relief from future payments of prethere is the slightest room for doubt.
They are the very questions that were miums on a policy on which she supposed
considered and decided by this court when future payments would have to be made,
the case was here before. That clearly and, to get this relief, she was willing to
appears iu the opinion, wherein, after re- sacrifice more than one half of the sum
citing the facts averred in the bill. It is insured. The company was willing, in
said: "The case presented on these facts consideration of the large reduction of its
was that of a contract entered into under liability, to give her a policy for what her
the influence of a mutual mistake, and a payments would purchase, and relieve her
claim for relief from such contract. The in future.
This is an exchange often
mistake was in relation to the fact of made, and adjusted by well-settled rules.
Leisenring's death. Both parties evident- It was a compromise of nothing.
We do
ly supposed and acted on the supposition ■^not doubt thecorrectness of the rule applied
that he was alive, and that theannual pre- by the learned judge in cases to which it
miums upon his life, which had become is fairly applicable, but this is not one of
burdensome to Mrs. Biegel, must be con- them. The plaintiff distinctly avers that
tinued indefinitely until his death should she did not know of the death of Leisentake place. As It had become difficult for ring until some 10 days after the exchange
her to pay these premiums, the only way of policies was effected, and that' both parin which she could be relieved from them ties to the transaction were acting, in rewas to surrender her policy, and accept a spect thereto, on the basis that Leisenpaid-up policy for such smaller sum as the ring was alive.'
She distinctly avers that
premiums already paid would purchase. the object of the arrangement was to seBather than take the risk of losing the cure relief for herself from the indefinite
entire amount of the policy, by her inabil- payment of premiums that had become
ity to keep up the annual payments, she burdensome to her; that the new policy
surrendered her policy for $6,000, and ac- was accepted for that reason, and the old
cepted in lieu of it a paid-up policy for one surrendered, at a time when, had she
$2,500. This was ttie contract she made known the fact, she was entitled to dewhile in ignorance of Leisenring's death. mand the entire sum upon which she had
At the time she made it she was already so long and so steadily paid the burdenrelieved from the burdensome premiums,
some premiums."
and the entire amount of the policy was
Little, if anything, can be profitably
honestly due her from
the company.
added to what is so clearly and forcibly
What was the effect of the mistake upon said in the foregoing quotations in supher? Simply to take from her the differ- port of our former decree.
The error inence between the two policies, and give to which the learned judge of the common
her absolutely nothing for it. She sur- pleas appears to have unintentionally
rendered a policy for $6,000, on which the fallen in the outset, and to which be
liability of thecompany was already fixed, seems to cling so pertinaciously, is not so
and received one for .$2,500, to secure relief much in regard to the weU-settled princifrom a burden already removed.
The ples of equity, upon which relief is granted
company parted with nothing. She se- in cases of mutual Ignorance or mistake
cured nothing. The whole transaction of material facts, as in the construction
was a mistake, and, if the decree of the which he put upon the undisputed acts
court stands, the result will be to take and declarations of the parties to this con$3,500 from Mrs. Hiegel and give it to the tention, and -the circumstances connected
insurance company.
These facts seem to therewith. Sufficient reference to those
us to present a clear and a strong case for principles is made in our former opinion,
equitable relief, so strong, indeed, that .but it may not be amiss to revert to some
a mere statement of them is the only ar- kti them.
The general rule is that an act
gument necessary -for its support. The Idone or a contract made under a mistake
duty of a chancellor to relieve in cases of 'of a material fact is voidable and rellevamutual mistake is so well settled that no \ ble in equity. The fact must of course be
•
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material to the act or contract; for,
though there may be an acoidental mistake or ignorance ol the fact. yet. If the
act or contract is not materially affected
Thus, A.
by it, relief will not be granted.
buys from B. an estate to which thelatter
is supposed to have an unquestionable title. It turns out, upon due investigation
of the facts unknown at the time to both
parties, that B. has no title; as, if there
be a nearer heir than B., who was supIn
posed to be dead, but is in fact living.
such a case equity would relieve the purchaser and rescind the contract. But suppose A. buys from B. an estate the location of which was well known to each of
them, and they mutually believed it contained 20 acres, w lien in f.^ct it contained
only 19% acres, and the difference would
not have varied the pnrchase in the view
of either party; in such a case the mistake would not be ground for rescission of
the contract. 1 Story, Eq. Jnr. §§ 140. 141.
It makes no difference in application of
the principle that the subject-matter
of
the contract be known to both parties to
be liable to a contingency which may destroy it immediately; for, if the contingency .has, unknown to the parties, already happened, the contract will be
avoided, as founded on a mutual mistake
of a matter constituting the basis of the
1 Story, Eq. Jur. §§ 143a, 1436.
contract.
The principle is illustrated by familiar
examples, employed by text writers, thus:
A. agrees to buy a certain horse from B.
It turns out that the horse is dead at the
time of the bargain, though neither party
was then aware of the fact. The agreement is void. A. agrees to buy a house
belonging to B. The house was previously destroyed by fire, but the parties dealit
in ignorance of that fact. The contract,
not being for sale of the land on which the
bouse stood, was not enforceable.
So,
too. A., being entitled to an estate for the
life of B., agreed to sell it to C. B. was
dead, but both parties were ignorant of
the fact. The agreement was avoided.
For similar reasons, a life insurance cannot be revived by payment of a premium
within the time allowed for that purpose
by the original contract, but after the life
had dropped, unknown to both insurer
and assured, although it was in existence
when the premium became due, and although the insurer has waived proof of
the party's health, which, by the terms of
the renewal, it might have required.
The
waiver applies to the proof of health, not
to the factof his beingalive.
Pritchard v.
Society, 3 C. B. (N. S.) 622. Mr. Pollock,
in his excellen t treatise on the Principles
of Contract, (page •441,) states the general
principle thus: "An agreement is void if it
relates to a subject-matter (whether a
material subject of ownership, or a particular title or right) contemplated by the
parties as existing, but which in fact did
not exist." This is followed by an interesting discussion of the subject, with numerous illustrations of the principles involved. See Cochrane v. Willis, 1 Ch. App.
58; Allen v. Hammond,
Pet. 71; Hitchcock V. Giddings, 4 Price, 135; Hore v.
Becher, 12 Sim. 465; Couturier v. Hastle, 5
B.L.Cas.673. In many of thecases prominence is given to failure of consideration.
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resulting from , mutual mistake or Ignorance of material facts, butentire failure ol
consideration is not an essential ingredient
in any case.

It cannot be doubted that In exchanging
the old for the new policy both parties
acted on the basis that Leisenring was
then alive. Their every act in the transaction was predicated 'of that as an as'
Bumed fact.
The new policy, like the old
one, was a risk on a life assumed to be
then in being.
The difference between
them wsfe that the one carried with it an
obligation on the part of theholdertopay
annual premiums during the life of Leisenring; the other exempted her from that
obligation. Shepurehased thatexemption
by surrendering seven twelfths of the original insurance, or $3,500. If the exchange
was not made on the assumption by both
parties that Leisenring was then alive, the
company stultified itself by Issuing a paidup policy on the life of one who was then
in his grave; and the plaintiff was guilty
of the supreme folly of paying $3,500 for
exemption from a liability which, by the
previous death of Leisenring, had ipso
facto ceased. In other words, at the time
the exchange of policies was made, the
plaintiff had a perfectly valid claim upon
the defendant for the full amount of the
insurance, $6,000, and surrendered $3,500
of that to secure exemption from a liability that had ceased to exist; but she
and the company were both at that time
ignorant of the fact that the life on which
the original risk was taken had previously dropped.
The supposed element of
doubt as to whether Leisenring was then
dead or not never entered into the contemplation of either party; nor did it
'form any part of tlie consideration for exchange of policies.
The positive and uncontradicted proof by the actuary of the
company was that the amount of the
paid-up policy was ascertained and fixed,
according to the established rules of the
company, at the very sum that would
have been required if Leisenring had been
personally present in the office when the
terms of exchange were settled.
The central fact underlying the transaction, and
to which every circumstance
connected
therewith clearly points, was the assumption by both parties that Leisenring was
then in full life. When last theretofore
heard from he was alive, and the presumption was that he continued to live.
In the absence of any knowledge to the
contrary, it was quite natural and reasonable that the parties, in making the
exchange, should act upon that presumption, and assume, as they evidently did,
that he was still alive. Of course they
could not know positively that he was
then alive, any more than any one can
certainly know that a friend from whom
by distance is now livhe is far separated
ing. In view of theundisputed facts as to
the acts of both parties, and everything
connected with the transaction, it would
be wholly unreasonable
and unwarranted to hold that the parties treated upon
the basis that the fact which was the subject of their agreement was doubtful, or
that the contract was made "in view of
doubtful facts, and because of the doubtful facts. " In the light of the proofs upon
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which tbeflndlngs of the masterare based,
and of all the circumstances, the acts of
the parties are not susceptible of any such
construction as has been put upon thefti
by the learned jadge of the common pleas.
In short, the facts established by the unproofs, and found by the
contradicted
master, are essentially the same as those
and upon
by the demurrer,
admitted
which our former decree was based. Certainly they are not less favorable to the
plaintiff now than then. It therefore appears to us that a proper consi'deratiori
of the orderly administration of justice
should have resulted in a decree in accordance with the views expressed in our former opinion.
This proceeding is not grounded upon a
previous rescission of the agreement under which the exchange of policies was
made, but is for the purpose of enforcing
a rescission by decree of this court, etc.

It is therefore adjudged that the decree of
the' court of common pleas be reversed
and set aside, and exceptions to master's
report dismissed ; and it is now adjudged
and decreed that the contract under which
said exchange of insurance policies was
made be rescinded; that the paid-up policy for $2,500 be surrendered and canceled;
and that the original policy of insurance
be reinstated, as of date of Its surrender;
and it is further adjudged and decreed
that the defendant company pay to tbe
plaintiff the sum of $6,000, with interest
from October 4, 1889, and also all thecosts
of this proceeding.

J.

PAXSON,C.
I dissent, and would affirm the decree, upon the clear and able
opinion of the learned judge below.

MITCHELL, J.

I concur with

justice in his dissent.

the chief
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NEWTON ▼. TOLLES.
TOLLBS V. NEWTON.
(19 Aa. 1092, 66 N. H. 136.)
Supreme

Court of New Hami>shire.
ough. March 14, 18S0.

Hillsbor-

Bill in equity for the rescission of a contract for the purchase of a farm and other
property, and for the return of money paid
as a part of the purchase money. Pacts
The defendant, Sophia
found by the court:
A. ToUes, employed K., a real-estate agent in
Nashua, to sell her farm. In May, 1886,
Newton, seeking to buy a farm, applied to K.,
who informed him of the Tolles farm, told
him it contained 200 acres, took him to see
it, and there pointed out to him such of the
courses and boundaries as he knew; but he
did not know, or undertake to point out,
all of them. Afterwards, E., as agent of
Tolles, and Newton executed an agreement
by which Tolles agreed to sell, and Newton
to buy, the Tolles farm for $5,400, to be paid
$200 on the execution of the agreement,
$1,000 on the delivery, on or before June 1,
1886, of a bond for a deed, $1,000 on or before July 10, 1886, and $3,200 on the delivery, on or before October 20, 1886, of a good
and sufficient deed, "said Newton to have all
the stock, tools, hay, grain," etc.
On the
margin of the agreement, "farm contains
about 200 acres" was written.
Newton paid
$200 May 15, Tolles executed and delivered
to Newton a bond conditioned to convey to
him "a certain lot or parcel of land situated
in Nashua," and particularly described by
metes and bounds, "meaning and intending
to convey all the homestead farm, containing
about two hundred acres, as by deed of heirs
of Horace G. Tolles, to me, and all other
land and right in said homestead farm,"
upon Newton's payment of $1,000 on the
delivery of the bond, $1,000 on or before July
10, 1886, and $3,200 on the delivery, on or
before October 20, 1886, of a good and sufficient deed. On the margin of the deed was
writtfen:
"It is agreed, for the above consideration, that said Newton is to have all the
stock, tools, hay, grain, &o., and that said
Tolles is to remove only household furniture
and family stores from said premises. " Prior
to 1879 the Tolles farm comprised about 203
acres, of which tliedefendant and her husband
owned a part in common, and each a part in
In that year the heirs of Horace
severalty.
C, then deceased, conveyed a parcel of about
25 acres to Xenophon Tolles. and all their interest in the rest of the farm to the defendant.
In January, 1886, the defendant sold about
18 acres to C, who sold to Roby.
A parcel
of about 25 acres, called the "Salmon Brook
Meadow,." was half a mile distant from, and
had no connection with, the rest of the farm,
except in its use as a part of it.
These parcels were not shown to Newton by R., and
are not covered by the particular description
given in the bond. Newton at the time of
the bargain did not understand that they
were included in his purchase, but be unH.& B.EQ.(2d Ed.>-15
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derstood that he'was buying the Tolles farm,
and that it contained 200 acres.
The defendant did not intend to convey, nor understand
that she agreed to convey, the three parcels,
or any- of them; but she understood and believed that the farm, as described in the
bond, contained about 200 acres.
It in fact
contains about 135 acres.
In June, 1886,
Newton discovered that Tolles owned the

Salmon Brook meadow, and learned of its
connection with the farm.
He thereupon
claimed possession of it, and that it was included in the bargain, but his claim was denied. He refused to pay the installment due
July 10th and August 21st. Tolles' brought
a suit at law to recover it, which is the record of the above-named actions. About the
1st of August, Newton found by a survey
that the farm as described in the bond contains only 185 acres.
October 20, 1886,
Tolles tendered to Newton a warranty deed
of the premises of which he is in possession,
and demanded payment of the balance of the
Newton refused to accept
purchase money.
the deed, and on the same day filed his bill,
in which he offers to restore the real and personal property to the defendant, and give up
and cancel the bond, and to account for the
rents and profits while he has been in possession.
He has consumed the hay and
grain, but has other hay and grain out of
which he can return an equivalent. He sold
four cows in August, but replaced them with
four others of greater value. The farm has
not deteriorated in value. Evidence to show
that the property which Tolles by her bond
was obliged to convey was of the value of
$5,400 or more was excluded, subject to the
defendant's exception.
&. B. S. French and H. B. Cutter, for
Newton.
C. W. Hiott and E. 8. Cutter, for
Tolles.

Oahpentek, J. There was a mutual mistake in the quantity of land. The defendant
understood she was selling, and the plaintiff
It
that he was buying, a farm of 200 acres.
in fact contains only 135 acres. The defendant, believing that the farm contained 200
acres, informed the plaintifE that it did conThe plaintifE relied on
tain that number.
her statement. Under the influence of the
error common to both parties, the transaction
The mistake was one of
was consummated.
fact in a material point affecting the value
Boynton v. Hazelboom, 14
of the property.
Allen, 107, 108. Its prejudicial consequences
to the plaintiff are the same as if the defendant's statement had been designedly fraudulent. Spurr V. Benedict, 99 Mass. 463, 467.
The deficiency is so great that it would "naturally raise the presumption of fraud, imposition, or mistake in the very essence of the
contract," if the mistake were not affirmatively found. Stebbins v. Eddy, 4 Mason,
414, 420.
A material mistake in the quantity does not, in its effect upon the equitable
rights of the parties, differ from a like mistake in the character, situation, or title of the
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bargained property. Itls equivalent to a mistake in the existence of a material part of the
subject of the contract. The ease is as if before the contract was executed, and without
the knowledge of either party, a parcel containing 65 acres of the 200 contracted for had
sunk in the sea. Allen v. Hammond, 11 Pet.
63, 71, 72; Hitchcock v. Giddings, 4 Price,
135 ; Story, Eq. Jur. §§ 141, 142. The error is
as injurlofis to the plaintiff as if 200 acres were
comprised in the state boundaries, and the
defendant had no title to a parcel of 65 acres,
or as if she had title to only 135-200 of the
whole in common with a stranger. Hooper
The defendant
V. Smart, L. E. 18 Eq. 683.
could not sustain a bill to compel a speciflo
performance of the contract by the plaintiff,
because it would be inequitable.
Pickering
V. Pickering, 38 N". H. 400, 407, 408; Eastman Y. Plumer, 46 N. H. 464, 479. The party
against whom a contract, made under a mutual mistake of material facts, will not be specifically enforced, is in general entitled to
rescind. Pom. Spec. Perf. § 250. If there
are exceptions to the rule, this case does not
fall within them. It is inequitable, in the
highest degree, that the defendant, by reason of her negligent and erroneous, though
not fraudulent, representation, should make
a profit of the sum at which the parties valued
65 acres of land, and that the plaintiff, without fault on his part, should lose that sum.
Equity will prevent such a result by rescinding the contract, or decreeing a specific performance with compensation in behalf of the
injured party, at his election, or by refusing
specific performance on the application of the
other party. Hill v. Buckley. 17 Ves. 395;
Price V. North, 2 Younge & C. 620; Dalby v.
Pullen, 3 Sim. 29; Leslie v. Tompson, 9
Hare, 268; Barnes v. Wood, L. E. 8 Eq. 424;
Whittemore v. Whittemore, Id. 603; IronWorks v. Wickens, L. E. 4 Ch. 101; Denny
V. Hancock, L. R. 6 Ch. 1; Torrance v. Bolton, L. R. 8 Ch. 118; In re Turner, 13 Ch.
Div. 130; Belknap v. Sealey, 14 N. Y. 144;
Paine v. Upton, 87 N. T. 327 ; Cous'e v. Boyles,
4 N. J. Eq. 212; Thomas v. Perry, 1 Pet. 0.
C. 49; Daniel v. Mitchell, 1 Story, 172; Doggelt V. Emerson, 3 Story, 700; Smith v. Babcock, 2 Woodb. & M. 246; Quesnel v. Woodlief, 2 Hen, & M. 173; Lawrence v. Staigg,

8 R. I. 256; Noble v. Googins. 99 Mass. 231.
Neither of the parties understood that the
contract to convey "about" 200 acres was
Wilson
performed by conveying 135 acres.
V. Eandall, 67 N. Ye338, 341, 342, and cases
above cited.
No laches can be imputed to the plaintiff.
He had a right to rely on the defendant's
He could not disstatement of the quantity.
cover the mistake by examining the external
boundaries. Paine v. Upton, 87 N. Y. 327,
When, by the defendant's tender of a
337.
deed and demand of payment, he ascertained
that she would not voluntarily correct the
mistake, he immediately filed his bill. .
The personal property formed no substanIt is not
tial part of the consideration.
named in the body of the bond, but is mentioned, apparently as an afterthought, on the
margin. Upon the rescission, for any cause,
by a vendee in possession of a sale of farm
lands, there must in most cases, necessarily,
be an accounting, in order to restore the parties to the situation they occupied prior to the
contract. Upon such an accounting, all the
property, the possession of which passed from
the defendant to the plaintiff, or its full
equivalent, together with the income derived
from it, may be fully restored to her. It is
no objection to a rescission, in a uase of
this character, that such articles as are necessarily consumed in the proper and ordinary
management of a farm cannot be restored in
It does not appear that the plaintiff,
specie.
after his discovery of the mistake, took any
action by which he intended to affirm the
contract, (Montgomery v. Pickering, 116
Mass. 227,) or that he did anything with the
property not reasonably necessary for its preservation, or which equity would not require
The plaintiff is to be relieved
to be done.
upon such terms as justice to both parties requires. Wiswall v. Harriman, 62 N. H. 671,
672;2Story,Eq. Jur. §707. The offered evidence of value was immaterial, and was propIn the suit at law, there m ust
erly excluded.
The details
be judgment for the defendant.
of the decree will be settled at the trial term.
Decree for the plaintiff.

Allen, J.,
curred.

did not sit.

The others con-
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discharged by this instrument for the simple
that it was not based upon any consideration. It was not in the nature of a
composition of a debtor with his creditors,
and cannot be sustained upon the principles
It
applicable to composition agreements.
does not even appear that each creditor signed it upon the consideration that other creditors would also sign It. It was a mere agreement to discharge debts without payment,
and such an agreement cannot be upheld.
Down to this period of time there is no
claim that there was any fraud or mistake
which influenced the conduct of the plaintiff
and the other creditors, and the position of
the plaintiff and the defendant was as follows: While the plaintiff could legally enforce the payment of the $10,000 (the defendant being able to pay), he was under a moral
obligation not to do so; and the defendant
Intending not to be legally bound to pay,
was yet under both a legal and moral obligation to pay.
The defendant continued in business until
August, 1868, when on account of failing
health and despondency,
he sold out his
whole stock of goods to the firm of H. & A.
Strousburgh & Co. for the sum of $225,000,
they agreeing to pay the most of that sum
upon certain of his debts, and also to pay
him one-third of what the goods should sell
for above the sum of $275,000. The value
of the goods was not known to the defendant or his vendees, and there is no claim that
this sale was not made In good faith. Soon
after this sale the plaintiff, having heard
thereof, called upon the defendant, and was
duly informed of the sale and the terms
thereof, and of the amount of his property at
that time aside from his interest in the onethird of the surplus. As to that one-third,
the defendant informed him that that was
not worth much, and that he had offered to
sell it for $18,000 or $20,000. There is no evidence or claim that in this conversation the
defendant made any intentional mis-statement.
He had offered to several parties to
sell his one-third interest for the sum named,
and there is no evidence that he then believed it to be worth more.
He actually made
an arrangement to sell it for $20,000 to one
A few days after however he
Von Keller.
repudiated this arrangement but Von Keller
claimed it was valid.
Defendant's vendees went on and sold the
goods, and they brought $576,981; and his
one-third interest amounted to about $100,000.
The defendant knew as early as the
8th day of October, 1868, that goods to the
amount of $400,000 had been sold, and that
some yet remained to be sold.
On the lastnamed day he went to the plaintiff and said
to him that he understood
that the previous
paper signed by him—the discharge above set
out— was not a legal release, because he had
not paid any thing on account of the $10,000,
and he wanted to know If the plaintiff would
sign a legal release upon payment of $5,000.

reason

55.)

of New York.

1878.

Action to set aside a release under seal,
and to recover a balance for money lent defendant by the firm of C. F. Dambmann &
Co., of which firm plaintiff was a partner,
The facts
and to whose rights lie succeeded.
Judgment for
are set forth In the opinion.
plaintiff.
Wil0. Bainbridge Smith, for appellant
liam "Watson, for respondent

EARL, J. Prior to 1866, the defendant had
for many years been a merchant extensively
engaged In business in the city of New Tork.
In February of that year he had become
and contemplated
financially embarrassed,
an assignment for the benefit of his creditors.
He was finally dissuaded from making an
by the promise of his creditors
assignment
to loan him the sum of ?100,0(X> to aid him
There was eviin meeting his obligations.
dence tending to show that the sums thus to
be loaned were to be repaid when he became
able; but he testified that it was to be optional for him to repay them. In case he
paid the debts, which he then owed, in full.
The court at special term found that the arrangement was that he was to repay these
In pursuance
sums when he became able.
of this arrangement the firm to which plaintiff belonged, and to whose rights he had
succeeded, loaned defendant $10,000. On the
7th day of March, 1867, defendant had paid
in full all the debts he owed when the money was loaned to him, and then, at his request all the creditors who made the loans
executed and delivered to him an instrument,
of which the following is a copy, to- wit:
"We the undersigned agree, In consideration
of one dollar paid to us, to discharge H.
Schulting from the legal payment of the mon1, 1866,
ey loaned to him February
said
Schulting giving his moral obligations to refund the said money, in part or whole, as his
means will allow in future."
This was not
a sealed instrument and was executed upon
the request of the defendant, upon the claim
by him that he had done as he had agreed
when the money was advanced to him.
It
was the clear intention of the parties, by this
Instrument to discharge the defendant from
all legal obligation to pay the money advanced, leaving an obligation simply binding
upon his conscience, but not enforceable at
law, to pay when he became able, in whole
or in part. If this instrument had been under seal or based upon a sufficient consideration, no proceedings in law or equity could
have been thereafter taken to enforce payment against the defendant
But according to the finding of the special
term, before the execution of this instrument
the defendant was legally liable to pay when
he became able, and this liability was not
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The plaintiff said he would. Nothing more
was said, and defendant paid him $5,000; and
then the plaintiff executed to him, undar seal,
a full and absolute discharge from all liability. This action was brought to set aside
this release, and to recover the balance of the
$10,000.

The plaintiff seeks to imi)each this release
on account of fraud, and the court at special
term decided in plaintiff's favor that the release was inoperative, as obtained by misrepof material
and concealment
resentation
facts. The court did not find that there was
any fraudulent misrepresentation, and there
was none in fact So far as I can discover,
there was no misrepresentation of any kind. .
Neither did the court find that there was any
of any facts; and
fraudulent concealment
there was no evidence to justify such a finding.
The plaintiff had executed a discharge
of his claim, which was illegal, and the defendant went to him and informed him of
this fact, and stated that he wanted a legal
release, and that he would pay him $5,000 if
he would give it; and he gave it. He stated
to the plaintiff that he was not discharged,
that he wanted to be, and the plaintiff discharged him.
He made no statement and
used no artifice to throw him off from his
guard or to entrap or mislead him. There
was no reluctance on the part of the plaintiff,
and the defendant had no reason to suppose
there would be, as the plaintiff had already
agreed in writing to discharge him. The prior instrument shows that it was the understanding of the parties that the defendant
should, so far as concerned any legal liability, have just such a discharge.
Is
The claim, under these circumstances.
that the defendant was bound to disclose to
the plaintiff the change in his pecuniary cirsince the prior conversation in
cumstances
August, above alluded to, and that he had no
right to leave him under the erroneous impression occasioned by that conversation. It
must be borne in mind that the declarations
made by the defendant in that conversation
were made in entire good faith, and that they
were not made in any business transaction
with the plaintiff, and that they had no refThe
erence to or connection with the release.
plaintiff,. In executing the release, had no
right to rely upon them.
The general rule is, that a party engaged
in a business transaction with another can
commit a legal fraud only by fraudulent misrepresentations
of facts, or by such conduct
or such artifice for a fraudulent purpose as

will mislead the other party or throw him off

from his guard, and thus cause him to omit
inquiry or examination which he would otherwise make.
A party buying or selling
property, or executing instruments, must by
inquiry or examination gain all the knowlHe cannot proceed blindly,
edge he desires.
omitting all inquiry and examination, and
then complain that the other party did not
volunteer all the information he had.
Such

is the general rule. But there are exceptions
to this rule.
Where there is such a relation of trust and confidence between the parties that the one is under some legal or equitable obligation to give full information to
the other party— information which the other
party has a right, not merely In foro conscientiae, but juris et de jure, to have, then
the withholding of such information purposely may be a fraud. Story, Eq. Jur. § 207 et
seq.; Hadley v. Importing Co., 13 Ohio St
502, 82 Am. Dec. 454; Bench v. Sheldon, 14
Barb. 66; Paul v. Hadley, 23 Barb. 521.
It is not always easy to define when this
relation of trust and confidence exists; and
no general rule can be formulated by which
its existence can be known. It is sufiicient
for this case to say that it did not exist here.
The defendant had no reason to make the
disclosure which it is claimed he should
have made, and the plaintiff had no right
to expect it The defendant had no reason to
suppose that the plaintiff would be imder
the infiuence of the casual conversation which
was had some two months before.
And
further, if the defendant thought upon the
subject, he had no reason to suppose that if
he stated all the facts within his knowledge,
it would prevent the plaintiff from giving a
discharge which he had agreed to give.
While he would have stated that unexpectedly his share In the proceeds of the goods
was much larger than $20,000, yet he would
also have stated that he had contracted to
sell the share for $20,000, and that the vendee
That
claimed to hold him to the contract
the claim was a serious one is shown by the
fact that la January, 1869, Von Keller sued
him, and in April, 1870, after a trial before
a referee, sustained the contract and recovered a judgment for upward of $100,000,
which defendant was able to defeat finally
only after a litigation of several years and a
decision by this court. Von Keller v. SchultIng, 50 N. Y. 108.
In October, 1868, the defendant could have informed the plaintlfC
what his interest In the proceeds of the goods
was, subject to the chances of a litigation,
but what it was actually worth no one could
then have told.
Without therefore questioning the facts
found by the court at special term, we are of
opinion that there was error In the legal conclusion that plaintiff was entitled to any relief on account of fraud.
It is further claimed that the plaintiff
ought to be entitled to relief on account of
mistake. He testified that he would not have
executed the release if he had known the defendant's financial condition. But as already
shown, the defendant was in no way responsible for his ignorance, and was under no legal
or equitable obligation to disclose the facts
as to his pecuniary circimistances. The plaintiff could have learned the facts by inquiry
of the defendant or his vendees. There was
no mistake as to any fact intrinsic to the
Plaintiff knew that the defendant
release.
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had not been legally discharged from his liaWlity, and that for the $5,000 he was to give
him an absolute release;
and he gave him
just such a release as he intended to. There
was no mistake of any intrinsic fact essential
to the contract or involved therein.
The defendant's financial condition was an extrinsic
fact, which might have Influenced the plaintiffs action if he had known
But ignorance of or mistake as to such a fact is not
ground for aflSrmative equitable relief.
The
following illustrations of mistakes as to in-

it

trinsic
which
in the
which

facts essential to contracts, against
courts of equity will relieve, are found
books.
A. buys an estate of B. to
the latter is supposed to have an unquestionable title. It turns out, upon due investigation of the facts, that B. has no title;
in such a case equity wiU relieve the purchaser and rescind the contract
Bingham v.
Bingham, 1 Ves. Sr. 126.
If a horse should
be purchased,
which is by both parties believed to be alive, but is, at the time, in fact
dead, the purchaser would, upon the same
ground, be released by rescinding the contract.
Allen T. Hammond, 11 Pet. 71. If a
person should execute a release to another
party upon the supposition, founded on a mistake, that a certain debt or annuity had been
discharged, although both parties were innocent, the release would be set aside.
Hore
V. Becher, 12 Sim. 465. If one should. execute
a release so broad in its terms as to release
his rights in property, of which he was wholly ignorant, and which was not In contemplation of the parties at the time the bargain
for the release was made, a court of equity
might either cancel the release or restrain its
application as intended.
Cholmondeley y.
Clinton, 2 Mer. 352; Dungers v. Angove, 2
Ves. Jr. 304.
On the other hand, if the vendee is In possession of facts which will materially enhance the price of the commodity
and of which he knows the vendor to be ignorant, he Is not bound to communicate those
facts to the vendor, and the contract will be
held valid. Laidlaw v. Organ, 2 Wheat 178.
In such a case the facts unknown to the
vendor are extrinsic to the contract and are
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not of Its substance; and hence there is no
ground for the interference of a court of
equity.
It is clear from these and other Illustrations which might be given, that a court of
equity will not give relief in all cases of
mistake. There are many extrinsic facts surrounding every business transaction which
have an important bearing and influence upon its results.
Some of them are generally
unknown to one or both of the parties, and
if known, might have prevented the transaction. In such cases, if a court of equity could
Intervene and grant relief, because a party
was mistaken as to such a fact which would
have prevented him from entering into the
transaction if he had known the truth, there
would be such uncertainty and instability
in contracts as to lead to much embarrassment. As to all such facts, a party must rely
upon his own circumspection, examination
and inquiry; and if not imposed upon or defrauded, he must be held to his contracts. In
such cases, equity will not stretch out its arm
to protect those who sufCer for the want of
vigilance.
Judge Story lays it down as a general rule
"that mistake or ignorance of facts in parties
is a proper subject of relief only when it
constitutes a material ingredient in the contract of the parties, and disappoints their intention by a mutual error; or where it Is
inconsistent with good faith, and proceeds
from a violation of the obligations which are
imposed by law upon the conscience of either
party. But where each party is equally Innocent, and there is no concealment
of facts
which the other party has a right to know,
and no surprise or imposition exists, the mistake or ignorance, whether mutual or unilateral, is treated as laying no foundation for
equitable Interference." Story, Bq. Jur. § 151.
We are therefore of opinion that ujwn the
facts disclosed in the record before us, tlie
plaintifC was not entitled to any relief, and
the judgment must be reversed and a new trial granted, costs to abide event. All concur
except MIDL.EB, J., not voting.
Judgment reversed.
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WEIiCH

et al.

Wis. 431.)
March 2, 1881.
Supreme Court of Wisconsin.
Appeal from circuit court, Dane county.
The case established by the pleadings and
evidence is correctly stated in the brief of
"This
counsel for the plaintiff, as follows:
action was brought to foreclose four certain
mortgages made by Martin Osborne and wife
upon 80 acres of land In Dane county, three
of which mortgages had been satisfied of
of the acrecord before the commencement
tion. The facts are that on November 11,
1871, Martin Osborne was seized in fee of
the W. V2 of N. W. % of section 25, town 8,
range 9, Dane county. November 11, 1871,
Osborne and wife gave a mortgage thereon
to John W, Allen for $800 and interest. This
is still in force as a first mortgage on the
property, and is not one of the four mortgages for the foreclosure of which the acIt confers a right of
tion was brought
property prior to the rights of all parties
hereto, and further reference to It in the
November 23, 1871, Oscase is unnecessary.
borne and wife gave a mortgage thereon to
Patrick Duffy for $200 and interest. This
mortgage bears date prior to the Allen mortgage, but was executed later, and in terms
October 1, 1875, Osmade subject thereto.
borne and wife gave another mortgage thereon to Patrick DufiCy for $250 and Interest
December 2, 1876, Osborne and wife gave a
mortgage thereon to Elizabeth Duffy for $135
February 21, 1878, Osborne
and Interest.
and wife gave a mortgage thereon to Michael
C. Conner, the plaintiff, for $229 and interest,
which mortgage has never been satisfied of
March 1, 1878, the defendant Christrecord.
Ian K. Stein caused judgment to be entered
against Martin Osborne in the circuit court
for Dane county upon a judgment note, with
warrant of attorney, by his attorneys, Welch
& Botkin, a law firm of which the defendant
William Welch was a member.
March 2,
1878, the defendant Stein assigned said judgment to said William Welch. March 4, 1878,
the said mortgages, numbers two, three, and
four, for $200, $250, and $135, were assigned
to the defendant Stein.
March 5, 1878, the
■defendant Stein, by his attorneys, the said
Welch & Botkin, brought suit to foreclose
the said mortgages, numbers two and three,
for $200 and $250, making parties defendant
thereto Osborne and wife, the mortgagors,
and Conner, the plaintiff herein, holding the
subsequent mortgage,
number five, above
but not making a party defendmentioned,
ant the said Welch, holding by assignment
the said judgment number six, March 8,
1878,
Osborne and vrtfe, by deed of quitclaim, conveyed said premises to the plaintiff, Conner, who, at the time, had an actual
knowledge of the Stein judgment and its assignment to Welch. April 9, 1878, at the
office of Welch & Botkin, in the presence of
Botkin, the plaintiff, Conner, paid to the de(8

N. W.

200,

51

fendant Stein the amount, principal and Interest, of the mortgages in suit, (Nos. 2 and
3,) together with about $115, costs of suit
At the time of payment he was still without
knowledge of the Stein judgment
Neither
Stein nor Botkin spoke of it Botkin, when
asked if he had told Conner of the existence
of the Stein judgment, testified: 1 do not
think
did. He (Conner) paid the money,
and then said that he wanted the mortgages
satisfied, and asked Mr. Stein to come right
up with him and satisfy the mortgages, at
the register of deeds' office, and get done
with it; and he and Mr. Stein went out of
the office for that purpose.
It was at Conner's request Not a word was said by me
or Stein in regard to satisfying. There was
not a syllable or whisper in regard to it'
The two mortgages were then satisfied by
April 29, 1878, the plaintiff, Conner,
Stein.
paid Stein the amount, principal and interest, of the mortgage for $135, number four,
which, with the accompanying note, was
delivered to him. Thereupon, at plaintiff's
instance and request, Stein went to the regby plaintiff, and
ister's office, accompanied
satisfied the mortgage; Stein knowing, and
the plaintiff not knowing, of the judgment
the plaintiff first
1878,
About December,
learned of the existence of the judgment
from the officer having an execution thereon
against this property." The complaint prays
that the discharges of the three Duffy mortgages be cancelled, and for the usual judgment of foreclosure and sale in respect to
those mortgages, and the mortgage for $229
to the plaintiff, dated February 21, 1878.
It is claimed In the complaint that 40 acres
of the mortgaged land was the homestead of
Osborne,
and an Injunction was prayed
against the sale of such 40 acres, on execuAs to
tion Issued upon Stein's judgment
the agreement between the plaintiff and Osborne, pursuant to which the latter conveyed
to the plaintiff the land mortgaged, the plaintiff testified as follows: "I bought the place
of Osborne.
was to pay the mortgages.
I did not give him any money besides the
* • • 1 gave him an account
mortgages.
I held against him, more or less. * » •
He had no money, and I paid for the making
out of these papers.
Forget how much that
was. That is all I paid for his deed to me,
except that
released him from his liability
on the note of $229. Think it was agreed
that
should let Osborne have his note and
mortgage.
Have no further claim on him or
his land for that" The witness testified later that he understood he took the property
in satisfaction of his claims, but that it was
no part of the consideration of the deed;
and, further, to the question, "Didn't you regard the giving to you by Osborne of the
quitclaim deed as, between you and Osborne,
a settlement of your note and mortgage
against him for $229?" the plaintiff answered: "I presume so, but that was omitted in
putting the amount in the deed."
This Is

I

I

I

I
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the substance of all the evidence on the subject.
The court found— "First, that all the facts
stated in the complaint are true, except that
no part of the mortgaged premises was the
homestead of Osborne when Stein recovered
his judgment, and that Stein is not the ownsecond, that the deer of such judgment;
fendant Welch purchased said judgment
from the defendant Stein, and took the assignment thereof absolutely, for full value,
and without notice, fraud, or collusion, and
that he paid therefor by crediting the said
Stein on the account of the firm of Welch &
Botkln, of which the defendant Welch was
then and still is a member, with the face
amount thereof, towards the payment for legal services theretofore rendered by the said
Welch & Botkin for the said Stein, and that,
the said Welch and the said
as between
Botkin, it was agreed that the amount of
said judgment should be received by the
said Welch on his individual account; third,
that Mr. Botkin, the law partner of the said
defendant Welch, transacted the business in
the foreclosure suits set out in said complaint, and that said Welch had no knowledge of the details of said foreclosure, and
of the satisfaction of the mortgages as set
out in said complaint; fourth, that the cancellation of the mortgages as set out in said
complaint was founded upon a mistake upon
the part of the plaintiff.
That mistake was
the supposition that the several mortgages
of record, including his own, to the amount
In all of the full value of the premises, were
the only liens prior to his deed from said Osborne."

As conclusions of law, the court found
that the mortgage for $229, executed by Osborne to the plaintiff, is a valid subsisting
lien on the land; that the discharge of the
three Duffy mortgages should be cancelled,
and those mortgages adjudged to be valid
and subsisting liens; and that the plaintiff
is entitled to a judgment of foreclosure in
respect to all four mortgages, and to a sale
of the land mortgagedj but not to a personEil
judgment against either defendant. The defendants have appealed from the judgment
entered pursuant to such findings.
S. W. Botkin, for appellants.
vens & Morris, for respondent.

Sloan, Ste-

J. As we understand the testiof the plaintiff he accepted the quitclaim deed of the mortgaged premises from
Osborne pursuant to an express agreement
between them that the note and mortgage of
February 21, 1878, for ?229, was thereby satisfied and discharged.
His testimony seems
to admit of no other construction.
By this
agreement the $229 mortgage was discharged, and the satisfactions of the Duffy mortgages by Stein, in the proper records of the
county, at the request of the plaintiff, discharged those mortgages. Hence, by the acts
and procurement of the plaintiff, the four
LYON,

mony
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mortgages in controversy were cancelled and
cease to be liens upon the land covered
by them. Were these subsisting mortgages,
we might not find it very difficult to hold,
under the authorities dted, that the interest
represented by the $229 mortgage was not
merged in the legal title conveyed
to the
plaintiff by Osborne, and that the plaintiff
should be subrogated to the rights of the
mortgagees
in the Duffy mortgages, so that
all of these mortgages could be made available to protect the plaintiff against the lien
of the Stein judgment, which is junior thereto.
But before the questions of merger and
subrogation can be raised at all, the mortgages now cancelled and discharged must
be restored and vitalized.
This can only be
done by cancelling and holding for naught
the satisfactions of the Duffy mortgages,
which the plaintiff caused to be entered of
record, and his express agreement with Osborne to accept the conveyance of the legal
title in full satisfaction and discharge of the
$229 mortgage.

The precise question Is, therefore, wheth..
er, under the circumstances of the case, the
plaintiff is entitled to be relieved of those
satisfactions and of such agreement.
Has
he shown himself entitled to have them set
aside, cancelled, and held for naught?
The
circuit com-t found (no doubt correctly) that
there was no fraud or collusion on the part
of thie defendant Welch, the owner of the
Stein judgment, and granted the relief prayed on the sole ground that plaintiff acted In

ignorance of the existence of that judgment,
In the matter of thie satisfaction and discharge of the mortgages. Undoubtedly the
plaintiff knew nothing of the judgment, and,
presumably, (although he has not so testified,) had he known of its existence he would
not have had the mortgages discharged, or
made the contract he did with Osborne for
the conveyance.
But that alone Is not suflBclent to entitle him to have the discharged
mortgages reinstated as valid liens upon the
land. He must also have exercised reasonable diligence to ascertain whether subsequent liens had been put upon the property.
A court of equity never relieves a man from
the consequences of his own culpable negligence.
Discussing the rules upon which
courts of equity proceed In relieving, or refusing to relieve, against contracts made or
acts done through mistake, or in ignorance
of material facts. Judge Story says that
"where an unconscionable advantage
has
been gained by mere mistake or misapprehension, and there was no gross negligence
on the part of the plaintiff in falling into the
error, or in not sooner claiming redress, and
no intervening rights have accrued, and the
parties may still be placed in statu quo, equity will interfere, in its discretion, in order to
prevent intolerable Injustice."
1 Story, Eq.
Jur. § 1381. In section 146 the learned author says: "It is not, however, sufficient in
all cases to give the party relief, that the

"
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fact Is material; but it must be sucb as he
could not by reasonable diligence get knowlFor
edge of when he was put upon inquiry.
if, by such reasonable diligence, he could obtain knowledge of the fact, equity will not
relieve him, since that would be to encourage
culpable negligence." In a note to the sec"If a court
tion last cited is the following:
of equity is asked to give relief in a case
not fully remediable at law, or not remediable at all at law, then it gi-ants it upon its
own terms and according to its own doctrines. It gives relief only to the vigilant
and not to the negligent; to those who have
not been put upon their diligence to make
inquiry, and not to those who, being put upon inquiry, have chosen to omit all inquiry,
which would have enabled them at once to
correct the mistake, or to obviate all ill effects therefrom. In short, it refuses all its
aid to those who, by their own negligence,
and by that alone, have incurred the loss, or
may suffer the inconvenience."
In Mamlock v. Fairbanks, 46 Wis. 415, 1
N. W. 167, this court made an application of
the rule above stated.
That was an action
to rescind a contract of sale of a certain ilote
and mortgage by the defendant to the plaintlfC, and to recover the money paid therefor.
The ground upon which relief was claimed,
was that the defendant misrepresented
the
identity of the debtors, which misrepresentation affected the value of the securities.
It
was held that if, by the exercise of reasonable diligence, the plaintiff had the present
means of ascertaining the Identity of the
debtors, and was not prevented from doing
so by any artifice of the vendor, there could
be no recovery.
The opinion contains some
of the authorities for the rule, not specially
cited herein, and the case is a very strong
one against the plaintiff.
Levy V. Martin, 48 Wis. 198, 4 N. W. 35,
is not In point.
There the mortgage sought
to be reviV(Bd was discharged without the
consent of the plaintiff, and against an express agreement between him and the personal representatives of the deceased mortgagor that It should be assigned to him.
Under these circmnstances we found no difficulty in cancelling the satisfaction, and
subrogating the plaintiff to the rights of the
original mortgagor. There was no question
of diligence in the case.
We have examined the cases cited by the
learned counsel for the plaintiff on the subject of the rescission of contracts or instruments for Ignorance or mistake of material
facts, but in none of th'ein, so far as we
have perceived. Is the question of diligence
raised or passed upon.
We are now to consider the question
whether the present plaintiff used proper
diligence to ascertain the condition of the title when he made his agreement
with Osborne, and when he paid and procured the
discharge of the Duffy mortgages.
The plaintiff is a man of some wealth,

and Is apparently familiar with the usual
modes of transacting ordinary business.
He
evidently knew that a judgmient against Osborne would be a lien upon the mortgaged
premises,
and also the effect upon the title
of a discharge of the mortgages.
He knew
also that Osborne was utterly insolvent and
thriftless. The number and amount of mortgages which the latter had put upon his
land during the preceding seven years, absorbing its whole value, was sufficient notice to him of Osborne's pecuniary condition.
The known insolvency of Osborne would naturally make an ordinarily prudent man more
cautious when dealing with the title to his
land. Then, again, the mortgage of Allen
nearly or quite one-half of the
represented
value of the land, and was paramount to all
the others.
Stein Is a merchant in Madison,
and plaintiff knew him well. It does not appear that he is a dealer in real estate to any
considerable extent.
The very fact that he
had purchased the Duffy mortgages, which
were junior to the Allen mortgage, would
seem to suggest to a reasonable mind that
he must have had some special reason for
doing so, and that such reason might well
be that he became Interested in some way
In the land. But these ch:cumstances, suggestive as they were, failed to open the lips
of the plaintiff. He made no inquiry concerning the title either of Stein or Botkin or
Had he done so, and been told
Osborne.
that no encumbrance had been placed upon
the land subsequent to his mortgage for
$229, he might stand in a very different. position In this action.
But this is not all. A month after he took
the conveyance from Osborne, he went witli
Stein to the office of the register of deeds to
have the latter discharge the tfwo oldest Duffy mortgages, and some weeks later went
again to the same office to have the other
Duffy mortgages discharged. Of course, he
was in close proximity to the office of the
clerk of the circuit court, and could easily
have gone there and ascertained whether
any judgments had been entered against Osborne.
It seems to us that common prudence required him to do so, or else to Interrogate Stein or Osborne or Botkin as to the
condition of the title.
Yet he made the
agreement,
and took the conveyance from
Osborne, and procured Stein to discharge the
Duffy mortgages, without doing either. He
suffered the matter to rest In statu quo until an execution was issued on the judgment
and, so far as it appears, first asserted the
rights claimed in this action on the day the
land was sold by the sheriff under the execution, which was about 10 months after
the last Duffy mortgage was discharged*
Our minds are impelled to the conclusion
that, under these circumstances, the plaintiff
vras guilty of most culpable negligence
In
failing to inform himself of the existence of
the Stein judgment, and hence that he has no
standing in a court of equity to obtain the
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relief he seeks. If there Is any case in the
boolis which grants such relief, where the
act sought to be relieved against was the
result of negligence so gross and inexcusable,
we hare failed to find it Certainly, no such
The application of
case is cited by counsel.
this rule may work hardship In some cases;
perhaps it does in this case.
But the rule
requires nothing unreasonable and is a most
salutary one. It is infinitely better that men
should be held to the consequences
of their
own culpable carelessness, than that courts
of equity should und'ertake to relieve there-
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from. The rule requires reasonable caution
and prudence in the transaction of business,
and is deeply imbedded in our jurisprudence.
It is within the principle and, reason of caveat emptor.
Mamlock v. Fairbanks, supra.
The abrogation of the rule would tend to
encourage negligence, and to introduce uncertainty and confusion in all business transactions.
The judgment of the circuit court must be
reversed, and the cause remanded,
with directions to that court to dismiss the comDlalut
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BROS. & CO., Limited, v. BLODGETT & CLAPP CO.
(29

Atl.

133,

64 Conn. 28.)

Sapreme Court of Errors of Connecticut.

Feb.

8, 1894.

Appeal from court of common pleas, Hartford counly; Taintor, Judge.
Action by Park Bros. & Co., Limited,
against the Blodgett & Clapp Company for
Judgment
damages for breach of contract
for defendant Plaintiff appeals. Aflarmed.
'

Albert H. Walker, for appellant

S. White,

for

Edward

appellee.

TORRANCE, J. This Is an action brought
to recover damages for the breach of a written contract, dated December 14, 1888. The
contract is set out in full in the amended
complaint. It Is in the form of a written
addressed by the plaintiff to the
proposal,
defendant, and Is accepted by the defendant in writing upon the face of the contract Such parts of the contract as appear
to be material are here given: "We propose
to supply you with fifteen net tons of tool
steel, of good and suitable quality, to be
furnished prior to January 1, 1890, at" prices
set forth in the contract for the qualities of
"Deliveries to be made
steel named therein.
i. o. b. Pittsburgh, and New York freight alTo be specified for as
lowed to Hartford.
your wants may require." The contract
was made at Hartford, by the plaintiff
through its agent A. H. Church, and by the
defendant through Its agent J. B. Clapp.
After filing a demurrer and an answer,
which may now be laid out of the case, the
defendant filed an "answer, with demand
for reformation of contract," in the first
paragraph of which it admitted the execution of said written contract. The second,
third, and fourth paragraphs of the answer
are as follows:
"The defendant avers that
it was
, 1888,
bn or about December
agreed by and between the plaintiff and defendant, the plaintiff acting by its said
agent, A. H. Church, that the plaintiff should
supply the defendant prior to January 1,
1890, with such an amount of tool steel, not
exceeding
fifteen tons, as the defendant's
wants during that time might require, and
of the kinds and upon the terms stated in
said contract, and that the defendant would
purchase the same of the plaintiff on said
by the mistake of the
terms.
(3) That
plaintiff and defendant or the fraud of the
plaintiff, said written contract did not embody the actual agreement
made as aforesaid by the parties. (4) That the defendant
accepted the proposal made to It by the
plaintiff, and contained In said written contract relying upon the representations of
the plaintiff's said agent, then made to it,
that by accepting the same the defendant
would only be bound for the purchase of
such an amount of tool steel of the kinds
named therein as Its wants prior to Janu-

ary 1,
fendant

mlgbt require, and flie dethen believed that suoh proposal
embodied the terms of the actual agreement
made as aforesaid by and between the plaintiff and defendant"
The fifth and last
paragraph of the answer Is not now material. The answer claimed, by way of equi- .
table relief, a reformation of the written
In reply the plaintiff denied the
contract
three paragraphs above quoted; denied specifically that the written contract did not
embody the actual agreement made by the
parties; and denied the existence of any
joint mistake . or fraud. Thereupon the court
below, sitting as a coiu't of equity.i heard
the parties upon the Issues thus formed,
foimd them in favor of the defendant and
adjudged that the written contract be reformed to correspond with the contract as
set out In paragraph 2 of the answer.
At a
term of the court final Judgsubsequent
ment in the suit was rendered In favor of
The present appeal is based
the defendant
upon what occurred during the trial with
reference to the reformation of the contract Upon that hearing the agent of the
defendant was a witness, on behalf of the
defendant and was t.^ked to state "what
conversation occurred between him and A.
H. Church in making the contract of December 14, 1888, at and before the execution
thereof, and relevant thereto." The plaintiff "objected to the reception of any parol
testimony, on the ground that the same was
inadmissible to vary or contradict the terms
of a written instrument or to show any other or different contract than that specified
In the instrument, or to show anything relevant to the defendant's prayer for its reformation." The court overruled the objection,
and admitted the testimony, and upon such
testimony found and adjudged as hereinbefore stated.
The case thus presents a single question,
- -whether the evidence objected to was admissible under the circumstances; and this
depends upon the further question,
which
wUl be first considered, whether the mistake was one which, under the circumstanoes disclosed by the record, a court of equity
will correct The finding of the court below is as follows: "The actual agreement
between the defendant and the plaintiff was
that the plaintiff should supply the defendant, prior to January 1, 1890, with such an
amount of tool steel, not exceeding fifteen
tons, as the defendant's wants during that
time might require, and of the kinds and
upon the terms stated in said contract and
that the defendant would purchase the same
of the plaintiff on said terms.
But by the
mutual mistake of said Chunch and said
Clapp, acting for the plaintiff and defendant
respectively, concerning the legal construction of the written contract of December 14,
1888,
that contract failed to express the
actual agreement of the parties; and that
said Church and said Clapp both Intended to
1890,
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hare the said written contract express the
actual agreement made by them, and at the
time of its execution believed that It did."
No fraud is properly charged, and certainly
none is found, and whatevOT claim to relief
the defendant may have must rest wholly on
the ground of mistake.
The plaintiff claims
that the mistalie in question is one of law,
and is of such a nature that It cannot be
corrected in a court of equity. That a court
of equity, under certain circumstances, may
reform a written Instrument founded on a
mistalie of fact is not disputed; but the
plaintiff strenuously insists that it cannot,
or will not, reform an instrument founded
upon a mistake Uke the one here in question,
which is alleged to be a mistake of law. The
distinction between mistakes of law and mistakes of fact is certainly recognized in the
and decisions, and to a certain
text-books
extent is a valid distinction;
but it is not
practically so important as it is often represented to be. Upon this point Mr. Markby, In his "Elements of Law" (sec>tions 268
and 269), well says: "There is also a peculiar class of cases in which courts of equity
to undo what has been
have endeavored
' done imder the influence of error and to reThe
store parties to their former position.
courts deal with such cases in a vgry free
doubt whether it is possible
manner, and
to bring their action under any fixed rules.
can judge by
But here again, as far as
what find in the text-books and in the cases
referred to, the distinction between errors
of law and errors of fact, though very emphaticaUy announced, has had very little
practical effeot upon the decisions of the
courts.
The distinction is not ignored, and
it may have had some influence, but it is
always mixed up with other considerations,
which not unfrequentiy outweigh it The
distinction between errors of law and errors
of fact is therefore probably of much less
importance than is commonly supposed.
There is some satisfaction In this, because
the grounds upon which the distinction is
made have never been clearly stated."
The
distinction in question can therefore afford
little or no aid in determining the question
under consideration. Under certain circumstances a court of equily "will, and imder
others it will not, reform a writing founded
on a mistake of fact;- under certain circumstances it win, and under others it will not,
reform an instrument founded upon a mistake of law. It is no longer true, if it ever
was, that a mistake of law is no ground for
relief in any case, as will be seen by the
Whether, then, the
cases hereinafter cited.
mistake now in question be regarded as one
of law or one of fact is not of muoh consequence;
the more important question is
whether it is such a mistake as a court of
equity wiU correct; and this perhaps can
only, or at least can best, be determined by
seeing whether it falls within any of the
well-recognized
classes of cases in which
«uch relief is furnished.
At the same time

I
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fundamental equitable principle which
was specially applied in the case of Northrop V. Graves, 19 Conn. 54.8, may also, perhaps, afford some aid in coming to a right
conclusion. Stated briefly and generally,
and without any attempt at strict accuracy,
that principle is that in legal transactions
no one shall be allowed to enrich himself
unjustly at the expense of another through
or by reason of an innocent mistake of law
or fact, entertained without negligence by
the loser, or by both.
If we apply this principle to the present case, we may see that, by
means of a mutual mistake in reducing the
oral agreement to writing, the plaintiff, without either party Intending it, gained a decided advantage over lie defendant, to
which it is in no way justiy entitied, or at
least ought not to be entitied, in a court of
equity.
The written agreement certainly fails to
express the real agreement of the parties in
a material point; it fails to do so by reason of a mutual mistake, made, as we must
assume, innocenfly, and without any such
negligence on the part of the defendant as
would debar him from the aid of a coin:t of
equity. The rights of no third parties have
intervened. The instrument, if corrected,
will place both parties just where they Intended to place themselves in their relations
to each other; and, if not corrected, it gives
the plaintiff an inequitable advantage over
the defendant. It is said that if, by mistake,
words are insKfted in a written contract
which the parties did not intend to insert, or
omitted which they did not intend to omit,
this is a mistake of fact which a court of
equity will correct in a proper case. Sibert
If, then, the oral
V. McAvoy, 15 lU. 106.
agreement In the case at bar had been for
the sale and piu:chase of 5 tons of steel, and,
in reducing the contract to writing, the parties had, by an unnoticed mistake, inserted
"15 tons" instead of "5 tons," this would
have been a mistake of fact entitling the defendant to the aid of a court of equity. In
the case at bar the parties actually agreed
upon what may, for brevity, be called a conditional purchase and sale, and upon that
only. In reducing the contract to writing,
they, by an innocent mistake, omitted words
which would have expressed the true agreement, and used words which express
an
agreement differing materially from the only
one they made.
There is perhaps a distinction between the supposed case and the actual case, but it is quite shadowy. They differ not at all in their unjust consequences.
In both, by an innocent mistake mutually
entertained, the vendor obtains an uncoa
scionable advantage over the vendee, a r*suit which was not intended by either.
There exists no good, substantial reason, as
it seems to us, why relief should be given
in the one case and refused in the other,
other things being equal.
It Is hardly necessary to say that, in cases like the one at
bar, courts of equity ought to move with
the
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great caution.
Before an instrument is rethe proof
formed, under such circumstances,
of the mistake, and that it really gives an unjust advantage to one party over the other,
ought to be of the most convincing character.
"Of course the presumption in favor of the
written over the spoken agreement is almost
resistless; and the court has wearied Itself
In declaring that such prayers (for relief of
this kind) must be supported by overwhelming evidence, or be denied." Palmer v. Insurance Co., 54 Conn. 501, 9 Atl. 248. We
are not concerned here, however, with the
amount or sufficiency of the proofs upon
which the court below acted, nor with the
sufficiency of the pleadings; we must, upon
this record, assume that the pleadings are
sufficient, and that the proofs came fuDy up
to the highest standard requirements In such
oases. Upon principle, then, we think a court
of equity may correct a mistake of law in a
case like the one at bar, and we also think
the very great weight of modem authority
is in favor of that conclusion. The case
clearly falls within that class of cases where
there is an antecedent agreement, and, in reducing it to writing, the Instrument executed,
by reason of the common mistake of the parties as to the legal effect of the words used,
fails, as to one or more material points, to
It Is perexpress their actual agreement.
haps not essential In all cases that there
should be an antecedent agreement, as appears to be held in Benson t. Markoe, 37
Minn. 30, 33 N. W. 38; but we have no oocasion to consider that question in the case
at bar. The authorities in favor of the conelusion that a court of equity in suchi cases
will correct a mistake, even If it be one of
law, are very numerous, and the citation of
a few of the more important must suffice.
In Hunt V. Rousmanier's Adm'rs, 1 Pet 1,
decided in 1828, it Is said: "Where an Instrument is drawn and executed which professes, or Is intended, to carry into execution an agreement, whether in writing or by
parol, previously entered into, but which by
mistalie of the draftsman, either as to fact or
law, does not fulfill, or which violates, the
manifest intention of the parties to- the
agreement,
equity wlU correct the mistake
so as to produce a conformity of the instrument to the agreement"
It was said in
the argument before us that this was a mere
obiter dictum, but that is hardly correct
It
Is true the case was held not to fall within
the principle, but the principle was said to
be "incontrovertible" (page 13), and was applied to the extent at least of determining
that the case then before the court did not
come within It
In Snell v. Insurance Co.,
98 U. S. 85, the court applied the principle so
clearly stated in the case last cited, and reformed a policy of insurance, though the
mistake was clearly one as to the legal effect of the language of the policy. In numerous
other decisions of that court the
same principle has been cautiously but repeatedly applied, but it is not necessary to

cite them.
On the general question, whether a court of equity will relieve against a
mistake as to the legal effect of the language
of a writing, the case of Griswold v. Hazard,
141 U. S. 260, 11 Sup. Ct 972, 999, is a strong
case, though perhaps hardly an authority
upon the precise question in this case. Canedy V. Marcy, 13 Gray, 373, was a case
where the oral contract was for the sale of
two-thirds of certain premises, but the deed,
hf mistake of the scrivener, conveyed the entire premises.
The words used were ones
intended to be used in one sense, the error
being that all concerned
supposed
those
words would carry out the oral agreement
This was clearly a mistake "concerning the
legal construction, of the written contract,"
but the coiurt, by Chief Justice Shaw, said:
"We are of the opinion that courts of equity in such cases are not limited to affording
relief only In cases of mistake of fact, and
that a mistake in the legal effect of a description in a deed, or in the use of technical
language, may be relieved against upon propIn Goode v. Riley, 153 Mass. 585,
er proof."
28 N. B. 228, decided in 1891, the court says:
"The only question argued Is raised by the
defendant's exception to the refusal of a ruling that, if both parties intended that the
description should be written as it was written, the plaintiff was not entitled to a reformation. It would be a sufficient answer
that the contrary Is settled in this commonwealth,"— citing a number of cases. In Kennard t. George, 44 N. H. 440, the parties, by
mistake as to Its legal effect, supposed a
mortgage deed to be valid when It was not
The court relieved against the mistake, and
said: "It seems to us to be a clear case of
mutual mistake, where the instrument givea
and received was not in fact what all the
parties to it supposed It was and intended
it should be; and in such a case equity will
interfere and reform the deed, and make it
what the parties at the time of its execution intended to make it; and in this respect It makes no difference whether the
defect In the instrument be in a statutory or
common-law requisite, or whether the parties failed to make the instrument in the
form they Intended, or misapprehended
its
legal effect"
In iEastman v. Association, 65
N. H. 176, 18 Atl. 745, decided in 1889, the
mistake was as ta the legal effect of an insurance certificate, but the court granted relief by way of reformation. The comrt sayst
"Both parties intended to make the benefit
payable to Gigar's administrator. That it waa
not made payable to him was due to theit
mutual misapprehension of the legal effect of
the language used in the certificate. • • •
Equity requires an amendment of the writing
that wHl malice the contract what the parties
supposed it was, and Intended It should be,
although th^ mistake is one of law, ajid not
of fact"
In TrusdeU y. Lehman, 47 N.
J. Eq. 218, 20 Ati. 391, the marginal note is
as follows:
"Where it clearly appears that
a deed drawn professedly to carry out the
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agreement of the parties, previously entered
into, Is executed under the misapprehension
that it really embodies the agreement, ■whereas, by mistake of the draughtsman either as
to fact or law, It fails to fulfill that purpose,

equity will correct the mistake by reforming
the instrument in accordance with the contract" In a general way, the same rule is
recognized and applied with more or less
strictness In the following cases: Clayton t.
Freet, 10 Ohio St. 544; Bush v. Hicks, 60 N.
T. 298; Andrews v. Andrews, 81 Me. 337, 17
AtL 166; May y. Adams, 58 Vt 74, 3 Aa
187;, Grifath v. Townley, 69 Mo. 13; Benson
V. Markoe, 37 Minn. 30, 33 N. W. 38; Gump's
Appeal, 65 Pa. St 476; Cooper t. Phibbs,
L. R. 2 H. L. 170. See, also, 2 Pom. Eq.
And,
Jut. § 845, and Bisp. Eq. §§ 184r-191.
whatever the law may be elsewhere, this is
certainly the law of our own state.
Chamberlain V. Thompson, 10 Conn. 243; Stedwell
V. Anderson, 21 Conn. 144; Woodbury Savings Bank v. Charter Oak Ins. Co., 31 Conn.
v. Insurance Co., 64 Conn.
518; Palmer
488, 9 Atl 248; and Haussman
t. BurnIndeed,
ham, 59 Conn. 117, 22 AtL 1065.
since the time of Northrop t. Graves, supra,
it is difficult to see how our law could have
We conclude then that by
been otherwise.
our own law, and by the decided weight of
authority elsewhere, the defendant was enIf tliis is so, then
titled to the relief sought
clearly he was entitled to the parol evidence
which the plaintiff objected to; for in no
other way, ordinarily, can the mistake be
"In such cases parol evidence is
shown.
admissible to show that the party is entitled
to the relief sought"
Wheaton v. Wheaton,
9 Conn. 96.
"It is settled, at least In equity,
that this particular kind of evidence, that Is
to say, of mutual mistake as to the meaning
of words used, is admissible for the negative
purpose we have mentioned.
And this principle is entirely consistent with the mle that
you cannot set np prior or contemporaneous
oral dealings to modify or override what you
knew was the effect of your writing." Goode
T. RUey, 153 Mass. 585, 28 Atl. 228; Eeyn.
Theory Ev. § 69; 1 GreenL Ev. (15th Ed.) i
269a; Steph. Dig. Ev. ! 90.
The view we have taken of this case renders it unnecessary
to notice at any length
the cases cited by connsd for the plaintiff

In his able argument before us. Upon tila
brief, he cites five from lUinois, two froip
Indiana, and one from Arkansas.
After an
examination of them, we can only say that
most of them seem to support the claims of
the plaintiff.
If so, we think they are opposed to the very decided weight of authority, and do not state the law as it is held in
this state.
Before closing, however, we ought to notice the case of Wheaton v. Wheaton, Supra,
upon which the plaintiff's counsel seems to
place great reliance. The case is a somewhat peculiar one. Even in that case, however, the court seems to recognize the principle governing the class of cases within which
we decide the case at bar falls, for it says:
"It is not alleged that the writings were not
so drawn as to effectuate the intention of the
parties, through the mistake of the scrivOn the contrary it is alleged that the
ener.
scrivener was not even Informed what the
agreement between the parties was." From
the statement of the case In the record and
In the opinion. It clearly appears that the
mistake was not mutual; indeed. It does not
even appear that at the time when the note
was executed the other party even knew
that there was any mistake at all on he part
of anybody. Upon the facts stated, the
plaintiff in this case did not bring it within
the class of cases we have heesn. considering.
The case was correctly decided, not on the
ground that the mistake was one of law,
but on the ground that the mistake of law
was one which, under the circumstances alleged, a court of equity would not correct
The court, however, in the opinion, seems to
base its decision upon the distinction between mistakes of law and mistakes of fact;
holding in general and unqualified terms, as
was once quite customary, that the latter
could be corrected and the form^ eould not
The court probably did not mean to lay the
law down In this broad and unqualified way;
but if it did, it is sufficient to say that it Is
not a correct statement of our law, at least
since the decision of Northrop v. Graves,
supra. On the whole, this case of Wheaton
v. Wheaton can hardly be regarded as supporting the plaintiff's contention. There Is
no error apparent upon the record. In this
opinion the other judges concurred.

