244

LAW

OF

[CH. XI.

TAXATION.

CHAPTER XI.
THE VOTING OF THE TAX.
Necessity

for legislative authoritj'.

There must be distinct

legislative authority for every tax that is levied. This is a principle that admits of no exception whatever,' unless one is made by
the constitution of the state, operating to that extent as a restriction upon what would otherwise be the soverign legislative power
And in the several states the principle applies
over this subject.
to every tax, whether state or municipal.

But while the legislature must originate the power to tax, and
the rules under which taxes are to be levied, the determi-

prescribe

nation of the amount, even of

tax, may be referred to some
state auditing board is provided for by
a state

other authority.
"When a
the constitution of the state, the allowances

of the board

will

per-

haps be made conclusive, and be required to go into the general

tax levy for the year.^ And in any case there seems to be no
objection in principle to legislation under which the salaries of
state officers, the general expenses of state government, and other
demands against the state, which are audited in accordance with
general legislation, shall be provided for by a levy made under
general rules, without the necessity

of

a

special

act prescribing

No legislative power is dele-

the amount of the particular tax.
gated by such an arrangement.

The amount of the local taxes is determined in various ways

In

1.

some cases they are fixed

direction
' See

;

as

will

:

by the legislature or under its

be shown in a subsequent

Non-is

chapter.

2.

In

some

i). Russel, 5 Cal., 249 ; Litchfield b. Vernon, 41 N. Y., 123 ; Allen
R.
R. Co.. 44 111., 85 ; Bangs «. Snow, 1 Mass., 181 ; Stetson b
D. Peoria,
Kempton, 13 id., 272; Lisbon «. Bath, 21 N.H., 319; Daily v. Swope, 47 Miss.,
367; Columbia v. Guest, 3 Head, 413; Cruikshanks v. Charleston, 1 MoCord,
360; State B. Charleston, 2 Specrs, 623 ; Simmons v. Wilson, 66 N. C, 336;
Vanover ». Justices, 27 Geo., 354; Lott v. Ross, 38 Ala., 156; Richmond «.
Daniel, 14 Grat, 385; Bullock v. Curry, 2 Met., Ky., 171; Bright «. McCuUough, 27 Ind., 223.

etc.

*

See People v. Supervisors

of Queens,

1

Hill,

195.
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by local boards, which exercise a quasi
legislative authority ; such as the boards of supervisors of many
states, the county courts or boards of justices of others, the comcases they are determined

mon councils of cities and boroughs, the village boards of villages,
the township boards or selectmen of towns, and the corresponding
boards in other corporate bodies.
3. Many taxes are required to
be voted by popular assemblages

composed

of all the voters of

municipality to be taxed, or, in some instances, of certain
classes of the voters, supposed to be specially interested in the
tax. It is consistent with the practice of early days that this
the

method shall be adopted in all districts whose population is not
too great to render it impracticable ; and we find it general in
school districts, and to
even some small cities.

well

a

large extent also in towns, villages and
But in the larger districts like counties,

in the cities generally, the authority is of necessity confided to representatives of the people, who are usually chosen by
popular ballot.
as

as

A

Toting taxes in popular assemblages.

popular assemconvened in such

blage for any legal purpose must be regularly
manner as the law may have prescribed.
The coming together
of
the
of
a
of a majority
people
municipality, or even of all the
people, at a time and in a manner not provided for by law, and
the voting upon the levy of a tax, will have no legal force or val-

idity whatever.

In levying

taxes,

or in exercising

any other

shall be exercised in an orderly manner, at

a

One of these invariably

the state has prescribed.

is,

function of government, the local community are wielding a part
of the sovereign power of the state, but only with the state's permission, and under such conditions, restrictions and regulations as
that the power

meeting assembled

after due notice, and conducted according to legal forms, in order
that there may be full opportunity for reflection, consultation and
deliberation upon the important work to be done.
Nothing short
of this will insure deliberative meetings, or prevent popular gatherings degenerating into mobs, and thereby defeating the purposes
for which they are authorized.

this manner provision

is

a

Corporate meetings may be appointed by general statute which
certain day in the year in which they are to be held. In
names
usually made for annual town meetings
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Of sucb statutes every citizen takes
notice at his peril, and a meeting assembled at the time and place
This is probably the rule even
appointed is a lawfal meeting.
where the notice of the meeting, which some statutes require to
and school district meetings.

the notice by publication being only additional to the notice by statute, and being
provided for by way of additional precaution, to remind the people
of the statutory provision which they are nevertheless bound to take
be given by publication, has been omitted

;

The right
notice of, whether the publication takes place or not.
to hold the meeting comes from the statute, not from the pubThe same statute will commonly specify the sublished notice.^
jects which may be considered at such meetings, and will limit
levy taxes which is permitted to be exercised.^
All special meetings must be regularly called as the statute may
have prescribed.
The following are customary regulations : That

any power

to

shall be called by the officers of the municipality,
either on their own motion or on the application of a certain number of the voters or freeholders; that it shall be notified either by
the meeting

delivered or its contents stated to the several voters,
or by notice published or posted in a manner particularly indicated by the statute ; and that the subjects to be considered at the

a warning^

shall be specified in the warning or notice.
Wilh all
these provisions there must be careful compliance, and the meeting when held must confine itself strictly to the subjects indicated
in the notice or warning.''
meeting

People V. Cowles, 13 N. Y., 350; People «. Brenham, 3 Cal,, 477; State v.
Jones, 19 Iml., 356; People v. Ilartwell, 13 Mich., 508; Dislion v. Smith, 10
Iowa, 212; State v. Orvis, 20 Wi?., 235; State v. Geetze, 22 id., 363. See
Marcliant v. Langwortliy, 6 Hill, 646..
1

-

As to the necessity of a vote of the electors Ijefore a school tax can bo
levied in Arkansas, see County Court v. EobinsoQ, 27 Ark., 116. And in California, see People v. Castro, 39 Cal., 65.
'DiflFerence between "calling" a meeting and "warning" it: see Stone?).
District, 8 Cush., 593; Rideout «. School District, 1 Allen, 232. And
see as to the call, George v. School District, 6 Met., 497.
School

"That a tax can only be voted at a meeting legally warned,
King, 34 Vt., 156. As to what is a sufficient warning, see Allen

see Bowen v.
v.

Burlington,

Where the warrant for a meeting specified as the-object " to adopt
such measures in relation to their ministerial concerns as may then and there
seem expedient, and to act thereon as they see cause," 7ield sufficient to sup-

45 id., 203.
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In

voting taxes all the local bodies act in a political capacity,
and their action is to be favorably construed, and not to be overruled or set aside by judicial or any other authority, so long as
they keep within the limits of the power bestowed upon them.
But their action in voting taxes should always appear of record.
"Every essential proceeding in the course of a levy of taxes," it
is said in one case, " must appear in some written and permanent
form in the record of the bodies
Such

a

thing

as a

authorized to act upon them.
parol levy of taxes is not legally possible under

port a vote of money in fulfillment of a contract between the minister and a
Blackcommittee, under wliicli lie was to discontinue the pastoral relation.
and
committee
a
district
hum ■».WalpoleiO Pick., 97. A warrant "To choose
to act on other business that may be thought necessary,"

does not authorize pre-

for calling subsequent meetings by the clerk, and therefore
Little v.
a subsequent meeting called by tlie clerk cannot legally vote taxes.
Merrill, 10 Pick., 543. A warning for a school meeting which stated the object
to be "to take into consideration the expediency of raising for the use of
schooling for the year ensuing," held suflScieut. A vote was taken " to raise
one cent and five mills on the dollar" on the list for the year, without naming any time of payment. Held to be sufficiently definite, and the tax would
Bartlett t>. Kinsley, 15
be payable on demand, or within a reasonable time.
Conn., 327. As to the effect of custom on the construction of votes of town
meetings, see Preeland «. Hastings, 10 Allen, 570, 578-9. An article in the
warning of a school meeting, to sep whether the district will have a school
the ensuing winter, and to see what method the district will take to pay the
expenses of said school, is sufficient to authorize the district to vote atax upon
Chandler v. Bradish, 23 Vt.,
the grand list to defray the expenses of the school.
416.
A warning to see if a town will vote a tax for the purpose of paying a
bounty does not authorize a vote to borrow money for that purpose. Atwood
A school district tnx voted at a meeting not legally
». Lincoln, 44 Vt., 382.
Haines v. School District, 41 Me., 246; Rideout v. School Discalled is void.
trict, 1 Allen, 232; People v. Castro, 39 CaL, 65. A tax voted for a purpose not
Holt's Appeal 5 R. I., 603.
specified in the notice of special meeting is void.
Construction of particular notices; Williams b. Larkin, 3 Denio, 114; Torreys.
Milbury, 21 Pick., 64. A tax voted at a meeting warned without naming the
hour of the meeting in the warrant \x void, and it will not justify the collector in an action of trespass against him for taking property to satisfy the tax.
Sherwin v. Bugbee, 16 Vt., 439. The return of a freeholder upon a warrant
from the selectmen for warning a meeting of the inhabitants of a school disti'ict, that he had warned them according to law, was held to be conclusive in
an action by one of the inhabitants against the assessors for assessing a tax
Saxton v. Nimms, 14 Mass.,
on him which had been voted at such a meeting.
"
every town meeting shall be held in
814. Under a statute which provided that
pursuance of a warrant under the hands of the selectmen," a warrant signed
by one only was held void, and atax voted at a meeting held pursuant thereto
scribing

a method

.
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And in another, in which the action of

the ]aws.'^i

a

XL

convention

a
county tax was in question,
a convention is the only evidence to
But if the record is lost, the
county tax duly granted."^

of town delegates in voting
record of the doings of such
show a

[CH.

a

was invalid, and one who had paid it might recover back of the town. Reynolds V. New Salem, 6 Met., 340. As to the effect of fraudulent neglect to
give notice or giving misleading notice, see People ». Allen, 6 Wend., 486 ; People «. Peck, 11 id., 604 ; Marchant ». Langworthy, 6 Hill, 646 ; Randall t). Smith,
Denio, 214. That in proving notice of a meeting it is not sufficent to state
in the affidavit or return that the notice was given " in. accordance with the
act," but it should state the facts, see State v. Hardcastle, 26 N. J., 143 ; Ilard1

Cardigan «. Page, 6 N. H., 182 ; Tuttle •». Cary, 7
But
i). Highway Commissioners, 14 Mich., 528.
see Briggs v. Murdock, 13 Pick., 305 ; Houghton v. Davenport, 23 id., 235 ; Bucksport d. Spofford, 12 Me., 487. Wlierethedefendantsinanactionof trespass justified as assessors, and showed by the records of the town that they were duly
elected at a town meeting legally warned, they were held not bound to go behind the records to show that the proceedings of the warning officer had been
regular.
Thayer b. Stearns, 1 Pick., 109. In a vote of a school district laying a
tax for its purposes, it is notessential to its validity that the particular object for
which it was laid should be specified. "West School District -o. Merrils, 12 Conn.,
436. A school house having been erected undei' invalid votes, the district may
lawfully vote a tax to pay for it. Greenbanks b. Boutwell, 43 Vt., 207. As to such
meetings in general, their regularity and powers, see Blackburn e. "Walpole, 9
Pick., 97; Perry v. Dover, 12 id., 206; Littler. Merril, 10 id., 543; Williams i>.
School District, 21 id., 75 ; School Districts. Alherton, 12 Met., 105 ; Cardigan ».
Page, 6 N. H., 182 ; Nelson v. Pierce, id.., 194 ; Brewster «. Hyde, 7 id., 206 ; Lisbon V. Bath, 21 id., 319 ; Schoff «. Gould, 52 id., 512; Hunti). School District, 14
Vt., 300 ; Pratt v. Swanton, 15 id., 147 ; Sherwin v. Bugbee, 17 id., 337 ; Wyley
•0. Nelson, 44 id., 404 ; Greenbanks
v. Boutwell, 43 id., 207 ; Allen v. Burlington, 45 id., 202; Lauder «. School District, 33 Me., 239; Jordan ». School District, 38 id., 164 ; Belfast, etc., R. R. Co. ». Brooks, 60 id., 568 ; State b. Hardcastle, 26 N. J., 143; Hardcastle v. State, 27 id., 551. The officers or the inhabitants merely treating the proceedings of an invalid meeting as valid does not
make them so. Pratt v. Swanton, 15 Vt., 147.
castle

11. State,

Greeul., 426

'

:

Campbdl,

27 id., 531 ;

compare People

J.,

ers, 29 id., 504:
'' Bichardson,

v. Wliite,
McQuilkin,

in Moser
Doe

J., in

u.

Mich.,
Blackf.,

29

59, 60.

8

335.

See also appeal

of Pow-

v. Page, 6 N. H., 182, 191.
See Farrar ». FesFowler, J., says : " The records of taxes were properly
received to prove the taxation which, being matter of record, could be proved
in no other way, unless the loss of the records were first shown."
In Gearhart V. Dixon, 1 Penn. St., 224, 228, it is said of the record of a school tax,

Cardigan

senden, 89 id., 268, 277.

that, "where it was defective, it might be explained or supplied by parol tes*
*
The law does not require school directors to keep a record
timony.
o f their proceedings, although it is better that they should do so."
Compare
Moor V. Newfield, 4 Greonl., 44.
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And any

are subject to parol proof as in other cases.'

informalities are to be overlooked and disregarded if the substantial requisites of a vote appear.^
It is always to be assumed that

all these inferior municipalities have decided wisely and well
upon the matters of discretion submitted to them, and it is inanywhere to attack the validity of their action, upon
the ground that the facts and circumstances which were laid
competent

before, and which surrounded them, did not call for the conclusion

which they reached.
From this broad statement the only exception that need be made, is that which rests upon the power of
legislative supervision and control, when they refuse or neglect to
perform

a

duty to the state, or when they vote local taxes which

seem to the legislature impolitic and oppressive.

A

learned and able court has spoken very clearly and pointedly

concerning the absence of power in the judicial tribunals to entertain appeals from the municipal bodies, in the exercise of their
The case was one in which the
discretionary power to tax.
attempt was made to enjoin school directors from the levy of a

"No such appeal lies, for none is given by
tax regularly voted.
law.
Most of our tax laws entitle the citizen to a hearing before
he is obliged to pay ; not to a judicial hearing, indeed, but to an
'

3

Farrar
Heiskell,

■».Fessenden,

596 ;

Irwin

N. H.,
Miller, 23

39
v.

268 ;

Quinby

«.

North American,

etc., Co.,

111., 401.

b. HolVt., 336, 339. As to the particularity required in specifying the
" all that is necessary in this
purpose of the tax, Peck, J., says, in that case
respect is that a vote of a town raising money sl.ould indicate, in general
terms, the purposs or object for which the money is raised; and if that purpose or object is such as ccmes within the scope of the powers of the town, it
is sufficient. It is not necessary to the validly of the vote that it should state
the particular facts which sh.m' the present nen.essitj'' of the town for the use
of the money. The object specified being within the powers of the town, it
is to be intended that the town has judged properly as to the occasion and
See, also,
necessity for the exercise of the power in the particular instance."
as to the sufficiency of a vote for a school tax, Adams v. Hyde, 27 Vt., 221 ;
"West V. Whittaker, 37 Iowa, 598. A failure of the officers to sign the record of
the board of supervisors, does not vitiate a tax levied by it. Lacey v. Davis,
4 Mich, 140 ; People -c. Eureka, etc., Co., 48 CaL, 143 : Martin v. Cole, 38 Iowa,
'■'As

brook,

to what is a sufficient vote in raising a town lax, see Blodgett
39

The record cannot be attacked collaterally,
Taylor v. Henry, 3 Pick., 397; Manning
Hartwell v. Littleton, 13 id., 229; Edd_6;
id.,
6
24 How., 387.
Jeffersonville,
e.

and its recitals

141.

false.

v.

ii.

shown to be

Fifth Parish in
Wilson,

43

Vt.,

Gloucester,
362;

Bissel
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tribunal, generally the county commi'sThis is thesioners ; but the school law gives no such appeal.
reason why the ear of the courts should be open to well founded
complaints on the part of the citizen ; but where he has iio
to some special

appeal

irregularity, no neglect of duty, no excess of authority to complain of, nothing, indeed, but an indiscreet use of clearly granted
discretion, he will vex the judicial ear in vain, for the judicial
The power of taxation, altoarm can redress no such wrong.
gether legislative, and in no degree judicial, is committed by the
of schools, to the directors of school

legislature, in the matter

If

districts.

strain them.

But if

If

they transcend their powers, the court can reIf they misjudge tlieir power, the court can correct
they exercise their unquestionable powers unwisely',

can compel them.
them.

refuse to perform their duties, the court

the directors

there is no judicial remedy." '

This is

a clear

and strong state-

ment of a wise and salutary general principle.

Restrictions upon municipal taxation.
municipal corporations to tax, there are
which may be stated as follows :.

a

Upon the power of

number of restrictions

Those imposed by the constitution of the United States.No state can confer upon its municipalities a power to tax, which
1.

'

J., in Wliarton

School Dh-eotors, 42 Penn. St., .?58, 'i^i. See,
District, 31 Pick., 75, 82 ; Petition of
Po-wers, 52 Mo., 318. In each of these cases it -was held, that after a school
district had properly decided upon the erection of a school house, the determination "was final, and that no inquiry could be entered upon regarding the
necessity for the building. So in Jenkins n. Andover, 103 Mass., 94, 104,
where the attempt -was to enjoin a tovi'n from purchasing ground for a cemeterjf, on the ground that it -was unnecessary, and that the expense would be
Woodward,

to the same

effect,

Williams

v.

v.

School

and unreasonable. Chapman, C. J., after showing that the
language of the statute, authorizing to-wns to provide burial grounds, is veiy
broad, and leaves them to judge what sum shall be raised, -^'hat quantity of
land shall be appropriated for the purpose, and how it shall be fenced, laid
disproportionate

out, arranged and managed, without any specified restriction, denies the jurisdiction of the court to control their discretion in these particulars, and declares that "the exercise of their discretion extends to matters of taste," in
the matter of making the burial grounds beautiful and attractive, instead of
unsightly and repulsive. That courts cannot restrict or restrain a power conferred to grant licenses for revenue, see Kemper •«. Louisville, 7 Bush, 599;
citing Mason v. Lancaster, 4 id., 406. As to the conclusiveness of a school

district

vote, see

Eddy

v.

Wilson,

43 Vt., 3C3.
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by the charter of general government is forbidden to itself.

The

-limitations imposed upon state authority are imposed with equal
emphasis -upon every subordinate instrument of the state machinery.'
And here
2. Those imposed by the constitution of the state.
it is not a matter of course, that restrictions imposed on the state
are restrictions on its corporations also.

Some

restrictions are

imposed on the state itself as a corporation, which are
not intended to apply to its municipal creations, while others
declare a general policy, and are limitations upon the state
It is clearly
power to tax either generally or by delegation.
sometimes

within

the province of the people, when

stitution, to limit the state

as

they agree upon

a con-

they think proper, and to give, in

some particulars, a larger liberty to the municipal corporations

if

that shall be thought wise.
The question upon these limitations
is one of construction merely.^
But except as these express
restrictions limit the state power specially, the state can delegate

'tonone of the subordinate bodies an authority which, if no such
body existed, it could not itself exercise.
Those which inhere in the nature of taxation itself.
These
have been sufficiently dwelt upon in another place.^
4. Those which inhere in local taxation specially, and confine
3.

it to purposes and objects which are local.
5.

Those which the state attaches,

to the exercise of the authority

as

conditions or regulations,

it gives.

One of the most important purposes to be subserved
' Stuyvesant v.

by formal

New York, 7 Cow., 588 ; Illinois Conference Female College
Haywood v. Savannah, 12 Geo., 404; O'Donnell v. Bai-

«. Cooper, 25 111., 148;

ley, 24 Miss., 386.

'

See Slack v. Railroad Co., 13 B. Monr., 1, 16 ; Dubuque County v. Railroad
Co., 4 Greene (Iowa), 1 ; Clapp v. Cedar County, 5 Iowa, 15 ; State v. "Wapello
County, 13 Iowa, 388; Clark v. Janesville, 10 Wis., 136; Bushnell v. Beloit, 10

id., 195; Prettyman v. Supervisors, 19 111., 406; Robertson b. Rockford, 31 id.,
451; Johnson v. Stark County, 34 id., 75; Perkins v. Lewis, 24 id., 308; But-

Dunham, 27 id., 474; People v. Chicago, 51 id., 17, 34; Richmond v.
Scott, 48 lud., 568; People i). Supervisor, etc., 16 Mich., 354; Bay City -o. State
" public taxes," held not to
Treasurer, 23 id., 449, 504. An exemption from
Morgan «. Cree, 46
be an exemption from taxation for municipal purposes.
Vt., 773; S. C, 14 Am. Rep., 640.
ler

B.

3 See

Chapter

III.
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-written

protection of
action on the part of majorities.

constitutions

is

the

minorities

against

Such oppressive
action in the case of the local bodies might consist in the levy of
enormous taxes, or the incurring of enormous debts, under the
influence of temporary excitements and passions, for purposes
■which cooler reflection would condemn.
By some state constitutions it is expressly made the duty of the legislature, in conferring
local powers of taxation, to impose restrictions on the power in
oppressive

Such a provision is addressed to the
order to prevent its abuse.
discretion of the legislature, who will impose such and such only
as are deemed advisable.^
In the absence of such provisions in
^
conferring the power to tax, it is restricted only as is above shown.

But in thus authorizing local taxation,

the state does not deprive

itself of the general power to control.
There is nothing in the
nature of a contract in such a delegation,' and what the state
It may attach new congives it may at any time take away.
'
In this case it was decided, that
People V. Mahaney, 13 Mich., 481, 487.
the power of a police board, to determine what sums should be raised for
their purposes, was limited; the statute contining the power to the necessary-

Paiue v. Spratley, 5 Kans., 525; Bank of Rome v.
Rome, 18 N. Y., 38; Hill v. Higdon, 5 Ohio, N. S., 243, 248; Northern Ind. R.
R. Co. B. Connelly, 10 id., 159, 165; Maloy r. Marietta, 11 id., 636. A provision requiring the legislature to restrict the power of municiiial taxation is
complied with, in an act for a special street assessment, by limiting it to an
assessment to the middle of the block upon adjacent property.
Hines v.
police

expenses.

Leavenworth,

3

And

see

Kans., 186.

-

The state may give complete power to tax all the subjects of taxation
within the municipality.
Wingate r. Sluder, 6 Jones L., 552; Durach's Appeal, 63 Penn. St., 491; Cheaney v. Hooser, 9 B. Monr., 330, 339; Augusta s.
IVational Bank, 47 Geo., 562. Authority to assess "all taxable property"
embraces all taxable at the time the authority is given, and all made taxable
by subsequent legislation. Butfalo v. La Couteulx, 15 X. Y., 451. A limitation
of taxes to a certain percentage of the assessed valuation is enlarged by implication when the legislature authorize the creation of any particular debt,
to the extent that may be necessary to meet the demand.
Commonwealth v.
Commissioners of Alleghany County, 40 Penn. St., 343. Compare United States
3 Am. Law Reg., K. S., 374.
1). Burlington,
*

Where a state has no power to lay a certain tax, or to contract a certain
debt, but it nevertheless assumes to do so, such a law is void, and cannot be
treated as a contract between the state and those who have claims for which
the

law undertakes to provide payment.
Legal Xews, 318.

1S74, 6 Chicago

Ramsey

v.

Iloeger,

Sup. Ct., III.,
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been collected,

if,

ditions, it may impose new restrictions or make new regulations.^
These are matters of legislative discretion. Even after a tax had

in the opinion of the legislature, the purpose

would doubtless have power to
impolitic,
interpose and forbid the money being appropriated to it. This
"would seem to be
legitimate exercise of the general power of
control and supervision which the legislature retains over all the
a

it

was unwise and

inferior

for political purBut the most efficient restriction of all, for practical purposes.
that rule of law which requires all municipal organposes,
izations or boards to show their grant of any authority they may
assume to exercise.
has been said — and the remark
Towns,
it

by

it

is

entities which have been created

;

applies to all such organizations — are corporations of limited
powers they cannot vote and assess money upon the inhabitants
for all purposes

indiscriminately, but must be confined to the
established powers of towns, as settled by positive enactment or by
well defined and ancient usage.^ They cannot, therefore, tax
a

'

A general authority givea tiy city cliarter to tax property for its purposes does not preclude the state making exemptions within the city afterwards.
Eichmond t. Richmond and Danville E. E. Co., 21 Grat., 604.
city

If

for the annual assessment has passed,
to
for
an
assessment
for the current year of the propcompetent
provide
Bush,
37.
Swift ». Newport,
Compare "Waldron ij. Lee,
erty newly added.
Pick., 323 Jackman v. School District, Gray, 413. The right to tax may
he taken away by the legislature even after the tax has been levied. Augusta
V. Xorlh, 57 ile., 393.
are extended after the time

5

;

5

7

is

it

boundaries

Ch. J., in Gushing c. Newburyport, 10 Met., 508, 510.
There
very valuable statement in this case of the power of towns In respect to
For a history of the legislation of ;5Iiohigan terrischools, and its history.
a

-S7iaw,

is

subject, and the powers of the districts, see Stuart
District, 30 Mich., 69.
As to the right to establish free schools in particular district of state by
statute which leaves the final decision to the voters of the district, see Bull
?;.Eead, 13 Grat, 78. The right to refer such questions to the voters of the locality
was also affirmed in Slack r. Eailroad, 13. B. Monr.,
28 Stein v. Mobile,
The legislature may, in its dis24 Ala., 591, and numerous other cases.
cretion, create independent school districts without the assent of the residents, and authorize a board chosen by its voters to make an annual levy
for the erection of buildings and the support of schools therein.
(The
took from the towns
most plausible objections to the act seemed to be, that
authority ivhich properly pertained to them, and that the district was composed of parts of two townships, and the constitution required township
"
Kuhn v. Board of Education,
officers to be chosen by the voters thereof.")

tory and

state on the same

;

9,

it

1,

a

a

a

■c.School
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except for the very purpose allowed by law, and in the manner
and under the conditions prescribed by law.^

In particular

have been
authorized to be levied only after they have been petitioned for
This is a condition precedent
by a certain number of taxpayers.

Conditions precedent.

to any

In Iowa it

tax.^

cases taxes

has been decided

that if the township

upon the sufficiency of such a petition, and
declared it sufficient and levied the tax, this is conclusive in all
collateral inquiries ; the decision being on a matter within their
But in New York the decisions were otherwise.^
jurisdiction.^
trustees have passed

W. Va., 499. On the creation of a new district by tlie union of two, tlie
It has no power to bargain and pay
property of botli becomes its property.
tlie
old
district
of
over to
the value
its school house, or to levy a tax for the
purpose. Bacon v. School District, 97 Mass., 421. Where a district is divided
after a tax is assessed, the inhabitants set oflF remain liable for its portion of
the tax. Waldron v. Lee, 5 Pick., 833.
That a school district tax is not
within a statute which limits the amount of a tax for town and county purposes, see Taft ii.Wood, 14 Pick., 362; Goodrich v. Lunenburg, 9 Gray, 38, 40;
Blickensderfer ii. School Directors, 20 Peun. St., 38.
4

'

A

tax voted to build a school

valid; that being

a

house on a site not legally designated is inMarble v. McKenney, 60 Me., 332.

condition precedent.

assessors, before assessing any school district tax,
in whicli district the lands of persons residing out of the town

Where the statute required
to determine

should be taxed, and to certify their determination to the town clerk, who
ifsW, that an assessment without complying with

was to record the same:

this requirement was invalid, and an inhal)itant of the district might avail
himself of the defect. The determination, it will be seen, was really as to
Taft v. Wood, 14 Pick., 362. Sec
what should be the limits of the district.
School District, 100 Mass., 134. By statute a town was not to
oftener than once in ten years, " so as to change the taxation
A tax levied in a new district established in violaof lands of proprietors."
also Rawson

v.

be redistricted

tion of this provision, is void.
Holmes c. Baker, 16 id., 259.
-

of

the grand

v.

District,

School

10 Gray, 85.

See

of
condition precedent, and
grand jury without action upon it would not justify

Where an extraordinary

two-thirds

Gustin

jury,

tax was authorized

on the recommendation

held, that this was a

the adjournment of the
the tax. Cooper v. Rowe, 42 Geo., 229.
n-tyan v. Varga,

87

Iowa, 78; West

b.

Whitaker, id.,

598.

N. Y., 439; People ». Mead, 24 id., 114; Same®. Same,
case of People v. Brown, 55 N. Y., 180, the
satne point was somewhat considered, but it became unnecessary to decide
as the collector, who was defending
proceeding to compel him to pay over
*

Starin ». Genoa,

In

23

the subsequent

a

it,

36 id., 221.

moneys he had collected, was held incompetent
poit, chapter

XX.

to raise the question.

See

CH.
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some cases taxes are allowed to be voted by taxpaj'ers only,

•while taxes

in general

are voted by tbe whole body of the elec-

Such legislation is admissible, and the submission must
conform to it.' When taxes are voted by a city council or other
local body, a common and very useful provision is one that the
tors.

yeas and nays shall be entered on the journal, so that no member

shall

his proper share of responsibility for the vote."
Without such a provision, it would be necessary only that the
record should show a quorum present and a resolution adopted.^
escape

Eepeal or modification of local powers. The power to vote
local taxes is at all times subject to the legislative modification
and control.*
The general law may modify their powers even
when they were conferred by special charter, if the terms of the
general law are sufficiently comprehensive for the purpose.' But
'

In

sucli

cases,

if

tlie question

voters, the vote is void.

Bullock

to the whole hody of the
Met., Ky., 171. It has been demay authorize less than a major-

is submitted

Curry,
cided in North Carolina that the legislature
ity to vote taxes. State v. Woodside, 9 Ired., 496

As

106.
-

to what is a

majority

v.

2

;

Same

■«. Same, 8

vote, see Stanford v. Prentice,

28

Wis.,

id., 104,
358.

Dillon's Muu. Corp., § 229, and cases
Compare Tobin «. Morgan, 70 Penn. St., 229, and Steckert v. East Sag-

Such a provision is mandatory.

cited.

inaw, 22 Mich., 104.
the record stated that A., B., C, and others, justices of the county
court, were present, Tield not enough, as it did not affirmatively appear that a
majf)rity was present. Dudley's Ex'rs v. Oliver, 5 Ired., 227. Compare State
Co. ■».Sortwell, 8 Alien, 217; Lacey «. DaV. Mcintosh, 7 id., 68; Insurance
^ "Where

vis,

4

Mich.,

140.

■•Kichmond i\ Richmond, etc., E. R. Co., 21 Grat, 604; Tucker v. The Justices, 34 Ga., 370. A repeal of a law by .which a corporation was authorized
on vote of its electors to levy a tax in aid of a public work, takes awaj' the
power, even though a favorable vote has already been had. Covington, etc.,

R. R. Co., u. Kent&n Co. Court, 12 B. Monr., 144, 150. (The vote was in favor
of levying the tax, but the rate had not been determined upon at the time of
tlie repeal, and as this was a condition precedent, and had not been followed,
the county court had no power to levy the tax, at least none before determin-

ing the rate.)

'A

provision in a village charter that the village taxes shall be assessed
"
according to law," means, unless othupon the freeholders and inhabitants
Ontario Bank v.
erwise explained, according to the general law of the state.
a
tax
is authorized
194,
Ch.
J.
Kelson,
Whenever
per
186,
Wend.,
Bunnell, 10
the revwhich
is
made
the
from
provision
as
to
source
bv law, and no special
enue is to be derived, the law implies that the tax shall be levied

upon all
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by special charters, it is not
usual to modify them in this manner, and in doubtful cases we
should say the presumption was against an intent to do so.^
■where

the power to tax

is conferred

Exhausting authority.

The taxing power once conferred is

presumptively continuous, and to be exercised again and again
as often as may be required by the exigencies of government
and as often as may be consistent with the act of delegation.^
But custom has much to do with the construction of such powers,
and

sometimes a single exercise must be deemed to exhaust the

power for the time being, when tlie custom is to tax but once
within a certain period of time ; as for instance, within the year.
And this is the general custom in the case of local taxes.^ But
an abortive attempt

to make an assessment does not exbaust the

power, and if no other obstacle exists, the officers may disregard
the futile action and proceed anew.*
Hale v. Keproperty subject to general taxation, and collected as other taxes.
nosha, 29 Wis., 599 ; State v. Bremond, 38 Tex., 116. As to the effect of general legislation
3

upon special charters, see House

Withrow's Corp.
'

In Ohio it

corporations
constitutional

v. State,

41 Mass., 737;

S.

C,

Cas., 563.

that special acts, giving authority to municipal
taxes in aid of railroads, were not repealed by a
provision forbidding such legislation.
Cass v. Dillon, 2 Ohio,

was decided

to levy special

In Iowa it was held that
S., 607 ; Fosdick v. Perrysburg, 14 id., 472.
where a special law limits the power of a municipal corporation to levy taxes,
a subsequent general law will not give power beyond the prior limitation.
N.

Clarke o. Davenport, 14 Iowa, 494. Contra, Butz v. Muscatine, 8 Wall., 575.
See United States i). Burlington, 2 Am. Law Reg., N. S., 394.
A grant of power to a municipal corporation to lay a tax for a particular purpose is a repDal,
pro tanto, of all prior statutory restrictions on the power of taxation. Commonwealth v. Common Council of Pittsburgh, 34 Penn. St., 496.
-

See

2

A

Municipality

v.

Dunn,

10 La.

An.,

57 ;

Williams

«. Detroit, 2

Mich.,

560.

school board having power to levy a tax not exceeding one per cent, in
one year, held that when they ordered a tax, though below the maximum,
they had exhausted their power for the year. Oliver v. Carsner, 39 Texas, 396.
So in Oregon it has been decided that after one assessment of all the taxable
property has been made and returned, and the tax levied thereon, there is no
power to make a new assessment in order to reach property which has been

brought within the district since the regular assessment.
Oregon Steam Nav.
Co. V. Portland, 3 Ore., 81. But an omission of the county court to exact
license taxes when making the general levy does not preclude requiring them
State v. Maguire, 52 Mo., 420.
afterwards.
^Himmelmau

v. Cofran, 36

Cal., 411, citing Pond v. Negus,

8

Mass., 230;
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is also

a

familiar rule that

in the execution of the power to tax, the municipalities must confine themselves closely within the power conferred.^ Many illustrations of this rule will be given further on, as the successive
steps, which are to be taken to render taxation effectual, are enu-

merated and explained.
Libby v. Burnham,

15

Mass., 144

;

Bangor

subject see also Woodruff v. Fisher,
512 ;

People

v.

Haines, 49 id., 587

;

17

».

Lancy,

Barb., 224

Lappin

;

21

Me., 472. On the general

Howell

v. Nemaha

■».Buffalo, 15

County,

6

Kans.,

N. Y.,
403.

' That the provisions of the statute must be strictly pursued, see Henderson.

Baltimore, 8 Md., 352; Sharp v. Johnson, 4 Hill, 92; State v. Davenport, 13
Iowa, 835 ; In re Trufler, 44 Barb., 46 ; Howell v. Buffalo, 15 IST. Y., 512 ; Bennett
v. Buffalo, 17 id., 383 ; Smith v. Davis, 30 Cal., 536 ; Taylor v. Downer, 31
id., 480; Smith ii. Cofran, 34 id., 310; Montgomery v. State, 38 Ala., 103; St.
Joseph V. Anthony, 30 Mo., 537 ; McComb i>. Bell, 3 Minn,, 295 ; State v. Jersey
City, 26 N. J., 444; Municipality No. 1 v. Millandon, 12 La. An., 769; Kyle i).
Malin, 8 Ind., 34; Chicago v. "Wright, 32 111., 193; Scammon v. Chicago, 40 id.,
146 ; Doughty ». Hope, 3 Deniq, 594 ; Tallman v. White, 3 N. Y., 66 ; Cruger v.
V.

Dougherty,
17

43 id., 107.

