CHAPTER XI.

OF THE RIGHTS AND DUTIES OF THE COMMON CARRIER.

^ 67. GALENA AND CHICAGO UNION RAILROAD CO. V.

RAE.

18 III. 488; 68 Am. D. 574. 1857.

Action on the case for failure to supply grain cars. Judg-

ment for plaintiff.

CHAPTER XI.

By Court, Skinner, J. This was an action on the case against

the railroad company as common carriers, for refusal to carry,

and for delay in carrying, the grain of the plaintiff below from

OF THE RIGHTS AND DUTIES OF THE COMMON CARRIER.

Rockford to Chicago. The cause was tried by jury, who re-

turned a verdict of four thousand nine hundred and fifty dollars

against the company, upon which the court rendered judgment,

refusing to grant a new trial. The evidence is very voluminous,

and in the opinion of the court is insufficient to sustain a verdict

67.

GALENA AND CH ICAGO UNI ON RAILROAD CO. V.
RAE .

for the amount found.

The instructions in the record, and involved in the assign-

ments of error, are seventeen in number, and a critical exami-

18

Ill.

488j 6 A m . D. 574.

1857.

nation of each, in our opinion, would embrace almost the entire
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law relating to common carriers. This court is under no obli-

gation to write a treatise upon this branch of the law, nor was

the court below bound to act upon instructions not necessary to

A CTION on the ca e for failure to supply grain cars.
ment for plaintiff.

Judg

enlighten the jury of the law arising upon the evidence properly

before them. As the cause will be again for trial, we will state

those rules of law in controversy which are material to the case

made by the record.

The evidence shows that the company had the necessary means

and facilities for transporting with dispatch the amount of

freight ordinarily for carriage, and that at the period when

the wrong is charged to have been committed there was an un-

usual and extraordinary quantity of grain for shipment, owing

to the great harvest of that year and want of facilities for stor-

age in the country. In this respect the company was not in

default in regard to that duty it owed the public of affording

reasonable facilities for the transportation of freight. Neither

the common law nor the statute requires an}i;hing more than
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By OURT, KI NER, J. This was an action on the ca e against
the railroad company as common carriers for refusal to carry,
and for delay in carrying, the grain of the plaintiff below from
Rockford to Chicago. The cau e was tried by j ury, who re
turned a verdict of four thousand nine hundred and fi fty dollars
again t the company upon which the court rend red judgment,
refu ing to grant a new trial. The evidence is very voluminous,
and in the opinion of the court is insufficient to sustain a verdict
for the amount found.
The in truction in the record, and involved in the assign
ments of error are s venteen in number and a critical exami
n ation of each, in our opinion, would embrace almo t the entire
l aw relating to common carriers. This court is under no obli
gation to write a treatise upon this branch of the law, nor was
the court below bound to act upon in tructions not nece ary to
enlighten the jury of the law arising upon the evidence p roperly
before them. As the cause will be again for trial, we will state
those :rules of law in controver y which are material to the case
m ade by the record.
The evidence show that the company had the nece sary means
and facilities for transporting with di patch the amount of
freight ordinarily for carriage and that at the period when
the wrong is charged to have been committed there was an un
u ual and extraordinary quantity of grain for shipment, owing
to the great harvest of that year and want of facilities for stor
age in the country. In this respect the company was not i n
default i n regard to that duty it owed the public o f affording
reasonable facilities for the transportation of freight. Neither
the common law nor the statute requires anything more than
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that the company shall furnish reasonable and ordinary facili-

ties of transportation — such as are adapted to its mode of con-

veyance and will meet the ordinary demands of the public. The

company was not bound to provide in advance for or anticipate

extraordinary occasions, or an unusual influx of freight to the

road : Wibert v. New York etc. R. R. Co. 19 Barb. 36 ; Stats.

1856, p. 1070.

Corporations for carrying are created for the public good, and

powers and privileges are given them in consideration of the

benefits they are expected to confer upon the public. Their ob-

ligations to the public require the use of their facilities fairly,

and in such manner as is best calculated, in the prosecution of

their business, to afford the largest public benefit. An honest

and fair endeavor in the course of their legitimate enterprise to

accomplish this is all that can be legally required of them.

If by reason of the condition of the country and the peculiar

occasion — an unusual quantity of grain on the line for shipment,

a want of means in the country for storing it, or other pressing
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cause — the company took grain from wagons, or from boats

from Oregon, while grain remained in private warehouses for

shipment, and in so doing acted in good faith, intending to af-

ford the largest public accommodation, and not from motives of

partiality or oppression, it has not thereby incurred legal liabil-

ity. If the plaintiff below has, in consequence of an extraor-

dinary occasion, or of the public necessities, and not from the

wrong of the company, sustained a loss, he must be content that

his loss is suffered for the public good.

The company is liable for the frauds and negligence of its

agents and employees, in the course of their employment; and

if those in charge of the company's cars, whose duty it was to

assign or give them out to be loaded with grain, through brib-

ery or from motives of partiality or oppression, gave them to

persons, by the course and usage of the company, or in fact, not

rightfully entitled to them, and thereby deprived the plaintiff

below of the facilities of shipping his grain he should have had,

he is entitled to such damages as he may have sustained there-

from : Middleton v. Fowler, 1 Salk. 282 ; Boson v. Sandford, 2

Id. 440; Story on Agency, §§ 139, 453; Parsons on Cont., 62, 63.

The company was bound to use due diligence in carrying the

grain taken to the place of destination ; and if for want of such

diligence the grain taken was not carried and delivered at Chi-

cago, in the usual and reasonable time, the company is liable for

the damages thereby sustained; and if unreasonable delay is

shown, the company, to discharge itself, must show a reasonable

excuse, arising from accident, or other cause, not the conse-
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that the company shall furnish reasonable and ordinary facili
ties of transportation-such as are adapted to its mode of con
veyance and will meet the ordinary demands of the public. The
company was not bound to provide in advance for or anticipate
extraordinary occasions, or an unusual influx of freight to the
road : Wibert v. New York etc. R. R. Co. 19 Barb. 36 ; Stats.
1856, p. 1070.
Corporations for carrying are created for the p ublic good, and
powers and privileges are given them in consideration of the
benefits they are expected to confer upon the public. Their ob
ligations to the public require the use of their facilities fairly,
and in such manner as is be t calculated, in the p ro ecution of
their business, to afford the largest public benefit. An honest
and fair endeavor in the course of thei r legitimate enterprise to
accompli h thi is all that can be leo·ally required of them.
I f by rea on of the condition of the country and the peculiar
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shipment, and i n so doing acted in good faith, intending to af
ford the largest public accommodation, and not from motives of
partia lity or oppre sion, it has not thereby incurred legal liabil
ity. If the pl aintiff below has, in consequence of an extraor
dinary occasion, or of the public nece sities, and not from the
wrong of the company, sustained a loss, he must be content that
his loss is suffered for the public good.
The company is liable for the frauds and negligence of its
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The company was bound to use due diligence i n carrying the
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the damages thereby sustained ; and if unreasonable delay is
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excuse, arising from accident, or other cause, not the conse237
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quence of negligence : Parsons v. Hardy, 14 Wend. 216, 38 Am.

Dec. 521 ; Dows v. Cobb, 12 Barb. 310 ; Story on Bailm., § 509.

The company was bound to receive the grain of the plaintiff

according to its custom and usage ; and if that usage was to run

their cars upon a side-track to private warehouses, and there re-

ceive grain in the cars, a tender accordingly, or notice and read-

iness so to deliver, would impose obligations on the company to

take and carry the grain. Having adopted this mode, the com-

pany could not capriciously require that the grain should be

delivered in a different manner or at a different place: Mer-

riam v. Hartford etc. R. R. Co., 20 Conn. 354, 52 Am. Dec. 344;

Fulton Ins. Co. v. IMilner, 23 Ala. 420 ; Dixon v. Dunham, 14 111.

324. It was incumbent on the plaintiff below to prove a tender

of the customary price of carrying the grain offered to be

shipped, or a readiness and willingness to pay according to the

course and usage of the company in such case. The company

should have a lien upon the grain carried for reasonable charges,

and could withhold the same from delivery until paid. A readi-
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ness and willingness to pay the reasonable charges for carrying,

according to the usage of the company, would be sufficient to

impose the obligation to carry, unless the company required pre-

payment, and then the plaintiff would be required to offer and

be ready to pay accordingly. Slight evidence, however, of readi-

ness and willingness to pay would be sufficient, and they may be

presumed or inferred from surrounding circumstances tending

to raise such presumption: Story on Bailm., § 508; Angell &

Ames on Carriers, § 124; Parsons on Cont., § 548; Hough v.

Rawson, 17 111. 588.

The measure of damages in this case we regard as settled by

the case of Sangamon etc. R. R. Co. v. Henry, 14 111. 156. If

the grain shipped was not delivered in Chicago in reasonable

time for any fault of the company, the measure of damages is

the difference in the value of the grain at Chicago, when it was

in fact delivered, and when it should have been, in the usual

course of transportation, delivered there. If the company

wrongfully refused to carry the grain, the measure of damages

is the difference between the value at Chicago when, if carried,

it shoukVliave reached there, and its value at such time at the

place whence it should have been taken, including the necessary

expense of storage and deterioration, and the like, accruing by

reason of its detention, and deducting the reasonable expense of

transportation : Green v. Mann, 11 Id. 613.

There is no proof in the case that the grain was lost or dam-

aged by being detained at Roekford, and the jury probably based

their verdict upon the hypothesis that the company was bound
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quence of negligence : Parsons v. Hardy, 14 Wend. 216 38 Am.
Dec. 521 ; Dows v. Cobb, 12 Barb. 310 Story on Bailm., § 509 .
The company was bound to receive the grain of the µlaintiff
according to its cu tom and usage ; and if that u age was to run
their cars upon a side-track to private warehouses, and there re
ceive grain in the cars, a tender accordingly, or notice and read
iness o to del iver, would impose obligation on the company to
take and carry the grain. Having adopted this mode, the com
pany could not capriciou ly require that the grain should be
delivered in a di fferent manner or at a different place : Mer
riam v. Hartford etc. R. R . Co., 20 Conn. 354, 52 Am. Dec. 344 ;
Fulton In . Co. v. 1i lner 2 3 Ala. 420 Dixon v. Dunham, 14 Ill.
324. It was incumbent on the plaintiff below to prov a t nder
of the cu tomary price of carrying the grain offered to be
shipp d, or a readin s and will ingne s to pay accordi ng to the
cour e and usag of the company in such case. The company
should have a lien upon the grain carried for rea onable charO'es,
and could withhol d the same from delivery until paid. A readi
ness and will ingne s to pay the rea onable charges for carrying,
according to the usage of the company, would be sufficient to
impose the obligation to carry, un les the company required pre
payment, and then the plaintiff would be required to offer and
be ready to pay accordingly. Sli ht evidence, however, of readi
ne and willingne s to pay would be suffici nt, and th y may be
presumed or inf rred from surrounding circum tanc tending
to rai e such presumption : Story on Ba ilm.
50 ; Ang 11 &
Ames on Carriers,
124 ; Par ons on Cont., § 548 ; Hough v .
Rawson 17 Ill. 5 8.
The measure of damages i n this ca e we regard as settled by
the case of Sangamon etc. R. R. Co. v. Henry, 14 Ill. 156. I f
the grain shipped was not delivered i n Chicago in rea onable
time for any fault of the company, the measure of damaO'es is
the difference in the value of the grain at hicaO'o, when it was
in fact delivered and wh n it should have been, in the usual
cour e of transportation, delivered there.
If the company
wrongful ly refused to carry the grain, the measure of damages
is the difference between the value at Chica o when, if carried,
it . hould ave reached there, and its value at such time at the
place whence it should have been taken, including the necessary
expen e of storage and d terioration, and the l ike, accruing by
reason of its detention, and deducting the reasonable expense of
tran portation : G reen v. J\!I:ann, 1 1 Id. 613.
There is no proof in the case that the grai n was l ost or dam
aged by being detained at Rockford, and the jury probably based
their verdict upon the hypothesis that the company was bound
238
·

·

ILL.

ILL. CEN. E. R. CO. v. FEANKENBERG. §§ 67, 6S

to be ready at all events to carry whatever amount of freight

OEN. R. R. CO.

v.

FRA:NKENBERG.

§ § 67, GS

to b ready at all event to carry whatever amount of freight
" as for tran portation and when required.
Judgment reversed and cause remanded.

was for transportation, and when required.

Judgment reversed and cause remanded.

68. ILLINOIS CENTRAL RAILROAD CO. V. FRANKEN-

BERG.

54 III. 88; 5 Am. B. 92. 1870.

Assumpsit against the railroad company for the value of cab-

bage spoiled through delay by a connecting line. The bill of

68.

ILLINOIS CENTRAL RAILROAD CO. V. FRANKEN
BERG.
54 nl. 88; 5 Am. R . 92.

lading provided that for loss or damage the remedy should be

against that carrier in whose custody the packages might be at

the time of the injury. Defendant line delivered the cabbage in

good condition to the connecting line. Judgment for plaintiff.

Breese, Ch. J. The question presented by this record is one

of great importance to the public, and to the railroad interests of

the country, and has received our most careful consideration.

It is a question on which the courts of this country are not

in harmony with themselves, nor with those of England, to

whose decisions we are accustomed to refer as evidence of what
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the common-law is, on any subject which has engaged their de-

1870.

a ainst the railroad company for the value of cab
bage spoiled through delay by a connecting l ine. The bill of
lading provided that for lo s or damage the remedy should be
against that carrier i n whose custody the packages might be at
the time of the injury. Defendant line deliver d the cabbage in
good condition to the conn cting line. Judgment for plaintiff.
AssuMPSIT

liberations.

The question is, as to the extent of the liability qi a railroad

company as common carriers of goods and property.

While there is no difficulty in defining, in general terms, when

the liability of a common carrier begins, the courts of this

country are not agreed as to the point when it terminates.

A common carrier is defined to be one who undertakes, for

hire, to transport the goods of such as choose to employ him,

from place to place. Railway companies are under obligations to

receive and transport all goods which may be offered to them

for such purpose, and without delay. They cannot lie by, as the

wagoners in early times were accustomed to do, for a rise in

the price of freights. They are regarded by all courts as com-

mon carriers, resting vmder a duty to transport such articles as

may be delivered to them in the course of their business, and

their liability commences when the goods are delivered to their

agent authorized to receive them. They may demand the freight

money in advance, and if not paid, may refuse to carry the

goods, but when they are received they are at the risk of the

carrier, and from which time he is regarded as an insurer, and

held to the most stringent responsibilities, from which he can

only be relieved by the operation of one of two causes, the act
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Ch. J. The q uestion pre ented by this record is one
of great importance to the public, and to the railroad interests of
the country and ha received our mo t careful consideration.
It is a que tion on which the courts of this country are not
in harmony with th m elves, nor with those of England, to
whose decisions we are accustomed to refer as evidence of what
the common-law is, on any subject which has en.gag d their de
liberations.
The que tion i , as to the extent of the liability qf a railroad
company as common carriers of goods and property.
While there is no difficulty in defining, in general terms, when
the liability of a common carrier begins, the courts of this
country are not agreed as to the point when it terminates.
A common carrier is defined to be one who undertakes, for
hire, to tran port the goods of such as choo e to employ him,
from place to p lace. Railway companies are under obligations to
receive and transport all goods which may be offered to them
for such purpo e and without delay. They cannot lie by, as the
wagoners in early times were accustomed to do, for a rise i n
the price o f freights. They are regarded by a l l courts as com
mon carrier , resting under a duty to tran port such article as
may be delivered to them in the course of their business, and
their liability commences when the goods are delivered to their
agent authorized to receive them. They may demand the freight
money in advance, and i f not paid, may refuse to carry the
goods but when they are received they are at the risk of the
carri r and from which time he is reo·arded as an i nsurer, and
hel d to the most stringent responsibilities, from which he can
only be relie-,'cd b-, the operation of one of two causes, the act
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of God or the public enemy. Public policy has always de-

manded this rule, inasmuch as the goods are entirely in the

power of the carrier, and it being so easy for him to conceal

his fraud or misconduct, and so difficult for the owner to prove

it, that the law does not permit the inquiry, but supplies the

want of proof by a conclusive presumption. Porter v. Chicago

and Rock Island R. R. Co., 20 111. 407, 71 Am. D. 286 ; Baldwin

V. American Express Co., 23 111. 197, 74 Am. D. 190.

The liability of the carrier commencing with the receipt of

the goods, it necessarily continues until they are delivered by

him at their place of destination, where the owner or consignee

' is bound to be present and receive them and pay the freight

for them, if not previously paid. If he be not present to receive

the goods, they can be placed in a safe and sufficient warehouse,

when the liability of the carrier ceases and that of warehouse-

man begins.

The important question now arises, is he thus bound to carry

and deliver to a point or place not on his route ?
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This is a question not settled by the courts of this country,

though the received doctrine may be said to be, that the carrier

is not responsible beyond his own route, except upon his special

undertaking so to be liable.

By the law of common carriers, their liability was fixed on the

receipt of the goods to be carried. They are insurers of the

goods, and if not delivered at their place of destination, they are

accountable for them, and when called upon to account for them,

the onus of proof is upon them and they are chargeable with

their value, unless the loss was caused by a force superior to

human agency, which no foresight could have guarded against,

or by the public enemy.

This is the extent of the liability of common carriers by the

common-law. The receipt of goods by them is all that is neces-

sary to fix this liability, so that, if a parcel or package be de-

livered to a railroad at Chicago, marked for Louisville, Ken-

tucky, or any other place off their route, and they receive it to

carry, they are bound, by this rule of the common-law, if the

parcel or package be lost, to account to the owner for its value.

The contract of the shipper is with the carrier in whose custody

he placed the goods.

A responsibility so vast being cast upon carriers by the com-

mon-law, it soon became a question how they could remove or

lessen it. A resort was had to a general notice, which was held

by this court and other courts to be insufficient. Western Trans-

portation Co. V. Newhall, 24 111. 466, 76 Am. D. 760. But it

was held by this court, in the case of the Illinois Cent. R. R. Co.
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of God or the public enemy. Publi c policy has always de
manded this rule, i nasmuch as the goods are entirely in the
power of the carrier, and it being so easy for him to conceal
his fraud or misconduct, and so difficult for the owner to prove
it, that the law does not permit the inquiry, but supplies the
want of proof by a conclusive presumption. Porter v. Chicago
and Rock Island R. R. Co., 20 Ill. 407, 71 Am. D. 286 ; Baldwin
v. American E xpress Co., 23 I l l . 197, 74 Am. D. 1 90.
The liability of the carrier commencing with the receipt of
the goods, it necessarily continues until they are delivered by
him at their place of destination, where the owner or consignee
, is bound to be present and receive them and pay the freight
for them, if not previously paid. If he be not present to receive
the goods, they can be placed in a safe and sufficient war house,
when the l iabil ity of the carrier ceases and that of war house
man begins.
The important question now arises, is he thus bound to carry
and deliver to a point or place not on his route �
This is a question not settled by the courts of this country,
though the received doctrine may be said to be, that the carrier
is not responsible beyond his own route, except upon his special
undertaking so to be liable.
By the law of common carriers, their liability was fixed on the
receipt of the goods to be carried. They are insurers of the
goods, and if not del ivered at their place of destination, they are
accountable for them, and when called upon to account for them,
the oniis of proof is upon them and they are chargeable with
their val ue, unless the loss was caused by a force superior to
human agency, which no foresight coul d have guarded against,
or by the public enemy.
This is the extent of the l iability of common carriers by the
common-law. The receipt of goods by them is all that is neces
sary to fix this l iability, so that, i f a parcel or package be de
l ivered to a railroad at Chicago, marked for Louisvil le, Ken
tucky, or any other place off thei r route, and they receive it to
carry, they are bound, by this rule of the common-law, i f the
parcel or p ackage be lost, to account to the owner for its value.
The contract of the shipper is with the carrier in whose custody
he placed the goods.
A responsibility so vast being cast upon carriers by the com
mon-law, it soon became a �question how they could remove or
l essen it. A re ort was had to a general notice, which was held
by this court an d other courts to be insufficient. Western Trans
portation Co. v. Newhall , 24 Ill. 466, 76 Am. D. 760. But it
was held by this court, in the case of the Illinois Cent. R. R. Co.
240

ILL.

ILL. CEN. K. E. CO. v. FKANKENBEEG. § 68

V. Morrison ct al, 19 id. 136, that such carriers may relieve

themselves from their general liability by special contract. In

that case, Morrison, by his writing, under seal, in consideration

of a reduction of the freight charges upon a lot of cattle, as-

sumed the risk of transportation, and released the company

from all claims which might arise from damage or injury to the

stock while in the cars, or for delay in its carriage, or for es-

cape from the cars, and, generally, from all claims except such

as might arise from the gross negligence or default of the

agents or officers of the company.

We have examined all the cases cited upon both sides of this

question, and pondered them, anxiously desiring to recognize

a rule which, while it shall not perplex and injure the commercial

interests of the country, shall, at the same time, protect the car-

rier's interest, or, at least, be of so much service to it that the

proprietors of that interest may know and understand the full

extent of their obligations to the public.

So long ago as 1860, this court, in the case of this same com-
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pany against Copeland, 24 111. 332, 76 Am. D. 749, expressed a

decided partiality for the rule in Muschamp's case, 8 Mees. &

Wels. 421, so much relied on by the appellee, and in which case

all the authorities, English and American, were fully examined,

and we said, though this point was not in the case, we were

inclined to yield to the force of the reasoning of the English

courts, on principles of public convenience, if no other, and to

hold, when a carrier receives goods to carry, marked to a par-

ticular place, he is prima facie bound to carry to, and deliver

at that place. By accepting the goods so marked, he impliedly

agrees so to do, and he ought to be answerable for the loss.

Again, in the case of the same company against Johnson, 34

id. 389, there was an express understanding to transport the

goods to Wheeling; but the court, referring to Copeland 's case,

supra, considered that case as holding that a carrier who re-

ceives goods to carry, marked to a particular place, was bound

to carry to, and deliver at that place ; that it was an agreement

implied from the mark or direction on the goods, and accepting

them so marked, that the liability arose.

Now, on the point of public convenience, which consideration

had great weight with us in determining which rule should be

adopted, it seems to us that consignors of the productions of our

country, or other property, by railroad, should not be required,

in case of loss or damage, to look for remuneration to any other

party than the one to w^hich they delivered the goods. It would

be a great hardship, indeed, to compel the consignor of a few

barrels of flour, delivered to a railroad in this State, marked to
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v. forrison et al, 1 9 id. 136, that such carriers may relieve
themselves from their general liability by special contract. In
that case, Morrison, by his writing, under seal, in consideration
of a reduction of the freight charges upon a lot of cattle, as
sumed the risk of transportation, and released the company
from all claims which might arise from damage or injury to the
stock while in the cars, or for delay in its carriage, or for es
cape from the cars, and, generally, from all claims except such
as might arise from the gross negligence or default of the
agents or officers of the company.
We have examined all the cases cited upon both sides of this
question, and pondered them, anxiously desiring to recognize
a rule which, while it shall not perplex and injure the commercial
interests of the country, shall, at the same time, protect the car
rier 's interest, or, at least, be of so much service to it that the
proprietors of that interest may know and understand the full
extent of their obligations to the public.
So long ago as 1 860, this court, in the case of this same com
pany a ·ainst Copeland, 24 Ill. 332, 7 6 Am. D . 7 49 , expressed a
decided partial ity for the rule in lVIuschamp 's case, 8 Mees. &
Wels. 421, so much rel ied o n by the appellee, and in which case
all the authorities, E nglish and American, were fully examined,
and we said, though this point was not in the case, we were
inclined to yield to the force of the rea oning of the E nglish
courts, on principles of public convenience, i f no other, and to
hold, when a carrier receives goods to carry, marked to a par
ticular p lace, he is prima facie bound to carry to, and del iver
at that place. By accepting the goods so marked, he impliedly
agrees so to do, and he ought to be answerable for the loss.
Again, i n the case of the same company against Johnson, 34
id. 389, there was an express understanding to transport the
goods to Wheel ing ; but the court, referring to Copeland 's case,
sit,pra, considered that case as holding that a carrier who re
ceives goods to carry, marked to a particular place, was bound
to carry to, and deli' er at that place ; that it was an agreement
implied from the mark or direction on the goods, and accepting
them so marked, that the liability arose.
Now, on the point of public convenience, which consideration
h ad great weight with us in determining which rule should be
adopted, it seems to us that consignors of the productions of our
country, or other property, by railroad, should not be required,
in ca e of loss or damage, to look for remuneration to any other
party than the one to which they delivered the goods. It would
be a great hardship, indeed, to compel the consignor of a few
barrels of flour, delivered to a railroad in this State, marked to
16
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New York city, and which are lost in the transit, to go to New

York, or to the intermediate lines of road, and spend days and

weeks, perhaps, in endeavors to find out on what particular road

the loss happened, and, having ascertained it, in the event of a

refusal to adjust the loss, to bring a suit in the court of New

York for his damages. Far more just would it be to hold the

company who received the goods in the first instance, as the

responsible party and the intermediate roads its agents to

carry and deliver; and it is the most reasonable and just, for all

railroads have facilities, not possessed by a consignor, of trac-

ing losses of property conveyed by them, and all have, or can

have, running connections with each other. Above all, when it

is considered the receiving company can, at the outset, relieve

itself from its common-law liability by a special and definite

agreement, such a rule cannot prejudice them. The rule being

known, all parties can readily accommodate their business to it,

and no inconvenience can result to any one from its operation.

In the case of the Illinois Central R. R. Co. v. Morrison, 19
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111. 136, there was a formal stipulation under hand and seal,

by which the consignor, for a valuable consideration, agreed to

release the company from their common-law liability as car-

riers.

In Adams Express Co. v. Haynes, 42 id. 90, it was said, if a

shipper takes a receipt for his goods from the company, with a

full knowledge of its terms and conditions, intending to assent

to the restrictions contained in it, then it becomes his contract

as fully as if he had signed it.

By such a contract, the rights and duties of the parties to it

must be governed; and if the stipulations in it go to limit the

common-law liability, and they plainly appear in the instru-

ment, and are not covertly inserted in it, and are understood by

the consignor, then it must be enforced as any other contract

of parties made in good faith.

Testing this case by these considerations, the receipt or bill

of lading executed by appellants and accepted by the consignors,

reciting, as it does, that the goods in question were consigned

to Pana, and charges paid to that point, and that appellants

should not be liable for loss or damage save on their own road,

amounts to a special contract, relieving the company from their

common-law duty.

It is a question for the jury to determine, whether the terms

of the receipt were understood by the consignors and assented

to by them. If they were, they are bound by them.

The fact that the charges were guaranteed from Pana, was not

for the benefit of appellants, but for the benefit of the connecting

242

RIGHTS

AND

DUTIES OF COMMO

CARRIER.

New York city, and \vhich are lost i n the transit, to go to New
York, or to the i nterme<liate lines of road, and spend days and
·weeks, perhaps, in endeavors to find out on what particular road
the loss happened, and, having ascertained it, in the event of a
refusal to adj ust the loss, to bring a suit in the court of New
York for his damages. Far more j ust would it be to hold the
company who received the goods in the :first i nstance, as the
responsible p arty; and the i ntermediate roads its agents to
carry and deliver ; and it is the most rea on.able and j ust, for all
railroads have facilities, not possessed by a consignor, of trac
ing losses of p roperty conveyed by them, and all have, or can
have, running connections w ith each other. Above all, when it
is considered the receiving company can, at the QUtset, relieve
itsel f from its common-law liability by a special and definite
agreement, such a rule cannot p rejudice them. The rule being
known, all parties can readily accommodate their business to it,
and no i nconvenience can result to any one from its operation.
In the case of the Ill inois C entral R. R. Co. v. Morrison, 1 9
I l l . 1 3 6, there was a formal stipulation u nder hand and seal ,
by which the consignor, for a valuable consideration, agreed to
release the company from their common-law liability as car
riers.
In Adams E xpress Co. v. Haynes, 42 id. 90, it was said, i f a
shipper takes a receipt for his goods from the company, with a
full knowledge of its terms and conditions, intending to assent
to the restrictions contained i n it, then it becomes his contract
as fully as if he had signed it.
By such a contract, the rights and duties of the parties to it
m ust be governed ; and i f the stipulations in it go to limit the
common-law liability, and they plainly appear in the instru
ment, and are not covertly inserted in it, and are understood by
the consignor, then it must be enforced as any other contract
of parties made in good faith.
Testing this case by these considerations, the receipt or bill
'
of lading executed by appell ants and accepted by the consignors,
reciting, as it does, that the goods in question were consigned
to Pana, and charges paid to that point, and that appellants
should not be liable for loss or damage save on their own road,
amounts to a special contract, relieving the company from their
common-law duty.
It is a que tion for the jury to determine, whether the terms
of the receipt were understood by the consignors and assented
w by them. If they were, they are bound by them.
The fact that the charges were guaranteed from Pana, was not
for the benefit of appellants, but for the benefit of the connecting
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road, whose usage was to decline the receipt of perishable arti-

cles, as these were, unless the charges were guaranteed.

We think justice would be promoted by sending this cause

back for trial, in the light of the views here^presented, and of the

rule we think necessary to be established for the government

of all such transactions, and for that purpose reverse the judg-

ment and remand the cause.

Lawrence, McAlister and Thornton dissented from this

opinion.

Judgment reversed.

69. LOUISVILLE, EVANSVILLE & ST. LOUIS RAILROAD

CO. V. WILSON.

119 Ind. 352, 21 N. E. R. 341. 1889.

v.

WILSON.

§ § 68, 69

road, whose usage was to decline the receipt of perishable arti
cles, as these were, unle s the charges were guaranteed.
We think j u tice vrnuld be promoted by sending this cause
back for trial, in the light of the view. here..,,presented, and of the
rule we think necessary to be established for the government
of all such transactions, and for that purpose reverse the j udg
ment and remand the cause.
LA:wRE CE, MCALISTER and THORNTON dissented from this

op m10n .
Judgm ent reversed.

Action to recover $2,700 excess freight on lumber. Freight

was charged according to a public circular, but plaintiffs claimed

an oral agreement with the general freight agent to continue to

carry for plaintiffs at a former and lower rate.

Mitchell, J. (After stating the facts.) It is to be observed
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that the complaint was framed and that the action proceeded to

69. LO I SV I L L E , :E VANSVI LLE & ST. LOUI S RAILROAD
CO. V. WILSON.

judgment upon the theory that the ties were shipped under an

1 1 9 I nd. 352, 21

oral agreement, by the terms of which the railroad company

N.

E.

R.

34 1 .

1

9.

bound itself to carry the plaintiff's freight at the rate of $14

per car-load. The action is to recover for overcharges made in

disregard of this agreement. The proof, however, shows, with-

out any contradiction whatever, that the shipments were made

— with possibly some exceptions, in which cases bills were de-

livered after the shipments had been made — pursuant to writ-

ten and printed bills of lading, signed by the company's agent

Action to recover $2 ,700 exce s freight on lumber. Freight
was charged according to a public circular, but plaintiffs claimed
an oral agreement with the general freight agent to continue to
carry for p laintiffs at a former and lower rate.

and delivered to the shipper before the transportation began, in

each instance.

The question presented at the threshold, therefore, is, was it

competent for the plaintiffs, without alleging any fraud, con-

cealment or mistake, to recover upon an oral contract made

prior to the issuing of the bills of lading, which are supposed

to set forth the terms and conditions upon which the goods were

to be transported, or must the rights of the parties be deter-

mined by the express terms and legal import of these instru-

ments? A bill of lading is twofold in its character. It is a re-

ceipt, specifying the quantity, character and condition of the

goods received; and it is also a contract, by which the carrier
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( A fter stating the facts. ) It is to be observed
that the comp laint was framed and that the action proceeded to
j udgment upon th theory that the ties were shipped under a n
oral agreement, by the terms of which the railroad company
bound itself to carry the p laintiff 's freight at the rate of $14
per car-load. The action is to recover for overcharges made in
disregard of this agreement. The proof, however, shows, with
out any contradiction whatever, that the shipments were made
-with possibly some exception , i n which ca es bills were de
livered a fter the shipments had been made-pursuant to writ
ten and printed bills of lading, signed by the company 's agent
and delivered to the shipper before the transportation began, i n
each i nstance.
The question presented at the threshold, therefore, is, was i t
competent for the plaintiffs, without alleging any fraud, con
cealment or mi take, to recover upon an oral contract made
p rior to the is uing of the bills of l ading, which are supposed
to set forth the terms and conditions upon which the goods were
to be transported, or must the rights of the parties be deter
mined by the express terms and legal import of these i nstru
ments � A b ill of l ad in g is twofold in its character. It is a re
ceipt, specifying the quantity, character and condition of the
goods received ; and it is also a contract, by which the carrier
MITCHELL,

J.
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agrees to transport the goods therein described to a place named,

and there deliver them to a designated consignee upon the terms

and conditions specified in the instrument. The Delaware, 14

Wall. 579; O'Brien v. Gilchrist, 34 Me. 554, 56 Am. D. 676; 2

Am. and Eng. Encycl. Law, 228; Chandler v. Sprague, 5 Met.

(Mass.) 306, 38 Am. D. 404, and note; Friedlander v. Texas

& Pac. R. W. Co., 130 U. S. 416, 9 Sup. Ct. Repr. 570.

So far as a bill of lading is in the nature of a receipt, or an

acknowledgment of the quantity and condition of the goods

delivered, it may, like any other receipt, be explained, varied,

or even contradicted ; but as a contract, expressing the terms

and conditions upon which the property is to be transported, it is

to be regarded as merging all prior and contemporaneous agree-

ments of the parties, and, in the absence of fraud, concealment

or mistake, its terms or legal import, when free from ambiguity,

cannot be explained nor added to by parol. Snow v Indiana etc.

R. W. Co., 109 Ind. 422, and cases cited.

"Such a contract is to be construed, like all other written
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contracts, according to the legal import of its terms." It be-

comes the sole evidence of the undertaking, and all antecedent

agreements are extinguished by the writing. Lawson Contracts

of Carriers, § 113 ; Collender v. Dinsmore, 55 N. Y. 200, 14 Am.

R. 224; Southern Ex. Co. v. Dickson, 94 U. S. 549; Bank of

Kentucky v. Adams Ex. Co., 93 U. S. 174; Kirkland v. Dins-

more, 62 N. Y. 171, 20 Am. R. 475. Thus, in Snow v. Indiana,

etc., R. W. Co., supra, the shipper of a car-load of horses, who

had received a bill of lading in which no route was designated

by which the car was to be forwarded after leaving the initial

carrier's line, offered to prove that a particular line had been

agreed upon. It was held that the silence of the bill of lading in

the respect mentioned was the same in legal effect as if a provi-

sion had been inserted therein authorizing the first carrier to

select, at its discretion, any customary or usual route which was

regarded as safe and responsible, by which to forward the car,

and that the provision thus imported into the bill of lading was

no more subject to be assailed by parol than was any of the

express terms of the contract. The cases which affirm this prin-

ciple are very numerous. They proceed upon the theory that,

in the absence of express stipulation, certain terms are or may

be annexed to e\ery contract by legal implication, and that stip-

ulations thus imported into a contract become as effectually a

part of the written agreement as though they were expressed

therein in terms. Long v. Straus, 107 Ind. 94, 6 N. E. R. 123,

57 Am. R. 87; Hudson Canal Co. v. Pennsylvania Coal Co., 8

Wall. 276, 288 ; Hill v. Syracuse, etc., R. R." Co., 73 N. Y. 351,
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agrees to transport the goods therein described to a p lace n am d,
and there deliver them to a designated con igne e upon the terms
and conditions specified i n the in trument. The Delawar , 14
Wal l . 579 ; 0 'Brien v. G ilchrist, 34 l\fe. 554, 56 Am. D. 676 ; 2
Am. and Eng. Encycl. Law, 228 ; Chandler v. Sprague, 5 Met.
( Mass. ) 306, 38 Am. D . 404, and note ; Friedlander v. Texas
& Pac. R. W. Co., 1 30 U. S. 416, 9 Sup. Ct. Repr. 570.
So far as a bill of lading is i n the nature of a rece ipt, or an
acknowledgment of the quantity and cond ition of the goods
delivered, it may, like any other receipt, be explained, varied,
or even contradicted ; but as a contract, expressing the terms
and conditions upon whi h the p roperty is to be transported, it is
to be regarded as mergi ng al l prior and contemporaneous agr e
ments of the parties, and, i n the abs nee of fraud, concealm ent
or mistake, its terms or legal i m port, when fr e from ambiguity,
cannot be exp lained nor added to by parol . Snow v Indiana tc.
R. W. Co., 1 09 I n d. 422, and cas s cited.
' ' Such a contract is to be construed, like all other written
contracts, according to the legal import of its terms. ' ' It be
comes the sole evidence of the und ertaking, and all anteceden t
agreements are extinguish d by the writing. Lawson Contracts
of Carriers, § 1 1 3 ; Col l en ler v. D insm ore, 55 N. Y. 200, 14 Am.
R. 224 ; Southern Ex. Co. v . D i kson 94 U. S. 549 ; Bank of
Kentucky v. Adams Ex. Co., 93 U. S. 1 74 ; Kirkland v. D i ns
more, 62 N. Y. 1 7 1 , 20 Am. R. 4 75. Thu , in Snow v. Indiana,
etc., R. W. Co. su pra , the ·hipper of a car-load of horses, who
had received a bill of lading in which no route was desi gnated
by which the car was to be forwarded aft r leaving the ini tial
carri er 's l ine, offered to p rove that a particular l ine had been
agreed upon. It was h ld that the silence of the bill of lading i n
the respect mention d was the same i n legal effect as i f a p rovi
sion had been inserted therein authorizing the first carrier to
select, at its di cretion , any customary or usual route wh ich was
regarded as safe and re ponsibl e, by which to forward the car,
and that the p rovision thus import d i nto the bill of lading was
no more subject to be assai le d by parol than was any of the
express terms of the contract. The cases wh ich affirm this prin
ci p l e are very n umerous. They proceed upon the theory that,
in the absence of express stip ulation , ce rtain terms are or may
be annex d to every contract by legal implication, and that stip
ulations thus i m ported into a contract become as effectually a
part of the written a reement as thou gh they were expressed
therein i n terms. Long v. Straus, 107 Ind. 94, 6 N. E. R. 123,
57 A m . R . 87 ; Hu dson Canal Co. v. Pennsylvania Coal Co., 8
Wall . 276, 288 ; I-I i l l v. Syracuse, tc., R. R. Co., 73 N. Y. 351,
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29 Am. R. 163. Thus, where, in a written contract for the sale

of property, no time is fixed for the payment of the purchase-

price, the law implies that the price is to be paid upon the de-

livery or transfer /of the property, and the purchaser, without

alleging fraud or mistake, would not be heard to prove by parol

that the sale was made on credit. An apparent exception to the

general rule occurs when proof of an agreement collateral to that

contained in the bill of lading is offered. Baltimore, etc.. Steam-

boat Co. V. Bro\^Ti, 54 Pa. St. 77; Lawson Contracts of Car-

riers, § 115.

As we have seen, all the bills of lading contain a stipulation

to the effect that the cross-ties are to be transported over the

defendant's road, and that they are to be delivered as therein

specified, upon payment of freight and charges in par funds.

In some of them the amount to be paid is not fixed, while in

others the charges actually collected were inserted in the bills

of lading before they were delivered to the plaintiffs, and be-

fore the ties were transported. Surely there can be no ground
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of recovery where the amount actually collected was stipulated

in the bills of lading beforehand. Nor was it competent to give

evidence of an oral agreement concerning the amount of freight

to be paid, with a view of establishing a right of recovery in re-

spect to those bills of lading in which the amount was not fixed

in express terms. The bills of lading must be regarded as com-

plete contracts into which all the oral negotiations of the pay-

ties are merged, or they are entirely without force or effect a«

evidence of the terms and conditions upon which the goods wei«i

to be transported. While it is true, the contract of a commor*

carrier to transport goods is equally binding whether it be by

parol or in writing (Mobile, etc., R. W. Co. v. Jurey, 111 U. S.

584), no good reason can be suggested in support of a rule

which should declare that part of the contract might be in writ-

ing, and part, covering the same subject-matter, by parol. Either

the bill of lading must be regarded as the sole repository of the

agreement of the parties, in respect to the terms upon which

the shipments were made, or it must be regarded as a receipt,

and nothing more. As a contract, a bill of lading, like other

written contracts, is presumed, in the absence of imjxosition or

mistake, to embody the entire agreement of the parties. Lawson

Contracts of Carriers, sections 112, 113 ; Long v. New York, etc.,

R. R. Co., 50 N. Y. 76.

The bills of lading involved in the present ease cover every

subject of the contract of shipment, except that some of them

are silent as to the amount of freight to be paid. If, in the ab-

sence of an agreem.ent, the law supplies this term by implication,
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29 Am. R. 163. Thus, where, in a written contract for the sale
of property, no time is fixed for the payment of the p urcha. e
price, the law implies that the price is to be paid upon the de
l ivery or transfer .of the property, and the purchaser, without
a lleging fraud or mi take, would not be heard to prove by parol
that the sale was made on credit. An apparent exception to the
general rule occurs when proof of an agreement collateral to that
contained in the bill of lading is offered. Baltimore, etc., Steam
boat Co. v. Brown, 54 Pa. St. 77 ; Lawson Contracts of Car
riers § 1 15.
As we have seen, all the bills of lading contain a stipulation
to the effect that the cross-ties are to be transported over the
defendant 's road, and that they are to be delivered as therein
specified upon payment of fr ight and charges in par fund .
In some of them the amount to be paid is not fixed, while in
others the charo·e f1, c tually colle te l were in rted in the bills
of lading before they were deliver d to the plaintiffs and be
fore the ties were transported. Surely there can be no ground
of recov ry where the amount actually collected was stipulated
in the bills of lading beforehand. Nor was it competent to give
evidence of an oral agreement concerning the amount of freight
to be paid with a view of establishing a right of recovery in re
spect to those bills of la ling i n " hi ch the amount was not fixed
in expres terms. The bills of lading must be regarded as com
plete contracts into which all the oral negotiations of the pay. .
ties are m r ed or they are enti rely \\ithout force or effect a �
evidence of the terms and condition upon which the goods wern
to be transported. While it is tru , the contract of a commoll.
carrier to transport goods is equally binding wheth r it be by
parol or in writing ( fobile, etc., R. W. Co. v. Jurey 1 1 1 U. S.
584 ) , no good reason can be su ge ted i n support of a rule
which shoul d declare that part of the contract might be in writ
ing, and part, covering the same subject-matter, by parol. E ither
the bill of lading must be regarded as the sole repository of the
agreement of the partie , in re pect to the terms upon which
the shipments were made, or it must be regarded as a receipt,
and nothing more. As a contract, a bill of lading, l ike other
written contracts, is presumed, in the absence of imposition or
mistake, to embody the entire agreement of the parties. Lawson
Contracts of Carrier , sections 1 1 2, 113 ; Long v. New York, etc.,
R . R. Co., 50 N. Y. 76.
The bills of lading involved in the present case cover every
subject of the contract of shipment except that some of them
are silent as to the amount of freight to be paid. If, in the ab
sence of an agreement, the law supplies this term by implication,
'> A t::
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then the writings constitute complete contracts, and parol evi-

dence is inadmissible to vary,^ control or contradict tiie terms

therein expressed, or those which the law certainly implies.

Indianapolis, etc., R. R. Co. v. Remmy, 13 Ind. 518; Jefferson-

ville, etc., R. R. Co. v. Worland, 50 Ind. 339 ; Pemberton Co. v.

N. Y. Central R. R. Co., 104 Mass. 144.

The law makes it the duty of every common carrier to receive

and carry all goods, seasonably offered for transportation, and

authorizes a reasonable reward to be charged for the service.

The amount to be paid is, in a measure, subject to the agreement

of the parties; but when the amount is not fixed by contract,

the law implies that the carrier shall have a reasonable reward,

which is to be ascertained by the amount commonly, or cus-

tomarily, paid for other like services. Johnson v. Pensacola,

etc., R. R. Co. 16 Florida, 623, 26 Am. R. 731 ; Angell Carriers,

section 892 ; Lawson Contracts of Carriers, section 125.

Whether a railroad company may, in the absence of legisla-

tion, agree upon different rates of compensation for similar ser-
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vices for different persons, is a question we need not consider

in the present case. Fitchburg R. R. Co. v. Gage, 12 Gray, 393 ;

Spofford V. Boston, etc., R. R. Co., 128 Mass. 326; Ragan v.

Aiken, 9 Lea. 609, 42 Am. Rep. 684.

Without regard to the rights of the shipper and carrier, as

they may appear under special contracts, the agreement which

the law imports into every bill of lading which does not stipu-

late the price to be paid for the service is, that the compensa-

tion shall be reasonable, and such as is customarily charged

others for like service under like conditions. London, etc., R.

W. Co. V. Evershed, L. R. 3 App. Cases, 1029. This is the con-

tract which the law makes for the parties, and which is imported

into every bill of lading which contains no express stipulation

covering the subject of the amount to be paid. The conclusion

which follows is, that in the absence of an express agreement

in respect to the amount to be charged written in the bills of

lading, the law implies that the amount shall be the reasonable

or customary charge. It is neither averred nor proved that the

amount collected was unreasonable, or more than the usual or

customary charge for like services. The plaintiffs were, there-

fore, not entitled to recover.

The judgment is reversed, with costs, with directions to the

court to sustain the motion for a new trial.
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then the writings constitute complete contracts, and parol evi
dence is inadmissibl e to vary,, control or contradict the terms
therein expressed, or those which the law certainly implies.
I ndianapolis, etc., R. R. Co. v. Remmy, 13 Ind. 518 ; Jefferson
ville, etc., R. R. Co. v. Worl and, 50 Ind. 339 ; Pemberton Co. v.
N. Y. Central R. R. Co., 104 Mass. 144.
The law makes it the .duty of every common carrier to receive
and carry a l l goods, seasonably offered for transportation, and
authorizes a reasonable reward to be charged for the service.
The . amount to be paid is, in a measure, subject to the agreement
of the parties ; but when the amount is not fi xed by contract,
the law implies that the carrier shall have a reasonable reward,
which is to be ascertained by the amount commonly, or cus
tomarily, paid for other l ike services. Johnson v. Pensacola,
etc., R. R. Co. 16 Florida, 623, 26 Am. R. 731 ; Angel l Carriers,
section 392 ; Lawson Contracts of Carriers, section 125.
Whether a railroad company may, in the absence of legisla
tion, agree upon different rates of compensation for similar ser
vices for different persons, is a question we need not consider
in the present case. Fitchburg R. R. Co. v. Gage, 12 Gray, 393 ;
Spofford v. Boston, etc., R. R. Co., 128 Mass. 326 ; Ragan v.
A iken, 9 Lea. 609, 42 Am. Rep. 684.
Without regard to the rights of the shipper and carrier, as
they may appear under special contracts, the agreement which
the law imports into every bill of l ading which does not stipu
l ate the price to be paid for the service is, that the compensa
tion shal l be reasonable, and such as is customarily charged
others for l ike service under l ike conditions. London, etc., R.
W. Co. v. Evershed, L. R. 3 App. Cases, 1029. This is the con
tract which the l a w makes for the parties, and which is imported
into every bill of lading which contains no express stipulation
covering the subj ect of the amount to be paid. The conclusion
which follows is, that in the absence of an express agreement
in respect to the amount to be charged written in the bills of
l ading, the law implies that the amount shal l be the reasonable
or cu tomary charge. ·It is neither averred nor proved that the
amount collected was unreasonable, or more than the usual or
customary charge for like services. The plaintiffs were, there
fore, not entitled to recover.
The j udgment is reversed, with costs, with directions to the
court to sustain the motion for a new trial.
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l\IIU NN V. ILLINOIS,

94 U. S. 113. 1876.

94 u. s. 1 13.

Action against Munn and Scott, owners of a grain elevator in

Chicago, for failing to take out a license under a statute passed

1 76.

by the legislature in pursuance and under authority of an ar-

Action against Munn and Scott, owners of a grain elevator in
Chicago, for failing to take out a l icense under a statute passed
by the legi lature in pursuance and und r authority of an ar
ticle of the con titution of Illinois, and for charging for storage
more than the rate fixed by uch statute. The lef ndant wer
found guilty and fin l $100, and thi was affirm d by the u
preme court of I ll inois. Munn & Scott sued out writ of rror
to this court.

ticle of the constitution of Illinois, and for charging for storage

more than the rates fixed by such statute. The defendants were

found guilty and fined $100, and this was affirmed by the su-

preme court of Illinois. Munn & Scott sued out writs of error

to this court.

Mr. Chief Justice Waite delivered the opinion of the court.

The question to be determined in this case is whether the

general assembly of Illinois can, under the limitations upon the

legislative power of the states imposed by the Constitution of the

United States, fix by law the maximum of charges for the stor-

age of grain in warehouses at Chicago and other places in the

state having not less than one hundred thousand inhabitants,
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different owners is mixed together, or in which grain is stored

in such a manner that the identity of different lots or parcels

cannot be accurately preserved."

It is claimed that such a law is repugnant —

1. To that part of sec. 8, art. 1, of the Constitution of the

United States w^hich confers upon Congress the power "to reg-

ulate commerce with foreign nations and among the several

states ; ' '

2. To that part of sec. 9 of the same article which provides

that "no preference shall be given by any regulation of com-

merce or revenue to the ports of one state over those of an-

other;" and

3. To that part of amendment 14 which ordains that no state

shall "deprive any person of life, liberty, or property, without

due process of law, nor deny to any person within its juris-

diction the equal protection of the laws."

We will consider the last of these objections first.

Every statute is presumed to be constitutional. The courts

. ought not to declare one to be unconstitutional, unless it is

clearly so. If there is doubt, the expressed will of the legisla-

ture should be sustained.

The Constitution contains no definition of the word "de-

prive," as used in the Fourteenth Amendment. To determine

its signification, therefore, it is necessary to ascertain the effect
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which usage has given it, when employed in the same or a like

connection.

While this provision of the amendment is new in the Consti-

tution of the United States, as a limitation upon the powers of

the states, it is old as a principle of civilized government. It

is found in Magna Charta, and, in substance if not in form, in

nearly or quite all the constitutions that have been from time

to time adopted by the several states of the Union, By the Fifth

Amendment, it was introduced into the Constitution of the

United States as a limitation upon the powers of the national

government, and by the Fourteenth, as a guaranty against any

encroachment upon an acknowledged right of citizenship by the

legislature of the states.

When the people of the United Colonies separated from Great

Britain, they changed the form, but not the substance, of their

government. They retained for the purposes of government

all the powers of the British Parliament, and through their

state constitutions, or other forms of social compact, undertook
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to give practical effect to such as they deemed necessary for the

<?ommon good and the security of life and property. All the

powers which they retained they committed to their respective

states, unless in express terms or by implication reserved to

themselves. Subsequently, when it was found necessary to es-

tablish a national government for national purposes, a part of

the powers of the states and of the people of the states was

granted to the United States and the people of the United

States. This grant operated as a further limitation upon the

powers of the states, so that now the governments of the states

possess all the powers of the Parliament of England, except

such as have been delegated to the United States or reserved by

the people. The reservations by the people are shown in the

prohibitions of the constitutions.

When one becomes a member of society, he necessarily parts

with some rights or privileges, which, as an individual not af-

fected by his relations to others, he might retain. "A body poli-

tic," as aptly defined in the preamble of the Constitution of

Massachusetts, " is a social compact by which the whole people

covenants with each citizen, and each citizen with the whole peo-

ple, that all shall be governed by certain laws for the common

good." This does not confer power upon the whole people to

control rights which are purely and exclusively private, Thorpe v.

Rutland & B. R. R. Co., 27 Vt. 143, 62 Am. D. 625 ; but it does

authorize the establishment of laws requiring each citizen to so

conduct himself, and so use his own property, as not unnecessar-

ily to injure another. This is the very essence of government,
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which usage has given it, when employed in the same or a l ike
connection.
While this provision of the amendment is new in the Consti
tution of the United States, as a limitation upon the powers of
'the states, it is old as a principle of civilized government. It
i s found in Magna Charta, and, i n substance if not in form, i n
nearly o r quite a l l the constitutions that have been from time
to time adopted by the several states of the Union. By the Fifth
Amendment, it was introduced into the Constitution of the
United States as a limitation upon the powers of the national
government, and by the Fourteenth, as a guaranty against any
encroachment upon an acknowledged right of citizenship by the
�egislature of the states.
When the people of the United Colonies separated from Great
Britain, they changed the form, but not the substance, of their
government. They r tained for the purpo es of government
all the powers of the British Parliament, and through their
state constitutions, or other forms of social compact, undertook
to give practical eff ct to such as they deemed necessary for the
t:!ommon good and the security of life and property. All the
powers which they retained they committed to their respective
states, unless in express terms or by implication reserved to
themselves. Subsequently, when it was found necessary to es
tablish a national government for national purposes, a part of
the powers of the states and of the people of the states was
granted to the United States and the people of the United
States. This grant operated as a further l imitation upon the
powers of the states, so that now the governments of the states
possess all the powers of the Parliament of England, except
such as have been delegated to the United States or reserved by
the people. The reservations by the people are shown in the
prohibitions of the constitutions.
When one becomes a member of society, he necessarily parts
with some rights or privileges, which, as an individual not af
fected by his relations to others, he might retain. ' ' A body poli
tic, ' ' as aptly defined in the preamble of the Constitution of
Massachusetts, ' ' is a -social compact by which the whole people
covenants with each citizen, and each citizen with the whole peo
ple, that all shall be governed by certain laws for the common
good. ' ' This does not confer power upon the whole people to
control rights which are purely and exclusively private, Thorpe v.
Rutland & B. R . R. Co., 27 Vt. 1 43, 62 Am. D . 625 ; but it does
authorize the establishment of laws requiring each citizen to so
conduct himself, and so use his own property, as not unnecessar
ily to injure another. This is the very essence of goverpment,
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and has found expression in the maxim sic utere tuo ut alienum

non laedas. From this source come the police powers, which, as

was said by Mr. Chief Justice Taney in the License Cases, 5

How. 583, ' ' are nothing more or less than the powers of govern-

ment inherent in every sovereignty, . . . that is to say,

. the power to govern men and things." Under these

powers the government regulates the conduct of its citizens one

towards another, and the manner in which each shall use his own

property, when such regulation becomes necessary for the pub-

lic good. In their exercise it has been customary in England

from time immemorial, and in this country from its first col-

onization, to regulate ferries, common carriers, hackmen, bakers,

millers, wharfingers, innkeepers, &c., and in so doing to fix a

maximum of charge to be made for services rendered, accommo-

dations furnished, and articles sold. To this day, statutes are to

be found in many of the States upon some or all these subjects ;

and we think it has never yet been successfully contended that

such legislation came within any of the constitutional prohibi-
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tions against interference with private property. With the Fifth

Amendment in force, Congress, in 1820, conferred power upon

the city of Washington "to regulate . . . the rates of

wharfage at private wharves, . . . the sweeping of chim-

neys, and to fix the rates of fees therefor, . . . and the

weight and quality of bread," 3 Stat. 587, sec. 7; and, in 1848,

"to make all necessary regulations respecting hackney carriages

and the rates of fare of the same, and the rates of hauling by

cartmen, wagoners, carmen, and draymen, and the rates of com-

mission of auctioneers, ' ' 9 id. 224, sec. 2.

From this it is apparent that, down to the time of the adoption

of the Fourteenth Amendment, it was not supposed that statutes

regulating the use, or even the price of the use, of private prop-

erty necessarily deprived an owner of his property without due

process of law. Under some circumstances they may, but not

under all. The amendment does not change the law in this par-

ticular ; it simply prevents the States from doing that which will

operate as such a deprivation.

This brings us to inquire as to the principles upon which this

power of regulation rests, in order that we may determine what

is within and what without its operative effect. Looking, then,

to the common law, from whence came the right which the Con-

stitution protects, we find that when private property is "af-

fected with a public interest, it ceases to be juris privati only."

This was said by Lord Chief Justice Hale more than two hun-

dred years ago, in his treatise De Portibus Maris, 1 Harg. Law

Tracts, 78, and has been accepted without objection as an essen-
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tial element in the law. of property ever since. Property does

become clothed with a public interest when used in a manner to

make it of public consequence, and affect the community at large.

When, therefore, one devotes his property to a use in which the

public has an interest, he, in effect, grants to the public an in-

terest in that use, and must submit to be controlled by the pub-

lic for the common good, to the extent of the interest he has thus

created. He may withdraw his grant by discontinuing the use ;

but, so long as he maintains the use, he must submit to the con-

trol.

Thus, as to ferries. Lord Hale says, in his treatise Be Jure

Maris, 1 Harg. Law Tracts, 6, the king has ' ' a right of franchise

or privilege, that no man may set up a common ferry for all pas-

sengers, without a prescription time out of mind, or a charter

from the king. He may make a ferry for his own use or the use

of his family, but not for the common use of all the king's sub-

jects passing that way; because it doth in consequence tend to a

common charge, and is become a thing of public interest and
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use, and every man for his passage pays a toll, which is a com-

mon charge, and every ferry ought to be under a public regula-

tion, viz., that it give attendance at due times, keep a boat in

due order, and take but reasonable toll ; for if he fail in these he

is finable." So if one owns the soil and landing-places on both

banks of a stream, he cannot use them for the purposes of a pub-

lic ferry, except upon such terms and conditions as the body

politic may from time to time impose ; and this because the com-

mon good requires that all public ways shall be under the control

of the public authorities. This privilege or prerogative of the

king, who in this connection only represents and gives another

name to the body politic, is not primarily for his profit, but for

the protection of the people and the promotion of the general

welfare.

And, again, as to wharves and wharfingers. Lord Hale, in his

treatise Be Portihtis Maris, already cited, says :

"A man, for his own private advantage, may, in a port or

to"«Ti, set up a wharf or crane, and may take what rates he and

his customers can agree for cranage, wharfage, housellage, pe-

sage; for he doth no more than is lawful for any man to do,

viz., makes the most of his own. ... If the king or sub-

ject have a public wharf, unto which all persons that come to

that port must come and unlade or lade their goods as for the

purpose, because they are the wharfs only licensed by the queen,

or because there is no other wharf in that port, as it

may fall out where a port is newly erected; in that case there

cannot be taken arbitrary and excessive duties for cranage,
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tial element in the l aw. of property ever since. Property does
become clothed with a public interest when used in a manner to
make it of public consequence, and affect the community at l arge.
When, therefore, one devotes his property to a use in which the
public has an interest, he, in effect, grants to the public an i n
terest in that use, and must submit to be control led by the pub
lic for the common good, to the extent of the interest he has thus
created. He may withdraw his grant by discontinuing the use ;
but, so long as he maintains the use, he must submit to the con
trol.
Thus, as to ferries, Lord Hale says, i n his treatise De Jure
Maris, 1 Harg. Law Tracts, 6, the king has " a right of franchise
or privilege, that no man may set up a common ferry for all pas
sengers, without a p rescription time out of mind, or a charter
from the king. He may make a ferry for his own use or the use
of his family, but not for the common u e of all the king 's sub
jects passing that way ; because it doth in cons quence tend to a
common charge, and is become a thing of public interest and
use, and every man for his pa sage pays a toll, which is a com
mon charge, and every ferry ought to be under a public regula
tion, viz., that it give attendance at due times, keep a boat in
due order, and take but reasonable toll ; for if he fail i n these he
is finabl e. " So i f one owns the oil and landing-places on both
banks of a stream, h cannot use them for the purposes of a pub
lic ferry, except upon such terms and conditions as the body
politic may from time to time impose ; and this because the com
mon good requires that al l public ways shall be under the control
of the public authorities. This privil ege or prerogative o f the
king, who i n this connection only represents and gives another
name to the body pol itic, is not primarily for his profit, but for
the p rotection of the people and the promotion of the general
welfare.
And again, as to wharves and wharfingers, Lord Hale, in his
treatise De Portibi"s Maris, already cited, says :
' ' A man, for his own private advantage, may, i n a port or
town, set up a wharf or crane, and may take what rates he and
his cu tamers can agree for cranage, wharfage, housellage, pe
sage ; for he doth no more than is l awful for any man to do,
viz., makes the most of his own.
If the king or sub
ject have a public wharf, unto which all per ons that come to
that port must come and unlade or lade their goods as for the
purpose, because they are the wharfs only li cen ed by the queen,
or because there is no other wharf in that port, as it
may fal l out where a port is newly erected ; in that case there
�annot be taken arbitrary and excessive duties for cranage,
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wharfage, pesage, &c., neither can they be enhanced to an im-

moderate rate ; but the duties must be reasonable and moderate,

though settled by the king's license or charter. For now the

wharf and crane and other conveniences are affected with a pub-

lic interest, and they cease to be jiiris privati only ; as if a man

set out a street in new building on his own land, it is now no

longer bare private interest, but is affected by a public interest."

This statement of the law by Lord Hale was cited with ap-

probation and acted upon by Lord Kenyon at the beginning of

the present century, in Bolt v. Stennett, 8 T. R. 606.

And the sam.e has been held as to warehouses and warehouse-

men. In Allnutt V. Inglis, 12 East, 527, decided in 1810, it ap-

peared that the London Dock Company had built warehouses in

which wines were taken in store at such rates of charge as the

company and the owners might agree upon. Afterwards the

company obtained authority, under the general warehousing act,

to receive wines from importers before the duties upon the im-

portation were paid; and the question was, whether they could
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charge arbitrary rates for such storage, or must be content with

a reasonable compensation. Upon this point Lord EUenborough

said (p. 537) :

' ' There is no doubt that the general principle is favored, both in

law and justice, that every man may fix what price he pleases

upon his own property, or the use of it; but if for a particular

purpose the public have a right to resort to his premises and

make use of them, and he have a monopoly in them for that pur-

pose, if he will take the benefit of that monopoly, he must, as an

equivalent, perform the duty attached to it on reasonable terms.

The question then is, whether, circumstanced as this company is,

by the combination of the warehousing act with the act by which

they were originally constituted, and with the actually existing

state of things in the port of London, whereby they alone have

the warehousing of these wines, they be not, according to the

doctrine of Lord Hale, obliged to limit themselves to a reasonable

compensation for such warehousing. And, according to him,

whenever the accident of time casts upon a party the benefit

of having a legal monopoly of landing goods in a public port,

as where he is the owner of the only wharf authorized to receive

goods which happens to be built in a port newly erected, he is

confined to take reasonable compensation only for the use of the

wharf. ' '

And further on (p. 539) :

"It is enough that there exists in the place and for the com-

modity in question a virtual monopoly of the warehousing for

this purpose, on which the principle of law attaches, as laid down
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The question then is, whether, circumstanced as this company is,
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by Lord Hale in the passage referred to (that from De Portihus

Maris already quoted), which includes the good sense as well as

the law of the subject."

And in the same case Le Blanc, J., said (p. 541) :

"Then, admitting these warehouses to be private property,

and that the company might discontinue this application of them,

or that they might have made what terms they pleased in the

first instance, yet having, as they now have, this monopoly, the

question is, whether the warehouses be not private property

clothed with a public right, and, if so, the principle of law at-

taches upon them. The privilege, then, of bonding these wines

being at present confined by the act of Parliament to the com-

pany 's warehouses, is it not the privilege of the public, and shall

not that which is for the good of the public attach on the monop-

oly, that they shall not be bound to pay an arbitrary but a reas-

onable rent? But upon this record the company resist having

their demand for warehouse rent confined within any limit ; and,

though it does not follow that the rent in fact fixed by them is
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unreasonable, they do not choose to insist on its being reasonable

for the purpose of raising the question. For this purpose, there-

fore, the question may be taken to be whether they may claim

an unreasonable rent. But though this be private property, yet

the principle laid down by Lord Hale attaches upon it, that

when private property is affected with a public interest it ceases

to be juris privati only; and, in case of its dedication to such a

purpose as this, the owners canot take arbitrary and excessive

duties, but the duties must be reasonable."

We have quoted thus largely the words of these eminent ex-

pounders of the common law, because, as we think, we find in

them the principle which supports the legislation we are now

examining. Of Lord Hale it was once said by a learned Ameri-

can judge :

"In England, even on rights of prerogative, they scan his

words with as much care as if they had been found in Magna

Charta ; and the meaning once ascertained, they do not trouble

themselves to search any further." 6 Cow. (N. Y.) 536, note.

In later times, the same principle came under consideration in

the Supreme Court of Alabama. That court was called upon,

in 1841, to decide whether the power granted to the city of

Mobile to regulate the weight and price of bread was unconstitu-

tional, and it was contended that "it would interfere with the

right of the citizen to pursue his lawful trade or calling in the

mode his judgment might dictate;" but the court said, "there

is no motive . . . for this interference on the part of the

legislature with the lawful actions of individuals, or the mode

252

R I GHTS AND D UTIES OF CO:NIMOr

CARRIER.

by Lord Hale in the passage referred to (that from De Portib us
Maris already quoted ) , which includes the good sense as wel l as
the law of the subject. "
And in the same case Le Blanc, J., said ( p. 541 ) :
' ' Then, admitting these warehouses to be private property,
and that the company might discontinue this application of them,
or that they might have made what terms they p leased in the
first instance, yet having, as they now have, this monopoly, the
question is, whether the warehouses be not private property
clothed with a public right, and, i f so, the principle of law at
taches upon them. The privilege, then, of bonding these wines
being at present confined by the act of Parliament to the com
pany 's warehou.-. es, is it not the privilege of the public, and shall
not that which is for the good of the p ublic attach on the monop
oly, that they hall not be bound to pay an arbitrary but a reas
onable rent ? But upon this record the company resist having
their demand for warehouse r nt confined within any limit ; and,
though it does not follow that the rent in fact fixed by them is
unreasonable, they do not choose to insist on its being reasonable
for the purpose of raising the question. For this purpo e, there
fore, the question may be taken to be whether they may claim
an unreasonable rent. But though this be private property, yet
the principl e laid down by Lord Hale attache upon it, that
when private property is affected with a public intere t it ceases
to be juris privati only ; and, in case of its dedication to such a
purpose a this, the owners canot take arbitrary and excessive
duties, but the duties must be reasonabl e. ' '
We have quoted thus largely the words of the e eminent ex
pounders of the common law, because, as we th ink, we find in
them the p rinciple which supports the legislation we are now
examining. Of Lord Hale it was once said by a learned Ameri
can judge :
' ' In England, even on rights of prerogative, they scan his
words with as much care a if they had been found in Magna
C harta ; and the meaning once ascertained, they do not trouble
themselves to search any further. " 6 Cow. ( N. Y. ) 536, note.
In later times, the same principle came under consideration in
the Supreme Court of Alabama. That court was called upon,
in 1 841, to decide whether the power granted to the city of
Mobile to regulate the weight and price of bread was unconstitu
tional and it was contended that ' ' it would interfere with the
right of the citizen to p ursue his lawful trade or call ing in the
mode his judgment might dictate ; ' ' but the court said, ' ' there
i no motive
for this interference 0n the part of the
legislature with the lawful acti ons of individuals, or the mode
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in which private property shall be enjoyed, unless such calling

affects the public interest, or private property is employed in

a manner which directly affects the body of the people. Upon

this principle, in this State, tavern-keepers are licensed; . . .

and the County Court is required, at least once a year, to settle

the rates of innkeepers. Upon the same principle is founded the

control which the legislature has always exercised in the estab-

lishment and regulation of mills, ferries, bridges, turnpike roads

and other kindred subjects." Mobile v. Yuille, 3 Ala. N. S. 140.

From the same source comes the power to regulate the charges

of common carriers, which was done in England as long ago as

the third year of the reign of "William and ]\Iary, and continued

until within a comparatively recent period. And in the first stat-

ute we find the following suggestive preamble, to wit :

"And whereas divers wagoners and other carriers, by combi-

nation among themselves, have raised the prices of carriage of

goods in many places to excessive rates, to the great injury of

the trade : Be it, therefore, enacted, " &c. 3 W. & M. c. 12, § 24 ;
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3 Stat, at Large (Great Britain), 481.

Common carriers exercise a sort of public office, and have dut-

ies to perform in which the public is interested. New Jersey

Nav. Co. V. Merchants' Bank, 6 How. 382. Their business is,

therefore, ' ' affected with a public interest, ' ' within the meaning

of the doctrine which Lord Hale has so forcibly stated.

But we need not go further. Enough has already been said

to show that, when private property is devoted to a public use,

it is subject to public regulation. It remains only to ascertain

whether the warehouses of these plaintiffs in error, and the busi-

ness which is carried on there, come within the operation of this

principle.

For this purpose we accept as true the statements of fact con-

tained in the elaborate brief of one of the counsel of the plain-

tiffs in error. From these it appears that "the great producing

region of the West and North-west sends its grain by water and

rail to Chicago, where the greater part of it is shipped by vessel

for transportation to the seaboard by the Great Lakes, and some

of it is forwarded by railway to the Eastern ports.

Vessels, to some extent, are loaded in the Chicago harbor, and

sailed through the St. Lawrence directly to Europe. .

The quantity [of grain] received in Chicago has made it the

greatest grain market in the world. This business has created

a demand for means by which the immense quantity of grain can

be handled or stored, and these have been found in grain ware-

houses, which are commonly called elevators, because the grain

is elevated from the boat or car, by machinery operated by
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in which private property shall be enjoyed, unless such calling
affects the pub l i c interest, or private property is employed i n
a manner which directly affects the body of the people. Upon
thi s principle, in this State, tavern-keepers are l icensed ; . . .
and the County Court i s requi red, at least once a year, to settle
the rates of innkeepers. Upon the same principle i s founded the
control which the legislature has always exercised i n the estab
lishment and regulation of m i l ls, ferries, bridges, turnpike roads
and other k indred subj ects. " Mobile v. Yuille, 3 Ala. N. S. 140.
From the sarne source comes the power to regulate the charges
of common carriers, which was done i n England as long ago as
the thi rd year of the reign of W illiam and Mary, and continued
until w ithi n a comparatively recent period. And i n the fi rst stat
ute we find the fol lowing suggestive p reamble, to wit :
' ' And whereas divers wagoners and other carriers, by combi
nation among themselves, have raised the prices of carriage of
goods i n many p laces to excessive rates, to the great inj ury of
the trade : Be it, therefore, enacted, ' ' &c. 3 W. & M. c. 12, § 24 ;
3 Stat. at Large ( Great Britain ) , 481 .
Common carriers exercise a sort o f public office, a n d have dut
ies to perform i n whi ch the publi c i s interested. New Jersey
Nav. Co. v. Merchants ' Bank, 6 How. 382. Their business is,
therefore, ' ' aff cted with a p ubli c i nterest, ' ' withi n the meaning
of the doctrine which Lord Hale has so forcibly stated.
But we need not go furth r. Enough has already been said
to show that, when private property i s devoted to a public use,
it is subject to public re ·ulation. It remains only to ascertain
whether the warehouses of these plaintiffs in error, and the busi
nes whi ch is carri ed on there, come w ithi n the operation of this
principle.
For thi s p urpose we accept as true the statements of fact con
tained i n the elaborate brief of one of the counsel of the p lain
t iffs in error. From these i t appears that ' ' the great producing
region of the West and North-west sends i ts grain by water and
rai l to Chicago, where the greater part of it is shi pped by vessel
for transportation to the seaboard by the Great Lakes, and some
of it is forwarded by railway to the E astern ports.
Vessels, to some e xtent, are loaded i n the Chicago harbor, and
sai l ed throngh the St. Lawrence directly to E urope.
The quantity [of grain] received in Chicago has made it the
greate t grai n market in the world. This business has created
a demand for means by whi ch the i mmense quantity of grain can
be handled or stored, and these have been found in grain ware
houses, whi ch are commonly called elevators, because the grai n
i s elevated from the boat o r car, by machi nery operated by
253

,... 0
§ 70 EIGHTS AND DUTIES OF COilMOX CAKEIEE.

steam, into tlie bins prepared for its reception, and elevated from

the bins, by a like process, into the vessel or car which is to carry

it on. . . . In this way the largest traffic between the citi-

zens of the country north and west of Chicago and the citizens

of the country lying on the Atlantic coast north of Washington

is in grain which passes through the elevators of Chicago. In

this way the trade in grain is carried on by the inhabitants of

seven or eight of the great States of the West with four or five of

the States lying on the sea-shore, and forms the largest part of

inter-state commerce in these States. The grain warehouses or

elevators in Chicago are immense structures, holding from 300,-

000 to 1,000,000 bushels at one time, according to size. They are

divided into bins of large capacity and great strength.

They are located with the river harbor on one side and the rail-

way tracks on the other ; and the grain is run through them from

car to vessel, or boat to car, as may be demanded in the course of

business. It has been found impossible to preserve each owner's

grain separate, and this has given rise to a system of inspection
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and grading, by which the grain of different owners is mixed,

and receipts issued for the number of bushels which are negotia-

ble, and redeemable in like kind, upon demand. This mode of

conducting the business was inaugurated more than twenty years

ago, and has grown to immense proportions. The railways have

found it impracticable to ovm such elevators, and public policy

forbids the transaction of such business by the carrier ; the own-

ership has, therefore, been by private individuals, who have em-

barked their capital and devoted their industry to such business

as a private pursuit."

In this connection it must also be borne in mind that, although

in 1874 there were in Chicago fourteen warehouses adapted to

this particular business, and owned by about thirty persons, nine

business firms controlled them, and that the prices charged and

received for storage were such "as have been from year to year

agreed upon and established by the different elevators or ware-

houses in the city of Chicago, and which rates have been annu-

ally published in one or more newspapers printed in said city,

in the month of January in each year, as the established rates

for the year then next ensuing such publication." Thus it is

apparent that all the elevating facilities through which these

vast productions "of seven or eight great States of the West"

must pass on the way "to four or five of the States on the sea-

shore" may be a "virtual" monopoly.

Under such circumstances it is difficult to see why, if the

common carrier, or the miller, or the ferrjonan, or the inn-

keeper, or the wharfinger, or the baker, or the cartman, or the
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steam into the b in prepar d for it reception, and elevated from
the bins, by a lik proce , into the ves el or car which i to carry
In thi way the large t traffic between the citi
it on.
zens of the country north and west of Chicago and the citizens
of the country lyino> on the Atlantic coast north of Washington
is in grain which pa es through the elevator of hicago. In
this way the trade i n grain is carried on by the inhabitants of
seven or eight of the great tates of the We t with four or five of
the State lying on the sea-shore and form the laro-est part of
inter- tate commerce in these State . The grain warehouses or
elevator in Chicao-o are immense tructures holding from 300,000 to 1 000 000 bushel at one time according to size. They are
divided into bins of laro-e capacity and great strength.
The3 are located with the river harbor on one side and the rail
way track on the other · and the grain is run through them from
car to ves el or boat to car a may be demanded i n the cour e of
busine . It has been found impos ible to preserve each owner 's
grain separate and this has given ri e to a sy tern of inspection
and grading by which th grain of different owners i mixed,
and reecipt i ued for the number of bushel which are neo-oti a
ble, and redeemable in l ike kind, upon demand. Thi mode of
conducting the bu ine s was inaugurated more than twenty years
ago, and has grown to immen e proportions. The railway have
found it impracticabl e to own. uch elevators, and publ ic policy
forbids the tran action of uch bu ine s by the carrier · the own
ership ha therefore been by private individuals, who have em
barked their capital and devoted their indu try to such business
a a private pur uit. ' '
In thi connection it must a l o be borne in mind that, although
in 1 7 4 there were i n hicago fourteen warehouses adapted to
this particular bu ine , and owned by about thirty per ons, nine
busines firm controlled them and that the p rices charo-ed and
receiYed for storage were such ' ' a have been from year to year
agreed upon and e tablished by the different levator or ware
hou e in the city of Chicago and which rate have been annu
a l ly published in one or more newspaper printed in said city,
in the month of January in each ear a the e tabli hed rates
for the year then next ensuing such publ ication. ' ' Thus it is
apparent that all the elevating facil itie through which the e
va t productions " of even or eight great States of the West "
m ust pa s o:µ the way ' ' to four or five of the States on the sea
shore ' ' may be a ' ' virtual ' ' monopoly.
Under uch circum tances it i difficult to see why if the
common carrier, or the miller, or the f rryman or the inn
keep r or the whar:finger, or the baker, or th cartman, or the
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hackney-coachman, pursues a public employment and exercises

"a sort of public office," these plaintiffs in error do not. They

stand, to use again the language of their counsel, in the very

' ' gateway of commerce, ' ' and take toll from all who pass. Their

business most certainly "tends to a common charge, and is

become a thing of public interest and use." Every bushel of

grain for its passage "pays a toll, which is a common charge,"

and, therefore, according to Lord Hale, every such warehouse-

man ' ' ought to be under public regulation, viz., that he * * *

take but reasonable toll." Certainly, if any business can be

clothed "with a public interest, and cease to be juris privati

only," this has been. It may not be made so by the operation

of the Constitution of Illinois or this statute, but it is by the

facts.

We also are not permitted to overlook the fact that, for some

reason, the people of Illinois, when they revised their Constitu-

tion in 1870, saw fit to make it the duty of the general assem-

bly to pass laws ' ' for the protection of producers, shippers, and
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receivers of grain and produce," art. 13, sect. 7; and by sect. 5

of the same article, to require all railroad companies receiving

and transporting grain in bulk or otherwise to deliver the same

at any elevator to which it might be consigned, that could be

reached by any track that was or could be used by such com-

pany, and that all railroad companies should permit connec-

tions to be made with their tracks, so that any public ware-

house, &c., might be reached by the cars on their railroads. This

indicates very clearly that during the twenty years in which

this peculiar business had been assuming its present "immense

proportions, ' ' something had occurred which led the whole body

of the people to suppose that remedies such as are usually em-

ployed to prevent abuses by virtual monopolies might not be

inappropriate here. For our purposes we must assume that,

if a state of facts could exist that would justify such legislation,

it actually did exist when the statute now under consideration

was passed. For us the question is one of power, not of expe-

diency. If no state of circumstances could exist to justify such

a statute, then we may declare this one void, because in excess

of the legislative power of the State. But if it could, we must

presume it did. Of the propriety of legislative interference

within the scope of legislative power, the legislature is the ex-

clusive judge.

Neither is it a matter of any moment that no precedent can

be found for a statute precisely like this. It is conceded that

the business is one of recent origin, that its growth has been

rapid, and that it is already of great importance. And it must
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hackney-coachman, pursues a public employment and exercis s
' ' a sort of public office, ' ' these p laintiff in error do not. They
stand, to use again the language of their counsel, in the very
' ' gateway of commerce, ' ' and take toll from all who pass. Their
business most certainly ' ' tends to a common charge, and is
become a thing of public i nterest and use. ' ' Every bushel of
grain for its passage " pays a toll, which is a common charge, "
and, therefore, according to Lord Hale, every such warehouse
man " ought to be under p ublic regulation, viz., that he * * *
take but reasonable toll. ' ' Certainly, if any business can be
clothed ' ' with a public interest, and cease to be juris privati
only, ' ' this has been. It may not be made so by the operation
of the C9nstitution of Illinois or this statute, but it is by the
facts.
We also are not p ermitted to overlook the fact that, for some
reason, the people of Illinois, when they revised their Constitu
tion in 1870, saw fit to make it the duty of the general assem
bly to p ass l aws ' ' for the protection of producers, shippers, and
receivers of grain and produce, ' ' art. 13, sect. 7 ; and by sect. 5
of the same article, to require all railroad companies receiving
and transporting grain in bulk or otherwise to deliver the same
at any elevator to which it m ight be con igned, that could be
reached by any track that was or could be used by uch com
pany, and that all railroad companies should permit connec
tions to be made with their tracks, so that any public ware
house, &c., might be r ached by the cars on their railroads. This
indicates very clearl y that during the twenty years in which
this peculiar busines had been assum ing its present ' ' imm n e
proportions, ' ' something had occurred which led the whol e body
o f the p eople to suppo e that remedies such as are usually em
ployed to prevent abu es by virtual monopolies might not be
inappropriate here. For our purpo es w e must as ume that,
if a state of facts could exist that would j ustify such legi lation,
it actually did exist when the statute now under consideration
was p assed. For us the question is one of power, not of expe
diency. I f no state of circumstances could exist to j ustify such
a statute, then we may declare this one void, becau e in excess
of the legisl ative p ower of the State. But if it could we must
presume it did. Of 'the propriety of leP"i lative interference
within the scope of legi lativ power, the legislature is the ex
clusive j udge.
'
Neither is it a matter of any moment that no p recedent can
be found for a statute preci ely l ike this. It is conceded that
the bu ine s is one of recent origin, that it growth has been
rapid, and that it is already of great importance. And it must
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also be conceded that it is a business in which the whole public

has a direct and positive interest. It presents, therefore, a

case for the application of a long-known and well-established

principle in social science, and this statute simply extends the

law so as to meet this new development of commercial progress.

There is no attempt to compel these owners to grant the pub-

lic an interest in their property, but to declare their obligations,

if they use it in this particular manner.

It matters not in this case that these plaintiffs in error had

built their warehouses and established their business before the

regulations complained of were adopted. What they did was

from the beginning subject to the power of the body politic to

require them to conform to such regulations as might be estab-

lished by the proper authorities for the common good. They

entered upon their business and provided themselves with the

means to carry it on subject to this condition. If they did not

vfish to submit themselves to such interference, they should not

have clothed the public with an interest in their concerns. The

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:38 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

same principle applies to them that does to the proprietor of a

hackney-carriage, and as to him it has never been supposed that

he was exempt from regulating statutes or ordinances because

he had purchased his horses and carriage and established his

business before the statute or the ordinance was adopted.

It is insisted, however, that the owner of property is entitled

to a reasonable compensation for its use, even though it be

clothed with a public interest, and that what is reasonable is a

judicial and not a legislative question.

As has already been shown, the practice has been other-

wise. In countries where the common law prevails, it has

been customary from time immemorial for the legislature to

declare what shall be a reasonable compensation under such

circumstances, or, perhaps more properly speaking, to fix a

maximum beyond which any charge made would be unreason-

able. Undoubtedly, in mere private contracts, relating to mat-

ters in which the public has no interest, what is reasonable

must be ascertained judicially. But this is because the legis-

lature has no control over such a contract. So, too, in matters

which do affect the public interest, and as to which legislative

control may be exercised, if there are no statutory regulations

upon the subject, the courts must determine what is reasonable.

The controlling fact is the power to regulate at all. If that

exists, the right to establish the maximum of charge, as one of

the means of regulation, is implied. In fact, the common-law

rule, which requires the charge to be reasonable, is itself a regu-

lation as to price. Without it the owner could make his rates
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al o be cone d d that it is a business i n which the whole public
has a direct and positive i nterest. It pr '"'sents, ther fore, a
case for the application of a long-known and well-e tabl ish d
principle in social science, and this statute simply extends the
law so as to m et this new dev lopment of commercial progre s.
There is no att mpt to compel these owners to grant the pub
lic an i nterest in their property, but to declare their obligations,
i f they use i t i n this particular manner.
It matters not i n this case that these plaintiffs in error had
built their warehou es and established thei r business before the
reaulations complained of were adopted. What they did was
from the beginning subject to the power of the body politic to
require them to conform to such regulations as might be estab
lished by the proper authorities for the common good. They
entered upon their business and provi ded themselves with the
means to carry i t on subj ect to this cond ition. If they did not
wish to submit themselves to such interference, they shoul d not
have clothed the publi c with an i nterest in their concerns. The
same principle appl ies to them that does to the proprietor of a
hackney-carriage, and as to h i m it has never been supposed that
he was exempt from regulating statutes or ordinances because
he had purchased h is horses and carriage and established his
business befor the statute or the ordinance was adopted.
It i s i nsisted, however, that the owner of property is entitled
to a reasonable compensation for its use, even though it be
clothed with a publ ic interest, and that what is reasonable is a
judicial and not a legislative question.
As has al ready been shown, the practice has been other
wise. In countries where the common law prevails, i t has
been customary from time im memorial for the legisl ature to
decl are what shall be a reasonable compensation under such
c ircumstances, or, perhaps more properly speaking, to fix a
maximum beyond which any charge made would be unreason
able. Undoubtedly, in mere private contracts, relating to mat
ters in which the public has no interest, what is reasonable
must be ascertained judicially. But this is because the legis
l ature has no control over such a contract. So, too, in matters
wh ich do affect the public interest, and as to which l egislative
control may be exercised, i f there are no statutory regulations
u pon the subject, the courts must determine what i s reasonable.
'"r he control lina fact is the p ower to regulate at all. If that
exi c;t. , the rin-ht to establ i h the maximum of charge, as one of
th e mean of regulation, is implied. In fact, the common-law
rule, which requires the charge to be reasonable, is itsel f a regu
lation as to pric . Without it the owner could make his rates
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at will, and compel the public to yield to his terms, or forego

the use.

But a mere common-law regulation of trade or business may

be changed by statute. A person has no property, no vested

interest, in any rule of the common law. That is only one of

the forms of municipal law, and is no more sacred than any

other. Rights of property which have been created by the

common law cannot be taken away without due process; but

the law itself, as a rule of conduct, may be changed at the will,

or even at the whim, of the legislature, unless prevented by

constitutional limitations. Indeed, the great office of statutes

is to remedy defects in the common law as they are developed,

and to adapt it to the changes of time and circumstances. To

limit the rate of charge for services rendered in a public em-

ployment, or for the use of property in which the public has an

interest, is only changing a regulation which existed before. It

establishes no new principle in the law, but only gives a new

effect to an old one.
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Judgment affirmed.

71. In Chicago, Milwaukee & St. Paul Railway Co. v. Minne-

sota, 134 U. S. 418, 10 S. Ct. R. 462, 702 (1889), the court con-

sidered the power of a Railroad and Warehouse Commission,

constituted by the Legislature of Minnesota, to regulate the

charges for carrying milk to St, Paul. Mr. Justice Blatchford,

T.

. R.

0.

v.

MI NNE OTA.

§ § 70, 7 1

mpcl th public to yi 1 to his t rm , or fo rego
at wil l , nd
the use.
But a m re common-law regulation of trade or business may
be hano·ed by tatut . A person has no prop rty, no vest d
f th common l aw. That i only one of
inter t, in any rul
the forms of municipal l aw, and is no more sacred than any
other. Rights of property which have been created by the
common law cannot be taken away without due process ; but
the law it elf, as a rule of conduct, may be chanO'ed at the wi ll,
or even at th whim, of the legislature, unle pr vented by
constitutional limitations. Indeed, the great office of statutes
is to remedy defects in the common l aw as th y are d veloped,
and to adapt it to the changes of time and circumstances. To
limit the rate of ch arge for services rendered in a public em
ployment, or for the use of property in which the public h as a n
interest, is only changing a regulation which existed before. It
estabU shes no new principle i n the l aw, but only gives a new
effect to an old one.
Judgment affirmed.

speaking for the court, said, among other things (p. 456) :

' ' The construction put upon the statute by the Supreme Court

of Minnesota must be accepted by this court, for the purposes of

the present case, as conclusive and not to be re-examined here

as to its propriety or accuracy. The Supreme Court authoritative-

ly declares that it is the expressed intention of the legislature of

Minnesota, by the statute, that the rates recommended and pub-

lished by the commission, if it proceeds in the manner pointed

out by the act, are not simply advisory, nor merely prima facie

equal and reasonable, but final and conclusive as to what are

equal and reasonable charges ; that Xhe law neither contemplates

nor allows any issue to be made or inquiry to be had as to their

equality or reasonableness in fact; that, under the statute, the

rates published by the commission are the only ones that are

lawful, and, therefore, in contemplation of law the only ones

that are equal and reasonable; and that, in a proceeding for

a mandamus under the statute, there is no fact to traverse except

the violation of law in not complying with the recommendations

of the commission. In other words, although the railroad eom-
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7 1 . In Chicago, Milwaukee & St. Paul Railway Co. v . Minne
sota, 1 34 U. S . 418, 10 S. Ct. R. 462, 702 ( 1889 ) , the court con
sid red the power of a Railroad and Warehouse Commission,
constitut d by the Legislature of Minnesota, to regulate the
charges for carrying milk to St. Paul. Mr. Justice B latchford,
speaking f r the court, said, among other things ( p . 456 ) :
' ' The con truction p ut upon the statute by the Supreme Court
of Minn sota must be accepted by this court, for the p urposes of
the present case, as conclusive and not to be re-exam ined here
as to its propriety or accuracy. The Supreme Court authoritative
ly decl ares that it is the expressed intention of the ]eo·islature of
Minnesota, by the statute, that the rates recommended and pub
lished by the commission, if it proceeds in the m anner pointed
out by the act, are not simply advisory, nor merely prirna facie
equal and reasonable, but final and conclusive as to what are
equal and reasonable charges ; that the law neither cont mplates
nor allows any issue to be made or inquiry to be had as to their
equality or r asonableness in fact ; that, under the statute, the
rates published by the commission are the only ones that are
lawful, and, therefore, in contemplation of l aw the only ones
that are equal and reasonable ; and that, in a proceeding for
a mandamus under the statute, there is no fact to traverse except
the violation of l aw in not complying with the recommendations
of the commission. In other words, although the railroad com17
25 7
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pany'is forbidden to establish rates that are not equal and reas-

onable, there is no power in the courts to stay the hands of

the commission, if it chooses to establish rates that are unequal

and unreasonable.

This being the construction of the statute by which we are

bound in considering the present case, we are of opinion that,

so construed, it conflicts with the Constitution of the United

States in the particulars complained of by the railroad com-

pany. It deprives the company of its right to a judicial investi-

gation, by due process of law, under the forms and with the

machinery provided by the wisdom of successive ages for the

investigation judicially of the truth of a matter in controversy,

and substitutes therefor, as an absolute finality, the action of a

railroad commission which, in view of the powers conceded to

it by the state court, cannot be regarded as clothed with judicial

functions or possessing the machinery of a court of justice.

Under section 8 of the statute, which the Supreme Court of

Minnesota says is the only one which relates to the matter of
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the fixing by the commission of general schedules of rates, and

which section, it says, fully and exclusively provides for that

subject, and is complete in itself, all that the commission is re-

quired to do is, on the filing with it by a railroad company of

copies of its schedules of charges, to "find" that any part there-

of is in any respect unequal or unreasonable, and then it is au-

thorized and directed to compel the company to change the same

and adopt such charge as the commission "shall declare to be

equal and reasonable, ' ' and, to that end, it is required to inform

the company in writing in what respect its charges are unequal

and unreasonable. No hearing is provided for, no summons or

notice to the company before the commission has found what it

is to find and declared what it is to declare, no opportunity pro-

vided for the company to introduce witnesses before the commis-

sion, in fact, nothing which has the semblance of due process of

law; and although, in the present case, it appears that, prior to

the decision of the commission, the company appeared before

it by its agent, and the commission investigated the rates charged

by the company for transporting milk, yet it does not appear

what the character of the investigation was or how the result was

arrived at.

By the second section of the statute in question, it is provided

that all charges made by a common carrier for the transportation

of passengers or property shall be equal and reasonable. Under

this provision, the carrier has a right to make equal and reason-

able charges for such transportation. In the present case, the

return alleged that the rate of charge fixed by the commission was
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·
pany is forbidden to establish rates that are not equal and reas
onable, there i no power i n the courts to stay the hands of
the commission, if it chooses to establish rates that are unequal
and unrea onable.
This being the construction of the statute by which we are
bound in considering the present case, we are of opinion that
so construed, it conflicts with the Con titution of the Un ited
States in the particulars complained of by the railroad com
pany. It deprives the company of its right to a j udicial investi
gation by due process of law, under the forms and with the
machinery provided by the wi dom of successive ag s for the
investigation judicially of the truth of a matter in controversy,
and substitutes th refor, as an ab ol ute finality, the action of a
railroad commission which, in v iew of the powers cone ded to
it by the state court, cannot be regarded as clothed with judicial
function or possessing the machinery of a court of justice.
Und r section 8 of the statute, which the Supreme Court of
Minnesota says is the only one which rel ates to the matter of
the fixing by the commis ion of gen ral schedules of rates, and
which ection, it ays, fu l ly and exclu iv ly provid s for that
subject, and is complete in itself, al l that the commi sion is re
quired to do is, on the filing with it by a railroad company of
copies of its schedules of charae , to " find " that any part there
of is in any r spect unequ al or unr asonable, and then it is au
thorized and directed to compel the company to change th same
and adopt such charge as the commission ' ' shal l declare to be
equal and reasonable, ' ' and, to that end it is requi red to inform
the company in writing in what respect its charges are unequal
and unreasonable. No h aring is provided for, no summons or
not ice to the company before the commis ion has found what it
is to find and declared what it is to declare, no opportunity pro
vi ded for the company to introduce witne ses before the commis
sion, in fact, nothing which has the semblance of due process of
law ; and although, in the p resent case, it appears that, p:rior to
the decision of the commission, the company appeared before
it by its agent, and the commission investigated the rates charged
by the company for transporting milk, yet it does not appear
what the character of the investigation was or how the result was
arrived at.
By the second section of the statute i n question, it is p rovided
that all charges made by a common carrier for the transportation
of passengers or property shall be equal and reasonable. Under
this provision, the carrier has a right to make equal and reason
able charges for such transportation. In th present case, the
return alleged that the rate of charge fixed by the commission was
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not equal or reasonable, and the Supreme Court held that the

statute deprived the company of the right to sliow that judicially.

The question of the reasonableness of a rate of charge for trans-

portation by a railroad company, involving as it does the ele-

ment of reasonableness both as regards the company and as re-

gards the public, is eminently a question for judicial investiga-

tion, requiring due process of law for its determination. If the

company is deprived of the power of charging reasonable rates

for the use of its property, and such deprivation t^kes place in

the absence of an investigation by judicial machinery, it is de-

prived of the lawful use of its property, and thus, in substance

and effect, of the property itself, without due process of law and

in violation of the Constitution of the United States ; and in so

far as it is thus deprived, while other persons are permitted to

receive reasonable profits upon their invested capital, the com-

pany is deprived of the equal protection of the laws. ' '

Mr. Justice Bradley (Justices Gray and Lamar concurring)

vigorously dissented (p. 461) :
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"I cannot agree to the decision of the court in this case. It

practically overrules IMunn v. Illinois, 94 U. S. 113, and the sev-

eral railroad cases that were decided at the same time. The

governing principle of those cases was that the regulation and

settlement of the fares of railroads and other public accommo-

dations is a legislative prerogative and not a judicial one. This

is a principle which I regard as of great importance. When a

railroad company is chartered, it is for the purpose of per-

forming a duty which belongs to the State itself. It is

chartered as an agent of the State for furnishing public accom-

modation. The State might build its railroads if it saw fit. It

is its duty and its prerogative to provide means of intercom-

munication between one part of its territory and another. And

this duty is devolved upon the legislative department. If the

legislature commissions private parties, whether corporations or

individuals, to perform this duty, it is its prerogative to fix the

fares and freights which they may charge for their services.

When merely a road or a canal is to be constructed, it is for the

legislature to fix the tolls to be paid by those who use it ; when

a company is chartered not only to build a road, but to carry on

public transportation upon it, it is for the legislature to fix the

charges for such transportation.

But it is said that all charges should be reasonable, and that

none but reasonable charges can be exacted; and it is urged

that what is a reasonable charge is a judicial question. On the

contrary, it is pre-eminently a legislative one, involving consid-

erations of policy as well as of remuneration ; and is usually de-
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not equal o r reasonable, and the Supreme Court held that the
statute deprived the company of the right to show that j udicially.
The question of the reasonableness of a rate of charge for trans
portation by a railroad company, involving as it does the ele
ment of reasonableness both as regards the company and as re
gards the public, is eminently a question for j udicial inve ti ga
tion, requiring due process of l aw for its determination. I f the
company is deprived of the power of charging reasonable rates
for the use of its property, and such deprivation t'}kes place in
the absence of an inve tigation by j udicial machinery, it is de
prived of the lawful use of its property, and thus, i n sub tance
and eff ct, of the property itself, without due process of law and
in violation of the Constitution of the United States ; and in so
far as it is thus deprived, while other persons are permitted to
receive reasonable profits upon their invested capital, the com
pany is deprived of the equal protection of the l aws. ' '
Mr. Justice Bradley (Justices Gray and Lamar concurring)
vigorously dissented ( p . 46 1 ) :
' ' I cannot agree to the decision of the court i n this case. It
practically overrules Munn v. I l linois, 94 U. S. 1 13, and the sev
eral rail road cases that were decided at the same time. The
governing principle of those cases was that the regulation and
settlement of the fares of railroads and other public accommo
dations is a legislative prerogative and not a judicial one. This
is a principle which I regard as of gr at importance. When a
railroad company is chartered, it is for the purpose of per
forming a duty which belongs to the State itself. It is
chartered as an agent of the State for furnishi ng public accom
modation. The State might buil d its railroads if it saw fit. It
is its duty and it prerogative to provide means of intercom
munication between one part of its territory and another. And
this duty is devolved upon the legislative department. If the
legislature commissions private parties, whether corporations or
individuals, to perform this duty, it is its prerogative to fix the
fares and freights which they may charge for their services.
When merely a road or a canal is to be constructed, it is for the
legislature to fix the tolls to be paid by those who use it ; when
a company is chartered not only to build a road, but to carry on
public transportation upon it, it is for the legislature to fix the
charges for such transportation.
But it is said that all charges should be reasonable, and that
none but reasonable charges can be exacted ; and it is urged
that what is a reasonable charge is a judicial question. On the
contrary, it is pre-eminently a legislative one, invol ving consid
erations of policy as well as of remuneration ; and is usually de259
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termined by the legislature, by fixing a maximum of charges in

the charter of the company, or afterwards, if its hands are not

tied by contract. If this maximum is not exceeded, the courts

cannot interfere. When the rates are not thus determined, they

are left to the discretion of the company, subject to the express

or implied condition that they shall be reasonable ; express, when

so declared by statute; implied, by the common law, when the

statute is silent ; and the common law has effect by virtue of the

legislative w^l.

Thus, the legislature either fixes the charges at rates which

it deems reasonable ; or merely declares that they shall be reas-

onable ; and it is only in the latter case, where what is reasonable

is left open, that the courts have jurisdiction of the subject. I

repeat : When the legislature declares that the charges shall be

reasonable, or, which is the same thing, allows the common law

rule to that effect to prevail, and leaves the matter there; then

resort may be had to the courts to inquire judicially whether the

charges are reasonable. Then, and not till then, is it a judicial
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question. But the legislature has the right, and it is its preroga-

tive, if it chooses to exercise it, to declare what is reasonable.

This is just where I differ from the majority of the court. They

say in effect, if not in terms, that the final tribunal of arbitra-

ment is the judiciary ; I say it is the legislature. I hold that it is

a legislative question, not a judicial one, unless the legislature or

the law (which is the same thing), has made it judicial, by pre-

scribing the rule that the charges shall be reasonable, and leaving

it there."

72. CHICAGO AND NORTHWESTERN RAILWAY CO. V.

JENKINS.

103 III. 588. 1882.

Trover for conversion of a consignment of paper held for de-

murrage. Judgment for plaintiff.

Walker, J. It appears that Noyes & Messenger, a business

firm in Chicago, had consigned to them a quantity of paper,

from Clinton, Iowa, by the road of appellant. It arrived at its

depot in Chicago on the 4th of July, 1872. The consignees were

RIGHTS A JD D U TI ES OF COM 10
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termined by the legislature, by fixing a maximum of charO'es i n
the charter o f the company, o r afterwards, if its hands are not
tied by contract. If this maximum is not exceeded, the courts
cannot interfere. When the rates are not thus determined, they
are left to the discretion of the company, subject to the express
or implied condition that they shall be · reasonable ; express, when
so declared by statute ; implied, by the common law, when the
statute is silent ; and the common law has effect by v irtue of the
legislative w¥1.
Thus, the legislature either fi xes the charges at rates which
it deems reasonable ; or merely declares that they shall be reas
onable ; and it is only in the latter case, where what is reasonable
is left open, that the courts have jurisdiction of the subject. I
repeat : When the legislature declares that the charges shall be
reasonable, or, which is the same thing, allows the common law
rule to that eff ct to prevail, and leaves the matter there ; then
re ort may be had to the courts to inquire judicially w hether the
charae are rea onable. Then, and not till then, is it a judicial
question. But the legislature has the right, and it is its p reroga
tive, if it chooses to exercise it, to declare what is reasonable.
This is j ust where I differ from the majority of the court. They
say in effect, if not in terms, that the final tribunal of arbitra
ment is the j udiciary ; I say it is the legislature. I hold that it is
a 1 gislative question, not a j udicial one, unless the legislature or
the law ( which is the ame thing) , has made it judicial, by pre
scribin the rule that the charges shal l be rea on.able, and l eaving
it there. ' '

afterwards notified of its arrival. On the 11th of that month

they paid the freight and removed one dray load, but the com-

pany refused to deliver the balance of the paper until the con-

signees should pay five dollars a day for each day it remained

on the track after twenty-four hours from the time of its ar-
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72. C H ICAGO AND NORTHWESTERN RAILWAY C O. V.
JENKINS.
103

JU.

588.

18 2.

Trover for conversion of a consignment of pap r held for de·
murrage. Judgment for plaintiff.
WALKER, J. It appears that Noyes & Messenger, a business
fi rm in Chicago, had consigned to them a quantity of paper,
from Clinton, Iowa, by the road of appellant. It arrived at its
d epot in Chicago on the 4th of July, 1 872. The consignees were
a fterward notified of its arrival. On the 11th of that month
they paid the freight and removed one dray load, but the com
pany refused to deliver the balance of the paper until the con
si gne should p ay fl ve doll ars a day for each day it remained
on the track after twenty-four hours from the time of its ar·
2110
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rival, which was claimed for demurrage. This the consignees

refused to pay, and after a demand and refusal, brought trover

to recover damages for its conversion. The defendant pleaded

the general issue.

The case remained on the docket in this condition until in

April, 1874, when Noyes & Messenger were declared bankrupts

by the United States District Court, and appellee was appointed

assignee of their estate, and the requisite assignment was made

to him. No further action was taken in the case until on the 12th'

day of April, 1878, when, with the leave of the court, the com-

pany filed a plea that the plaintiffs had been adjudged bank-

rupts. Jenkins thereupon filed his petition for leave to be sub-

stituted as a party plaintiff, and to be permitted to prosecute

the suit, and the substitution was made, and the leave granted

by the court. (Passing over questions of practice.)

It is claimed that appellant had the right to hold the prop-

erty until its charges for demurrage were paid, — that they were

a lien on the property, and it was not required to make delivery

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:38 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

until they were paid. The claim is based on rules and regu-

lations adopted and published by the company. It will be con-

ceded that all liens are created by law, or by contract of the

parties. Where the law gives no lien, neither party can create

it without the consent or agreement of the other. Noyes & Mes-

senger were therefore not bound by these rules unless they as-

sented to them when the contract for shipping the goods was

entered into by the parties, and such a contract is not claimed.

But it is insisted that as the rules were public, and generally

understood, it must be presumed they assented. For the purpose

of creating such a lien on property the law will never indulge

such presumptions. There is no evidence or agreement that

either the consignor or consignee ever had notice or knew of

such regulations. But even if they had, unless they agreed to

be bound by them the rule could create no such lien.

We held in the case of Illinois Central E. R. Co. v. Alexan-

der, 20 111. 23, that railroad companies, when they had carried

goods to their destination, if not removed by the consignee might

store them in their warehouses, and thus terminate their lia-

bility as common carriers, and thereby assume the relation and

liabilities of warehousemen. To the same effect is the case of

Richards v. Michigan Southern and Northern Indiana R. R.

Co. id. 404 ; and in the case of Porter v. Chicago and Rock Island

R. R. Co. id. 407, 71 Am. D. 286, it was held it was their duty

to do so, or remain liable for loss as common carriers. It was

held in the former of these cases, that when stored, and they

had placed the goods in their warehouse, they were entitled
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rival, which was claimed for demurrage. This the consignees
refused to pay, and after a demand and refusal, brought trover
to recover damages for its conversion. The defendant p leaded
the general is ue.
The case remained on the docket in this condition until i n
April, 1874, when Noyes & Messenger were declared bankrupts
by the United States District Court, and appellee was appointed
assign ee of their estate, and the requisite assignment was made
to him. No further action was taken in the case until on the 12th'.
day of April, 1878, when, with the leave of the court, the com
pany filed a p lea that th0 p laintiffs had been adjudged bank
rupts. Jenkins thereupon :filed his petition for 1 ave to be sub
stituted as a party plaintiff, and to be permitted to prosecute
the suit, and the substitution was made, and the leave granted
by the court. ( Passing over questions of p ractice. )
It is claimed that appellant had the right to hold the prop
erty until it charg for demurrage were p aid,-that they were
a lien on the p roperty, and it wa not required to make delivery
until they were paid. The claim is based on rules and regu
l ations adopted and published by the company. It will be con
ceded that all liens are created by J aw, or by contract of the
parties. Where the law gives no l ien, neither party can create
it without the consent or agreement of the oth r. Noyes & Mes
senger were therefore not bound by these rules unless they as
sented to them when the contract for shipping the goods was
entered into by the p arties, and such a contract is not claimed.
But it is insisted that as the rules \Vere public, and generally
understood, it must be presumed th y assente d. For the purpose
of creating such a lien on property the law will never indulge
such presumptions. There is no evidence or agreement that
either the consignor or con ignee ever had notice or knew of
such regulations. But even if they had, unless they agreed to
be bound by them the rule could er ate no such lien.
We held in the case of Illinois Central R. R. Co. v. Alexan
der, 20 Ill. 23, that railroad companies, when they had carried
good · to their destination, if not removed by the consignee might
store them i n their warehouses, an thus term!nate their lia
bility as common carriers, and thereby assume the relation and
liabilities of warehousemen. To the same effect is the case of
Richards v. Michigan Southern and Northern Indi ana R. R.
Co. id. 404 ; and in the case of Porter v. Chicago and Rock Island
R. R. Co. id. 407, 7 1 Am. D. 286, it was held it was their duty
to do so, or remain liable for loss as common carriers. It was
held in the former of these cases, that when stored, and they
had placed the goods in their warehouse, they were entitled
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to charge the customary price for such services, and on such

charges being paid or tendered, and a refusal by the company

to deliver on demand, it became liable for a conversion.

The right to demurrage, if it exists as a legal right, is con-

fined to the maritime law, and only exists as to carriers by sea-

going vessels. But it is believed to exist alone by force of con-

tract. All such contracts of affreightment contain an agree-

ment for demurrage, or the custom of the port allowed the con-

signee to receive and remove the goods. But the mode of doing

business by the two kinds of carriers is essentially different.

Railroad companies have warehouses in which to store freight.

Owners of vessels have none. Railroads discharge cargoes car-

ried by them. Carriers by ship do not, but it is done by the

consignee. The masters of vessels provide in the contract for

demurrage, while railroads do not, and it is seen these essen-

tial differences are, under the rules of the maritime law, wholly

inapplicable to railroad carriers.

Perceiving no error in the record, the judgment of the Appel-

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:38 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

late Court is affirmed.

Judgment affirmed,

73. SCOFIELD V. RAILWAY CO.,

43 Ohio St. 571; 54 Am. B. 846. 1885.

Injunction to prevent the collection of freights. Relief

granted below.

Atherton, J. The main question in this case, and to which all

others are subordinate, is this:

73 RIGHTS AND DU'fIES OF COMMON CARRIER.

to charge the customary p rice for such services, and on such
charges being paid or tendered, and a refusal by the company
to deliver on demand, it became liable for a conversion.
The right to demurrage, if it exists as a legal right, is con
fined to the maritime law, and only exists as to carriers by sea
going vessels. But it is believed to exist alone by force of con
tract. All such contracts of affreightment contain an agree
ment for demurrage, or the custom of the port allowed the con
signee to receive and remove the goods. But the mode of doing
business by the two kinds of carriers is essentially different.
Railroad companies have warehouses in which to store freight.
Owners of vessels have none. Railroads discharge cargoes car
ried by them. C arriers by ship do not, but it is done by the
consignee. The mast rs of vessels p rovide in the contract for
demurrage, while rail roads do not, and it is seen these essen
tial differences are, under the rules of the maritime law, wholly
inapplicable to railroad carriers.
Perceiving no error in the record, the j udament of the Appel
late Court is affirmed.
Judgment affirmed.

Has the defendant a right to discriminate between its freight-

ers and customers, and furnish transportation to one at a less

rate than to others, in a case where such discrimination is in-

jurious to and destructive of the legitimate business of others?

That ultimate question requires the consideration of several

other propositions and queries, some of which may be stated as

73.

SCOFI ELD V. RA ILWAY C O. ,

4 3 O h io St. 571 j 54 A m . R . 846.
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follows :

1. What were the rights and duties of common carriers at

common law, and was the shipper entitled to have his goods

shipped at a rate equal to that charged to others, or was he en-

Injunction to prevent the coll ection of freights.
granted below.

Relief

titled to any protection other than to have his goods transported

for a reasonable compensation ?

2. What changes, if any, have been made by statute in this

State touching the duties and liabilities of a common carrier at

common law?
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ATHERTON, J. 'l1he main question in this case, and to which all
others are subordi nate, is this :
Has the defendant a right to discriminate between its freight
ers and customers, and furnish transportation to one at a less
rate than to others, in a case where such discrimination is in
jurious to and destructive of the legitimate business of others ?
That ultimate question requires the con ideration of several
other propositions and queries, some o f which may be stated as
fol lows :
1 . Wbat were the rights and duties of common carriers at
common law, and was the shipper entitled to have h is goods
shipped at a rate equal to that charged to others, or was he en
titled to any protection other than to have his goods transported
f r a rea onable compensation �
2 . What changes, if any, have b en m ade by statute in this
State touching the duties and liabilities of a common carrier at
common law �
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3. Is the contract made between the defendant and the Stand-

ard Oil Company, and mentioned in the pleadings, good in law,

or is it void on grounds of public policy ?

4. Can the remedy sought by plaintiffs in this case be ad-

ministered by a court of equity by means of an injunction?

The District Court has found that the defendant is a con-

solidated railroad company owning and operating a railroad ex-

tending from Buffalo, New York to Chicago, Illinois, passing

through Ohio and parts of Pennsylvania, Indiana, Michigan and

Illinois, with branches extending to Detroit and Grand Rapids,

and that defendant is a public corporation and a common carrier

in the business of transporting persons and property for hire

and reward over its line and branches.

The defendant having acquired through its charter the right

of eminent domain and the franchise to construct its road, and

to demand and receive tolls, is to be distinguished from a mining

or manufacturing or other private corporation. By accepting its

charter, and claiming and exercising the peculiar rights and
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privileges enjoyed by public corporations, and "being a creature

of the law and intrusted with the exercise of sovereign power to

subserve public necessities and uses, the defendant is bound to

conduct its affairs in furtherance of the public objects of its

creation. ' '

The legal theory seems to be that it is the duty or the right

of governments to provide improved facilities for the public

travel and transportation at the public expense, and this duty

has been discharged by all civilized governments. It was found

that these improved modes of travel and transportation could

not always be provided by private enterprise, and that to con-

struct canals, turnpikes, railroads, etc., required the exercise

of the right of eminent domain, and the powers of general taxa-

tion. In the further progress of events as private wealth in-

creased, it was found politic and convenient to intrust these

functions of the government to individuals united together as

public corporations under a grant of the government; the rail-

road corporation in consideration of the franchise received, giv-

ing the public the right to use its road, and subjecting itself to

the restraint of the government through its legislature and judi-

ciary to prevent any abuse of the powers so' granted.

"While the law affords railroad corporations adequate and

complete protection in the exercise of their chartered rights,

it also holds them to a strict performance of the public duties

enjoined upon them as a consideration for the rights and powers

thus granted. In cases of apparent confxict between the rights

and powers conferred and the duties imposed, the solution may
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3. Is the contract made between the defendant and the Stand
ard Oil Company, and mentioned i n the pleadings, good i n law,
or is it void on grounds of public policy ?
4. Can the remedy sought by p laintiffs in this case be ad
ministered by a court of equity by means of an injunction ?
The District Court has found that the defendant is a con
solidated railroad company owning and operating a railroad ex
tending from Buffalo, New York to Chicago, I llinois, passing
through Ohio and p arts of Pennsylvania, Indiana, Michigan and
Illinois, with branches extending to Detroit and Grand Rapids,
and that defendant is a p ublic corporation and a common carrier
in the business of transporting persons and property for hire
and reward over its line and branches.
The defendant having acquired through its charter the right
of eminent domain and the franchise to construct its road, and
to demand and receive tolls, is to be distinguished from a mining
or manufacturing or other private corporation. By accepting its
charter, and claiming and exercising the pecul iar rights and
privileges enjoyed by public corporations, and ' ' being a creature
of the law and intrusted with the e:s:erci e of sovereign power to
sub erve public nece sitie and u es, the defendant i bound to
conduct its affairs i n furtherance of the public objects of its
creation. ' '
The legal theory seems to be that it is the duty or the right
of governments to provide improved facilities for the public
travel and tran portation at the public expense, and this duty
has be n discharged by all civilized governments. It was found
that these improved modes of travel and tran portation coul l
not always be provided by private enterprise, and that to con
struct canals, turnpikes, railroads etc., required the exercise
of the right of eminent domain, and the powers of general taxa
tion. In the further progress of events as private wealth in
creased, it was found politic and convenient to intrust these
functions of the government to individuals united together as
public corporations under a grant of the government ; the rail
road corporation in consideration of the franchise received, giv
ing the public the right to use its road, and subjecting itself to
the re traint of the government through its legislature and judi
ciary to p revent any abuse of the powers so' granted.
' ' While the law affords railroad corporations adequate and
complete protection in the exercise of their chartered rights,
it also holds them to a strict performance of the public duties
enjoined upon them as a con ideration for the rights and powers
thus granted. In cases of apparent conflict between the rights
and powers conferred and the duties imposed, the solution may
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oftentimes be rendered easy by regarding the admitted right of

public use as the touchstone of judicial interpretation." Rail-

road Comm. V. P. & 0. C. R. Co., 63 Me. 269-278, 18 Am. R. 208.

It is because of the fact that such corporations are public cor-

porations, being vested with a portion of sovereign power dele-

gated to them by the State, and owing duties to the public, that

they have been held subject to the right of mandamus to oblige

them to fairly and fully carry out the public object of their crea-

tion. Rex V. Barker, 3 Burr, 1267; State v. R. Co., 29 Conn.

538 ; Aug. & Ames Corp. 694.

It is on the same theory that acts of the legislature have been

sustained as constitutional, requiring railroad corporations to es-

tablish stations at particular places on their roads, and to supply

reasonable accommodations to the people of the smaller localities,

and to do justice to the different sections through which their

railroads pass. Commonwealth v. Eastern R. Co., 103 Mass. 258,

4 Am. Rep. 555.

The fact that parties using the road are required to pay fare
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for transportation in no way conflicts with the views expressed.

"The fare is the consideration for the service performed,

whether done by the State directly, or by a corporation under

a grant from the State ; it is simply a substitute for the tax

rendered necessary when the State builds and conducts railroads

at the public expense ; the corporation upon the payment of the

fare is under the same obligation to render the required service

for the public, that the State would be, if railroads were free

and conducted by State authority. Nor does the ownership of

railroads, whether it be in the State or a private corporation,

affect the nature of their use, since in either case the function

to be exercised and the uses to be subserved are public. ' ' Railr.

Comm. V. P. & 0. C. R. Co., supra, 275, 18 Am. R. 208.

' ' In considering the right of the public to the use of railroads,

and the public interest resulting from this right, it should not

be overlooked that the payment of fares is more than compen-

sated in general by the reduced expense of travel and transpor-

tation by this mode over other means of conveyance, in addition

to the other advantages, public, private and local, resulting from

the establishment of railroads. * * * This beneficial public

interest is intended, among others, to be secured under the fran-

chise granted to railroad corporations; and the public have an

interest that this result should be attained and maintained by

them." Railr. Comm. v. P. & 0. C. R. Co., supra, 276-7, 18 Am.

R. 208.

A similar doctrine is stated by the Supreme Court of Penn-

sylvania: ''Whenever a charter is granted for the purpose of
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oftentimes be rendered ·easy by regarding the admitted right of
public use as the touch. tone of j udicial interpretation. ' ' Rai l
road Comm. v. P. & 0. C . R. Co., 63 l\1e. 269-278, 18 Am. R. 20 .
It is because of the fact that such corporations are p ublic cor
porations, being vested with a portion of sovereign power dele
gated to them by the State, and owing duties to the public, that
they have been held subject to the right of mandamus to oblige
them to fairly and fully carry out the public object of thei r crea
tion. Rex v. Barker, 3 Burr. 1267 ; tate v. R. Co., 29 Conn.
538 ; Ang. & Ames Corp. 694.
It i on the same theory that acts of the legislature have been
sustained as con titutional, requiring railroad corporations to es
tabli h stations at particular places on their roads, and to supply
reasonable accommodations to the people of the smaller localities,
and to do j ustice to the different sections through which their
railroads pass. Commonwealth v. Eastern R. Co., 103 Mass. 258,
4 Am. Rep. 555.
The fact that parties using the road are required to pay fare
for transportation in no way conflicts with the views expressed.
' ' The fare is the con ideration for the service performed,
whether done by the State directly or by a corporation under
a grant from the State ; it is simply a ubstitute for the tax
r"'ndered neces. ary when the tate builds and conducts railroads
at the public expense ; the corporation upon the payment of the
fare is under the same obligation to render the required service
for the publi c, that the State would be, i f railroads were free
and conducted by State authority. Nor does the owner hip of
rail roads, whether it be in the State or a private corporation,
affect the nature of their u. e, since in either case the function
to be exercised and the uses to be subserved are public. ' ' Railr.
Comm. v. P. & 0. C. R. Co., sii p rri, 275, 18 Am. R. 208.
' ' In considering the right of the public to the use of railroads,
and the public interest re ulting from this right, it should not
be overlooked that the payment of fares is more than compen
sated in general by the reduced expense of travel and transpor
tation by thi mode over other means of conveyance, in addition
to the other advantages, public, private and local, resulting from
the establishment of railroads. * * * This beneficial public
i nterest is intended among others, to be secured under the fran
chise granted to railroad corporations ; and the public have an
interest that this result should be attained and maintained by
them. " Railr. Comm. v. P. & 0. C. R. Co., siipra, 276-7, 1 8 Am.
R. 208.
A similar doctrine is stated by the Supreme Court of Penn
sylvania : ' ' Whenever a charter is granted for the p urpose of
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constructing a railroad, and the corporation is clothed with the

power to take private property in order to carry out the object,

it is an inference of law from the extent of the power conferred,

and subject-matter of the grant, that the road is for the public

accommodation. The right to take tolls is the compensation to

be received for the benefits conferred. If the public are en-

titled to these advantages it results from the nature of the right

that the benefits should be extended to all alike, and that no

special privileges should be granted to one man or set of men and

denied to others." Sandford v. Railroad Co., 24: Penn. St. 378.

The learned Chief Justice Beasley, in pronouncing the judg-

ment of the Supreme Court of New Jersey, said: "In my opin-

ion, a railroad company, constituted under statutory authority,

is not only by force of its inherent nature a common carrier *

* * but it becomes an agent of the public in consequence of

the powers conferred upon it. A company of this kind is in-

vested with important prerogative franchises, among which are

the rights to build and use a railway and to charge and take
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tolls and fares. These prerogatives are grants from the govern-

ment, and public utility is the consideration for them. Although

in the hands of a private corporation, they are still sovereign

franchises, and must be used and treated as such ; they must be

held in trust for the general good. If they had remained under

the control of the State, it could not be pretended that in the

exercise of them it would have been legitimate to favor one citi-

zen at the expense of another. If a State should build and ope-

rate a railroad, the exclusion of everything like favoritism with

respect to its use would seem to be an obligation that could not

be disregarded without violating natural equity and fundamental

principles. * * * In their very nature and constitution, as

I view this question, these companies become, in certain aspects,

public agents, and the consequence is they must in the exercise

of their calling observe to all men a perfect impartiality." Mes-

senger V. Penn. R. Co., 36 N. J. Law, 407, 13 Am. R. 457.

"A railroad corporation, in view of its origin, objects, uses

and the control of the government over it is a public corpora-

tion, though its shares may be owned by private individuals. It

is a governmental agency for public purposes." Talcott v.

Township of Pine Grove, 1 Flip. 120. See also McDuffee v. P.

& R. Co., 52 N. H. 430, 13 Am. R. 72.

The defendant's attorneys in their brief well said: "It can-

not be questioned that the reason why a common carrier is re-

stricted to a reasonable rate is the same that causes the limita-

tion at common law upon the rates charged by a wharfinger

licensed under the statute. In reference to a railroad company
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constructing a railroad, and the corporation is clothed with the
power to take private property in order to carry out the object,
it is an inference of l aw from the extent of the power conferred,
and subject-matter of the grant, that the road is for the public
accommodation. The right to take tolls is the compensation to
be received for the benefits conferred. If the public are en
titled to these advantages it results from the nature of the right
that the benefits should be extended to all alike, and that no
special privileges should be granted to one man or set of men and
denied to others. ' ' Sandford v. Railroad Co . , 2± Penn. St. 378.
The learned C hief Justice BEASLEY, i n p ronouncing the j udg
ment of the Sup reme Court of New Jersey, said : " In my opin
ion, a railroad company, constituted under statutory authority,
is not only by fore of its inherent nature a common carrier *
*
*
but it becom s an agent of the public in consequence of
the pow rs conferred upon it. A company of this kind is in
vested with important prerogative franchises, among which are
the rights to build and use a railway and to charge and take
tolls and fares. The e prerogatives are grants from the govern
ment, and public uti lity is the consideration for them. A lthough
i n the hands of a private corporation, they are still sovereign
franchises, and m ust be used and treated as such ; they must be
held in trust for the general good. I f they had remained u nder
the control of the State, it could not be p retended that in the
exercise of them it would have been legitimate to favor one citi
zen at the expense of another. I f a State shoul d build and ope
rate a rai lroad, the exclu ion of everything like favoritism with
respect to its use woul d seem to be an obligation that could not
be disregarded without violating natural equity and fundamental
rrinciples. * * * In their very nature and con titution, as
I view this question the e companies become, i n certain a pects,
public agents, and the con equence i s they must in the exercise
of their calling observe to all men a perfect impartiality. " Mes
senger v. Penn. R. Co., 36 N. J. Law, 407, 1 3 Am. R. 457.
' ' A railroad corporation, in view of its origin, objects, uses
and the control of the government over it is a public corpora
tion, though its share may be owned by p rivate individuals. It
.
is a governmental agency for public p urposes. ' ' Talcott v.
Township of Pine Grove, 1 Flip. 120. See also McDuffee v. P.
& R. Co., 52 N. H. 430, 13 Am. R. 72.
The d fendant 's attorneys i n their brief wel l said : " It can
not be que tioned that the reason why a common carrier is re
stricted to a reasonable rate is the same that causes the limita
tion at common law upon the rates charged by a wharfinger
licensed under the statute. In reference to a railroad company
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it may be trul}^ said that it exercises a quasi public employment.

While railroads are managed for private benefit, and their

profits arising from their operation go to individuals, yet they

are treated as merely a public convenience and agency in the

matter of State and inter-State commercial intercourse." And

see Erie & N. E. Railroad v. Casey, 26 Penn. St. 287.

The above authorities abundantly show that railroad com-

panies are common carriers, receiving from the State a delega-

tion of a portion of its sovereign powers for the public good.

That being public agents, and in the place and stead of the gov-

ernment exercising public duties, they are therefore subject to

the legislative and judicial authority to correct the abuse of

their privileges and powers.

The next question is, whether these quasi public agents are re-

quired to treat all citizens and customers alike as to terms upon

which they will transport freight.

It is claimed by the defendant that it is not bound to carry

freights for all freighters at the same rate, but its duty is fully
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discharged if it carries for all, charging none more than a reas-

onable rate. On the contrary, the plaintiffs contend, that at

least under the facts of this ease, they are entitled to the

same rates as their more favored rival. They allege and the

court find that they have been and are carrying on in a large

way, at Cleveland, Ohio, the business of refining crude petroleum,

and selling it in the region reached by the defendant's rail-

road, branches and connecting lines. That they have a large

capital so employed, and have established a large and profitable

trade throughout such territory. That their refinery cost about

$70,000, and that plaintiffs have a refining capacity of about

150,000 barrels per year. And it is contended, and the facts

would seem to establish, that the admitted difference of ten

cents a barrel between the rate charged plaintiffs and that

charged the Standard Oil Company would make to the plaintiffs,

if there was no discrimination practiced, a yearly sum of $15,000

on the output of plaintiff, or more than twenty-one per cent on

the capital used in their business. That the Standard Oil Com-

pany is and has been engaged in the same business at Cleveland

and elsewhere, and has manufactured and shipped nine-tenths

of all the oils manufactured at and shipped from Cleveland,

and that by the terms of an agreement entered into in 1875, the

defendant contracted with the Standard Oil Company that in

consideration of the promise of the company to ship all their

product of petroleum over the defendant's railroad, it under-

took to ship the same at an average rate of about ten cents per

barrel below its published rates; and that plaintiffs were com-
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it may be truly said that it exercises a quasi public employment.
While railroads are managed for private benefit, and their
profits arising from their operation go to individuals, yet they
are treated as merely a public convenience and agency in the
matter of State and inter-State commercial intercourse. ' ' And
see E rie & N. E. Railroad v. C asey, 26 Penn. St. 287.
The above authorities abundantly show that railroad com
panies are common carriers, receiving from the State a delega
tion of a portion of its sovereign powers for the public good.
That being public agents, and in the place and stead of the gov
ernment exercising public duties, they are therefore subject to
the legi lative and j udicial authority to correct the abuse of
their privi leges and powers.
The next question i , whether these quasi public agents are re
quired to treat all citizens and customers alike as to terms upon
which they will transport freight.
It is claimed by the defendant that i t is not bound to carry
freights for all freighters at the same rate, but its duty is fully
discharged if it carries for all, charging none more than a reas
onable rate. On the contrary, the pla intiffs contend, that at
least under the facts of this case, they are entitled to the
same rates as their more favored rival. They allege and the
court find that they have been and a re carrying on in a l arge
way, at Cleveland, Ohio, the business of refining crude petroleum,
and selling it in the region reached by the defondant 's rail
road, branches and connecting l ines. That they have a large
capital so employed, and have established a large and p rofitable
trade throughout such territory. That their refinery cost about
$70,000, and that plaintiffs have a refining capacity of about
150,000 barrels per year. And it is contended, and the facts
woul d seem to establ ish, that the admitted difference of ten
cents a barrel between the rate charged p laintiffs and that
charged the Standard Oil Company would make to the p laintiffs,
i f there was no discrimination prac'� iced, a yearly sum of $15,000
on the output of p laintiff, or more than twenty-one per cent on
the capital used in their business. That the Standard Oil Com
pany is and h as been engaged i n the same business at C leveland
and el sewhere, and has manufactured and shipped nine-tenths
of all the oils manufactured at and shipped from Cleveland,
and that by the terms of an agreement entered into in 1875, the
defendant contracted with the Standard Oil Com p any that i n
consideration o f the p romise of the company t o ship all their
prod ict of petroleum over the defendant 's railroad, it under
took to i;;h ip the sam e at an average rate of about ten cents per
barrel below its published rates ; and that plaintiffs were com9gg
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pelled to pay at the same time according to the published rates.

Plaintiffs claim that by this discrimination in favor of the

Standard Oil Company, the latter are afforded an unfair dis-

crimination and advantage, and can put their product on the

market at a less price than the plaintiff's can aft'ord, and thereby

their profits are reduced; and by this unlawful discrimination

in favor of the Standard Oil Company, the defendant is inflict-

ing upon them great and irreparable damage, and renders it

impossible to successfully compete with that company in the mar-

ket, and thereby the business and trade of plaintiff's is being

injured and destroyed. It will be observed that the gist of

plaintiff' 's contention is not so much that the latter are charged

a rate of compensation for transportation unreasonable in itself,

as that by charging a lower rate to their more favored com-

petitor, the latter is enabled to and is supplying the market at

a price with which the plaintiff's cannot compete, and thus driv-

ing them out of the market and destroying the business and

trade they have built up. One of the questions at issue between

the parties is: What was the doctrine of the common law on
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the question of the compensation of a common carrier? Could

the freighter require any thing more than that he be charged

no more than a reasonable compensation, or could he demand

and have his goods transported at an equal rate with the favored

customer ?

In many cases it has been held that the customer was only

entitled to have his goods shipped at a reasonable rate, and not

necessarily at an equal rate with others; and that he was not

interested in the matter that somebody else was charged less.

Or in the incisive language of Crompton, J., to counsel in an

English case : ' ' The charging another person too little is not

charging you too much."

The question, so far as it related to railroads, w^as settled by

statute in England shortly after their introduction there; and

under the "equality clause" of the English statutes railroad

companies were bound to charge equally to all persons in respect

to all goods under like circumstances. Pickford v. Grand Junc-

tion R. Co., 10 M. & W. 399; Baxendale v. London & South-

western R. Co., L. R., 1 Ex. 137 ; London, etc., R. Co. v. Evershed,

3 App. Cas. 1029, 26 W. R. 863.

And by 17 and 18 Vict., ch. 31, §§ 2, 3 and 6, the Court of

Common Pleas was empowered to restrain by injunction any rail-

way or canal company from giving undue or unreasonable

preference to any particular person or description of traffic. See

notes to Coggs v. Bernard, 1 Smith L. C. 369. So for a long

period of time the English courts have had no occasion to exam-
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pelled to pay at the same time according to the published rates.
Plaintiffs claim that by this discrimination in favor of the
Standard Oil Company, the latter are afforded an unfair dis
crimination and advantage, and can put their product on the
market at a less price than the plaintiffs can afford, and thereby
their profits are reduced ; and by this unlawful discrimination
i n favor of the Standard Oil Company, the defendant is inflict
ing upon them great and irreparable damage, and renders it
i mpossible to successfully compete with that company in the mar
ket, and thereby the business and trade of p la intiffs is being
inju red and destroyed. It will be ob erved that the gist of
p laintiff 's contention is not so much that the latter are charged
a rate of compensation for transportation unreasonable in itself,
as that by charging a lower rate to their more favored com
petitor, the latter is enabled to and is supplying the market at
a price with which the plaintiff cannot comp te, and thus driv
ing them out of the market and destroying the business and
trade they have built up. One of the questions at issue between
the parties is : What was the doctrine of the common l aw on
the question of the compensation of a common carrier ? Could
the freighter require any thing more than that he be charg d
no more than a reasonable compensation, or could he demand
and have his good transported at an equal rate with the favored
customer ?
In many cases it has been held that the customer was only
entitled to have his goods hipped at a reasonable rate, and not
necessarily at an equal rate with others ; and that he was not
int rt;sted in the matter that somebody else was charged less.
Or in the incisive language of CROMPTON, J., to counsel in an
English case : ' ' The charging another person too little is not
charging you too much. ' '
The question, so far as it related to railroad , was settled by
statute in England shortly after their introduction there ; and
under the ' ' equality clause ' ' of the Engl ish statutes railroad
compani�s were bound to charge equally to all persons in respect
to all goods under like circumstances. Pickford v. Grand J unc
tion R. Co., 10 l\IL & W. 399 ; Baxendale v. London & South
western R. Co., L. R., 1 Ex. 137 ; London, etc., R. Co. v. E vershed,
3 App. Cas. 1029, 2 6 W. R. 86 3.
And by 1 7 and 1 8 Viet., ch. 31, § § 2, 3 and 6, the Court of
Common Pleas was empowered to restrain by injunction any rail
way or canal company from giving undue or unreasonabl e
preference to any particul ar person or description of traffic. See
notes to Coggs v. Bernard , 1 Smith L. C. 369 . So for a long
period of time the English courts have had no occasion to exam9 f:!.. 7
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ine the condition of the common law upon the subject independ-

ent of the statute.

In C. & A. R. Co. V. People, 67 111. 11, 17, 16 Am. R. 599,

Lawrence, C. J., affirms: "Another perfectly well settled rule

of the common law in regard to common carriers is, that they

shall not exercise any unjust and injurious discrimination be-

tween individuals in their rates of toll. * * * While the

law now imposes, and always has imposed upon individuals

exercising the vocation of a common carrier, the obligation of

rendering service to all persons without injustice to any, how

utterly unreasonable it is to claim that a corporation is to be

permitted to discriminate in its tolls at its own discretion and

without regard to justice," etc.

In discussing the English "equity statute" before adverted

to, Beasley, C. J., pronouncing the opinion of the Supreme

Court of New Jersey, says: "But the courts of Pennsylvania

repeatedly declared that this act was but declaratory of the

doctrine of the common law. * * * In a more recent de-

cision, Mr. Justice Strong says that the special provisions which
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are sometimes inserted in railroad charters, in restraint of undue

preferences, are 'but declaratory of what the common law now

is.' This is the view which for reasons already given, I deem

correct." Messenger v. Penn. R. Co., 36 N. J. Law, 407-412, 13

Am. R. 457.

In some of the cases it is announced that the question of

whether the law requires the common carrier to transport goods

upon equal terms at all, or whether it only requires that the rate

shall be reasonable, but not necesarily equal to all, has been dif-

ferently determined by the courts of England and America.

Ragan v. Aiken, 9 Lea, 609, 42 Am. Rep. 684.

But be that as it may, the tendency and undoubted weight

of authority is in favor of the doctrine that a common carrier is

charged with quasi public duty to transport merchandise on

equal terms for all parties, where the carrying for some shippers

at a lower price than for others will create monopoly by injuring

or destroying the business of those less favored.

"An agreement by a railroad company to carry goods for cer-

tain persons at a cheaper rate than they will carry under the

same conditions for others, is void as creating an illegal prefer-

ence." Messenger v. Penn. R. Co., supra.

The court also cite and make extracts from McDuffee v. Rail-

road, supra; Carton v. B. & E. R. Co., 1 B. &. S. 112 ; Sandford

V. Railroad, 24 Penn. St. 378; Shipper v. Railroad, 47 Penn.

St. 338; Audenried v. Railroad, 68 Penn. St. 370, 8 Am. Rep.

195 ; N. E. Ex. Co. v. Railroad, 57 Me. 188, 2 Am. R. 31 ; Vincent
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ine the condition of the common law upon the subj ect independ
ent of the statute.
In C. & A. R. Co. v. People, 67 Ill. 11, 17, 1 6 Am. R. 599,
LAWRENCE, C. J., affirms : ' ' Another perfectly well settled rule
of the common law in regard to common carriers is, that they
shall not exercise any unjust and injurious discrimination be
tween i ndividuals i n their rates of toll. * * * While the
law now imposes, and always has imposed upon individuals
exercising the vocation of a common carrier, the obligation of
rendering service to all persons without injustice to any, how
utterly unreasonable it is to claim that a corporation is to be
permitted to di criminate in its tolls at its own discretion and
without regard to j ustice, ' ' etc.
In discussinO' the English " equity statute " before adverted
to, BEASLEY, C . J., pronouncing the opinion of the Supreme
Court of New Jersey, says : " But the courts of Pennsylvania
repeatedly declared that this act was but declaratory of the
doctrine of the common law. :>:: * * In a more recent de
cision, Mr. Ju tice STRONG says that the special provisions which
are sometimes i nserted in railroad charters, in restraint of undue
preferences, are ' but declaratory of what the common law now
is. ' This is the view which for reasons already given, I deem
correct. " Messenger v. Penn. R. Co., 36 N. J. Law, 407-412, 13
Am. R. 457.
In some of the cases it is announced that the question of
whether the law requires the common carrier to transport goods
upon equal terms at all, or whether it only requires that the rate
shall be reasonable, but not necesarily equal to all, has been dif
ferently determined by the courts of England and America.
Ragan v. Aiken, 9 Lea, 609, 42 Am. Rep. 684.
But be that as it may, the tendency and undoubted weight
of authority is in favor of the doctrine that a common carrier is
charged with quasi public duty to transport merchandise on
equal terms for all p arties, where the carrying for some shippers
at a l ower price than for others will create monopoly by injuring
or destroying the business of those le s favor d.
' ' An agreement by a railroad company to carry goods for cer
tain persons at a cheaper rate than they wil l carry under the
same conditions for others, is void as creating an illegal prefer
ence. " Messenger v. Penn. R. Co. , su pra.
The court also cite and make extracts from McDuffee v. Rail
road, supra )· Garton v. B. & E. R. Co., 1 B. &. S. 112 ; Sandford
v. Railroad, 24 Penn. St. 378 ; Shipper v. Railroad, 47 Penn.
St. 338 ; Audenried v. Rail road, 68 Penn. St. 370, 8 Am. Rep.
195 ; N. E. Ex. Co. v. Rail road, 57 Me. 188, 2 Am. R. 31 ; Vincent
') � Q
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V. Railroad, 49 111, 33; Chicago, etc., Ry. Co. v. People, 56 111.

365, 8 Am. Rep. 690; Dinsmore v. Railroad, 2 Fed. Rep. 465;

Crawford v. Wick, 18 Ohio St. 190, 98 Am. D. 103; Cent.

Ohio Salt Co. v. Guthrie, 35 Ohio St. 666 ; Great West. Ry. Co.

V. Sutton, 4 Eng. & Ir. App. 226.

Five cases, reported in 10 Fed. Rep. 210, were decided before

Justice Miller and Judges McCrary and Treat, arising in the

various Circuit Courts of the United States for Mississippi, Ar-

kansas, Kansas and Colorado; and Justice JMiller on p. 214,

states as the fifth point in his opinion:

"I am of the opinion that it is the duty of every railroad

company to provide such conveyances by special cars or other-

wise, * * * as are required for the safe and proper trans-

portation of this express matter on their roads, and that the use

of these facilities should be extended on equal terms to all who

are actually and usually engaged in the express business. ' '

The case of Hays v. Pennsylvania Company, 12 Fed. Rep. 309,

decided by Baxter, J., in the Circuit Court of the United States

for the northern district of Ohio, is important in respect to one
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element in this case. The defendant in the case at bar claims

that it was proper to enter into the contract it did with the

Standard Oil Company, on account of the very large amount

of freightage that company annually furnishes, and that it was

lawful to discriminate in their favor on that account. The plain-

tiffs in that case had been engaged for several years in mining

and shipping coal from Salineville, and the defendant's railroad

furnished them their only means of getting their coal to mar-

ket. The railroad company discriminated in favor of every

shipper who shipped five thousand tons or over, and the dis-

crimination was from thirty to seventy cents per ton, graduated

by the amount shipped.

Plaintiffs were required to and did under the discrimination

pay a higher rate than their more favored competitors. They

brought suit to recover for the discrimination, and under the in-

structions of the trial judge the jury returned a verdict for

plaintiffs.

The judge on a motion for a new trial said : ' ' The defendant

is a common carrier by rail. Its road, though owned by the

corporation, was nevertheless constructed for public uses, and

is in a qualified sense a public highway. Hence everybody con-

stituting a part of the public, for whose benefit it was author-

ized, is entitled to an equal and impartial participation in the

use of the facilities it is capable of affording. * * *

The discrimination complained of rested exclusively on the

amount of freight supplied by the respective shippers during
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v. Railroad, 49 Ill. 33 ; Chicago, etc., Ry. Co. v. People, 5 6 Ill.
365, 8 Am. Rep. 690 ; D insmore v. Railroad, 2 Fed. Rep. 465 ;
C rawford v. Wick, 1 8 Ohio St. 190, 98 Am. D. 103 ; Cent.
Ohio Salt Co. v. Guthrie, 35 Ohio St. 666 ; Great West. Ry. Co.
v. Sutton, 4 Eng. & I r. App. 226.
F ive cases, reported in 10 Fed. Rep. 2 10, were decided before
Justice MILLER and Judges iVI:cCRARY and TREAT, arising in the
various C ircuit Courts of the United States for Mississippi, Ar
kansas, Kansas and Colorado ; and Justice MILLER on p. 2 14,
states as the fifth point in his opinion :
' ' I am of the opinion that it i s the duty of every railroad
company to provide such conveyances by special cars or otherwise, * >)(: >K, as are r.equ ired for the safe and proper trans: portation of this express matter on their roads, and that the use
of these facil ities should be extended on equal terms to all who
are actually and usually engaged in the express business. ' '
The case of Hays v. Pennsylvani a Company, 1 2 Fed. Rep. 309,
decided by BAXTER, J., in the C ircuit Court of the United States
for the north rn district of Ohio, is important in respect to one
element i n this case. The defendant i n the case at bar claims
that it was proper to enter into the contract it did with the
Standard O i l Company, on account of the very l arge amount
of freightage that company annually furnishes, and that it was
lawful to discriminate in their favor on that account. The pl ain
tiffs in that case had been engaged for several years in mining .
and shipping coal from Salineville, and the defendant 's railroad
furnished them their only means of getting their coal to mar
ket. The railroad company discriminated in favor of every
shipper who shipped five thousand tons or over, and the dis
crimination was from thirty to seventy cents per ton, graduated
by the amount shipped.
Plaintiffs were required to and did under the discrimination
pay a h igher rate than their more favored competitors. They
brought suit to recover for the d iscrimination, and under the in
structions of the trial judge the j ury returned a verdict for
pl aintiffs.
Th e j udge on a motion for a new trial said : ' ' The defendant
is a common carrier by rail. Its road, though owned by the
corporation, was nevertheless constructed for publi c uses, and
is in a qualified sense a public highway. Hence everybody con
stituting a part of the public, for whose benefit it was author
ized, is entitled to an equal and impartial participation in the
use of the facilities it is capable of affording. * * *
The discrimination compl ained of rested exclusively on the
amount of freight supplied by the respective shippers during
269
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the year. Ought a discrimination resting exclusively on such a

basis to be sustained? If so, then the business of the country

is in some degree subject to the will of railroad officials; for if

one man, engaged in mining coal and dependent on the same rail-

road for transportation to the same market, can obtain trans-

portation thereof at from twenty-five to fifty cents per ton less

than another competing with him in business, solely on the

ground that he is able to furnish and does furnish the larger

quantity for shipment, the small operator will, sooner or later,

be forced to abandon the unequal contest, and surrender to his

more opulent rival. If the principle is sound in its application

to rival parties engaged in mining coal, it is equally applicable

to merchants, manufacturers, millers, dealers in lumber and

grain, and to everybody else interested in any business requir-

ing any considerable amount of transportation by rail; and it

follows that the success of all such enterprises would depend as

much on the favor of railroad officials as upon the energies and

capacities of the parties prosecuting the same. It is not difficult

with such a ruling to forecast the consequences. The men who
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control railroads would be quick to appreciate the power with

which such a holding would invest them, and it may be not slow

to make the most of their opportunities; and perhaps tempted

to favor their friends to the detriment of their personal or polit-

ical opponents ; or demand a division of the profits realized from

such collateral pursuits as could be favored or depressed by dis-

criminations for or against them ; or else seeing the augmented

power of capital organize into overshadowing combinations and

extinguish all petty competition, monopolize business, and dic-

tate the price of coal and every other commodity to consumers.

We say these results might follow the exercise of such a right as

is claimed for railroads in this case. But we think no such power

exists in them ; they have been authorized for the common benefit

of every one, and cannot be lawfully manipulated for the ad-

vantage of any class at the expense of any other. Capital needs

no such extraneous aid. It possesses inherent advantages which

cannot be taken from it. But it has no just claim by reason of

its accumulated strength, to demand the use of the public high-

ways of the country, constructed for the common benefit of all,

on more favorable terms than are accorded to the humblest of

the land ; and a discrimination in favor of parties furnishing the

largest quantity of freight, and solely on that ground is a

discrimination in favor of capital, and is contrary to a sound

public policy, violative of that equality of right guaranteed to

every citizen, and a wrong to the disfavored party, for which

the courts are competent to give redress."
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the year. Ought a discrimination resting exclusively on such a
basis to be sustained 1 I f so, then the business of the country
is in some degree subj ect to the will of railroad officials ; for i f
one man, engaged i n mining coal and dependent on the same rail
road for transportation to the same market, can obtain trans
portation thereof at from twenty-five to fifty cents per ton less
than another competing with him in business, solely on the
ground that be is able to furnish and does furnish the larger
quantity for shipment, the small operator will, sooner or later,
be forced to abandon the unequal contest, and surrender to his
more opulent rival. If the principle is sound in its application
to rival parties engaged in mining coal, it is equally applicable
to merchants, manufacturers, m illers, dealers in lumber and
grain, and to everybody else interested in any business requir
ing any considerable amount of transportation by rail ; and it
follows that the success of all such enterprises would depend as
much on the favor of railroad officials as upon the energies and
capacities of the parties prosecuting the same. It is not difficult
with such a ruling to forecast the consequences. The men who
control railroads would be quick to appreciate the power with
which such a holding would inv t them, and it may be not slow
to make the most of their opportunities ; and perhaps tempted
to favor their friends to the detriment of their personal or pol it
ical opponents ; or demand a division of the profits realized from
such col lateral pursuits as could be favored or depres ed by dis
criminations for or aO'ainst them ; or else seeing the augmented
power of capital organize into overshadowing combinations and
extinguish all petty competition, monopolize business, and dic
tate the price of coal and every other commodity to consumers.
We say these results might follow the exercise of such a right as
i s claimed for railroads i n this case. But we think no such power
exists in them ; they have been authorized for the common benefit
of every one, and cannot be lawfully manipulated for the ad
vantage of any class at the expense of any other. Capital needs
no such extraneous aid. It posse ses inherent advantaO'e which
cannot be taken from it. But it has no just claim by rea on of
its accumulated strengt h , to demand the use of the public high
ways of the country, constructed for the common benefit of all,
on more favorable terms than are accorded to the humblest of
the land ; and a d iscrimination in favor of parties furnishing the
l argest quantity of freight, · a nd solely on that ground is a
discrimination i n favor of capital, and is contrary to a sound
public pol icy, violative of that equality of right guaranteed to
every citizen, and a wrong to the disfavored party, for which
.
the courts are competent to give re d ress. "
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The District Court, in their finding 101/2, state that ship

ment by the car-load was the manner in which nearly all busi-

ness was done. That on the request of either party to furnish

cars, the defendant had them switched to the refineries, and after

being loaded they were switched back and placed on defendant's

tracks for shipment on its road.

The manner of making shipments for plaintiffs and for the

Standard Oil Company was precisely the same, and the only

thing to distinguish the business of the one from the other was

the aggregate yearly amounts of freight shipped. We adopt the

reasoning of Baxter, J., as the better law, and hold that a dis-

crimination in the rate of freights resting exclusively on such a

basis ought not to be sustained. The principle is opposed to

sound public policy. It would build up and foster monopolies,

add largely to the accumulated power of capital and money, and

drive out all enterprise not backed by overshadowing wealth.

With the doctrine as contended for by the defendant recognized

and enforced by the courts, what will prevent the great interests

of the north-west, or the coal and iron interests of Pennsylvania,
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or any of the great commercial interests of the country, bound

together by the powder and influence of aggregate wealth, and

in league with the railroads of the land, from driving to the

wall all private enterprise struggling for existence, and with an

iron hand thrusting back all but themselves ?

The defendant can derive no benefit or advantage in this case

from its contract with the Standard Oil Company, and its dis-

crimination cannot be upheld because of the existence of the

same.

We have already held that the contract is opposed to public

policy and void. (Citing Crawford v. Wick, 18 Ohio St. 190,

98 Am. D. 103, and making extracts.)

Now let us look into this contract between defendant and the

Standard Oil Company, and see just what it is as shown by the

pleadings and findings in the case, and its aim and purpose as

shown by the subsequent acts of the parties to it. Defendant

having tariff rates for the public generally, in 1875, contracted

with the Standard Oil Company, that in consideration of the

company giving to the defendant its entire freight business in

the products of petroleum, they would transport such freights

for the company at certain rates dependent upon the fluctuation

of the rates, but about ten cents per barrel cheaper than for any

other customers ; and the defendant not only agreed and under-

took to carry for the company at the reduced rate, but also that

they would not ship for any others at less than the full tariff

rate, and if they did it was understood that the Standard Oil
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The District Court, in their finding 10112, state that ship
ment by the car-load was the manner in which nearly all busi
ness was done. That on the request of either party to furnish
cars, the defendant had them switched to the refi n eries, and after
being loaded they were switched back and p laced on defendant 's
tracks for shipment on its road.
The manner of making shipments fo r plaintiffs and for the
Standard O i l Company was p recisely the same, and the only
thing to distinguish the business of the one from the other was
the aggregate yearly amounts of freight shipped. We adopt the
reasoning of BAXTER, J., as the better law, and hold that a dis
crimination in the rate of freights resting exclusively on such a
basis ought not to be sustained. The principle is opposed to
sound public policy. It would build up and foster monopolies,
add largely to the accumulated power of capital and money, and
drive out all enterprise not backed by overshadowing wealth.
With the doctrine as contended for by the defendant recognized
and enforced by the courts, what will prevent the great interests
of the north-west, or the coal and iron interests of Pennsylvania,
or any of the great commercial interests of the country, bound
together by the power and influence of aggregate wealth, and
in league with the railroads of the land, from driving to the
wall all private enterprise struggling for existence, and with an
iron hand thrusting back all but themselves �
The defendant can derive no benefit or advantage i n this case
from its contract with the Standard Oil Company, and its dis
crimination cannot be upheld because of the existence of the
same.
We have already held that the contract is opposed to public
policy and void. ( C iting Crawford v. Wick, 18 Ohio St. 190,
98 Am. D. 1 03, and making extracts. )
Now let us look into this contract between defendant and the
Standard Oil Company, and see just what it is as shown by the
pleadings and findings in the case, and its aim and purpose as
sho�rn by the subsequent acts of the parties to it. Defendant
having tariff rates for the public generally, in 1875, contracted
with the Standard Oil Company, that in consideration o f the
company giving to the defendant its entire freight business in
the products of petroleum, they would transport such freights
for the company at certain rates dependent upon the fluctuation
of the rate , but about ten cents per barrel cheaper than for any
other cu tomers ; and the defendant not only agreed and under
took to carry for the company at the reduced rate, but also that
they would not ship for any others at less than the ful l tariff
rate, and if they did it was understood that the Standard Oil
271
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Company would take from the defendant all its business and

deprive it of all its "patronage. The understanding was to keep

the price down for the favored customer, but up for all others,

and the inevitable tendency and effect of this contract was to

enable the Standard Oil Company to establish and maintain an

overshadowing monopoly, to ruin all other operators and drive

them out of business in all the region supplied by the defendant 's

road, its branches and connecting lines. The active participa-

tion of the defendant, in the unlawful purposes of the Standard

Oil Company, is shown by the sequel. In 1883, the road of the

N. Y., C. & St. L. R. Co. was constructed. It might become an

active competitor for this business of transporting petroleum

for customers other than the Standard Oil Company. It might

establish such a tariff of rates that other operators in oil might

successfully compete with the Standard Oil Company. If how-

ever the contract of 1875 was in force, the defendant had an ex-

clusive right to all the freights of that company. Having

that exclusive right to do all the carrying for the company, the

District Court found, "that for the purpose of effectually se-
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curing at least the greater part of said trade, the defendant on

the completion of the N. Y., C. & St. L. Railway, a competing

line from Cleveland to the west, in the year 1883, entered into

a traffic arrangement with it giving to it a portion of the ship-

ments of said Standard Oil Company west, on a condition of

its uniting with it in carrying out of such understanding as to

reduced rates to said Standard Company, which arrangements

still exist." How peculiar? The defendant, by a contract made

in 1875, was entitled to all the freights of the Standard Oil Com-

pany, and yet say the District Court, "for the purpose of se-

curing the greater part of said trade," they entered into a con-

tract to divide with the new railroad, if the latter would only

help to keep the rates down for the Standard and up for every-

body eise.

Such a contract so carried out was, in the opinion of this

court, not only contrary to a sound public policy, but to !'he lax

demands of commercial honesty and ordinary methods of busi-

ness.

Defendant's counsel in his brief affirms: "We do not believe

a railroad company should act unjustly ; that it should favor one

man more than another; that it should favor one place more

than another place, or that it should crush out one person for

the purpose of advancing the fortunes of another." We affirm

that admitted doctrine, and upon it declare that contract void.

The cases before referred to, New England Express Company

V. Maine Central Railroad Company ; Sanford v. Railroad Com-
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Company would take from the defendant all its business and
deprive it of all its patronage. The understanding was to keep
the price down for the favored customer, but up for all others,
and the inevitable tendency and effect of this contract was to
enable the Standard Oil Company to establish and maintain an
overshadowing monopoly, to ruin al l other operators and drive
them out of business in all the region supplied by the defendant 's
road, its branches and connecting lines. The active participa
tion of the defendant, i n the unlawful purposes of the Standard
O i l Company, is shown by the sequel. I n 1883, the road of the
N. Y., C. & St. L. R. Co. was constructed. It miO'ht become an
active competitor for this business of transporting petroleum
for customers other than the Standard Oil Company. It might
establ i h such a tariff of rates that other operators in oil might
successfully compete with the Standard Oil Company. If how
ever the contract of 1875 was i n force, the defendant had an ex
clusive right to all the freights of that company. Having
that exclu ive right to do all the carrying for the company, the
D istrict Court found, ' ' that for the purpose of effectua1ly se
curing at least the greater part of said trade, the defendant on
the completion of the N. Y., C. & St. L. Rai lway, a competing
line from C level and to the west, in the year 1883, entered into
a traffic arrangement with it giving to it a portion of the hip
ments of said Standard Oil Company west, on a condition of
its uniting with it in carryinO' out of such under tanding as to
reduced rates to said Standard Company, which arrangements
still exist. ' ' How peculiar � The defendant, by a contract made
in 1875, was enbtled to a l l the freights of the Standard Oil Com
pany, and yet say the District Court, " for the purpose of se
curing th greater part of said trade, ' ' they ent red into a con
tract to d ivide with the new railroad, if the latter wou l d only
help to keep the rates down for the Standard and up for every
body e1se.
Such a contract so carried out was, in the opinion of this
court, not only contrary to a sound public policy, but to the lax
demands of commercial honesty and ordinary methods of busi
ness.
Defendant 's counsel in his brief affirms : ' ' We do not believe
a railroad company shoul d act unjustly ; that it should favor one
man more than another ; that it should favor one p lace more
than another place, or that it shoul d crush out on e p rson for
the purpose of advancing the fortunes of another. ' ' We affirm
that admitted doctrine, and upon it declare that contract void .
'rhe cases before referred to, New EnO'land Express Company
v. Maine Central Railroad Company ; Sanford v. Railroad Com2 72
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pany ; Messenger v. Pennsylvania Co., all enforce and emphasize

the doctrine that prevents the defendant from in any way in-

trenching itself behind its arrangement vs^ith the Standard OiJ

Company. Neither of the parties to it can enforce its terms

against the other. It is void in law, and a void thing is no thing.

Neither does the fact found by the District Court, that the

contract "was not made or continued with any intention on the

part of the defendant to injure the plaintiffs in any manner,"

make any difference in the case. The plaintiffs were not doing

business in 1875, when the contract was entered into, and of

course it was not made to injure them in particular. If a man

rides a dangerous horse into a crowd of people, or discharges

loaded firearms among them, he might with the same propriety,

select the man he injures, and say he had no intention of wound-

ing him. And yet the law holds him to have intended the prob-

able consequences of his unlawful act as fully as if purposely

directed against the innocent victim, and punishes him accord-

ingly. And this contract, made to build up a monopoly for the

Standard Oil Company and drive its competitors from the field,
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is just as unlawful as if its provisions had been aimed directly

against the interests of the plaintiffs.

The effect of the provisions of the Ohio statutes upon the case

at bar do not seem to have been much relied on by plaintiff's

counsel. I think they can at least be looked to as indicative of

the tendency and direction~of the legislative policy of the State

upon questions we are investigating.

(Omitting this consideration.)

The defendant in this case relies for its defense not only upon

the doctrine so frequently found in the books declaring that com-

mon carriers are to be held to a reasonable compensation, but not

necessarily an equal compensation, but particularly on the cases

of Johnson v. Pensacola & Perdito R. Co., 16 Fla. 623,

26 Am. Rep. 731, and Ex parte Benson, 18 S. C. 38, 44 Am.

R. 564.

In the latter case a petition was filed against the receiver of

a railroad to compel him to pay to a shipper out of the "re-

ceiver's fund" an amount that had been promised as a draw-

back to procure his custom as a cotton shipper. The receiver

contested the claim on the ground that the discrimination was

unlawful, but no person was shown to have been injured by, and

no third person was complaining of the discrimination. Under

that state of facts the shipper had judgment for his drawback.

In the Florida case the discrimination w^as made in favor of a

shipper of lumber who under peculiar circumstances had fur-

nished the railroad company a sum of money to complete its road
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pany ; Messenger v. Pennsylvania Co., all enforce and emphasize
the doctrine that prevents the defendant from in any way in
trenching itself behind its arrangement with the Standard OiJ
Company. Neither of the parties to it can enforce its terms
against the other. It is void in l aw, and a void thing is no thing,
Neither does the fact found by the District Court, that the
contract ' ' was not made or continued with any intention on the
part of the defendant to i nj ure the plaintiffs in any manner, ' '
make any difference i n the case. The plaintiffs were not doing
business in 1875, when the contract was entered into, and of
course it was not made to injure them in particular. If a man
rides a dangerous horse into a crowd of people, or discharges
loaded firearms among them, he might with the same propriety,
sel ect the man he injures, and say he had no intention of wound
ing him. And yet the l aw holds him to have intended the p rob
able consequences of his unlawful act as fully as if purposely
directed against the innocent victim, and punishes him accord
ingly. And this contract, made to build up a monopoly for the
Standard Oil Company and drive its competitors from the field,
is j ust as unlawful as if its provisions had been aimed directly
against the interests of the p laintiffs.
The effect of the p rovisions of the Ohio statutes upon the case
at bar do not seem to have been much rel ied on by p laintiff 's
counsel. I think they can at least be looked to as indicative of
the tendency and directionof the legislative policy of the State
upon questions we are investigating.
( Omitting this consideration . )
The defendant i n this case relies for its defense not only upon
the doctrine so frequently found in the books declaring that com
mon carriers are to be hel d to a reasonable compensation, but not
n ecessarily an equal compensation, but particularly on the cases
of Johnson v. Pensacol a & Perdito R. Co., 16 Fla. 623,
26 Arn. Rep. 731, and Ex parte Benson, 1 8 S. C. 38, 44 Am.
R. 56 4 .
In the l atter case a petition was filed against the receiver o f
a rai l road t o compel h i m t o pay to a shipper out of the " re
ceiver 's fund ' ' an amount that had been promised as a draw
back to procure his custom as a cotton shipper. The receiver
conte ted the cl aim on the gro,und that the discrimination was
unl awful, but no person was shown to have been injured by, and
no third person was complaining of the discrimination. Under
that state of facts the shipper had judgment for his drawback.
In the Florida case the discrimination was made in favor of a
shipper of lumber who under peculiar circumstances had fur
n ished the railroad company a sum of money to complete its road
18
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and was to have the loan repaid by freight at a reduced rate.

Complaints of loss and injury were made by another shipper,

but there was no proof or no satisfactory evidence to show the

complaining shipper was injured in his business by the lower rate

given to the other shipper. In both these cases reliance is placed

on the doctrine that discrimination is not necessarily unlawful,

and that all the freighter is entitled to is a reasonable rate not

necessarily equal to all ; and in the absence of any statute to the

contrary, we are not inclined to question the correctness of these

decisions. But if we should regard them as contrary to the doc-

trine we have indorsed, we would only say they would thus be

overcome by an overwhelming weight of authority.

I think however that all the cases that have been referred to

on their facts might be harmonized by observing the distinction

so often alluded to, that is to say, that as between a consignor

and the common carrier, where no other reason intervenes to en-

graft an exception on the rule, all the consignor can demand

of the common carrier is, that his goods shall be carried at a

reasonable rate, not necessarily at an equal rate with all others.
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But when the reduced rate is either intended to, or has a nat-

ural tendency to injure the plaintiff in his business and destroy

his trade, then a necessary exception is engrafted on the more

general rule, and the plaintiff has then the right to insist that

rates to all be made the same for goods shipped "under like cir-

cumstances." We can perhaps fully agree with defendant's

counsel, and with what he says in his brief :

"The important point to every freighter is that the charge

shall be reasonable, and a right of action will not exist in favor

of any one, unless it be shown that unreasonable inequality has

been made to his detriment. ' '

In the Florida case, supra, the court say, "most of the cases

treat the common-law rule strictly as between the parties, and

without comparison as to the charges against others."

The double aspect in which a case of discrimination is to be

viewed is well stated in the case of St. L., A. & T. H. R. Co. v.

Hill, 14 Bradw. 579, by BxVkee, J.: "The statement, one is a

common carrier, ex vi termini, imports a duty to the public, and a

corresponding legal right in the public; a right common to all.

One of the duties imposed upon the common carrier is, that he is

bound to carry for a reasonable remuneration, and is not al-

lowed to make unreasonable and excessive charges. He cannot,

like a merchant or mechanic, consult his pleasure or caprice in

the conduct of his business, and cannot even by special agree-

ment receive an excessive and extortionate price for his services.

Another duty imposed on him is to make no unjust, injurious, or
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and was to have the loan repaid by freight at a reduced rate.
Complaints of loss and inj ury were made by another shipper,
but there was no proof or no satisfactory evidence to show the
complaining shipper was injured in his business by the lower rate
given to the other shipper. I n both these cases rel iance is placed
on the doctrine that discrimination is not necessarily unlawful,
and that all the freighter is entitled to is a reasonable rate not
necessarily equal to all ; and i n the absence of any statute to the
contrary, we are not inclined to question the correctness of these
decisions.. But if we should regard them as contrary to the doc
trine we have indorsed, we would only say they would thus be
overcome by an overwhelming weight of authority.
I think however that all the cases that have been referred to
on their facts m ight be harmonized by observing the distinction
so often alluded to, that is to say, that as between a consignor
and the common carrier, where no other reason intervenes to en
graft an exception on the rule, all the consignor can demand
of the common carrier is, that his goods shall be carried at a
reasonable rate, not necessarily at an equal rate with all others.
But when the reduced rate is either intended to, or has a nat
ural tendency to injure the plaintiff in his business and destroy
his trade, then a necessary exception is engrafted on the more
general rule, and the p laintiff has then the right to insist that
rates to all be made the same for goods shipped ' ' under l ike cir
cumstances. " We can perhaps fully agree with defendant 's
counsel, and with what he says in his brief :
' ' The important point to every freighter is that the charge
shall be reasonable, and a right of action wil l not exist in favor
of any one, unless it be shown that unreasonable inequality has
been made to his detriment. ' '
I n the Florida case, siipra, the court say, " most o f the cases
treat the common-law rule strictly as between the parties, and
without comparison as to the charges against others. ' '
The double aspect in which a case of discrimination is to be
viewed is well stated in the case of St. L., A. & T. H. R. Co. v.
H ill, 1 4 Bradw. 579, by BAKER , J. : " The statement, one is a
common carrier, ex v i termini, imports a duty to the p ublic, and a
corresponding legal right in the public ; a right common to all.
One of the duties imposed upon the common carrier is, that he is
bound to carry for a reasonable remuneration, and is not al
lowed to make unreasonable and excessive charges. He cannot,
like a merchant or mechanic, consult his p leasure or caprice in
the conduct of his business, and cannot even by special agree
ment receive an excessive and extortionate price for his services.
Another duty imposed on him is to make no unj ust, injurious, or
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arbitrary discriminations between individuals in his dealings

with the public. The right to the transportation services of

the carrier is a common right belonging to every one alike. ' '

Of a like tenor and effect is Ragan v. Aiken, supra, where the

question as to statutory regulation and the rules of the common

law were before the court. The railroad company or its man-

ager, to induce parties doing business in a particular locality,

and who could send by a different route, offered to carry their

goods for fifteen cents per one hundred. They accepted the

proposition and shipped accordingly. The complainants were

charged more, as were the balance of the public along the line of

the road. They charged that this discrimination was illegal, and

as in this case, prayed an injunction.

(Omitting extracts. It was held that only unreasonable ine-

qualities were unlawful.)

The doctrine here formulated will, in my opinon, reconcile all

the cases upon their facts (though not perhaps all the judges

have said in them), and make them consistent.

The question further presented is, if the plaintiffs have a right
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to relief, can they come into a court of equity and obtain it by

the extraordinary remedy of injunction; and a further question

is proposed by the District Court, whether section 3373 of the

Eevised Statutes was intended to apply to cases like the present,

and if so, whether under it there is any authority for the relief

of injunction. Waiving the first question for the present, we

affirm the law to be that if the right of the plaintiffs existed at

common law to relief by injunction, the enactment of section

3373, if that section applies to the case at all, affords only a

cumulative remedy, and that such a remedy by statute would in

no wise take away the remedy at common law.

So independent of the statute, we proceed to inquire whether

the plaintiff has a remedy by injunction. In the case of Sand-

ford v. R. Co., supra, and C. & A. R. Co. v. People, supra, relief

was sought and afforded by injunction.

In the case of McDuffee v. Railroad, supra, the court say, p.

451 : ' ' There might be cases where the discrimination would be

injurious; in such cases it would be actionable. There might

be cases where the remedy by civil suit for damages at common

law would be practically ineffectual, on account of the difSculty

of proving large damages, or the incompetence of a multiplicity

of such suits to abate a continual grievance, or for other reasons ;

in such cases there would be a plain and adequate remedy, where

there ought to be one, by the re-enforcing operation of an in-

junction, or by indictment, information, or other common, fa-

miliar, and appropriate course of law. ' ' See also 1 Pomeroy Eq.
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arbitrary discriminations between individuals i n his dealings
with the public. rrhe right to the transportation services of
the carrier is a common right belonging to every one alike. ' '
Of a like tenor and effect is Ragan v. Aiken, sit,pra, where the
question as to statutory regulation and the rules of the common
law were before the court. The railroad company or its man
ager, to induce parties doing business in a particular locality,
and who could send by a different route, offered to carry their
goods for fifteen cents per one hundred. They accepted the
proposition and shipped accordingly. The complainants were
charged more, as were the balance of the public along the line of
the road. They charged that this discrimi nation was i llegal, and
as in this case, prayed an inj unction.
( Omittin g extracts. It was held that only unreasonable ine
qualities ·were unlawful. )
The doctrine here formulated will, i n my opinon, reconci l e a l l
the cases upon their facts ( though not perhaps all the judges
have said in them ) , and make them consistent.
The que tion further presented is, if the plaintiffs have a right
to rel ief, can they come into a court of equity and obtain it by
the extraordinary remedy of i nj unction ; and a further question
is proposed by the District Court, whether section 3373 of the
Revised Statutes was intended to apply to cases l ike the present,
and i f so, whether under it th re is any authority for the relief
of i njunction. Waiving the first question for the present, we
affirm the law to be that if the right of the plaintiffs existed at
common law to relief by injunction, the enactment of sect10n
3373, if that section applies to the case at all, affords only a
cumulative remedy, and that such a remedy by statute woul d in
no wise take away the remedy at common law.
So independent of the statute, we proceed t o inquire whether
the plaintiff has a remedy by i njunction. In the case of Sand
ford v. R. Co., supra,, and C. & A. R. Co. v. People, supra, relief
was sought and afforded by inju nction.
In the case of 1'.foDuffee v. Ra ilroad, supra, the court say, p .
451 : ' ' There might be cases where the discrimination would be
i njurious ; in such cases it woul d be actionable. There might
be cases where the remedy by civil suit for damages at common
law would be practically ineffectual , on account of the difficulty
of proving large damages, or the in competence of a multiplicity
of such suits to abate a continual grievance, or for other reasons ;
in such cases there would be a plain and adequate remedy, where
there ought to be one, by the re-enforcing operation of an in
junction, or by i ndictment, information, or other common, fa
miliar, and appropriate course of law. ' ' See also 1 Pomeroy Eq.
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254, 255 ; Dodge v. Gardiner, 31 N. Y. 239 ; Third Ave. R. Co.

V. New York, 54 N. Y. 159 ; Woods v. Monroe, 17 Mich. 238.

We think the authorities abundantly show that in a case like

the one at bar the plaintiffs can seek relief by injunction, and

that it is an appropriate method to determine the rights of the

parties here without first resorting to an action at law. The

plaintiffs have a manufacturing capacity of 150,000 barrels per

year. Shall they be compelled to bring a separate action for

each car-load? What number of suits would it require? Are

the damages of plaintiffs for loss of profits susceptible of easy

proof, or even capable of any exact estimation? We think the

plaintiffs have a clear and undoubted right to come into a court

of equity and have the rights of the parties determined in a sin-

gle action.

A further question is presented, whether the decree for plain-

tiffs should be limited to and enforced only in this State, or shall

it extend to and be enforced against the defendant at all points

reached by defendant's railroad, its branches and connecting

lines? The District Court finds that the defendant is a consoli-

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:39 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

dated company, its lines of roads extending from Buffalo to Chi-

cago, and extending to various points in Pennsylvania, New

York, Ohio, Indiana, Michigan and Illinois. It is an artificial

person, and the same person in all this territory, and this court

has acquired jurisdiction of the person of the corporation, and

the right to enforce all proper orders against it.

A similar question was determined by the Supreme Court of

New Hampshire in McDuffee v. Portland and Rochester R. Co.,

supra.

That was an action brought in the courts of New Hampshire

for an unreasonable discrimination practiced on that part of the

railroad situate in the State of Maine, and on demurrer it was

claimed the action could not be sustained, because the acts com-

plained of happened in the State of Maine.

(Omitting extracts holding that the court had jurisdiction of

the whole case.)

The railroad is an entirety, whether within the State or with-

out, and the artificial person, by the acts of the several States

authorizing consolidation, has been created one, and not two or

more; and no reason is perceived why it may not be dealt with

by the courts of either State that has procured jurisdiction.

This artificial person not only holds itself out, but does make

contracts for the transportation of freight over its connecting

lines as well as its own line, and it makes rates to points only

reached by connecting lines. No reason is perceived why it should

not be ordered to make no discriminations to the injury of plain-
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254, 255 ; Dodge v. Gardiner, 31 N. Y. 239 ; Third Ave. R. Co.
v. New York, 54 N. Y. 159 ; Woods v. Monroe, 17 M ich. 238.
We think the authorities abundantly show that in a case l ike
the one at bar the plaintiffs can seek relief by injunction, and
that it is an appropriate method to determine the rights of the
parties here without first resorting to an action at law. The
plaintiffs have a manufacturing capacity of 150,000 barrels per
year. Shall they be compelled to bring a separate action for
each car-load ? What number of suits would it require ? Are
the damages of plaintiffs for loss of profits susceptible of easy
proof, or even capable of any exact estimation ? We think the
pl aintiffs have a clear and undoubted right to come into a court
of equity and have the rights of the parties determined in a sin
gle action.
A further question is presented, whether the decree for plain
tiffs should be l i mited to and enforced only in this State, or shall
it extend to and be enforced against the defendant at all points
reached by defendant 's rail road, its branches and connecting
lines ? The D istrict Court finds that the defendant is a consoli
dated company, its l ines of roads extending from Buffalo to C hi
cago, and extending to various points in Pennsylvania, New
York, Ohio, Indiana, Michigan and I l linois. It is an artificial
person, and the same person in all this territory, and this court
has acquired j urisdiction of the person of the corporation, and
the right to enforce all proper orders against it.
A similar question was determined by the Supreme Court of
New H ampshire in McDuffee v. Portland and Rochester R. Co.,
siipra.

That was an action brought in the courts of New Hampshire
for an unreasonabl e discrimination practiced on that p art of the
railroad situate in the State of Maine, and on demurrer it was
claimed the action could not be sustained, because the acts com
plained of happened i n the State of Maine.
( Omitting extracts holding that the court had j urisdiction of
the whole case. )
The rail road i s an entirety, whether within the State or with
out, and the artificial person, by the acts of the several States
authorizing consolidation, has been created one, and not two or
more ; and no reason is perceived why it may not be dealt with
by the courts of either State that has procured jurisdiction.
This artificial person not only holds itself out, but does make
contracts for the transportation of freight over its connecting
l i nes as wel l as its own line, and it makes rates to points only
reached by connecting l ines. No reason is perceived why it should
p.ot be ordered to make no discriminations to the injury of plain-
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tiffs in its rates to points thus reached. Of course it may at any

time refuse to make any rates beyond its own lines, but if it

makes rates to points on connecting lines, the rates should be

equal to all. The order of the court is that the defendant be re-

strained, as prayed for in plaintiff's petition.

Judgment accordingly.

Compare with this Cleveland etc. Railway Co. v. Closser, 126

Ind. 348 ; 25 N. E. R. 159 ; 22 Am. St. R. 593, and Cook v. Rail-

way Co., § 74 post.

14:. COOK V. CHICAGO, ROCK ISLAND AND PACIFIC

RAILWAY CO.,

v.

CHI AG O, R. I. A D PACIFIC R. R. CO. § § 73, 74

tiffs in i ts rates to points thus reached. Of course it may at any
time refuse to make any rates beyond its ovvn lines, but if it
makes rates to points on connecting lines, the rate hould be
equal to all. The order of the court is that the defendant be re
strained, as p rayed for in plaintiff 's petition.
Judgment accordingly.
Compare with this Cleveland etc. Railway Co. v. C losser, 126
Ind. 348 ; 25 N. E . R. 159 ; 22 Am. St. R. 593, and Cook v. Rail
way Co., § 74 post.

81 la. 551; 46 N. W. R. 1080; 25 Am. St. R. 512. 1890.

Action on the common law duty of common carriers. From

the judgment for plaintiff both parties appealed.

RoTHROCK, C.J. , . . It appears that one E. R. Clapp was

an employee of the defendant. He was located at Des Moines,

and was known among shippers of live-stock as the Iowa stock

agent of the defendant. Clapp was frequently along the rail-

74.

COOK V. CHICAGO, R OCK ISLAND AND PACIFIC
RAILWAY CO.,
81 Ia. 551; 46 N. W. R. 10 0; 25 A m . St. R . 512.

1890.

road in conference with shippers of live-stock. He held this po-
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sition during the time that the plaintiffs made the shipments set

forth in their petition. There were a number of shippers of live-

Action on the common law duty of common carriers.
the j udgment for plaintiff both parties appealed.

From

stock in and about Newton, the principal station on the defend-

ant's road in Jasper County. During nearly the w'hole time

covered by this action, the tariff rate for shipment of live-stock

from Newton to Chicago was sixty dollars per carload. It was

practically the same from the stations next east and west of

Newton. There was at times a slight difference, but not enough

to be a material fact in the case. The freight charges, as given

by the defendant to its station agents, were, for the most of

the time, sixty dollars per car-load, and this rate was given

out by station agents to shippers as the charge made by the de-

fendant. All of the car-loads sent forward by all the shippers

were billed by the agents at the full rate given out by the com-

pany. The stock was shipped in the usual manner. No part

of the freight charges were in any case paid at the place of

shipment. The cars were billed to commission houses at the

Union stock-yards. The stock was sold by the commission men,

and after taking out their commission and paying the freight,

the balance of the proceeds of the sales were remitted to the

shipper. This was the uniform manner of transacting the

business. All of the shippers were dealt with in exactly the

same manner until the stock was sold, and the regular freight
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It appears that one E. R. C lapp was
ROTHROCK, C. J.
an empl oyee of the defendant. He was located at Des Moines,
and was known among shippers of live- tock as the Iowa stock
agent of the defendant. Clapp was frequently along the rail
road in conference with shippers of live-stock. He held this po
sition during the time that the plaintiffs made the shipments et
forth in their petition. There were a number of shippers of l ive
stock in and about Newton, the principal station on the defend
ant 's road in Jasper County. During nearly the whole time
covered by this action, th tariff rate for shipment of l ive-stock
from Newton to Chicago was sixty dol lars per carload. It was
practically the same from the tations next east and west of
Newton. There was at times a slight difference, but not enough
to be a material fact in the case. The freiaht charges, as given
by the defendant to its station agents, were, for the most of
the time, sixty dollars per car-load, and this rate was given
out by station agents to shippers as the charge made by the de
fendant. All of the car-loads sent forward by all the shippers
were billed by the agents at the full rate given out by the com
pany. The stock was shipped in the usual manner. No part
of the freight charges were in any case paid at the place of
shipment. The cars were billed to commission houses at the
Union stock-yards. The stock was old by the commission men,
and after taking out their commission and paying the frei ht,
the balance of the proceeds of the sales were remitted to the
sh ipper. rrhis wa the uniform manner of transacting the
busines
11 of the shippers were dealt with in exactly the
same manner until the stock was sold, and the regular freight
277
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charges paid. There was no difference in the manner of the ser-

vice. All of the shippers were given the same kind of cars, and

the stock shipped by the plaintiffs was conveyed in the same

kind of trains, and on the same time, and with the same privi-

leges as to the free transportation of one or more men to take

care of the stock while in transit. In short, the plaintiffs had

no preference over other shippers in any respect. It appears

without conflict that at least three other firms or individuals

engaged in the same business at the same place, and in com-

petition with the plaintiffs, had private and secret agreements

with Clapp, the said stock agent, by which they were paid a

rebate of from three to twenty dollars on each car-load shipped.

These agreements were not uniform at all times. The amount

to be paid varied just as the parties were able to agree upon

the terms. So far as appears, Clapp always performed the con-

tracts. He paid the rebates sometimes in currency, at other

times by sending the money to the shippers by express. There

were short intervals during the time that no rebates were paid.

But these intervals were the exception and not the rule. And
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Clapp always exacted a promise from the favored shippers that

the fact of the payment of rebates must be kept secret. We

have not made a careful estimate of the number of car-loads

shipped by the favored shippers. Indeed, no exact estimate

could be made from the evidence. It is shown, however, b(*-

yond all question, that not less than eighteen hundred car-loads,

in the aggregate, were shipped by the favored shippers. The

plaintiffs made application to Clapp for better terms, and were

refused. He invariably stated in most positive terms that no

rebates nor concessions were allowed to any of the plaintiffs'

competitors. The referee found that the plaintiffs were entitled to

recover on part of the shipments at the rate of three dollars per

car, and on others at five dollars, and on the remainder at the

rate of ten dollars per car. The aggregate amount found to

be due, including interest, was $2,733.98. If the plaintiffs are

entitled to recover on the ground of unjust discrimination, the

evidence shows beyond all controversy that the judgment is not

excessive. Indeed, we do not understand appellant's counsel to

claim that the judgment is excessive.

The real question in the case is. Do the facts above recited

authorize a recovery on the part of the plaintiffs? It is well

to keep in mind the fact that the defendant is a public com-

mon carrier. At common law a public or common carrier is

bound to accept and carry for all upon being paid a reasonable

compensation. The fact that the charge is less for one than

another is only evidence to show that a particular charge is un-
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charges paid. There was no difference in the manner of the ser
vice. All of the shippers were given the same kind of cars, and
the stock shipped by the pl aintiffs was conveyed in the same
kind of trains, and on the same time, and with the same privi
leges as to the free transportation of one or more men to take
care of the stock while in transit. In short, the p laintiffs had
no preference over other shippers in any respect. It appears
without conflict that at least three other firms or individuals
engaged in the same business at the same p lace, and in com
petition with the plaintiffs, had private and secret agreements
with Clapp, the said stock agent, by which they were paid a
rebate of from three to twenty dol l ars on each car-load shipped.
These agreements were not uniform at al l t imes. The amount
to be paid varied j ust as the parties were able to agree upon
the terms. So far as appears, Clapp always performed the con
tracts. He paid the rebates sometimes in currency, at other
times by sending the money to the shippers by express. There
w·ere short intervals during the time that no rebates were paid.
But these intervals were the e xception and not the rule. And
Clapp always exacted a promi e from the favored shippers that
the fact of the payment of rebates must be kept secret. We
have not made a careful estimate of the number of car-loads
shipped by the favored shipp rs. Indeed, no exact estimate
could be made from the evidence . It is shown, however, b(,)
yond all que tion, that not less than eighteen hundred car-loads,
in the aggregate, were shipped by the favored shippers. The
plaintiffs made application to Clapp for better terms, and were
refused. He invariably stated in most positive terms that no
rebates nor conces ions were all owed to any of the plaintiffs '
competitors. The referee found that the plaintiffs were entitled to
recover on part of the shipments at the rate of three dol lars per
car, and on others at five dollars, and on the remainder at the
rate of ten doll ars per car. The aggregate amount found to
be due, including interest, was $2,733.98. If the plaintiffs are
entitled to recover on the ground of unjust Escrimination, the
evidence shows beyond all controversy that the judgment is not
excessive. Indeed, we do not understand appel lant 's counsel to
claim that the judgment is excessive.
The real question in the case is, Do the facts above recited
authorize a recovery on the part of the plaintiffs ? It is well
to keep in mind the fact that the defendant is a public com
mon carrier. At common law a public or common carrier is
bound to accept and carry for a1 1 upon being paid a reasonable
compen ation. The fact that the charge is less for one than
another is only evidence to show that a particular charge is un278
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reasonable. In Story on Bailments, sec. 508, note 3, it is said :

"There is nothing in the common law to hinder a carrier from

carrying for favored individuals at an unreasonably low rate,

or even gratis." And in 1 Wood on Railroads, 566, it is said:

"A mere discrimination in favor of a customer is not unlaw-

ful, unless it is an unjust discrimination." In 2 Redfield on

Railways, 95, the following language is used: "It has been

held in this country, where there is no statutory regulation

affecting the question, that common carriers are not absolutely

bound to charge all customers the same price for the same ser-

vice. But as the rule is clearly established at common law that

a carrier is bound by law to carry everything which is brought

to him, for a reasonable sum to be paid to him for the same

carriage, and not to extort what he will, it would seem to fol-

low that he is bound to carry for all at the same price, unless

there is some special reason for the distinction. For unless this

were so, the duty to cany for all would not be of much value

to the public, since it would be easy for the carrier to select his

own customers at will, by the arbitrary discrimination in his
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prices. Hence it was held, at an early day, that all that could

be required on the part of the owner of the goods by way of

compensation was, that he should be ready and willing to pay a

reasonable compensation, and to deposit the money in advance,

if required. Carrying for reasonable compensation must imply

that the same compensation is accepted always for the same ser-

vice, else it could not be reasonable, either absolutely or rela-

tively." In Hutchinson on Carriers, 243, after a review of

the cases, it is said: "Hence we may conclude that in this

country, independently of statutory provisions, all common car-

riers will be held to the strictest impartiality in the conduct of

their business, and that all privileges or preferences given to

one customer, which are not extended to all, are in violation of

public duty." An examination of the authorities cited by these

learned authors leaves no doubt that a common carrier has no

right to make unreasonable charges for his services, and that

he cannot lawfully make unjust discrimination between his cus-

tomers. It is strenuously contended by counsel for appellant

that it is not charged in the petition as a substantial fact that

the rate charged the plaintiffs was unreasonable. It is dis-

tinctly averred that the rate charged the plaintiffs "was un-

reasonable, and is and was an unjust discrimination." This

appears to us to be a sufficient answer to the argument of

counsel to the effect that the action is founded solely upon

the fact of mere difference in rates. It appears to be con-

ceded that the defendant had no right to exact unreasonable
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reasonable. In Story on Bailments, sec. 508, note 3, it is said :
' ' There is nothing in the common law to hinder a carrier from
carrying for favored individuals at an unreasonably low rate,
or even gratis. " And in 1 Wood on Railroads, 566, it is said :
' ' A mere discrimination i n favor of a customer is not unlaw
ful, unless it is an unjust d iscrimination. ' ' In 2 Redfield on
Railways, 95, the following language is used : " It has been
held in this country, where there is no statutory regulation
affecting the question, that common carriers are not absolutely
bound to charge all customers the same price for the same ser
vice. But as the rule is clearly established at common law that
a carrier is bound by law to carry everything which is brought
to him, for a reasonable sum to be paid to him for the same
carriage, and not to extort what he will, it would seem to fol
low that he is bound to carry for all at the same price, unless
there is some special reason for the distinction. For unless this
were so, the duty to carry for a l l would not be of much val ue
to the public, since it would be easy for the carrier to select his
own customers at will, by the arbitrary discrimination in his
prices. Hence it was held, at an early day, that a l l that could
be required on the part of the owner of the goods by way of
compensation was, that he should be ready and willing to p ay a
reasonabl e compensation, and to deposit the money i n advance,
i f required. Carrying for reasonable compensation must imply
that the same compensation is accepted always for the same ser
vice, el e it coul d not be reasonable, either absol utely or rela
tively. ' ' I n Hutchinson on Carriers, 243, after a review of
the cases, it is said : " Hence we may conclude that in this
country, independently of statutory p rovisions, all common car
riers will be held to the strictest impartiality i n the conduct of
their business, and that all privileges or preferences given to
one customer, which are not extended to all, are in violation of
public duty. ' ' An examination of the authorities cited by these
learned authors leaves no doubt that a common carrier has no
right to make unreasonable charges for his services, and that
he cannot l awful ly make unjust discrimination between his cus
tomers. It is strenuously contended by counsel for appellant
that it is not charged in the petition ?-S a substantial fact that
the rate charged the p laintiffs was unreasonable. It is dis
tinctly averred that the rate charged the p laintiffs " was un
reasonable, and is and was an unjust discrimination. ' ' This
appears to us to be a sufficient answer to the argument of
counsel to the effect that the action is found d solely upon
the fact of mere difference in rates. It appears to be con'
ceded that the defendant had no right to exact unreasonable
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rates, or to make unjust discriminations between shippers which,

in effect, compels one shipper to pay an unreasonable rate.

The above principles of law may be said to be fundamental,

and it is only necessary to apply the facts to reach the conclu-

sion that the rates paid by the plaintiffs were unreasonable and

unjust discrimination. It is not claimed that the favored ship-

pers were objects of the charity of the defendant. The payment

of the rebates cannot -be designated as ' ' alms-giving. ' ' It does

not appear that the concessions were made because the fav-

ored shippers furnished more shipments than the plaintiffs.

The fact is, that some of the others shipped less than the plain-

tiffs. In short, there is no reason for the discrimination. It

is true that it is claimed that the rebate shippers bought cattle

and hogs from territory in which shipments would ordinarily

be made upon other railroads, but the evidence shows that the

plaintiffs' field of operation was about the same as the other

shippers. It does not appear that the rebates were allowed

merely at times when there were cut rates or a war of rates

between the defendant and rival railroad lines. The rebates
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were paid regularly for years, with but short intervals. Is it

to be supposed that any court or jury under this state of facts

would solemnly find, declare, and adjudge that, after paying

the rebate, the defendant did not have a reasonable compensa-

tion if or the service ? The only finding that can in any fairness

be made is, that after deducting the rebate the rate was reason-

able, and that the exaction from the plaintiffs was unreason-

able, and the discrimination against them unjust. And the fact

that it was secretly done, and that it appeared to be neces-

sary to carry it on by lying and deceit, surely does not tend to

commend such a course of dealing to fair-minded men. We

have been cited to a number of adjudged cases by counsel for

the respective parties, and we think we may safely say that not

one of them is in conflict with the views we have herein expressed

upon this question. On the contrary, and in support of our

conclusion, see Sharpless v. Mayor, 21 Pa. St. 147, 59 Am. Dec.

759; New England Exp. Co. v. Maine etc. R'y Co., 57 Me. 188,

2 Am. Rep. 31; McDuffee v. Portland etc. R'y Co., 52 N. H. 430,

13 Am. Rep. 72; Messenger v. Pennsylvania R'y Co., 36 N. J.

L. 407, 13 Am. Rep. 457.

2. It is claimed in behalf of appellant that the payments by

the plaintiff were voluntarily made, and cannot be recovered

back. It is true, the money was paid Avithout duress of person

or goods, but it was paid, not only without knowledge that it

was a wrongful exaction, but in the belief of the truth of the

positive assertions of Clapp that no shipper was allowed any
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rates, or to mak unj ust discriminations between shippers which,
in effect, compels one shipper to pay an unreasonable rate.
The above principles of law may be said to be fundamental ,
and it is only necessary to apply the facts t o reach the conclu
sion that the rates p aid by the plaintiffs were unreasonable and
unjust discrim ination. It is not cla imed that the favored ship
pers were obj ects of the charity of the defendant. The payment
of the rebates cannot ,be designate<I. as ' ' alms-giving. ' ' It does
not appear that the concessions were made because the fav
ored shippers furnished more shipments than the pl aintiffs.
The fact is, that some of the others shipped less than the plain
tiffs. In short, there is no reason for the discrimination. It
is true that it is claimed that the rebate shippers bought cattle
and hogs from territory in which shipments would ordinarily
be made upon other railroads, but the evidence shows that the
plai ntiffs ' field of operation was about the same as the other
shippers. It does not appear that the rebates were allowed
merely at times when there were cut rates or a war of rates
between tb. e defendant and rival railroad l ines. The rebates
were paid regul arly for years, with but short intervals. Is it
to be supposed that any court or j ury under this state of facts
would solemnly find, declare, and adj udge that, after paying
the rebate, the defendant did not have a reasonable compensa
t ion for the service � The only finding that can in any fairness
be made is, that after deducting the rebate the rate was reason
able, and that the exaction from the p laintiffs was unreason
able, and the discrimination against them unj ust. And the fact
that it was secretly done, and that it appeared to be neces
sary to carry it on by lying and deceit, surely does not tend to
commend such a course of dealing to fair-minded men. We
have been cited to a number of adjudged ca es by counsel for
the respective parties, and we think we may safely say that not
one of them is in conflict with the views we have herein expressed
upon this question. On the contrary, and in support of our
conclusion, see Sharpless v. Mayor, 21 Pa. St. 147, 59 Am. Dec.
759 ; New Engl and Exp. Co. v. 1\'Iaine etc. R 'y Co., 57 Me. 188,
2 Am. Rep. 31 ; McDuffee v. Portland etc. R 'y Co., 52 N. H. 430,
1 3 Am. Rep. 72 ; Messenger v. Pennsylvania R 'y Co., 36 N. J.
L. 407, 13 Am. R ep. 457.
2. It is claimed in behal f of appellant that the payments by
the plaintiff were voluntarily made, and cannot be recovered
back. It is true, the money was paid without duress of person
or goods, but it was paid, not only without knowl edge that it
was a wrongful exaction, but in the belief of the truth of the
positive assertions of Clapp that no shipper was allowed any
280
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rebate. That such a payment is not voluntary, see 1 Parsons on

Contracts, 466, and Heiserman v. Burlington etc. E-'y Co., 63

Iowa 732, 18 N. W. R. 903.

*****

Modified and affirmed.
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rebate. That such a payment is not voluntary, see 1 Par. ons on
Contracts, 466, and Heiserman v. Burlington tc. R 'y Co., 63
Iowa 732, 18 N. W. R. 903.
*

*

*

Modified and affirmed.

75. GIBSON V. STURGE,

10 Exchequer 622. 1855.

Action for freight claimed to be due on a cargo of wheat from

Odessa to Gloucester and measured at Odessa 2664 quarters.

The wheat was shipped on board the vessel while in quarantine

7 5.

GIBSON V. STURGE,

in an open roadsted, out of barges. The vessel proceeded direct

to Gloucester, where she arrived on the 1st of December, 1852,

10 Excheqiter 622.

1855.

when the cargo was claimed by the defendants under the bill

of lading. On unloading the vessel, the corn was measured, in

the presence of the defendants, by the Custom-house authorities,

at the Queen's beam, and was found to contain 27851/^ quar-

ters, the freight for which would be 1022L 19s. 5(Z. In the

course of the voyage, a large portion of the corn, from some

cause, of which there was no evidence, became heated and dam-
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aged. The defendants paid to the plaintiffs 978i. 8s., being the

freight upon 2664 quarters, but refused to pay the balance now

claimed, on the ground that the heated corn had increased the

bulk, and that they were only liable to pay for the invoice quan-

tity shipped at Odessa. The corn was afterwards dried, when

it was found to weigh less than the quantity shipped.

The learned Judge ruled that the defendants were liable to

pay freight for the quantity of corn delivered; and a verdict

was found for the plaintiff's for the amount claimed, leave be-

ing reserved to the defendants to move to enter a nonsuit.

(Martin, B., delivered an opinion in favor of computing

freight on the measurement at the port of delivery.)

Platt, B. — Freight has been well defined to be the price pay-

able for the carriage of goods from the port of loading to their

port of discharge. In ordinary cases it does not become payable

before the completion of the voyage and of the carriage of the

goods to their destination. From the very nature of the trans-

action, the goods shipped are alone subject of the carriage, and

for the carriage of them alone from the port of shipment to

the port of discharge is the freight payable. In conformity
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Action for freight cl aimed to be due on a cargo of wheat from
Odessa to G l oucester and measured at Odessa 2664 quarters.
The wheat was shipped on board the vessel while in quarantine
in an open roadsted, out of barges. The v ssel proceeded direct
to Gloucester, where she arrived on the 1st of December, 1852,
when the cargo was claim d by the d fendant under the bill
of l ading. On unloading the vessel, the corn was measured, in
the pre ence of the defendants, by the Cu tom-house authorities,
at the Queen 's beam, and was found to contain 27851;2 quar
ters, the freight for which would be 1022l. 19s. 5d. In the
course of the voyage, a larO'e portion of the corn, from some
cause, of which there was no evidence, b came heated and dam
aged. The defendants paid to the plaintiffs 978l. 8s., being the
freight upon 2664 quarters, put refused to pay the balance now
claimed, on the ground that the heated corn had increased the
bulk, and that they were only liable to pay for the invoice quan
tity shipped at Odessa. The corn was afterwards dri d, when
it was found to weigh less than the quantity shipped.
The learned Judge ruled that the defendants were liable to
pay freight for the quanti ty of corn del ivered ; and a ver lict
was found for the plainti ffs for the amount claimed, l eave be
ing reserved to the defendants to move to enter a nonsuit.
( MARTIN , B., delivered an opinion in favor of computing

freight on the measurement at the port of delivery. )
PLATT, B.-Freight has been well defined to be the price pay
able for the carriage of goods from the port of loading to their
port of discharge. In ordinary cases it does not become payabl e
before the completion of the voyage and of the carriage of the
goods to their destination. From the very nature of the trans
action, the goods shipped are a lone subject of the carriaO'e, and
for the carriage of them alone from the port of shipment to
the port of discharge is the freight payable. In conformity
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with these plain propositions they are described in the bill of

lading as shipped in good order and condition on board the

particular vessel, lying in a particular place, and bound on a

particular voyage from thence to a specified port, and as to be

conveyed on that voyage and delivered in like good order and

condition at such port. They must be shipped at the port of

departure and thence carried the whole way to the port of dis-

charge; and unless they are carried from the beginning to the

end of the voyage the freight is not earned.

But it is suggested, that the computation of the freight upon

any other measurement than one taken at the port of delivery,

would impose hardship on the owners, who might, by reason

of their receiving the cargo from boats in a roadstead, be unable

to ascertain the number of quarters taken on board. It seems,

however, to me, to be the duty of the master to ascertain, at

the time of loading, the quantity he receives; and the difficulty

in his so doing appears to be purely imaginary, as it can hardly

be supposed that the number of cubic feet which his vessel

is competent to afford for the stowage of grain could be unknown
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to him, so that he could not ascertain the cubic bulk of such a

commodity as grain when stowed.

The difficulty, however, never could arise in the present case ;

for, upon the facts raising the question for the Court's decision,

the quantity shipped was known, and the owner contended, that,

although they received and during the whole voyage have carried

that quantity only, yet, as by reason of the moisture having

in' the course of that voyage so operated upon the grain as to

increase its bulk, they are entitled to profit by that increase,

and claim freight according to the capacity of the cargo at the

port of discharge ; or, in other words, to be paid freight not only

for the grain shipped, but also for the water which they have

allowed to incorporate with it, and the increased bulk resulting

from that incorporation. Such a mode of payment would plain-

ly offer a premium to negligence in the treatment of a cargo

of this description during the voyage.

In this case the bulk received at the port of loading was the

only bulk carried during the whole of the voyage ; wherefore I

think the freight should have been computed upon the measure-

ment at that port, and not at the port of discharge ; and that the

rule obtained by the defendant should be made absolute.

Alderson, B. — In this case I have also the misfortune to dif-

fer with my learned Brother Martin as to the conclusion at which

he has arrived, and I shall state very shortly my reasons for so

doing. The contract for freight in this case is a contract for
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with these plain propositions they are described in the bill of
lading as shipped in good order and condition on board the
particular vessel, lying in a particular place, and bound on a
particular voyage from thence to a specified port, and as to be
conveyed on that voyage an 1 del ivered in like good order and
condition at such port. They must be shipped at the port of
departure and thence carried the whole way to the port of dis
charge ; and unl ess they are carried from the beginning to the
end of the voyage the freight is not earned.
But it is suggested, that the computation of the freight upon
any other measurement than one taken at the port of delivery,
would impose hardship on the owners, who might, by reason
of their receiving the cargo from boats in a roadstead, be unable
to ascertain the number of quarters taken on bnard. It seems,
however, to me, to be the duty of the master to ascertain, at
the time of loading, the quantity he receives ; and the difficulty
in his so doing appears to be purely imaginary, as it can hardly
be supposed that the number of cubic feet which his vessel
is competent to afford for the stowage of grain could be unknown
to him, so that he could not ascertai n the cubic bulk of such a
commodity as grain when stowed.
The difficulty, however, never could arise in the present case ;
for, upon the facts raising the question for the Court 's decision,
the quantity shipped was known, and the owner contended, that,
a lthough they received and during the wh ole voyage have carried
that quantity only, yet, as by reason of the moisture having
in· the course of that voyage so operated upon the grain as to
increase its bulk, they are entitled to profit by that increase,
and claim freight according to the capacity of the cargo at the
port of discharge ; or, i n other words, to be p aid freight not only
for the grain shipped, but also for the water which they have
allowed to i ncorporate with it, and the increased bulk resulting
from that incorporation. Such a mode of payment would plain
ly offer a premium to negligence in the treatment of a cargo
of this description during the voyage.
In this case the bulk received at the port of loading was the
only bulk carried during the whole of the voyage ; wherefore I
think the freight should have been computed upon the measure
ment at that port, and not at the port of discharge ; and that the
rule obtained by the defendant should be made absolute.
ALDERSON, B.-In this case I have also the misfortune to dif
fer with my learned Brother Martin as to the conclusion at which
he has arrived, and I shall state very shortly my reasons for so
doing. The contract for freight in this case is a contract for
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carrying a certain cargo of corn from Odessa to England. The

amount put on board at the port of loading was less by a certain

number of bushels than the am.ount delivered at the port of dis-

charge. Now, if the rule be, that, in the absence of any special

stipulations, the freight is due for that quantity which has been

carried for the whole voyage, as I think it is, it seems to me to

follow as a necessary consequence, that the less amount alone

falls within that category. It is true, perhaps, that the same

individual grains are carried throughout, but they measure

more in bulk on their arrival than at their loading. The case

seems to me to be in close analogy to that of the pregnant females

mentioned in Molloy, Bk. 2, Chap. 4, s. 8, where no freight is

payable for the infants of whom they are delivered during the

voyage. And, again, where freight is contracted for the trans-

porting of animals, and some die during the voyage, the freight

is payable only for those which arrive safe. And, again, where

goods, as in the case of molasses, have wasted in bulk during

the voyage, freight is payable for the amount which arrives.

These are admitted cases. Now, all these cases can only, as it
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seems to me, be reasonably explained on the principle, that, in

such cases, the freight is to be calculated and paid on that

amount only which is put on board, carried throughout the whole

voyage, and delivered at the end to the merchant.

It is said, that this will be found inconvenient in practice.

If it be so, it may easily be obviated by an express stipulation.

But the rule as it stands obviates an evil on the other side — that of

suffering the owner of the ship to gain by the want of care on

the part of his master and crew; for it may be that corn

shipped dry on board may, by the incautious or careless admis-

sion of water, be deteriorated in quality and increased in bulk,

so that, whilst there is a loss from the deterioration to the mer-

chant, the shipowner may, from the increased bulk, have a

benefit. This would be wrong as well as inconvenient; and the

rule proposed by my learned Brother would be open to this con-

sequence. For these reasons I cannot agree in the conclusion

at which he has arrived.

Pollock, C. B. — It is unnecessary further to allude to the

facts of this case, which have been fully and clearly stated by

my Brother Martin, from whose view of the subject I very re-

luctantly differ, as I think that his opinion on such a matter (a

question of commercial law) is entitled to the highest respect.

But, on the best consideration I can give to the subject in dis-

pute between the parties, I am of opinion that the rule ought

to be made absolute, as I think that the defendant has paid

all that the plaintiff was entitled to demand ; and that the claim
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carrying a certain cargo of corn from O dessa to England. The
amount put on board at the port of loading was less by a certain
number of bushels than the amount del ivered at the port of dis
charge. Now, if the rule be, that, in the absence of any special
stipulations, the freight is due for that quantity which has been
carried for the whole voyage, as I think it is, it seems to me to
follow as a necessary consequence, that the l ess amount alone
falls within that category. It is true, perhaps, that the same
individual grains are . carried throughout, but they measure
more in bulk on their arrival than at their loading. The case
seems to me to be in clo e analogy to that of the p regnant females
mentioned in J\!Iolloy, Bk. 2, Chap. 4, s. 8, where no freight is
payable for the infants of whom they are delivered during the
voyage. And, again, wh re freight is contracted for the trans
porting of animals, and some die during the voyage, the freight
is payable only for those which arrive safe. And, again, where
goods, as in the case of molasses, have wasted in bulk during
the voyage, freight is p ayable for the amount which arrives.
These are admitted cases. Now, all these cases can only, as it
seems to me, be reasonably explained on the principle, that, in
such cases, the freight is to be calculate d and p a i d on that
amount only which is put on board, carried throughout the whole
voyage, and del ivered at the end to the merchant.
It is said, that this will be found inconvenient in practice.
If it be so, it may easily be obviated by an express stipulation.
But the rule as it stands obviates an evi l on the other side-that of
suffering the owner of the ship to gain by the want of care on
the part of his m aster and er w ; for it may be that corn
shipped dry on board may, by the incautious or careless admis
sion of water, be deteriorated in quality and increased in bulk,
so that, whilst there is a loss from the deterioration to the mer
chant, the shipowner may, from the increased bulk, have a
benefit. This would be wrong as well as inconvenient ; and the
rule p roposed by my learned Brother would be open to this con
sequence. For these reasons I cannot agree in the conclusion
at which he has arrived.
POLLOCK, C . B.-It is unnecessary further to allude to the
facts of this case, whi ch have been fully and clearly stated by
my Brother Martin, from whose view of the subject I very re
luctantly differ, as I think that his opinion on such a matter ( a
question of commercial l aw ) i s entitled to the highest respect.
But, on the best consideration I can give to the subject in dis
pute between the parties, I am of opinion that the rule ought
to be made absolute, as I think that the defendant has paid
all that the pl aintiff was entitled to demand ; and that the claim
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to be paid freight for the increased bulk, which the wheat ac-

quired during the voyage, cannot be sustained.

The remote cause of the increased bulk of the wheat does not

appear; but there is little doubt about the immediate cause. It

is clear, that there was not a real increase of the commodity; it

was an apparent increase only. From some cause (unknown)

the wheat, during the voyage (it may be during the last two or

three days of the voyage), probably imbibed a quantity of water,

which made it occupy a larger space ; and the shipowner claims

to be paid freight for the water imbibed during the voyage (and

possibly the last two or three days of it), as well as for the

wheat that was shipped on board and carried the whole voyage.

It may be conceded, that the cause of this is one for which the

plaintiff is not responsible; but, on the other hand, it must be

admitted that (whatever it was) it was not one for which the

defendant was responsible ; in this respect the parties stand

on an equal footing; and I agree with my Brother Martin, that

our decision ought to be founded on some principle, not imputing

in this respect any blame to either party.
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The first question is — Is this claim supported by the terms of

the bill of lading? And it appears to me that it is not. From

the terms of the bill of lading I infer that freight was to be paid

for the commodity sliipped, carried and delivered; and that all

these must concur to create a title to freight. If shipped and

carried, but not delivered, freight would not be payable ; so,

I think, if delivered, but not shipped, freight would not be pay-

able; and this agrees with the decisions (very few in number,

and none of them precisely in point), which are to be found in

the books on the subject of increase or decrease (during the

voyage) of the article to be carried. I agree, that the bulk or

weight, as appearing at the port of destination, may be prima

facie the criterion of the freight to be paid; but, when it is

proved that tliat test is fallacious and untrue, and that the real

quantity shipped was a different and smaller quantity (as the

jury in this case have actually found), then I think that the

freight ought to be calculated upon the true quantity shipped;

and in my judgment the captain's ignorance of the true quan-

tity (as expressed in the bill of lading) cannot entitle him to

charge freight according to a false estimate : whether the actual

quantity be stated and admitted in the bill of lading, or the con-

tents are stated to be unknown, appears to me to make no dif-

ference as to the principle which ought to govern our decision.

But it does appear to me to be contrary to the principles of

natural justice, that the ship-owner should acquire a right to

demand more freight, and the owner of the goods become liable
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to be paid freight for the increased bulk, which the wheat ac
quired during the voyage, cannot be sustained.
The remote cause of the increased bulk of the wheat does not
a ppear ; but there is little doubt about the immed iate cause. It
is clear, that there was not a real increase of the commodity ; it
was an apparent increase only. From some cause ( unknown )
the wheat, during the voyage ( it may be during the last two or
three days of the voyage ) , probably imbibed a quantity of water,
whi ch made it occupy a larger space ; and the shipowner claims
to be paid freight for the water i mbibed during the voyage ( and
possibly the last two or three days of it) , as well as for the
wheat that was shipped on board and carried the whole voyage.
It may be conceded, that the cause of this is one for which the
plaintiff is not responsible ; but, on the other hand, it must be
admitted that ( whatever it was) it was not one for which the
.
defendant was responsibl e ; in this resp ect the parties stand
on an equal footing ; and I agree with my Brother Martin, that
our decision ought to be founded on some principle, not imputing
in this respect any blame to either party.
The first question is-Is this claim supported by the terms of
the bill o f lading � And it appears to me that it is not. From
the terms of the bill o f lading I infer that freight was to be paid
for the commodity shipped, carried and delivered; and that all
these must concur to create a title to freight. If shipped and
carried, but not delivered, freight would not be p ayable ; so,
I think, if delivered, but not shipped, freight would not be pay
able ; and this agrees with the decisions ( very few i n number,
and none of them p recisely in point ) , which are to be found in
the books on the subj ect of increase or decrease ( during the
voyage ) of the article to be carried. I agree, that the bulk or
weight, as appearing at the port of destination, may be prim([,
facie the criterion of the freight to be paid ; but, when it is
proved that that test is fallacious and untrue, and that the real
quantity shipped was a different and smaller quantity ( as the
jury in this ca e have actually found ) , then I think that the
freight ought to be calculated upon the true quantity shipped ;
and in my j udgment the captain 's ignorance of the true quan
tity ( as expressed in the bill of lading) cannot entitle him to
charge freight according to a false estimate : whether the actual
quantity be stated and admitted in the bill of lading, or the con
tents are stated to be unknown , appears to me to make no dif
ference as to the principle which ought to govern our decision.
But it does appear to me to be contrary to the p rinciples of
natural ju tice, that the ship-owner should acquire a right to
demand more freight, and the owner of the goods become liable
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to pay more freight, in consequence of a circumstance which is

an injury to the goods, and which has occurred to them while

they were in the care, custody, and keeping of the shipowner,

or those who represent him ; over the causes of which the owner

of the goods has no control, but some of the possible causes of

which are considerably, or entirely, under the control of the

captain and the crew.

I apprehend no one can entertain any doubt, that, if the water

which has caused the apparent increase were capable of separa-

tion from the wheat originally shipped, the defendant would be

entitled to reject it, and to accept and pay freight for the wheat

freed from this injurious addition. In the case of a cargo of

sponge shipped dry, and to be paid for by weight at the end of

the voyage, the consignee might surely squeeze out all the water

imbibed during the voyage (if any), and pay for sponge only.

It seems to me, that the right to demand, and the liability to

pay, additional freight, in a case where the goods have received

a damaging (but only an apparent) increase, cannot turn on the

mere difficult}^ of separation. If it can be accurately known and
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ascertained what ought to be separated, though the separation

cannot be made, it is known what ought to be deducted from

\he claim of freight, and the deduction (which is possible) ought

to be made. Here the measure of the wheat shipped was known

and has been proved, — all beyond that is water; and though

the water cannot be separated, the amount of freight charged

for the water can be ascertained, and, I think, ought to be de-

ducted from the claim founded on the mere measurement at the

port of discharge or delivery ; and I think it is no answer to this,

to say, that in many cases the quantity shipped would be un-

known, or would be ascertained with difficulty. Deal with those

cases as justice or convenience may require, but do not exclude

the truth, where accessible, because you cannot always obtain it.

If the experience of commerce has discovered that the measure-

ment at the port of destination was the most convenient, and had

established it by usage and custom, the parties would have been

bound by it, and the point would not have come before us for

our decision. From there being no evidence of any such usage

or custom, I infer that there is no such custom ; and that, there-

fore, there is no such convenience as ought to be the foundation

of a custom, or as ought to influence our decision in establish-

ing a rule for the first time. But, it is manifest, that a cargo

of wheat may be increased in bulk (and to the great injury of

the cargo) by the fraud or negligence of the captain and crew;

and I think that laws ought to be framed, and the decisions of

Courts of law (as far as possible) ought to be founded, on the
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to pay more freight, in consequence of a circumstance which is
an inj ury to the goods, and which has occurred to them while
they were in the care, custody, and keepino· of the shipowner,
or those who r present him ; over the causes of which the owner
of the goods has no control, but some of the possible causes of
which are considerably, or entirely, under the control of the
captain and the crew.
I app rehend no one can entertain any doubt, that, i f the water
which has caused the apparent increase were capable of separa
tion from the wheat originally shipped, the defendant woul d be
entitled to reject it, and to accept and pay freight for the wheat
freed from this injurious addition. In the case of a cargo of
sponge shipped dry, and to be paid for by weight at the end of
the voyage, the consignee might surely squeeze out all the water
imbibed during the voyage ( if any) , and pay for sponge only.
It seems to me, that the right to dem and, and the liability to
pay, additional freight, in a case where the goods have received
a clamaging ( but only an apparent ) increase, cannot turn on the
mere difficulty of separation. If it can be accurately known and
ascertained what ought to be separated, though the separation
cannot be made, it is known what ought to be deducted from
\he claim of freight, and the deduction ( which is possible ) ought
to be m ade. Here the measure of the wheat shipped was known
and has been proved,-all beyond that is water ; and though
the water cannot be separated, the amount of freight charg d
for the water can be ascertained, and, I think, ought to be de
ducted from the claim founded on the mere m easurement at the
port of discharge or del ivery ; and I think it is no answer to this,
to say, that in m any cases the quantity shipped woul d be un
known, or would be ascertained with difficulty. Deal with those
cases as j ustice or convenience may require, but do not exclude
the truth , wh re accessible, because you cannot always obtain it.
If the experience of commerce has discovered that the measure
ment at the port of destination was the most convenient, and had
establ ished it by usage and custom, the parties would have been
bound by it, and the point would not have come before us for
our decision. From there being no evidence of any such usage
or custom , I i nfer that there is no such custom ; and that, there
fore, there is no such convenience as ought to be the foundation
of a custom, or as ought to influence our decision in establish
ing a rule for the first time. But, it is manifest, that a cargo
of wheat may be increased in bulk ( and to the great injury of
the cargo ) by the fraud or negligence of the captain and crew ;
and I think that laws ought to be framed, and the decisions of
Courts of law ( as far as possible) ought to be founded, on the
28 5
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same principles as we have no doubt prevail in the moral gov-

ernment of the universe, that, as far as possible, duty and in-

terest should not be opposed to each other. I think it would

be dangerous and mischievous to give a shipowner a right to

charge more freight for an injurious alteration in the commodity

carried, which he or his agents have always the means in their

own hands of producing.

I am, therefore, of opinion, that freight for this increase of

bulk cannot be claimed under the bill of lading ; and I think it

cannot be claimed on any principle recognized by the common

law. I think there is no contract, express or implied, to pay it.

Rule absolute.

76. UNION FREIGHT RAILROAD CO. V. WINKLEY,

159 Mass. 133; 34 N. E. R. 91; 38 Am, St. R. 398. 1893.

Action against a consignor of ice for the freight. Bills had
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same principles as we have no doubt prevail in the moral gov
ernm nt of the universe, that, as far as possible, duty and in
terest hould not be oppo ed to each other. I think it woul d
be dangerous and mischi evous to give a shipowner a right to
charge more freight for an inj urious alteration in the commodity
carried, which he or h is agents have always the means i n their
mvn hands of producing.
I am, therefore, of opinion, that freight for this i ncrease of
bulk cannot be cl aimed under the bill of l ading ; and I think it
cannot be claimed on any principle r cognized by the common
law. I think ther is no contract, express or implied, to pay it.
Rul e absolut .

been sent to the consignee, with a demand for payment of the

freight.

Field, C. J. The plaintiff is the second in a line of three

connecting railroads over which the ice was transported, and

76.

UNION FREIGHT �A ILROAD C O. V. WINKLEY,
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the freight due to the first two roads has been paid by the last.

We assume, without deciding it, that the right of the plaintiff

159 Mass. 133; 34

N. E. R. 91; 38 Am. St. R. 398. 1893.

to maintain this action is the same as if it were the first road,

and the freight had not been paid. With whom, then, did the

Boston and Maine Railroad make the contract for the trans-

portation, and who promised that company to pay the freight?

There was no express contract. The defendants, through their

Action against a consignor of ice for the freight. B ills had
b en sent to the consignee, with a demand for payment of the
freight.

servants, might have contracted with the railroad to pay the

freight, although as between themselves and Merrick he was

bound to pay it, but they made no such contract in terms. A

consignor of merchandise delivered to a railroad for transporta-

tion may be the owner and act for himself, or may be an agent

for the owner and act for him, and this may or may not be

known to the railroad company. In the present case the rail-

road company knew the name and residence of the consignee.

From the agreed facts, it appears that the title to the ice

passed to Merrick when it was put on board the car, and that

it was transported at his risk. The doctrine of the courts of the

United States seems to be that the property in goods shipped

is presumably in the consignee, although this presumption may

be rebutted by proof : Lawrence v. Minturn, 17 How. 100 ; Blum

V. The Caddo, 1 Woods, 64. In Dicey on Parties to Actions,
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FIELD, C. J. The plaintiff is the second in a l i ne of three
connecting rail roa ls over which the ice was transported, and
the fr ight due to the first two roads has been paid by the l ast.
We assume, without deciding it, that the right of the plaintiff
to majntain this action is the same as i f it were the first road,
and the freight had not been p aid. With whom, then: did the
Boston and Maine Railroad make the contract for the trans
portation, and who p romised that company to pay th freight 1
There was no exp ress contract. The defendants, through their
servants, might have contracted with the railroad to pay the
frei ght, although as betw en themselves and Merrick he was
boun d to pay it, but they ma le no such contract in terms. A
consignor of merchandise del ivered to a railroad for transporta
tion may be the owner and act for himsel f, or may be an agent
for the own r and act for him, and this may or may not be
known to the railroad comp any. In the present case the rail
road company knew the name and residence of the consignee.
From the agreed facts, it appears that the title to the ice
p assed to l\forrick when it was put on board the car, and that
it was transported at his risk. The doctrine of the courts of the
United States seems to be that the property in goods shipped
is presumably in the consignee, althou h this p resumption may
be rel utted by proof : Lawrence v. Minturn, 17 How. 100 ; Blum
v. The Caddo, 1 Woods, 64.
In D icey on Parties to Actions,
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87, 88, the result of the English decisions is stated to be as fol-

lows: "The contract for carriage is, in the absence of any ex-

press agreement, presumed to be between the carrier and the

person at whose risk the goods are carried, i. e., the person whose

goods they are, and who would suffer if the goods were lost. *

* * When, therefore, goods are sent to a person who has pur-

chased them, or are shipped under a bill of lading by a person's

order, and on his account, the consignee, as being the person at

whose risk the goods are, is considered the person with whom

the contract is made. He is liable to pay for the carriage, and

is the proper person to sue the carrier for a breach of contract."

And on page 90, note, "Where the consignor acts as agent of

the consignee, but contracts in his own name, it would appear

that either the consignor or the consignee may sue"; Dawes v.

Peck, 8 Term Rep. 330; Domett v. Beckford, 5 Barn. & Adol.

521 ; Coombs v. Bristol etc. Ry. Co., 3 Hurl. & N. 1 ; Sargent v.

Morris, 3 Barn. & Aid. 277 ; Dunlop v. Lambert, 6 Clark & F.

600; Great Western Ry. Co. v. Bagge, 15 Q. B. D. 625; Cork

Distilleries Co. v. Great Southern etc. Ry. Co., L. R. 7 H. L. 269.
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The cases generally are collected in Hutchinson on Carriers, sees.

448, et seq., 720, et seq. Most of the English cases were re-

viewed in Blanchard v. Page, 8 Gray, 281. That was a case

of the carriage of goods by sea under a bill of lading, and it

was held that the bill of lading was a contract between the ship-

per and the shipowner, and that, although it was shown that

the shipper acted as agent of the consignees, who had bought

and paid for the goods before shipment, yet he could bring an

action in his own name for breach of the contract of carriage

unless he was prohibited by his principal, and it was said that

he would be liable for the freight. In Wooster v. Tarr, 8 Allen,

270, 85 Am. Dec. 707, it was decided that under a bill of lad-

ing in the usual form the shipper was liable to the carrier for the

freight, although the bill contained the usual clause that the

goods were to be delivered to the consignees or their assignees,

"he or they paying freight for said goods," etc. It was said

"to be the settled doctrine that a bill of lading is a written

simple contract between a shipper of goods and a shipowner;

the latter to carry the goods, and the former to pay the stipu-

lated compensation when the service is performed." Both these

cases were upon express contracts.

The strongest case for the plaintiff is Finn v. Western R. R.

Co., 102 Mass. 283, 17 Am. R. 128. (For this reference see Finn

v. R. R., post § 177.

Although this was not a suit to recover freight, the principles

on which it was decided are applicable to such a suit, and the
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§ 76

87, 88, the result of the English decisions is stat d to be as fol 
lows : ' ' The contract for carriage is, in the absence of any ex
press agreement, p resumed to be between the carrier and the
person at whose risk the goods are carried, i. e., th person whose
goods they are, and who would suffer if the goods were lost.
""
'*'
When, therefore, goods are sent to a person who has pur
chased them, or are shipped under a bill of lading by a person 's
order, and on his account, the consignee, as being the person at
whose risk the goods are, is considered the person with whom
the contract is made. He is liable to p ay for the carriage, and
is the proper person to sue the carrier for a breach of contract. ' '
And on page 90, note, " Where the consignor acts as agent of
the consignee, but contracts in his own name, it would appear
that either the consignor or the consignee may sue ' ' ; D awes v.
Peck, 8 Term Rep. 330 ; Domett v. Beckford, 5 Barn. & Adol.
521 ; Coombs v. Bristol etc. Ry. Co., 3 Hurl. & N. 1 ; Sargent v.
Morris, 3 Barn . & Ald. 277 ; Dunlop v. Lambert, 6 C lark & F.
600 ; Great Western Ry. Co. v. Bagge, 15 Q. B. D. 625 ; Cork
Distilleries Co. v. Great Southern etc. Ry. Co., L. R. 7 H. L. 269.
The cases general ly are col lected in Hutchinson on Carriers, secs.
448, et seq., 720, et s q. Most of the English cases were re
viewed i n Blanchard v. Page, 8 Gray, 281. That was a case
of the carriage of goods by sea under a bill of lading, and it
was held that the bill of l ading was a contract between the ship
per and the shipowner, and that, although it was shown that
the shipper acted as agent of the consignees, who had bought
and paid for the goods be fore shipment, yet he could bring an
action in his own name for breach of the contract of carriage
unless he was p rohibited by his principal , and it was said that
he would be liable for the freight. In Wooster v. Tarr, 8 Allen,
270, 85 Am. Dec. 707, it was decided that under a bill of l ad
ing in the usual form the shipper was liable to the carrier for the
·
freight, although the bill contained the usual clause that the
goods were to be delivered to the consignees or their assignees,
' ' he or they paying freight for said goods, ' ' etc. It was said
" to be the settled doctrine that a bill of lading is a written
simple contract between a shipper of goods and a shipowner ;
the latter to carry the goods, and the former to pay the stipu
lated com pen ation when the service is performed. " Both these
cases were upon express contracts.
The strongest case for the plaintiff is F inn v. Western R. R.
Co., 102 Mass. 283, 17 Am. R. 128. ( For this reference see Finn
v. R. R., post § 177.
Although this was not a suit to recover freight, the principles
on which it was decided are applicable to such a suit, and the
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effect of this and the previous decisions, we think, is that in this

commonwealth, when the vendor of goods delivers them to a rail-

road to be carried to the purchaser, although the title passes to

the purchaser by the delivery to the railroad company, and the

name and address of the consignee who is the purchaser is known

to the company, the vendor is presumed to make the contract

for transportation with the company on his own behalf, and is

held liable to the company for the payment of the freight. This

presumption, however, is a disputable one, and may be rebutted

or disproved by evidence; and if the vendee has ordered the

goods to be sent at his risk and on his account, he also may be

held liable, as the real principal in the contract : See Byington

V. Simpson, 134 Mass. 169, 45 Am. Rep. 314. But whether the

presumption be one way or the other, it is a matter of inference

from the particular circumstances of the case, and the question

which is always to be considered is the understanding of the

parties : See Boston etc. R. R. Co. v. Whitcher, 1 Allen, 497.

In the present case there was no bill of lading or receipt signed

by the railroad company and accepted by the defendants. There
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was a waybill, but it does not appear that the names of the de-

fendants were in it. The freight charges w^ere made in every in-

stance to Merrick, the consignee, and the bills for freight were

sent to him. These facts, and perhaps some others stated in

the agreed facts, afford some evidence that the railroad com-

pany understood that Merrick was to pay the freight to the

company. Upon an agreed statement of facts this court cannot

draw inferences of fact, unless they are necessary inferences:

Old Colony R. R. Co. v. Wilder, 137 Mass. 536. The agreed

facts in this case, we think, contain some evidence that the un-

derstanding of all the parties was that Merrick should pay the

freight to the railroad company, and we cannot hold, as matter

of law, that the defendants made a contract on their own behalf

to pay the freight.

Judgment affirmed.

77. BRIGGS V. BOSTON & LOWELL RAILROAD CO.,

6 Allen (Mass.) 246; 83 Am. D. 626. 1863.

Trover for conversion of flour. Defendant appeals from judg-

ment for plaintiff.

By Court, INIerrick, J. The plaintiff, who resides at Racine,

in the state of Wisconsin, delivered the flour, the value of which

he seeks to recover in this action, to the Racine and Mississippi
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e ffect of this and the previous deci. ions, we think, is that i n this
commonwealth, when the vendor of goods d l i vers them to a rail
road to be carri ed to the purchaser, al thou 'h th title p as. es to
the purcha er by th e delivery to th rail roa 1 company, and the
name and addre of the con ·ignee who i the purcha er i s known
to the company, the vendor is presum d to mak the contract
for transportution 'vith the compa y on his own behalf, and i
held liable to the company for the payment of the freight. This
presumption, howev r, is a li putable one, and may be rebutted
or <l isproYed by evidence ; and if the vendee has ordered the
good to be sent at his risk and on his account, he also may be
held liable, as the real principal in the contract : See Byington
v.
imp on, 134 1ass. 1 69, 45 Am. Rep. 314. But whether the
presumption be one way or the other, it is a matter of i nference
from the particular circumstances of the case, and the question
\Yhich is always to be considered is the understanding of the
pc rties : See Boston etc. R. R. Co. v. Whitcher, 1 Allen, 497.
In the pr sent ca e there was no b i l l of lading or receipt signed
by the railroad company and accepte i by the defendants. There
was a waybill, but it does not appear that the names of the de
fend ant were i n it. The freight charges were made i n every in
stance to 1\Ierrick, the con ignee, and the bills for freight were
sent to him. These facts, and perhaps some others stated in
the agreed fa ts, afford ome evidence that the railroad com
pany understood that Merrick was to pay the freight to the
company.
pon an agreed statement of facts this court cannot
draw inferences of fact, unl e s they are necessary infer nces :
01 c1 Col ony R. R. Co. v. Wil der, 137 Mas . 536. The aO'reed
facts in this ca. ·e, we think, contain some evid nee that the un
derstanding of al l the parties was that Merrick should pay the
freight to the railroad company, and we cannot hold, as matter
f law, that th defendants made a contract on their own behalf
to pay the freight.
Judgment affirmed.
77.

BR IGG S V. BOSTON & LOWELL RAILR OAD CO.,
6

Allen

(Mass.) 246 ; 83 .Am. D. 626.

1863.

Trover for conversion of flour. Defendant appeal from judg
m ent for plainti ff.
By Court, MERRICK, J. The plaintiff, who resides at Racine,
in the �tate of Wisconsin, delivered the flour, the value of which
he seek to recover in this action, to the Racine and l\fis i sippi
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Railroad Company, taking from their agents a receipt, in which

they agreed to forward and deliver it to Franklin E. Foster,

at Williamstown, in this state. By mistake of the agents of that

company, the flour was erroneously directed or billed to Wil-

mington, where there is a freight station on the road of the de-

fendants. It was carried by the Racine and IMississippi com-

pany over their road, and at its eastern termination delivered to

the carriers next in succession in the line and route from Racine

to Wilmington. And it was thus transported by the successive

carriers in that line and route in their vessels and cars respect-

ively, according to the bills and directions under which it was

forwarded from Racine, until it arrived in due time at Groton,

the point of the commencement of the road of the defendants.

And it was there received by them, they paying the freight

earned by all the preceding carriers, and carried to Wilming-

ton, where it was duly deposited in their freight depot. But

Franklin E. Foster, to whom it was directed, did not reside

or have any place of business at Wilmington, and the defend-

ants were unable to find there any consignee who could be noti-
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fied of its arrival, or to whom it could be delivered. The de-

fendants' agents immediately instituted a diligent inquiry, but

they could not ascertain where the consignee, or any other per-

son entitled to have possession of the flour, was to be found,

or could be notified. At the time of its arrival at Wilmington

it was beginning to become sour, and would soon have greatly

deteriorated in value. The defendants kept it on hand in store

for about two months ; and at the expiration of that time, being

still unable to find either the owner or the consignee, and it be-

ing out of their power to procure a warehouse in which they

could store it for a longer time, they caused it to be sold at

public auction, and received the proceeds of the sale, which

they have since retained in their possession.

Upon these facts, the plaintiff in the first place contends that

as Williamstown was the place of destination of the flour under

the directions which he gave to' the Racine and Mississippi

Railroad Company, and according to their agreem^ent in the re-

ceipt given for it by them to him, the defendants had no right

to receive the flour at Groton, and were guilty of the unlawful

conversion of it to their own use by transporting it thence to

Wilmington; although in such reception and transportation of

it over their road they acted in good faith, and strictly in con-

formity to the bills and directions which were made and given

by the agents of the Racine and Mississippi company, and by

which it was regularly accompanied over each and all the lines

and routes of the successive carriers.

19 289

v.

BOSTON AND LOWELL R. R. CO.

§ 77

Railroad Company, takin from th ir ag nts a receipt, in which
th y agre d to forward and deliv r it to Franklin E. Fo ter,
at Williamstown, in this state. By mistake of the ag nts of that
company, th flour was erroneously direct d or billed to Wil
m ington, where there is a freight station on the road of the de
fendants. It was carried by the Racine and '.Ii issippi com
pany over their road, and at its east rn termination delivered to
the carri r next in ucce sion in the l ine and route from Racine
to Wilmington. And it was thus transported by the succe ive
carriers in that l ine and route in their vessels and cars re pect
ively, according to the bills and directions under which it was
forwarded from Racine, until it arrived in due time at G roton,
the point of the commencement of the road of the defendants.
And it Vi as there received by them, th y paying the fr ight
earned by all th precedino· carri rs, and carried to Wilming
ton, where it was duly deposited in their freight depot. But
Franklin E. Foster to whom it wa directed, did not r side
or have any plac of bu. ine s at Wilmington, and the def nd
ants were unable to find there any con. ignee who could be noti
fied of its arrival, or to whom it coul d b delivered. The de
fendants ' agents i mmediately i nstituted a diligent inquiry, but
they could not ascertain where the consigne , or any other per
son entitled to have possession of the flour, was to be found:
or could be notified. At the time of its arrival at Wilmington
it was beginning to become sour, and would soon have greatly
deteriorated i n valu . The defendants kept i t on hand i n store
f r about two months · and at the expirabon of that time, b ing
till unabl e to find ither the owner or the consignee, an l it be
ing out of their power to procure a war house in which they
could store it for a longer time, they caused it to be so] cl at
public auction, and received the proceeds of the sale. which
they have since retained in their possession.
Upon these facts, the plaintiff in the first place contends "!;hat
as Williamstown was the place of d stination of the flour under
the directions which he gave to· the Racine and MissisRippi
. Railroad Company, and accordin to their agreeme1 t in the re
ceipt given for it by th m to him, the defendants h ad no ri ght
to receive the flour at G roton, an l were gui lty of th unla wful
conver ion of it to their own use by transporting it thence to
Wilmington ; although in such reception and transportn tion of
it over their road they acted in good faith, and strictly in con
formity to the bills and directions which were made and given
by the agents of the Racine and l\'Ii is. ippi company, and by
which it was reO'ularly accompanied over each and all the l ines
and routes of the successive carriers.
·
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The same person may be, and often is, not only a common car-

rier, but also the forwarding agent of the owner of the goods

to be transported : Story on Bailments, sees. 502, 537. He must

necessarily act in the latter capacity whenever he receives goods

which are to be forwarded, not only on his own line, but to

some distant point beyond it on the line of the next carrier,

or on that of the last of several successive carriers on the regu-

lar and usual route and course of transportation, to which they

are to be carried and there delivered to the consignee. The

owner generally does not and cannot always accompany them

and give his personal directions to each one of the successive

carriers. He therefore, necessarily, in his own absence, devolves

upon the carrier to whim he delivers the goods the duty and

invests him with authority to give the requisite and proper

directions to each successive carrier to whom, in due course of

transportation, they shall be passed over for the purpose of

being forwarded to the place of their ultimate destination. Other-

wise they would never reach that place. For the first carrier

can only transport the goods over his own portion of the line,
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and if he is not authorized to give the carrier with whose route

his own connects, directions in reference to their ' further trans-

portation, they must stop at that point; for although in general

every carrier is bound to accept and forward all goods which are

brought and tendered to him, yet he is not so bound unless he

is duly and seasonably informed and advised of the place to

which they are to be transported : Story on Bailments, sec. 532 ;

Judson V. Western Railroad, 4 Allen, 520, 81 Am. D. 718.

Hence it results by inevitable implication that when an owner

of goods delivers them to a carrier to be transported over his

route, and thence over the route of a succeeding car-

rier, or the routes of several successive carriers, he

makes and constitutes the persons to whom he delivers them

his forwarding agents, for whose acts in the execution of tlii*:

agency he is himself responsible. And therefore, if the several

successive carriers carry the goods according to the directions

which are given by the forwarding agents, they act under the

authority of the owner, and cannot in any sense be considered as

wrong-doers, although they are carried to a place to which he

did not intend that they should be sent. And in such case the

last carrier will be entitled to a lien upon the goods, not only

for the freight earned by him on his own part of the route,

but also for all the freight which has been accumulating from

the commencement of the carriage until he receives them, which,

according to a very convenient custom which is now fully recog-

nized and established as a proper and legal proceeding, he has
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The same person may be, and often is, not only a common car
rier, but also the forwarding ag nt of the owner of the o·oods
to be transported : Story on Bailments, secs. 502, 537. He mu ·t
necessarily act in the latter capacity whenever he receives goods
which are to be forwarded, not only on his own line, but to
some distant point beyond it on the line of the next carrier,
or on that of the la t of several successive carriers on the regu
lar and usual route and course of transportation, to which they
are to be carried and there delivered to the consignee. The
owner generally does not and cannot a lways accompany them
and give his personal directions to each one of the successive
carriers. He therefore, necessarily, in his own absence, devolves
upon the carrier to whim he delivers the goods the duty and
invests him with authority to give the requisite and proper
directions to each succ sive carrier to whom, i n due course of
transportation, they shall be p assed over for the purpose of
being forwarded to the place of their u ltimate destination. Other
wise they would never reach that place. For the first carrier
can only tran port the goods over his own portion of the line,
and if he is not authorized to give the carrier with whose route
his own connects, directions in reference to their ' further trans
portation, they must stop at that point ; for although in general
every carrier is bound to accept and forward all goods which are
brou ght and tender d to him, yet he is not so bound unless he
i duly and seasonably informed and advised of the place to
which they are to be transported : Story on Bailrnents, sec. 532 ;
Judson v. Western Rail road, 4 Allen 520, 8 1 Arn. D. 7 1 8.
Hence it results by i nevitable implication that when an owner
of goods del ivers them to a carrier to be transported over his
route, and thence over the route of a succeeding car
rier, or the . routes of several successive carriers, he
makes and constitutes the persons to whom he delivers them
his forwarding agents, for whose acts in the executivn of th�
agency he is himself responsible. And therefore, if the several
successive carriers carry the goods according to the directions
which are given by the forwarding ag nts, they act under the
authority of the owner, and cannot in any sense be considered as
wrong-doers, although they are carried to a p lace to which he
did not intend that they should be sent. And in such case the
last carrier will be entitled to a l ien upon the goods, not on]y
for the freight earned by him on his own part of the route,
but also for all the freight which has been accumulatinO' frnm
the commencement of the carriage until he r ceives them, which,
according to a very convenient custom which i now fully recog
n ized and establ ished as a proper and legal proceeding, he has
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paid to the preceding carriers : Stevens v. Boston and Worces-

ter R. R. Co., 8 Gray, 266.

Applying these rules and principles to the facts developed

in the present case, the conclusion is plain and inevitable. It

x»' conceded by the plaintiff, and agreed by the parties, that the

flour was carried by the Racine and Mississippi Railroad Com-

pany over their road, and was then delivered to the carrier with

whose route their own connected, and was thence transported in

strict compliance with and exactly accordingly to the directions

given by them and contained in the bills which they forwarded

with and caused to accompany the flour over the whole route

from Racine to Wilmington, by the several successive carriers,

and among others by the defendants. The Racine and Missis-

sippi company were the duly constituted forwarding agents of

the plaintiff ; and as the defendants acted under their authority,

they rightfully received the flour at Groton and carried it to Wil-

mington. And having under that authority paid all the freight

which had accumulated in the whole course of the conveyance,

including that which had been charged by the forwarding agent,
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up to the time when they received the flour, they were, as soon

as it was conveyed to and deposited in their own freight-house,

entitled to a lien thereon for the entire freight thus paid and

earned. And they cannot, either by the transportation of it

under such circumstances over their own road, or by the deten-

tion thereof for the purpose of enforcing their lien upon it, be

held to have unlawfully converted it to their own use.

This conclusion does not at all conflict with the decision in

the case of Robinson v. Baker, 5 Cush. 137, 51 Am. Dec. 54,

upon which the plaintiff, in support of his position, chiefly re-

lies. For there is an essential diff'erence between the facts in

the present and those which appeared in that case. There

it was shown that the plaintiff, the owTier of a parcel of flour,

delivered it at Black Rock, on board of one of their canal-boats,

to the Old Clinton Line Company, who gave for it bills of lading

in duplicate, wherein they undertook and agreed to transport

it to Albany, and there deliver it to Witt, the agent of the West-

ern Railroad. The plaintiff sent one of these bills of lading to

Witt, and the other to the consignee at Boston, thus reserving to

himself the right and assuming the responsibility of giving to

Witt the directions under which he was to act. The service

which the Old Clinton Line Company was to render was exclu-

sively in their capacity as commcn carriers. They had only to

carry the flour to Albany, and there deliver it to Witt. They

had no other duty to perform; no right to exercise any control

over it for any other purpose. They were not, therefore, the
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paid to the precedin carri rs : St vens v. Boston and Wore s
ter R. R. Co., 8 Gray, 266.
Applying these rule and principles to the facts developed
in the pre ent case, the conclusion is plain and i nevitable. It
1 S conceded by the plaintiff, and agreed by the parties, that the
flour was carried by the Racine and fissi sippi Railroad Com
pany over their road, and was then delivered to the carri r with
whose route their own connected, and was thence transported in
strict compliance with and exactly accordingly to the directions
given by them and contained i n the bills which they f orwar ed
with and cau ed to accompany the flour over the whole route
from Racine to Wilmington, by the several successive carriers,
and among others by the defendants. The Racine and Missis
sippi company were the duly constituted forwarding agents of
the plaintiff · and as the defendants acted under their authority,
they rightfully received the flour at Groton and carried it to Wil
mington. And having under that authority paid all the freight
which had accumulated in the whole course of the conveyance,
including that which had been charged by the forwarding agent,
up to the time when they received the flour, they were, as soon
as it was conveyed to and deposited i n their own freight-house,
entitled to a l ien thereon for the entire freight thus paid and
arned. And they cannot, either by the transportation of it
under such circumstances over their own road, or by the deten
tion thereof for the purpose of enforcing their l ien upon it, be
held to have unlawfully converted it to their own use.
This conclusion does not at all conflict with the decision in
the case of Robinson v. Baker, 5 C ush. 1 3 7 , 51 Am. Dec. 54,
upon which the p laintiff, in support of his position, chiefly re
l ies. For there is an essential difference between the facts i n
the present a n d those which appeared i n that case. There
it was shown that the pl aintiff, the owner of a parcel of flour,
delivered it at Black Rock, on board of one of their canal-boats,
to the Old C linton Line Company, who gave for it bills of lading
in duplicate, wherein they u ndertook and agreed to transport
it to A lbany, and there leliver it to Witt, the agent of the West
ern Railroad. The plaintiff sent one of these bills of lading to
Witt, and the other to the consignee at Boston, thus re erving to
himsel f the right and a urning the re pon ibility of giving to
Witt the directions under which he was to act. The service
which the Old C linton Line Company was to render was exclu
sively in their capacity as comm n carriers. They had only to
carry the flour to A lbany, and there deliver it to Witt. They
had no oth r duty to perform ; no right to exerci e any control
over it for any other purpose. They were not, therefore, the
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forwarding agents of the plaintiff, nor invested by him with iwiy

authority to give directions as to the further transportation of

the flour, or to make any other disposition of it than its de-

livery to Witt. Yet upon its arrival in Albany, in consequence

of the inability of Witt immediately to receive and take charge

of it, the agents of the Clinton Line Company, without right,

and in violation of their duty, shipped the flour to the city of

New York, and from there to Boston, in the schooner Lady Suf-

folk, whose owners claimed a right to detain it under a lien

upon it for the freight. But the court, upon the general prin-

ciple that if a carrier, though innocently, receives goods from a

wrong-doer without the consent of the owner, express or im-

plied, he cannot detain them against the true owners until the

freight or carriage is paid, determined that they had no lien

upon the flour, and that their claim to that efl^ect could not be

sustained. But if they had been the forwarding agents of the

owner, he would have been responsible for their acts, and his

consent to the diversion of the property from its intended route

of transportation would have resulted by implication from their
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directions, and the respective carriers would then have become

entitled to hold it under a lien to secure payment of the freight.

When the flour had been carried over their road to Wilmington,

and deposited at that place in their warehouse, the defendants

had, as has been shown above, a lien upon it for all the freight

which had been earned in its transportation from Racine. But

this gave them only a right to detain it until they were paid ; not

to sell it to obtain the remuneration to which they were entiled.

In the case of Lickbarrow v. Mason, 6 East, 21, note, it is said

by the court that an owner may sell or dispose of his property as

he pleases; but he who has a lien only on goods has no right

to do SO; he can only detain them until payment of the sum

for which they are chargeable. And the rule which is now well

established, that a party having a lien only, without a power

of sale superadded by special agreement, cannot lawfully sell

the chattel for his reimbursement, is as applicable to carriers

as it is to all other persons having the like claim upon property

in their possession: Jones v. Pearle, 1 Strange, 556; 2 Kent's

Com., 6th ed., 642 ; Doane v. Russell, 3 Gray, 382. It is in dis-

tinct recognition of this principle that the legislature have pro-

vided that when the owner or consignee of fresh meat, and of

certain other enumerated articles, liable soon to perish for want

of care, shall not pay for the transportation, and take them away,

common carriers who have a lien thereon for the freight may

sell the same without any delay, and hold the proceeds, subject

to their own lawful charges, for the use of the owner. And
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forwarding agents of the plaintiff, nor invested by him with c:u 1y
authority to give directions as to the furth r tran portntion of
the flour, or to make any other di position of it than its de
l ivery to Witt. Yet upon its arrival in Albany, i n consequence
of the inability of Witt immed iately to receive and take charge
of it, the agents of the Cl inton Line Company, without right,
and in violation of their duty, shipped the flour to the city of
New York, and from there to Boston, in the schooner Lady Suf
folk, whose owners claimed a right to detain it under a l ien
upon it for the freight. But the court, upon the general prin
ciple that i f a carrier, though innocently, receives goods from a
wrong-doer without the consent of the owner, express or i m
plied, he cannot detain them against the true owners until the
freight or carriage is paid, determined that they had no l ien
upon the flour, and that their claim to that effect could not be
sustained. But if they had b een the forwarding agents of the
own r, he would have been responsible for their acts, and his
consent to the diversion of the property from its intended route
of transportation would have resulted by implication from their
directions, and the respective carriers would then have become
entitled to hold it under a lien to secure payment of the freight.
When the flour had been carried over their road to Wilmington,
and deposited at that place in their warehouse, the defendants
had, as has been shown above, a l ien upon it for all the freight
which had been earned in its transportation from Racine. But
this gave them only a right to detain it until they were paid ; not
to sel l it to obtain the remuneration to which they were entiled.
In the case of Lickbarrow v. Mason, 6 East, 2 1 , note, it is said
by the court that an owner may sell or dispose of his property as
he plea es ; but he who has a lien only on goods has no right
to do so ; he can only detain them until payment of the sum
for which they are chargeable. And the rule which is now wel l
establ ished, that a party having a l ien only, without a power
of sale superadded by special agreement, cannot l awfully sel l
the chattel for his reimbursement, i s a s applicable to carriers
as it is to all other persons having the l ike claim upon property
i n their possession : Jones v. Pearle, 1 Strange, 556 ; 2 Kent 's
Com . , 6th ed. , 642 ; Doane v. Russell, 3 Gray, 382. It is i n dis
tinct recognition of this principle that the legislature have pro
vided that when the owner or consignee of fresh meat, and of
certain other enumerated articles, l iable soon to perish for want
of care, shall not pay for the transportation, and take them away,
common carriers who have a l ien ithereon for the freight may
sel l the same without any delay, and hold the proceeds, subject
to their own l awful charges, for the use of the owner. And
2�2
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such also is the provision in relation to trunks, parcels, and

passengers' effects left unclaimed at any passenger station of a

railway company for a period of six months after arrival and

deposit therein : Gen. Stats., c. 80, sees, 1, 2, 5. This enumera-

tion of particular cases, in which the right to sell and dispose of

certain goods and chattels transported is conferred upon com-

mon carriers, operates, according to a familiar rule of law, as a

denial or exclusion of their right in all other instances.

None of the provisions of the statute referred to extends to

the case of flour transported in barrels as an article of merchan-

dise. And therefore the defendants had no authority under

the statute, and no right at law, to sell the flour which belonged

to the plaintifi", although they had a valid and subsisting lien

upon it, and were unable to find, after diligent inquiry, where

the person to whom it ought to be delivered resided or had his

place of business, and there was danger of its becoming worth-

less by longer detention of it in their warehouse. And conse-

quently, the sale which they made was an unlawful conversion

of it to their own use, which renders them liable in an action of
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tort to the owner for its value, or rather for the value of all the

right and interest which he at that time had in it, which is the

merchantable value less the amount of the lien upon it. The

plaintiff, therefore, may maintain this action, and is entitled

to recover as damages the balance left after deducting from the

sum which was the fair merchantable value of the flour at the

time of the conversion, the amount for which, upon the princi-

ples before stated, they had a lien upon it, with interest from

the time of demand, or the date of the writ. And as the sale

was unlawful, the expenses incurred in making it cannot be

proved for the purpose of diminishing the damages which the

plaintiff ought to recover.

Judgment is therefore to be rendered for him. Unless the

parties agree upon the amount, the cause must be sent to an

assessor, or submitted to a jury, if either party requires it, to

assess the damages.

78. RUCKER V. DONOVAN,

13 Kan. 251; 19 Am. R. 84. 1874.

Replevin by Donovan to recover turpentine and coal oil from

Rucker, a constable. On judgment for plaintiffs, Rucker took

the case up on error.

Brewer, J. This was an action of replevin brought by de-
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such a lso is the provision i n rel ation to trunks, parcels, and
p assengers ' effects left unclaimed at any passenger station of a
railway company for a p riod of six months after arrival and
deposit therein : Gen. Stats., c. 80, secs. 1, 2, 5. This enumera
tion of particul ar cases, in which the right to sel l and dispose of
certain goods and chattels transported is conferred upon com
mon carriers, operates, according to a familiar rul e of l aw, as a
denial or exclusion of their right i n a l l other instances.
None of the provisions of the statute referred to extends to
the case of flour transported in barrels as an article of merchan
dise. And therefore the defendants had no authority under
the statute, and no right at l aw, to sel l the flour which belonged
to the plaintiff, although they had a valid and subsisting l ien
upon it, and were unable to find, after diligent inquiry, where
the person to whom it ought to be delivered resided or bad bis
p lace of business, and there was danger of its becoming worth
less by longer detention of it in their warehouse. And conse
quently, the sale which they made was an unlawful conversion
of it to their own use, which renders them l iable in an action of
tort to the owner for its value, or rather for the value of all the
right and interest which he at that time bad in it, which is the
merchantable value less the amount of the lien upon it. The
p laintiff, therefore, may maintain this action, and is entitled
to recover as damages the balance left after deducting from the
sum which was the fair merchantable value of the flour at the
time of the conversion, the amount for which, upon the princi
ples before stated, they bad a l ien upon it, with interest from
the time of demand, or the date of the writ. And as the sa]e
was unlawful, the expenses incurred i n making it cannot be
proved for the purpose of diminishing the damages which the
p laintiff ought to recover.
Judgment is therefore to be rendered for him. Unless the
parties agree upon the amount, the cause must be sent to an
assessor; or submitted to a jury, if either party requires it, to
assess the damages.
78.

RUCKER V. DONOVAN,

13 Kan. 251; 19 Am. R. 84. 1874.

Replevin by Donovan to recover turpentine and coal oil from
Rucker, a constable. On j udgment for p laintiffs, Rucker took
the case up on error.
BREWER,

J.

This was an action of replevin brought by de293
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f endants in error in the District Court of Bourbon county. The

testimony is not in the record, and the case is before us on the

pleadings, the findings, and judgment. The petition alleges an

absolute ownership. The findings show that the goods were in

the possession of Rucker as constable by virtue of proper and

legal process against the firm of L. E. Conner & Co. Plain-

tiffs' title was based upon an attempted exercise of the right of

stoppage in transitu. The findings are, that plaintiffs at St.

Louis sold the goods to Conner & Co., and shipped them to Fort

Scott; that Conner & Co. were then insolvent, and that this in-

solvency was unknown to plaintiffs; that the goods never came

into the possession of Conner & Co., but were taken by the con-

stable from the carrier by virtue of his process; and that the

constable paid the freight-charges, and also that plaintiffs de-

manded possession of the goods from the constable before suit,

and while they were in his possession, but did not pay or tender

the freight-charges. These are all the facts upon which the

court based its conclusions of title and right of possession in the

plaintiffs. The first finding shows a passage of the title from
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plaintiffs to Conner & Co. ; and a reinvestment in plaintiffs of

title and right of possession is claimed only by virtue of an exer-

cise of the right of stoppage in transitu. Now, the mere insol-

vency of the vendee does not of itself amount to a stoppage in

transitu; there must be some act on the part of the vendor indica-

tive of his intention to repossess himself of the goods. 1 Parsons

on Contr. 478 ; 2 Kent, 543, and cases cited in notes. Actual

seizure of the goods before they come into the hands of the ven-

dee is not essential. A demand of the carrier, or notice to him

to stop the goods, or a claim and endeavor to get the possession,

is sufficient. No particular form of notice and demand is re-

quired. See same authorities. This right can be exercised only

during the transit, and before delivery, actual or constructive,

to the vendee. But a seizure by an officer under legal process

in favor of some other creditor does not destroy the right. Smith

V. Goss, 1 Camp. (N. P.), 282; Buckley v. Furniss, 15 Wend.

137; Aguirre v. Parmelee, 22 Conn. 473; Wood v. Yeatman,

15 B. Monr. 270. Demand must be made of the party in posses-

sion. It is not sufficient to make demand of the vendee. White-

head V. Anderson, 9 M. & W. 519 ; Mottram v. Heyer, 5 Denio,

629. Applying these rules to the facts of this case and it appears

that the transit had not ended; the goods were in possession of

an officer holding legal process in favor of another creditor; de-

mand was made of the party in actual possession. It would

seem therefore that the right of stoppage in transitu was not

gone, and that the plaintiffs took the necessary steps to assert
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fondants in error i n the District Court of Bourbon county. The
testimony is not in the record, and the case is before us on the
p leadings, the findings, and j udgment. The petition alleges an
absolute ownership. The findings show that the goods were in
the possession of Rucker as constable by virtue of proper and
legal process against the firm of L. E. Conner & Co. Plain
tiffs ' title was based upon an attempted exercise of the right of
stoppage in transitu. The findings are, that plaintiffs at St.
Louis sold the goods to Conner & Co., and shipped them to Fort
Scott ; that Conner & Co. were then insolvent, and that this in
solvency was unknown to plaintiffs ; that the goods never came
into the possession of Conner & Co., but were taken by the con
stable from the carrier by virtue of his process ; and that the
constable paid the freight-charges, and also that plaintiffs de
manded possession of the goods from the constable before suit,
and while they were in his possession, but did not pay or tender
the freight-charges. These are all the facts upon which the
court based its conclusions of titl e and right of possession in the
plaintiffs. The first finding shows a passage of the title from
plaintiffs to Conner & Co. ; and a reinvestment in plaintiffs of
title and right of possession is claimed only by virtue of an exer
cise of the right of stoppage in transitii. Now, the mere insol
vency of the vendee does not of it el:fi amount to a stoppage in
transitii .; there must be some act on the part of the vendor indica
tive of his intention to repossess himself of the goods. 1 Parsons
on Contr. 478 ; 2 Kent, 543, and cases cited in notes. Actual
seizure of the goods before they come into the hands of the ven
dee is not essential. A demand of the carrier, or notice to him
to stop the goods, or a claim and endeavor to get the possession,
is sufficient. No p articular form of notice and demand is re
quired. See same authorities. This right can be exercised only
during the transit, and before del ivery, actual or constructive,
to the vendee. But a seizure by an officer unde r legal process
in favor of ome other creditor does not destroy the right . Smith
v. Goss, 1 Camp. ( N. P. ) , 282 ; Buckley v. Furniss, 15 Wend.
137 ; Aguirre v. Parmelee, 22 Conn. 473 ; Wood v. Yeatman,
15 B. Monr. 270. Demand must be made of the party in posses
sion. It is not" sufficient to make demand of the vendee. White
head v. Ander on, 9 M. & W. 519 ; Mottram v. Heyer, 5 Denio,
629. Applying these rules to the facts of this case and it appears
that the transit had not ended ; the goods were in possession of
an officer holding legal process i n favor of another creditor ; de
mand was made of the party in actual posserssion. It would
seem therefore that the right of stoppage i n transitu was not
gone, and that the plaintiffs took the necessary steps to assert
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that right. But it is insisted by counsel that this stoppage in

transitu is simply the exercise of a lien by the seller, and not a

rescission of the sale; that the petition alleges absolute owner-

ship while the findings only show the existence of a lien, a

variance that is fatal to the action. It must be conceded that

the great weight of authority supports the claim of counsel in

reference to the nature of stoppage in transitu, though there

is far from absolute unanimity on the question. But it does

not appear that any objection was made to proof of this kind

of interest in the property under the general allegation of owner-

ship ; no motion for a new trial was made, nor does it appear

that the attention of the District Court was called to this va-

riance, and it is one of those discrepancies which under almost

any circumstances might properly be corrected at the trial by

an amendment of the petition. As it does not appear by ex-

ception or otherwise that the findings are against the evidence,

we could not order a new trial, but must direct the judgment

that ought to be entered. It does not seem to us therefore that

we ought to disturb the judgment upon that ground.
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One question more remains for consideration. The constable

paid the freight-charges when he took possession of the goods

from the carrier. These charges were neither paid nor tendered

to him before the suit was commenced. Who then had the right

of possession at that time? Clearly the officer. The lien for

charges was prior to the claims of creditors, or the rights of the

vendor, 2 Kent, 541 ; Oppenheim v. Russell, 3 Bos. & Pul. 42.

The carrier's possession could not be disturbed until they were

paid. The officer was justified in paying them, and having

paid them was substituted to all the rights of the carrier. Be-

fore his possession then could be disturbed he must be reim-

bursed the money by him thus advanced. Now, the gist of the

action of replevin is the right of possession. Town of LeRoy

V. McConnell, 8 Kan. 273. Of course, questions of title may

also arise, but the action can never be maintained against any

one having the right of possession. The constable having the

right of possession was entitled to judgment. He should not be

subject to the expenses of a litigation which was not rightfully

commenced. The law will protect the possession in him until

these charges are paid. Having retained the property, the value

of this possession need not and could not properly be determined,

nor could any judgment be rendered for the return of the prop-

erty, or the recovery of the value thereof, or the value of the

possession. All that could properly be done was to render

judgment in his favor for costs. Such a judgment, upon this

ground alone, we are compelled to direct the District court to
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that right. But it is insisted by counsel that this stoppage in
transitu is simply the exercise of a lien by the seller, and not a
rescission of the sale ; that the petition alleges absolute owner
ship while the findings only show the existence of a l ien, a
variance that is fatal to the action. It must be conceded that
the great weight of authority supports the cl aim of counsel in
reference to the nature of stoppage in transitu, though there
is far from absolute unanimity on the question. But it does
not appear that any obj ection was made to proof of this kind
of interest in tlie property under the general allegation of owner
ship ; no motion for a new trial was made, nor does it appear
that the attention of the District Court was called to this va
riance, and it is one of those discrepancies which under almost
any circumstances might properly be corrected at the trial by
an amendment of the petition. As it does not appear by ex
ception or otherwise that the findings are against the evidence,
we could not order a new trial, but must direct the j udgment
that ought to be entered. It does not seem to us therefore that
we ought to disturb the j udgment upon that ground.
One question more remains for con id-eration. The constable
paid the freight-charo·es when he took possession of the goods
from the carrier. Th se charges were neither paid nor tendered
to him before the suit was commenced. Who then had the right
of possession at that time � Clearly the officer. The lien for
charges was p rior to the claims of creditors, or the rights of the
vendor, 2 Kent, 541 ; Oppenheim v. Ru sell, 3 Bos. & Pul. 42.
The carrier 's possession could not be disturbed until they were
paid. The officer was justified in paying them, and having
paid them was substituted to all the riO'hts of the carrier. Be
fore his possession then coul d be disturbed he must be reim
bursed the money by him thus advanced. Now, the gist of the
action of replevin is the right of possession. Town of LeRoy
v. McConnell, 8 Kan. 273. Of course, questions of title may
also arise, but the action can never be maintained against any
one having the right of possession. The constable having the
right of possession was entitled to j udgment. He should not be
subject to the expenses of a litigation which was not rightfully
commenced. The l aw will protect the possession in him until
these charges are paid. Having retained the property, the val ue
of this possession need not and coul d not properly be determined,
nor could any judgment be rendered for the return of the prop
erty, or the recovery of the value thereof, or the value of the
possession. All that could properly be done was to renner
judgment i n his favor for costs. Such a j udgment, upon this
ground alone, we are compelled to d irect the District court to
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enter, and the case will be remanded for that purpose. We

have in this opinion discussed questions other than the one

necessary to be considered, in order that there might be no dis-

pute hereafter as to the matters decided and disposed of be-

tween these parties by this case.

All the Justices concurring.
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necessary to be considered, in order that there might be no
pute hereafter as to the matters decided and disposed of
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^79. NEW JERSEY STEAM NAVIGATION CO. V. MER-

CHANTS' BANK OF BOSTON,

6 Howard (U. 8.) 343. 1848.

Mr, Justice Nelson. This is an appeal from the Circuit Court

of the United States, held in and for the District of Rhode

Island, in a suit originally commenced in the District Court in

admiralty, and in which the Merchants' Bank of Boston were

'f 79.

NEW JER SEY STEAM NAVIGATI ON C O. V. MER
C HANTS ' BANK OF BOSTON,

the libellants, and the New Jersey Steam Navigation Company

the respondents.

6 Howard (U. S.) 343.

1848.

The suit was instituted upon a contract of affreightment, for

the purpose of recovering a large amount of specie lost in the

Lexington, one of the steamers of the respondents running be-

tween New York and Providence, which took fire and was con-
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sumed, on the night of the 13th of January, 1840, on Long

Island Sound, about four miles off Huntington lighthouse, and

between forty and fifty miles from the former city.

The District Court dismissed the libel pro forma, and entered

a decree accordingly. An appeal was taken to the Circuit Court,

where this decree of dismissal was reversed, and a decree en-

tered for the libellants for the sum of $22,224, with costs of

suit.

The case is now before this court for review.

William F. Harnden, a resident of Boston, was engaged in

the business of carrying for hire small packages of goods, specie,

and bundles of all kinds, daily, for any persons choosing to

employ him, to and from the cities of Boston and New York,

using the public conveyances between these cities as the mode

of transportation. For this purpose, he had entered into an

agreement with the respondents on the 5th of August, 1839,

by which, in consideration of $250 per month, to be paid month-

ly, they agreed to allow him the privilege of transporting in

their steamers between New York and Providence a wooden

crate of the dimensions of five feet by five feet in width and

height, and six feet in length, (contents unknown,) until the

31st of December following, subject to these conditions : —
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the purpose of recovering a large amount of specie lost in the
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tween New York and Providence, which took fire and was con
sumed, on the night of the 13th of January, 1 40, on Long
Island Sound, about four miles off Huntington lighthouse, and
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a decree according ly. An appeal was taken to the C ircuit Court,
where this decree of dismissal was reversed, and a deer e en
tered for the l ibellants for the sum of $22,224, with costs of
suit.
The case is now before this court for review.
William F. Harnden, a resident of Boston, was engaged in
the business of carrying for hire small packages of good , specie,
and bundles of all kinds, daily, for any persons choosing to
employ him, to and from the cities of Boston and New York,
using the public conveyances betvveen these cities as the mode
of transportation. For this purpose, he had entered into an
agreement with the respondents on the 5th of August, 1839,
by which , in consideration of $250 per month, to be paid month
ly, they agreed to allow him the privilege of transporting in
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1. The crate with its contents to be at all times exclusively

at the risk of said Harnden, and the respondents not in any

event to be responsible, either to him or his employers, for the

loss of any goods, wares, merchandise, money, &c., to be con-

veyed or transported by him in said crate, or otherwise in the

boats of said company.

2. That he should annex to his advertisements published in

the public prints the following notice, and which was, also, to

be annexed to his receipts of goods or bills of lading : —

"Take notice. — ^William F. Harnden is alone responsible for

the loss or injury of any articles or property committed to his

care; nor is any risk assumed by, nor can any be attached to,

the proprietors of the steamboats in which his crate may be and

is transported, in respect to it or its contents, at any time."

This arrangement expired on the 31st of December, 1839, but

was on that day renewed for another year, and was in existence

at the time of the loss in question.

A few days previous to the loss of the Lexington, the libel-

lants employed Harnden in Boston to collect from the banks in
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the city of New York checks and drafts to the amount of about

$46,000, which paper was received by him and forwarded to his

agent in that city, with directions to collect and send home the

same in the usual way. Eighteen thousand dollars of this sum

was put in the crate on board of that vessel on the 13th of Janu-

ary, for the purpose of being conveyed to the libellants, and

was on board at the time she was lost, on the evening of that

day.

Upon this statement of the case, three objections have been

taken by the respondents to the right of the libellants to re-

cover : —

1. That the suit is not maintainable in their names. That,

if accountable at all for the loss, they are accountable to Harn-

den, with whom the contract for carrying the specie was made.

2. That if the suit can be maintained in the name of the li-

bellants, they must succeed, if at all, through the contract with

Harnden, which contract exempts them from all responsibility

as carriers of the specie ; and,

3. That the District Court had no jurisdiction, the contract

of affreightment not being the subject of admiralty cognizance.

We shall examine these several objections in their order.

I. As to the right of the libellants to maintain the suit.

They had employed Harnden to collect checks and drafts on

the banks in the city of New York, and to bring home the pro-

ceeds in specie. He had no interest in the money, or in the

contract with the respondents for its conveyance, except what
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1. The crate with its contents to be at all times exclusively
at the risk of said H arnden, and the respondents not in any
event to be responsible, either to him or his employers, for the
loss of any goods, wares, merchandise, money, &c., to be con
veyed or transported by him in said crate, or otherwise in the
boats of said company.
2. That he should annex to his advertisements published m
the public prints the following notice, and which was, also, to
be annexed to his receipts of goods or bills of lading :' ' Take notice.-William F. H arnden is alone responsible for
the loss or injury of any articles or property committed to his
care ; nor is any risk assumed by, nor can any be attached to,
the proprietors of the steamboats in which his crate may be and
is transported, in respect to it or its contents, at any time. ' '
This arrangement expired on the 3 1st of Decemb r, 1839, but
was on that day renewed for another year, and was in existence
at the time of the loss in question.
A few days previous to the loss of the Lexington, the l ibel
lants employed Harnden in Boston to collect from the banks i n
the city o f New York checks a n d drafts t o the amount of about
$46,000, which paper w as received by him and forwarded to his
agent in that city, with directions to collect and send home the
same in the usual way. Eighteen thou and dollars of this sum
was put i n the crate on board of that vessel on the 1 3th of J anu
ary, for the purpose of being conveyed to the l ibellants, and
was on board at the time she was lost, on the evening of that
day.
Upon this statement of the case, three objections have been
taken by the respondents to the right of the libellants to re
cover :1. That the suit is not maintainable in their names. That,
if accountable at all for the loss, they are accountable to Harn
den, with whom the contract for carrying the specie was made.
2. That if the suit can be maintained in the name of the li
bellants, they must succeed, if at all, through the contract with
H arnden, which contract exempts them from all responsibility
as carriers of the specie ; and,
3. That the District Court had no jurisdiction, the contract
of affreightment not being the subject of admiralty cognizance.
We shall examine these several objections in their order.
I. As to the right of the libellants to maintain the suit.
They had employed H arnden to collect checks and drafts on
the banks in the city of New York, and to bring home the pro
ceeds in Qpecie. He had no interest in the money, or in the
contract '�rith the respondents for its conveyance, except what
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was derived from the possession in the execution of his agency.

The general property remained in the libellants, the real own-

ers, subject at all times to their direction and control; and any

loss that might happen to it in the course of the shipment would

fall upon them.

This would be clearly so if Harnden is to be regarded as a

private agent; and even if in the light of a common carrier of

this description of goods, the result would not be changed, so

far as relates to the right of property.

The carrier has a lien on the goods for his freight, if not paid

in advance; but subject to this claim he can set up no right of

property or of possession against the general owners. (Story

on Bailments, § 93, g.)

(After deciding that the action was properly brought in the

name of libellants.)

The cases are numerous in which the general owner has sus-

tained an action of tort against the wrong-doer for injuries to

the property while in the hands of the bailee. The above cases

show that it may be equally well sustained for a breach of con-
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tract entered into between the bailee and a third person. The

court look to the substantial parties in interest, with a view

to avoid circuity of action; saving, at the same time, to the de-

fendant all the rights belonging to him if the suit had been in

the name of the agent.

We think, therefore, that the action was properly brought in

the name of the libellants.

II. The next question is as to the duties and liabilities of the

respondents, as carriers, upon their contract with Harnden. As

the libellants claim through it, they must affirm its provisions,

so far as they may be consistent with law.

The general liability of the carrier, independently of any

special agreement, is familiar. He is chargeable as an insurer

of the goods, and accountable for any damage or loss that may

happen to them in the course of the conveyance, unless arising

from inevitable accident, — in other w^rds, the act of God or

the public enemy. The liability of the respondents, therefore,

would be undoubted, were it not for the special agreement un-

der which the goods were shipped.

The question is, to what extent has this agreement qualified

the common law liability?

We lay out of the case the notices published by the respond-

ents, seeking to limit their responsibility, because, —

1. The carrier cannot in this way exonerate himself from

duties which the law has annexed to his employment ; and,

2. The special agreement with Harnden is quite as compre-
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was derived from the possession in the execution of his agency.
The general p roperty remained in the l ibellants, the real own
ers, subj ect at all times to their direction and control ; and any
loss that might happen to it i n the course of the shipment would
fall upon them.
This would be clearly so if Harnden is to be regarded as a
private agent ; and even if i n the light of a common carrier of
this description of goods, the result would not be changed, so
far as relates to the right of property.
The carrier has a lien on the goods for his freight, if not paid
in advance ; but subj ect to this claim he can set up no right of
p roperty or of possession against the general owners. ( Story
on Bailments, § 93, g. )
( A fter deciding that the action was properly brought i n the
name of libel lants. )
The cases are numerous in which the general owner has sus
tained an action of tort against the wrong-doer for injuries to
the property while in the hands of the bailee. The above cases
show that it may be equally well sustained for a breach of con
tract entered into between the bailee and a third person. The
court look to the substantial parties in interest, with a view
to avoid circuity of action ; saving, at the same time, to the de
fendant all the rights belonging to him i f the suit had been in
the name of the agent.
We think, therefore, that the action was properly brought in
the name of tlie l ibellants.
IL The next question is as to the duties and liabilities of the
respondents, as carriers, upon their contract with Harnden. As
the libellants claim through it, they must affirm its provisions,
so far as they may be consistent with l aw.
The general liabil ity of the carrier, i ndependently of any
special agr ement, is familiar. He is chargeable as an insurer
of the goods, and accountable for any damage or loss that may
happen to them in the course of the conveyance, unless arising
from inevitable accident,-in other w Jrds, the act of God or
the public enemy. The liability of the respondents, therefore ,
would be undoubted, were it not for the special agreement un
der which the goods were shipped.
The question i , to what extent has this agreement qualified
the common l aw liability 1
We lay out of the case the notices published by the respond
ents, seeking to limit their responsibility, because,1 . The carrier cannot in this way exonerate himself from
duties which the l aw has annexed to his employment ; and>
2. The special agreement with Harnden is quite as compre-
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hensive in restricting their obligation as any of the published

notices.

A question has been made, whether it is competent for the car-

rier to restrict his obligation even by a special agreement. It

was very fully considered in the case of Gould and others v.

Hill and others, 2 Hill, 623, and the conclusion arrived at that

he could not. See also Hollister v. Nowlen, 19 Wend. 240, 32

Am. D. 455, and Cole v. Goodwin, ib. 272, 282, 32 Am. D. 470.

As the extraordinary duties annexed to his employment con-

cern only, in the particular instance, the parties to the trans-

action, involving simply rights of property, — the safe custody

and delivery of the goods, — we are unable to perceive any

well-founded objection to the restriction, or any stronger reasons

forbidding it than exist in the case of any other insurer of

goods, to which his obligation is analogous; and which depends

altogether upon the contract between the parties.

The owner, by entering into the contract, virtually agrees,

that, in respect to the particular transaction, the carrier is not

to be regarded as in the exercise of his public employment;
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but as a private person, who incurs no responsibility beyond

that of an ordinary bailee for hire, and answerable only for mis-

conduct or negligence.

The right thus to restrict the obligation is admitted in a large

class of cases founded on bills of lading and charter-parties,

where the exception to the common law liability (other than

that of inevitable accident) has been, from time to time, en-

larged, and the risk diminished, by the express stipulation of

the parties. The right of the carrier thus to limit his liability

in the shipment of goods has, we think, never been doubted.

But admitting the right thus to restrict his obligation, it by

no means follows that he can do so by any act of his own. He

is in the exercise of a sort of public office, and has public duties

to perform, from which he should not be permitted to exonerate

himself without the assent of the parties concerned. And this

is not to be implied or inferred from a general notice to thp

public, limiting his obligation, which may or may not be as-

sented to. He is bound to receive and carry all the goods of-

fered for transportation, subject to all the responsibilities inci-

dent to his employment, and is liable to an action in case of

refusal. And we agree with the court in the case of Hollister

V. Nowlen, that, if any implication is to be indulged from the

delivery of the goods under the general notice, it is as strong

that the owner intended to insist upon his rights, and the duties

of the carrier, as it is that he assented to their qualification.

The burden of proof lies on the carrier, and nothing short
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hensive in restricting their obligation as any of the published
notices.
A question has been made, whether it is competent for the car
rier to re trict his obl i gation even by a special agreement. It
was very fully considered in the case of Gould and others v.
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no means follows that he can do so by any act o f his own. He
is in the exercise of a sort of public office, and has public duties
to perform, from which he should not be permitted to exonerate
himself without the assent of the parties concerned. And this
is not to be implied or inferred from a general notice to thP
public, limiting his obl igation, whirh may or may not be a�
sented to. He is bound to receive and carry all the goods of
fered for transportation, subject to all the responsibil ities inci
dent to his employment, and is liable to an action i n case of
refusal . And w e agree with the court i n the case of Hollister
v. Nowlen, that, if any implication is to be indulged from the
del ivery of the goods under the general notice, it is as strong
that the owner intended to insist upon his rights, and the duties
of the carrier, as it is that he assented to their qual i fication.
The bu rden of proof l ies on the carrier, and nothing short
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of an express stipulation by parol or in writing should be per-

mitted to discharge him from duties which the law has an-

nexed to his employment. The exemption from these duties

should not depend upon implication or inference, founded on

doubtful and conflicting evidence; but should be specific and

certain, leaving no room for controversy between the parties.

The special agreement, in this case, under which the goods

were shipped, provided that they should be conveyed at the

risk of Harnden; and that the respondents were not to be ac-

countable to him or to his employers, in any event, for loss or

damage.

The language is general and broad, and might very well com-

prehend every description of risk incident to the shipment. But

we think it would be going farther than the intent of the parties,

upon any fair and reasonable construction of the agreement,

were we to regard it as stipulating for wilful misconduct, gross

negligence, or want of ordinary care, either in the seaworthiness

of the vessel, her proper equipments and furniture, or in her

management by the master and hands.
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This is the utmost effect that was given to a general notice,

both in England and in this country, when allowed to restrict

the carrier's liability, although as broad and absolute in its

terms as the special agreement before us (Story on Bailm.

§ 570) ; nor was it allowed to exempt him from accountability

for losses occasioned by a defect in the vehicle, or mode of con-

veyance used in the transportation. (13 Wend. 611, 627, 628.)

Although he was allowed to exempt himself from losses aris-

ing out of events and accidents against which he was a sort of

insurer, yet, inasmuch as he had undertaken to carry the goods

from one place to another, he was deemed to have incurred the

same degree of responsibility as that which attaches to a private

person, engaged casually in the like occupation, and was, there-

fore, bound to use ordinary care in the custody of the goods,

and in their delivery, and to provide proper vehicles and means

of conveyance for their transportation.

This rule, we think, should govern the construction of the

agreement in question.

If it is competent at all for the carrier to stipulate for the

gross negligence of himself, and his servants or agents, in the

transportation of the goods, it should be required to be done,

at least, in terms that would leave no doubt as to the meaning

of the parties.

The respondents having succeeded in restricting their liabil-

ity as carriers by the special agreement, the burden of prov-

ing that the loss was occasioned by the want of due care, or
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of an express stipulation by parol or in writing should be per
mitted to discharge him from duties which the law bas an
nexed to bis employment. The exemption from these duties
should not depend upon implication or inference, founded on
doubtful and conflicting evidence ; but should be specific and
certain, leaving no room for controversy between the parties.
The special agreement, in this case, under which the goods
were shipped, provided that they shoul d be conveyed at the
risk of H arnden ; and that the respondents were not to be ac
countable to him or to bis employers, in any event, for loss or
damage.
The language is general and broad, and might very well com
prehend every description of risk incident to the shipment. But
we think it would be going farther than the intent of the parties,
upon any fair and reasonable con truction of the agreement,
were we to regard it as stipulating for wilful misconduct, gross
n egligence, or want of ordinary care, either in the seaworthiness
of the vessel, her proper equipments and furniture, or in her
management by the master and bands.
This is the utmost effect that was given to a general notice,
both in England and in this country, when allowed to restrict
the carrier 's liability, although as broad and absolute in its
terms as the special agreement before us ( Story on Bailm.
§ 570) ; nor was it allowed to exempt him from accountability
for losses occasioned by a defect in the vehicle, or modA of con
veyance used in the transportation. ( 1 3 Wend. 6 1 1 , 62 7, 628. )
Although be was allowed to exempt himsel f from losses aris
ing out of events and accidents against which he was a sort of
i nsurer, yet, inasmuch as he had undertaken to carry the o-oods
from one place to another, be was deemed to have incurred the
same degree of responsibility as that which attaches to a private
person, engaged casually in the like occupation, and was, there
fore, bound to use ordinary care i n the custody of the goods,
and in their deli very, and to provide proper vehicles and means
of conveyance for their transportation.
This rule, we think, should govern the construction of the
agreement in question.
If it is competent at all for the carrier to stipulate for the
gross negligence of himself, and his servants or agents, in the
transportation of the goods, it should be required to be done,
at least, in terms that would leave no doubt as to the meaning
of the parties.
,-r he respondents having succeeded in restricting their liabil
ity as carriers by the special agreement, the burden of prov
ing that the loss was occasi oned by the want of due care, or
Qnn
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by gross negligence, lies on the libellants, which would be other-

wise in the absence of any such restriction. We have accord-

ingly looked into the proofs in the case with a view to the ques-

tion.

There were on board the vessel one hundred and fifty bales

of cotton, part of which was stowed away on and along side

of the boiler-deck, and around the steam-chimney, extending

to within a foot or a foot and a half of the casing of the same,

which was made of pine, and was itself but a few inches from

the chimney. The cotton around the chimney extended from

the boiler to within a foot of the upper deck.

The fire broke out in the cotton next the steam-chimney, be-

tween the two decks, at about half past seven o'clock in the

evening, and was discovered before it had made much progress.

If the vessel had been stopped, a few buckets of water, in all

probability, would have extinguished it. No effort seems to

have been made to stop her, but, instead thereof, the wheel was

put hard a-port, for the purpose of heading her to the land. In

this act, one of the wheel-ropes parted, being either burnt or
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broken, in consequence of which the hands had no longer any

control of the boat.

Some of them then resorted to the fire-engine, but it was

found to be stowed away in one place in the vessel, and the

hose belonging to it, and without which it was useless, in

another, and which was inaccessible in consequence of the fire.

They then sought the fire-buckets. Two or three only, in all,

could be found, and but one of them properly prepared and

fitted with heaving lines; and, in the emergency, the specie-

boxes were emptied, and used to carry water.

The act of Congress (5 Statutes at Large, 306, § 9) made it

the duty, at the time, of these respondents to provide, as a part,

of the necessary furniture of the vessel, a suction-hose and fire-

engine, and hose suitable to be worked in case of fire, and to

carry the same on every trip, in good order; and further pro-

vided, that iron rods or chains should be employed and used ini

the navigation of steamboats, instead of wheel or tiller ropes.

This latter provision was wholly disregarded on board the ves-"

sel during the trip in question ; and the former also, as we have

seen, for all practical or useful purposes.

"We think there was great want of care, and which amounted

to gross negligence, on the part of the respondents, in the

stowage of the cotton; especially, regarding its exposure to fire

from the condition of the covering of the boiler-deck, and the

casing of the steam chimney. The former had been on fire on

the previous trip, and a box of goods partly consumed. Also,
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by gro s negligence, lies on the libellants, which would be other
wise in the absence of any such restriction. We have accord
ingly looked into the proofs in the case with a view to the que ti on.
There were on board the vessel one hundred and fifty bal .
of cotton. p art of which was stowed away on and along side
of the boiler-deck and around the team-chimney, extending
to within a foot or a foot and a half of the casing of the same,
which was made of pine, and was itself but a few inches from
the chimney. The cotton around the chimney e xtended from
the boiler to within a foot of the upper deck.
The fire broke out in the cotton next the steam-chimney, be
tween th two deck , at about half past seven o 'clock in the
eYening and wa di covered before it had made much progres .
I f the Ye el had been stopped, a few buckets of water, in all
probability would have extingui hed it. No effort seems to
have been made to top her, but, in tead thereof, the wheel was
put hard a-port, for the purpo e of heading her to the land. I n
this act, one of the wheel-ropes parted, being either burnt or
broken, in consequence of which the hands had no longer any
control of the boat.
Some of them then resorted to the fire-engine, but it was
found to be stowed away in one place in the ves el, and the
ho e belonging to it and without which it was usele s, in
another, and which was inacces ible in consequence of the fire.
They then ought the fire-buckets. Two or three only, in all
could be found and but one of them properly prepared and
and in the emergency, the specie
fitted with heaving line
bo:xe were emptied and . u ed to carry water.
The act of Congress ( 5 Statutes at Large, 306, § 9 ) m ade it
the duty, at the time of the e respondents to provide, as a part
of the nece sary furniture of the vessel, a suction-hose and fire
engine, and hose suitable to be worked in case of fire, and t o
carry the same o n eYery trip, in good order ; and further pro
vided, that iron rods or chains should be employed and used i n
the navigation o f steamboat , in tead o f wheel or tiller ropes.
Thi latter provi ion wa wholly disregarded on board the ve sel during the trip in question ; and the former also, as we have
seen, for all practical or useful purposes.
We think there was great want of care, and which amounted
to gross negligence on the part of the respondents, in the
stowage of the cotton ; e pecially, regarding it exposure to fire
from the condition of th covering of the boi ler-deck, and the
casing of the steam chimney. The f rmer h· d been on fire on
the previ01;1s trip, and a box of goods partly consumed. Also,
·
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for the want of proper furniture and equipments of the vessel,

as required by the act of Congress, as well as by the most pru-

dential considerations.

(After deciding that the court had jurisdiction.)

It is, indeed, difficult, on studying the facts, to resist the

conclusion, that, if there had been no fault on board in the

particulars mentioned, and the emergency had been met by the

officers and crew with ordinary firmness and deliberation, the

terrible calamity that befell the vessel and nearly all on board

would have been arrested.

We are of opinion, therefore, that the respondents are liable

for the loss of the specie, notwithstanding the special agree-

ment under which it was shipped.

Upon the whole, without pursuing the examination farther,

we are satisfied that the decision of the Circuit Court below

was correct, and that its decree should be affirmed.

Justices Catron, Daniel and Woodbury also delivered opin-

ions. , , w .

80. CHICAGO AND NORTHWESTERN RAILWAY CO.,
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for the want of proper furniture and equipment of the vessel,
as required by the act of Congress, as well as by the most pru
dential consideration .
( A fter deciding that the court had jurisdiction. )
It is, indeed, difficult, on studying the facts, to resist the
conclusion, that, i f there had been no fault on board in the
particulars mentioned and the emergency had been met by the
officers and crew with ordinary :firmne and cl liberation the
terrible calamity that befel l the vessel and nearly all on board
would have been arre ted.
We are of opinion, therefore, that th re pond nt are liable
for the lo. s of the pecie, notwith tanding the special acrree
ment und r which it was hi pped.
Upon the whole, without pur uing the examination farther,
we are Rati fied that the 1 ci ion of the Circuit Court below
wa correct, and that it decree hould be affirmed.
J u tic s CATRON, DANIEL and WooDB RY al o delivered opinlOnS.

the relation of the owners of the Illinois river elevator, a grain

warehouse in the city of Chicago, against the Chicago and North-

western Railroad Company. The relators seek by the writ to

compel the railway company to deliver to said elevator whatever

grain in bulk may be consigned to it upon the line of its road.

There was a return duly made to the alternative writ, a de-

murrer to the return, and a judgment pro forma upon the de-

murrer, directing the issuing of a peremptory writ. From that

80.

CHICAGO AND NOR THWE T E RN R A I LWA Y C O.,
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H E MP T E AD,

judgment the railway company has prosecuted an appeal.

The facts as presented by the record are briefly as follows :

The company has freight and passenger depots on the west side

56 nl. 365 �· 8 A m. R. 690.

1 70.

of the north branch of the Chicago river, north of Kinzie street,

for the use, as we understand the record and the maps which are

made a part thereof, of the divisions known as the Wisconsin

and ]\Iilwaukee division of the road, running in a north-westerly

direction. It also has depots on the east side of the north branch,

for the use of the Galena division, running westerly. It has
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LAWRENCE, C. J. This wa an appl ication for a mandamus, on
the r lation of the owner of the I l linoi riv r elevator, a grain
warehouse in the city of hicago, again t the hicao·o and North
western Railroad Company. The relators s k by the writ to
compel the railway company to deliver to said elevator whatever
grain in bulk may be con igned to it upon the line of its road.
There was a return duly made to the alternative writ, a de
murrer to the return and a judO'ment pro forma upon the de
murr r, directing the i uing of a peremptory writ. From that
j udgment the railway company has prosecuted an appeal.
The facts as presented by the record are briefly as follows :
The company has freight and passenger depots on the we t side
of the north branch of the Chicago river, north of Kinzie street,
for the use, a we understand the record and the maps which are
made a part thereof, of the divisions known as the Wisconsin
and Iilwaukee division of the road, running in a north-westerly
d irection. It also ha depot on the east side of the north branch,
for the use of the Galena divi ion, running westerly. It has
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also a depot on the south branch, near Sixteenth street, which it

reaches by a track diverging from the Galena line, on the west

side of the city. The map indicates a line running north from

Sixteenth street the entire length of West Water street, but we

do not understand the relators to claim their elevator should be

approached by this line, as the respondent has no interest in

this line south of Van Buren street.

Under an ordinance of this city, passed August 10, 1858, the

Pittsburgh, Fort Wayne and Chicago company, and the Chi-

cago, St. Paul and Fond du Lac company (now merged in the

Chicago and Northwestern company), constructed a track on

West Water street, from Van Buren street north to Kinzie

street, for the purpose of forming a connection between the

two roads. The Pittsburgh, Fort Wayne and Chicago company

laid the track from Van Buren to Randolph street, and the Chi-

cago, St. Paul and Fond du Lac company that portion of the

track from Randolph north to its own depot. These different

portions of the track were, however, constructed by these two

companies, by an arrangement between themselves, the precise
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character of which does not appear, but it is to be inferred from

the record that they have a common right to the use of the track

from Van Buren street to Kinzie, and do, in fact, use it in

common. The elevator of the relators is situated south of Ran-

dolph street and north of Van Buren, and is connected with the

main track by a side track laid by the Pittsburgh company, at

the request and expense of the owners of the elevator, and con-

nected at each end with the main track.

Since the 10th of August, 1866, the Chicago and Northwestern

company, in consequence of certain arrangements and agree-

ments on and before that day entered into between the com-

pany and the owners of certain elevators known as the Galena,

Northwestern, Munn & Scott, Union, City, ]\Iunger and Armor,

and Wheeler, has refused to deliver grain in bulk to any ele-

vator except those above named. There is also in force a rule

of the company, adopted in 1864, forbidding the carriage of

grain in bulk if consigned to any particular elevator in Chicago,

thus reserving to itself the selection of the warehouse to which

the grain should be delivered. The rule also provides that grain

in bags shall be charged an additional price for transportation.

This rule is still in force.

The situation of these elevators, to which alone the company

will deliver grain, is as follows: The Northwestern is situated

near the depot of the Wisconsin division of the road, north of

Kinzie street ; the Munn & Scott on West Water street, between

the elevator of relators and Kinzie street; the Union and City
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also a depot on the south branch, near Sixteenth street, wh ich it
reaches by a track diverging from the Galena l ine, on the west
side of the city. The map indicates a l ine running north from
Sixteenth street the entire length of West Water street, but we
do not understand the relators to claim their elevator should be
approached by this line, as the respondent has no intere t i n
this l ine south of Van Buren street.
Under an ordinance of this city, p assed August 10, 1858, the
Pittsburgh, Fort Wayne and Chicago company, and the Chi
cago, St. Paul and Fond du Lac company ( now merged in the
Chicago and Northwestern company) , constructed a track on
West Water street, from Van Buren street north to Kinzie
street, for the purpose of forming a connection between the
two road . The Pittsburgh, Fort Wayne and Chicago company
laid the track from Van Buren to Randolph street, and the C hi
cago, St. Paul and Fond du Lac company that portion of the
track from Randolph north to its own depot. These d ifferent
portions of the track were, however, constructed by these two
companies, by an arrangement between themselves, the precise
character of which does not appear, but it i s to be inferred from
the record that they have a common right to the use of the track
from Van Buren street to Kinzie, and do, in fact, use it in
common. The elevator of the relators is situated south of Ran
dolph street and north of Van Buren, and is connected with the
main track by a side track laid by th Pittsburgh company, at
the request and expense of the owners of the elevator, and con
nected at each nd with the main track.
S ince the 10th of Au ust, 1 66, the Chicago and Northwestern
company, i n consequence of certain arrangements and agree
ments on and b fore that day entered into between the com
pany and the owners of certain elevators known as the Galena,
Northwe tern, J\1unn & Scott, Union C ity, l\:Iunger and Armor,
and Wheeler, has refused to deliver grai n in bulk to any ele
vator except those above named. There is also in force a rule
of the company, adopted i n 18 64, forbidding the carriage of
grain in bulk if consigned to any particular elevator in Chicago,
thus reserving to itself the selection of the warehouse to which
the O'rain should be delivered. The rule also provides that grain
i n bag shall be charo-ed an additional price for transportation.
This rule is till in force.
The situation of these e levators, to which alone the company
will deliver rain, is as follows : The Northwestern is situated
near the depot of the Wisconsin division of the road, north of
K inzie street ; the Munn & Scott on West Water street, between
the elevator of relators and Kinzie street ; the Union and City
303
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near Sixteenth street, and approached only by the track diverg-

ing from the Galena division, on the west side of the city, al-

ready mentioned; and the others are on the east side of the

north branch of the Chicago river. The Munn & Scott elevator

can be reached only by the line laid on West Water street under

the city ordinance already mentioned; and the elevator of re-

lators is reached in the same way, being about four and a half

blocks further south. The line of the Galena division of the

road crosses the line on West Water street at nearly a right

angle, and thence crosses the North Branch on a bridge. It

appears by the return to the writ that a car coming into Chi-

cago on the Galena division, in order to reach the elevator of

relators, would have to be taken by a draw-bridge across the

river on a single track, over which the great mass of the busi-

ness of the Galena division is done, then backed across the river

again upon what is known as the Milwaukee division of re-

spondent's road, thence taken to the track on West Water street,

and the cars, when unloaded, could only be taken back to the

Galena division by a similar, but reversed, process, thus neces-
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sitating the passage of the draw-bridge, with only a single line,

four times, and, as averred in the return, subjecting the com-

pany to great loss of time and pecuniary damage in the delay

that would be caused to its regular trains and business on that

division.

This seems so apparent that it cannot be fairly claimed the

elevator of relators is upon the line of the Galena division, in

any such sense as to make it obligatory upon the company to de-

liver upon West Water street freight coming over that division of

the road. The doctrine of The Vincent case, in 49 111., was, that a

railway company must deliver grain to any elevator which it

had allowed, by a switch, to be connected with its own line.

This rule has been re-affirmed in an opinion filed at the present

term, in the case of The People ex rel, Hempstead v. The Chicago

and Alton Railroad Co., 55 111. 95. But in the last case we

have also held that a railway company cannot be compelled to

deliver beyond its own line, simply because there are connect-

ing tracks over which it might pass by paying track service,

but which it has never made a part of its own line by use.

So far as we can judge from this record, and the maps show-

ing the railway lines and connections, filed as a part thereof,

the Wisconsin and Milwaukee divisions, running north-west,

and the Galena division, running west, though belonging to the

same corporation and having a common name, are, for the pur-

poses of transportation, substantially different roads, constructed

under different charters, and the track on West Water street
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near Sixteenth street, and approached only by the track diverg
ing from th e Galena division, on the west side of the city, al
ready mentioned ; and the others are on the east side of the
north branch of the Chicago river. The Munn & Scott elevator
can be reached only by the line laid on West Water street under
the city ordinance al ready mentioned ; and the elevator of re
lators is reached in the same way, being about four and a half
blocks further south. The line of the Galena division of the
road crosses the line on West Water street at n early a right
angle, and thence crosses the North Branch on a bridge. It
appears by the return to the writ that a car coming into Chi
cago on the Galena division, in order to reach the elevator of
relators, would have to be taken by a draw-bridge aero s the
river on a single track, ov r which the great mass of the busi
ness of the Galena division is done, then backed across the river
again upon what is known as the Milwaukee division of re
spondent 's road, thence taken to the track on West Water street,
and the cars, when unloaded, could only be taken back to the
G alena division by a similar, but reversed, p rocess, thus neces
sitating the passage of the draw-bridge, with only a single l ine,
four times, and, as averred in the return, subj ecting the com
pany to great loss of time and pecuniary damage in the delay
that would be caused to its regular trains and business on that
division.
This seems so apparent that it cannot be fairly claimed the
elevator of relators is upon the line of the Galena division, i n
any such sense a s to make it obligatory upon the company t o de
liver upon West Water street freight coming over that division of
the road. The doctrine of The Vincent case, i n 49 Ill., was, that a
railway company must deliver grain to any elevator which it
had allowed, by a switch, to be connected with its own line.
This rule has been re-affirmed in an opinion filed at the present
term, in the case of The People ex rel. Hempstead v. The Chicago
and Alton Rail road Co., 55 Ill. 95. But in the last case we
have also hel d that a railway company cannot be compelled to
del iver beyond its own line, simply because there are connect
ing tracks over which it might pass by paying track service,
but which it has never made a part of its own l ine by use.
So far as we can judge from this record, and the maps show
ing the railway lines and connections, filed as a part thereof,
the Wisconsin and Milwaukee divisions, running north-west,
and the Galena division, running west, though belonging to the
same corporation and having a common name, are, for the pur
poses of transportation, substantially different roads, constructed
under different charters, and the track on West Water street
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seems to have been laid for the convenience of the Wisconsin

and Milwaukee divisions. It would be a harsh and unreason-

able application of the rule announced in The Vincent case,

and a great extension of the rule beyond any thing said in that

case, if we were to hold that these relators could compel the

company to deliver, at their elevator, grain which has been

transported over the Galena division, merely because the de-

livery is physically possible, though causing great expense to

the company and a great derangement of its general business,

and though the track on West Water street is not used by the

company in connection with the business of the Galena division.

What we have said disposes of the case so far as relates to the

delivery of grain coming over the Galena division of respond-

ent 's road. As to such grain the mandamus should not have been

awarded.

When, however, we examine the record as to the connection

between the relators' elevator and the Wisconsin and Milwaukee

divisions of respondent's road, we find a very different state of

facts. The track on West Water street is a direct continuation
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of the line of the Wisconsin and Milwaukee division; cars com-

ing on this track from these divisions do not cross the river.

The Munn & Scott elevator, to which the respondent delivers

grain, is, as already stated, upon a side track connected with

this track. The respondent not only uses this track to deliver

grain to the Munn & Scott elevator, but it also delivers lumber

and other freight upon this track, thus making it not only

legally, but actually, by positive occupation, a part of its road.

The respondent, in its return, admits, in explicit terms, that

it has an equal interest with the Pittsburg, Fort Wayne and

Chicago railroad in the track laid in West Water street. It also

admits its use, and the only allegation made in the return for the

purpose of showing any difficulty in delivering to relators' ele-

vator the grain consigned thereto from the Wisconsin and Mil-

waukee divisions, is that those divisions connect with the line

on West Water street only by a single track, and that respond-

ent cannot deliver bulk grain or other freight to the elevator of

relators, even from those divisions, without large additional ex-

pense, caused by the loss of the use of motive power, labor of

servants, and loss of use of cars, w^hile the same are being de-

livered and unloaded at said elevator and brought back. As a

reason for non-delivery on the ground of difficulty, this is simply

frivolous. The expense caused by the loss of the use of motive

power, labor and cars, while the latter are being taken to their

place of destination and unloaded, is precisely the expense for

which the company is paid its freight. It has constructed this
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seems to have been laid for the convenience of the Wisconsin
and Milwaukee divisions. It would be a harsh and unreason
able application of the rule announced i n The Vincent case,
and a great extension of the rule beyond any thing said in that
case, if we were to hold that these relators could compel the
company to deliver, at their elevator, grain which has been
transported over the Galena division, merely because the de
l ivery is physically possible, though causing great expense to
the company and a great derangement of its general business,
and though the track on West Water street is not used by the
company in connection with the business of the Galena division.
What we have said disposes of the case so far as relates to the
delivery of grain coming over the G alena division of respond
ent 's road. As to such grain the mandamus should not have been
awarded.
When, however, we examine the record as to the connection
between the relators ' elevator and the Wisconsin and Milwaukee
divisions of respondent 's road, we find a very different state of
facts. The track on West Water street is a direct continuation
o f the line of the Wisconsin and Milwaukee division ; cars com
ing on this track from these divisions do not cross the river.
The Munn & Scott elevator, to which the respondent delivers
grain, is, as already stated, upon a side track connected with
this track. The respondent not only uses this track to deliver
grai n to the Munn & Scott elevator, but it also delivers l umber
and other freight upon this track, thus making it not only
legally, but actually, by positive occupation, a part of its road.
The respondent, in its return, admits, in explicit terms, that
it has an equal interest with the Pittsburg, Fort Wayne and
Chicago railroad in the track laid i n West Water street. It also
admits its use, and the only allegation made in the return for the
purpose of showing any difficulty in delivering to relators ' ele
vator the grai n consigned thereto from the Wisconsin and Mil
waukee divisions, is that those divisions connect with the line
on West Water street only by a single track, and that respond
ent cannot deliver bulk grain or other freight to the elevator of
relators, even from those divisions, without large additional ex
pense, caused by the loss of the use of motive p ower, labor of
servants, and loss of use of cars, while the same are being de
livered and unloaded at said elevator and brought back. As a
reason for non-delivery on the ground of difficulty, this is simply
frivolous. The expense caused by the loss of the use of motive
p ower, labor and cars, while the latter are being taken to their
place of destination and unloaded, is precisely the expense for
which the company is paid its freight. It h as constructed this
20
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line on "West Water street in order to do the very work which

it now, in general terms, pronounces a source of large additional

expense; yet it does not find the alleged additional expense an

obstacle in the way of delivering grain upon this track at the

warehouse of Munn & Scott, or delivering other freights to

other persons than the relators. Indeed, it seems evident, from

the diagrams attached to the record, that three of the elevators,

to which the respondent delivers grain, are more difficult of

access than that of the relators, and three of the others have

no appreciable advantage in that respect, if not placed at a

decided disadvantage, by the fact that they can be reached only

by crossing the river.

We presume, however, from the argument, that the respond-

ent's counsel place no reliance upon this allegation of additional

expense, so far as the Wisconsin and Milwaukee divisions are

concerned. They rest the defense on the contracts made between

the company and the elevators above named, for exclusive deliv-

ry to the latter, to the extent of their capacity. This brings us

to the most important question in the case. Is a contract of this
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character a valid excuse to the company for refusing to deliver

grain to an elevator upon its lines, and not a party to the con-

tract, to which such grain has been consigned ?

In the oral argiunent of this case it was claimed, by counsel

for the respondent, that a railway company was a mere private

corporation, and that it was the right and duty of its directors

to conduct its business merely with reference to the pecuniary

interests of the stockholders. The printed arguments do not

go to this extent, in terms, but they are colored throughout by

the same idea, and in one of them we find counsel applying

to the supreme court of the United States, and the supreme

court of Pennsylvania, language of severe, and almost contemptu-

ous, disparagement, because those tribunals have said, that "a

common carrier is in the exercise of a sort of public office."

N. J. Steam Nav. Co. v. Merch. Bank, 6 How. 381 ; Sandford v.

Railroad Co., 24 Penn. 380, If the language is not critically

accurate, perhaps we can pardon these courts, when we find

that substantially the same language was used by Lord Holt,

in Coggs V. Bernard, 2 Ld. Raym. 909, the leading case in all

our books on the subject of bailments. The language of that

case is, that the common carrier "exercises a public employ-

ment. ' '

We shall engage in no discussion in regard to names. It is

immaterial whether or not these corporations can be properly

said to be in the exercise of "a sort of public office," or whether

they are to be styled private, or quasi public corporations. Cer-
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line on West Water street in order to do the very work which
it now, in general terms, pronounces a source of large addit ional
expense ; yet it does not find the alleged additional expense an
obstacle in the way of delivering grain upon this track at the
warehouse of Munn & Scott, or del ivering other freights to
other persons than the relators. Indeed, it seems evident, from
the diagrams attached to the record, that three of the elevators,
to which the respondent delivers grain, are more difficult of
access than that of the relators, and three of the others have
no a1 preciable advantage i n that respect, i f not placed at a
decided di advantage, by the fact that they can be reached only
by crossing the river.
We p resume, however, from the argument, that the respond
ent 's counsel place no reliance upon this allegation of additional
expense, o far as the Wisconsin and Milwaukee divisions are
concerned. They rest the defense on the contracts made between
the company and the elevators above named, for exclusive deliv
ry to the latter, to the extent of their capacity. This brings u s
t o the m o t important question in the case. I s a contract of this
character a valid excuse to the company for refusing to deliver
grain to an el evator upon its l ines, and not a party to the con
tract, to which such grain has been consigned ?
I n the oral argument of this case it was claimed, by counsel
for the respondent, that a railway company was a mere private
corporation, and that it was the right and duty of its directors
to conduct its business merely with reference to the pecuniary
interests of the stockholders. The printed arguments do not
go to this extent, in terms, but they are colored throughout by
the same idea, and in one of them we find counsel applying
to the supreme court of the United States, and the supreme
court of Pennsylvania, language of severe, and almost contemptu
ous, d isparagement, because those tribunals have said, that ' ' a
common carrier is in the exercise of a sort of public office. ' '
N. J. Steam Nav. Co. v. Merch. Bank, 6 How. 381 ; Sandford v.
Railroad Co., 24 Penn. 380. I f the language is not critically
accurate, perhaps we can p ardon these courts, when we find
that substantially the same langu age was used by Lord HOLT,
in Coggs v. Bernard, 2 Ld. Raym. 909, the leading case in all
our books o n the subject of bailm nts. The l anguage of that
case is, that the common carrier " exercises a public employ
ment. ' '
We shall engage in no discussion in regard to names. I t is
i mmaterial whether or not these corporations can be properly
said to be in the exercise of ' ' a sort of public office, ' ' or whether
they are to be sty led private, or quasi p ublic corporations. CerR06
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tain it is, that they owe some important duties to the pul^lic,

and it only concerns us now to ascertain the extent of these

duties as regards the ease made upon this record.

It is admitted by respondent's counsel, that railway com-

panies are common carriers, though even that admission is some-

what grudgingly made. Regarded merely as a common carrier

at common law, and independently of any obligations imposed

by the acceptance of its charter, it would owe important duties

to the public, from which it could not release itself, except with

the consent of every person who might call upon it to perform

them. Among these duties, as well defined and settled as any-

thing in the law, was the obligation to receive and carry goods,

for all persons alike, without injurious discrimination as to

terms, and to deliver them in safety to the consignee, unless

prevented by the act of God or the public enemy. These obli-

gations grew out of the relation voluntarily assumed by the

carrier toward the public, and the requirements of public policy,

and so important have they been deemed, that eminent judges

have often expressed their regret that common carriers have
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ever been permitted to vary their common-law liability, even

by a special contract with the OAvner of the goods.

Regarded, then, merely as a common carrier at common law,

the respondent should not be permitted to say, it will deliver

goods at the warehouse of A and B, but will not deliver at the

warehouse of C, the latter presentihg equal facilities for the dis-

charge of freight, and being accessible on respondent's line.

But railway companies may well be regarded as under a higher

obligation, if that were possible, than that imposed by the

common law, to discharge their duties to the public as common

carriers fairly and impartially. As has been said by other

courts, the State has endowed them with something of its own

sovereignty, in giving them the right of eminent domain. By

virtue of this power, they take the lands of the citizen against

his will and can, if need be, demolish his house. Is it supposed

these great powers Avere granted merely for the private gain of

the corporators? On the contrary, we all know the companies

were created for the public good.

The object of the legislature was to add to the means of travel

and commerce. If, then, a common carrier at common law came

under obligations to the public from which he could not dis-

charge himself at his own volition, still less should a railway

company be permitted to do so, when it was created for the pub-

lic benefit and has received from the public such extraordinary

privileges. Railway charters not only give a perpetual existence

and great power, but they have been constantly recognized by
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tain it is, that they owe some important duties to the public,
and it only concerns us now to ascertain the extent of these
duties as r gards the case made upon this record.
It is admitted by respondent 's counsel, that railway com
panies are common carriers, though even that admission is some
vvhat grudgingly made . Regarded merely a s a common carrier
at common l aw, and independently of any obligations imposed
by the acceptance of its charter, it would owe important duties
to the public, from which it could not release itself, except with
the consent of every person who might call upon it to pe dorm
them. Among these duties, as wel l d fined and ettled as any
thing in the law, was the obligation to receive and carry goods,
for al l p rsons al ike, without inju rious discrimination as to
terms, and to deliver them in saf ty to the consi gnee, unless
prevented by the act of God or the public enemy. These obli
gations grew out of the relation vol untarily assumed by the
carri r toward the p ublic, and the require ments of publ ic policy,
and so important have they been deemed, that emin nt judges
have often expressed their regret that common carriers have
ever been permitted to vary their common-law liability, even
by a special contract with the owner of the goods.
Regarded, then, merely as a common carrier at common law,
the respondent should not be permitted to say, it wil l deliver
goods at the warehouse of A and B, but will not deliver at the
warehouse of C, the latter presenting equal facilities for the dis
charge of freight, and being acce sible on respondent 's line.
But railway companies may well be r garded as under a higher
obligation, if that were possible, than that imposed by the
common law, to discharge their duties to the public as common
carriers fairly and impartially. As has been said by other
courts, the State has endowed them with something of its own
sovereignty, in giving them the right of eminent domain. By
virtue of this power, they take the l ands of the citizen against
his will and can, if need be, demolish hi house. Is it supposed
these great powers were granted merely for the private gain of
the corporators ? On the contrary, we all know the companies
were created for the publ ic good.
The object of the legislature was to add to the m eans of travel
and commerce. If, then, a common carrier at common law came
under obligations to the publ i c from which he could not dis
charge himself at his own volition , still less should a railway
company be permitted to do so, when it was created for the pub
l ic benefit and h as received from th public such extraordinary
privileges. Railway charters not only give a perpetual existence
and great power, but they have been constantly recognized by
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the courts of this country as contracts between the companies

and the State, imposing reciprocal obligations.

The courts have always been, and we trust always will be,

ready to protect these companies in their chartered rights, but,

on the other hand, we should be equally ready to insist that they

perform faithfully to the public those duties which were the

object of their chartered powers.

We are not, of course, to be understood as saying or inti-

mating, that the legislature, or the courts, may require from

a railway company the performance of any and all acts that

might redound to the public benefit, without reference to the

pecuniary welfare of the company itself. We hold, simply, that

it must perform all those duties of a common carrier to which

it knew it would be liable when it sought and obtained its char-

ter, and the fact that the public has bestowed upon it extraor-

dinary powers is but an additional reason for holding it to a

complete performance of its obligations.

The duty sought to be enforced in this proceeding is the de-

livery of grain in bulk to the warehouse to which it is consigned,
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such warehouse being on the line of the respondent's road, with

facilities for its delivery equal to those of the other warehouses

at which the company does deliver, and the carriage of grain in

bulk being a part of its regular business. This, then, is the

precise question decided in The Vincent case, 49 111., and it is

unnecessary to repeat what was there said. We may remark,

however, that, as the argument of counsel necessarily brought

that case under review, and as it was decided before the reorgani-

zation of this court under the new constitution, the court as

now constituted has re-examined that decision, and fully con-

curs therein. That case is really decisive of the present, so far

as respects grain transported on the Wisconsin and Milwaukee

divisions of respondent's road. The only difference between

this and the Vincent case is, in the existence of the contract for

exclusive delivery to the favored warehouses, and this contract

can have no effect when set up against a person not a party to

it, as an excuse for not performing toward such person those

duties of a common carrier prescribed by the common law, and

declared by the statute of the State.

The contract in question is peculiarly objectionable in its

character, and peculiarly defiant of the obligations of the re-

spondent to the public as a common carrier. If the principle

implied in it were conceded, the railway companies of the State

might make similar contracts with individuals at every impor-

tant point upon their lines, and in regard to other articles of

commerce besides grain, and thus subject the business of the
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the courts of this country as contracts between the companies
and the State, imposing reciprocal obligations.
The courts have always been, and we trust always will be,
ready to protect these companies in their chartered rights, but,
on the other hand, we should be equally ready to insist that they
perform faithfully to the public those duties which were the
obj ect of their chartered powers.
We are not, of course, to be understood as saying or inti
mating, that the legislature, or the courts, may require from
a railway company the performance of any and all acts that
might redound to the public benefit, without reference to the
pecuniary welfare of the company itself. We hold, simply, that
it must perform all those duties of a common carrier to which
it knew it would be liable when it sought and obtained its char
ter, and the fact that the public has bestowed upon it extraor
dinary powers is but an additional reason for holding it to a
complete performance of its obligations.
The duty sought to be enforced in this proceeding is the de
l ivery of grain in bulk to the warehouse to which it is consigned,
such warehouse being on the l ine of the re pondent 's road, with
facilities for its delivery equal to those of the other warehouses
at which the company does deliver, and the carriage of grain i n
bulk being a part o f its regular busine s . This, then, i s the
precise question decided in The Vincent case, 49 Ill., and it is
unnecessary to rep,eat what was there said. We may remark,
however, that, as the argument of coun el necessarily brought
that case under review, and as it was decided before the reorgani
zation of this court under the new constitution, the court as
now constituted has re-examined that decision, and fully con
curs therein. That c ase is really decisiv� of the present, so far
as respects grain transported on the Wisconsin and Milwaukee
divisions of respondent 's road. The only difference between
this and the Vincent case is, in the existence of the contract for
exclusive delivery to the favored warehouses, and this contract
can have no effect when set up against a person not a p arty to
it, as an excuse for not performing toward such person those
duties of a common carrier prescribed by the common law, and
declared by the statute of the State.
The contract in question is peculiarly objectionable in its
character, and peculiarly defiant of the obligations of the re
spondent to the publi c as a common carrier. I f the principle
impl ied in it were conceded, the railway companies of the State
m ight make similar contracts with individuals at every impor
tant p oint upon their lines, and in regard to other articles of
commerce besides grain, and thus subject the business of the
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State almost wholly to their control, as a means of their own

emolument. Instead of making a contract with several elevators,

as in the present case, each road that enters Chicago might con-

tract with one alone, and thus give to the owner of such ele-

vator an absolute and complete monopoly in the handling of

all the grain that might be transported over such road. So too,

at every important town in the interior, each road might con-

tract that all the lumber carried by it should be consigned to a

particular yard. How injurious to the public would be the crea-

tion of such a system of organized monopolies in the most im-

portant articles of commerce, claiming existence under a per-

petual charter from the State, and, by the sacredness of such

charter, claiming also to set the legislative will itself at defiance,

it is hardly worth while to speculate. It would be difficult to

exaggerate the evil of which such a system would be the cause,

when fully developed, and managed by unscrupulous hands.

Can it be seriously doubted whether a contract, involving such

a principle and such results, is in conflict with the duties which

the company owes to the public as a common carrier? The fact
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that a contract has been made is really of no moment, because,

if the company can bind the public by a contract of this sort,

it can do the same thing by a mere regulation of its own, and

say to these relators that it will not deliver at their warehouse

the grain consigned to them, because it prefers to deliver it

elsewhere. The contract, if vicious in itself, so far from excus-

ing the road, only shows that the policy of delivering grain exclu-

sively at its chosen warehouses is a deliberate policy to be

followed for a term of years, during which these contracts run.

It is, however, ^rged very strenuously by counsel for the re-

spondent, that a common carrier, in the absence of contract, is

bound to carry and deliver only according to the custom and

usage of his business ; that it depends upon himself to establish

such custom and usage; and that the respondent, never having

held itself out as a carrier of grain in bulk, except upon the

condition that it may itself choose the consignee, this has become

the custom and usage of its business, and it cannot be required

to go beyond this limit. In answer to this position, the fact

that the respondent has derived its life and powers from the

people, through the legislature, comes in with controlling force.

Admit, if the respondent were a private association, which had

established a line of wagons for the purpose of carrying grain

from the Wisconsin boundary to the elevator of Munn & Scott,

in Chicago, and had never offered to carry or deliver it else-

where, that it could not be compelled to depart from the custom

or usage of its trade. Still the admission does not aid the re-
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State almost wholly to their control, as a means of their own
emolument. Instead of making a contract with several elevators,
as in the present case, each road that enters Chicago might con
tract with one alone, and thus give to the owner of such ele
vator an absolute and complete monopoly i n the handling of
all the grain that might be transported over such road. So too,
at every important town in the interior, each road might con
tract that all the lumber carried by it should be con igned to a
particular yard. How injurious to the p ublic would be the crea
tion of such a system of organize d monopolies in the most im
p ortant articles of commerce, claiming existence under a per
petual charter from the State, and, by the sacredn ss of such
charter, claiming also to set the legi lative will itself at d fiance,
it is hardly worth while to speculat . It would be difficult to
exaggerate the evil of which such a system would be the caus ,
when fully developed, and managed by unscrupulous hand .
C an it be seriously doubted whether a contract, involving such
� principle and such re ults, is in conflict with the duties which
the company owes to the public as a common carrier 1 The fact
that a contract has been made is really of no moment, becau e,
i f the company can bind the public by a contract of this sort,
it can dt> the same thing by a mere r gulation of its own, and
say to these relators that it will not deliver at their warehouse
the grain consigned to them, because it p refers to deliver it
elsewhere. The contract, i f vicious in itself, so far from excus
ing the road, only shows that the policy of delivering grain exclu
sively at its chosen warehouses is a deliberate policy to be
followed for a term of years, during which these contracts run.
It is, however, rged very strenuously by counsel for the re
spondent, that a common carrier, in the absence of contract, is
bound to carry and deliver only according to the custom and
u sage of his business ; that it depends upon himself to establish
such custom and usage ; and that the respondent, never having
held itself out as a carrier of grain i n bulk, except upon the
condition that it may itself choo e the consignee, this has become
the custom and usage of its business, and it cannot be required
to go beyond this limit. In answer to this p osition, the fact
that the respondent has derived its life and powers from the
people, through the l egislature, comes i n with controlling force.
Admit, i f the respondent were a private association, which had
establ ished a line of wagons for the purpose of carrying grain
from the Wi consin boundary to the elevator of Munn & Scott,
in Chicago, and had never offered to carry or deliver it else
where, that it could not be compelled to depart from the custom
or usage of its trade. Still the a dmission does not aid the re·
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spondent in this case. In the case supposed, the carrier would

establish the terminal points of his route at his own discretion,

and could change them as his interests might demand. He oiTers

himself to the public only as a common carrier to that extent,

and he can abandon his first line and adopt another at his own

volition. If he should abandon it, and, instead of offering to

carry grain only to the elevator of Munn & Scott, should offer

to carry it generally to Chicago, then he would clearly be obliged

to deliver it to any consignee in Chicago to whom it might be

sent, and to whom it could be delivered, the place of delivery

being upon his line of carriage.

In the case before us, admitting the position of counsel that a

common carrier establishes his own line and terminal points,

the question arises, at wdiat time and how does a railway com-

pany establish them? We answer, when it accepts from the

legislature the charter which gives it life, and by virtue of such

acceptance. That is the point of time at which its obligations

begin. It is then that it holds itself out to the world as a com-

mon carrier, whose business will begin as soon as the road is
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constructed upon the line which the charter has fixed. Suppose

this respondent had asked from the legislature a charter authoriz-

ing it to carry grain in bulk, to be delivered only at the elevator

of Munn & Scott, and nowhere else in the city of Chicago. Can

any one suppose such charter would have been granted? The

supposition is preposterous. But, instead of a charter making

a particular elevator the terminus and place of delivery, the

legislature granted one which made the city of Chicago itself

the terminus, and when this charter was accepted there at once

arose, on the part of the respondent, the corresponding obliga-

tion to deliver grain at any point within the city of Chicago,

upon its lines, with suitable accommodations for receiving it,

to which such grain might be consigned. Perhaps grain in

bulk was not then carried in cars, and elevators may not have

been largely introduced. But the charter was granted to pro-

mote the conveniences of commerce, and it is the constant duty

of the respondent to adapt its agencies to that end. When these

elevators were erected in Chicago, to which the respondent's

line extended, it could only carry out the obligations of its

charter by receiving and delivering to each elevator whatever

grain might be consigned to it, and it is idle to say such obliga-

tion can be evaded by the claim that such delivery has not been

the custom or usage of respondent. It can be permitted to

establish no custom inconsistent with the spirit and object of

its charter.

It is claimed by counsel that the charter of respondent au-
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establish the terminal points o f his route at h i s own discretion,
and could change them as his interests might demand. He offers
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and he c an abandon hi first line and adopt another at his own
volition. If he should abandon it, and, i nstead of offerinO' to
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thorizes it to make such contracts and regulations as might be

necessary in the transaction of its business. But certainly we

cannot suppose the legislature intended to authorize the making

of such rules or contracts as would defeat the very object it

had in view in granting the charter. The company can make

such rules and contracts as it pleases, not inconsistent with its

duties as a common carrier, but it can go no further, and any

general language which its charter may contain must neces-

sarily be construed with that limitation. In the case of The

City of Chicago v. Rumpff, 45 111. 94, this court held a clause

in the charter, giving the common council the right to control

and regulate the business of slaughtering animals, did not au-

thorize the city to create a monopoly of the business, under pre-

tense of regulating and controlling it.

It is unnecessary to speak particularly of the rule adopted by

the company in reference to the transportation of grain. What

we have said in regard to the contract applies equally to the

rule.

The principle that a railroad company can make no injurious
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or arbitrary discrimination between individuals, in its dealings

with the public, not only commends itself to our reason and

sense of justice, but is sustained by adjudged cases. In Eng-

land, a contract which admitted to the door of a station, within

the yard of a railway company, a certain omnibus, and ex-

cluded another omnibus was held void. Marriott v. L. & S. W.

R. Co., 87 Eng. Com. Law, 498.

In Carton v. Bristol & Exeter Eailroad Company, 95 Eng.

Com. Law, 641, it was held that a contract with certain iron

mongers to carry their freight for a less price than that charged

the public was illegal, no good reason for the discrimination

being shown.

In Crouch v. The L. & N. W. R. Co., 78 Eng. Com. Law. 254,

it was held a railway company could not make a regulation for

the conveyance of goods which, in practice, affected one individ-

ual only.

In Sandford v. Railroad Company, 24 Penn. 382, the court

held that the power given in the charter of a railway company

to regulate the transportation of the road did not give the right

to grant exclusive privileges to a particular express company.

The court say: "If the company possesses this power, it might

build up one set of men and destroy others, advance one kind

of business and break down another, and make even religion and

politics the tests in the distribution of its favors. The rights

of the people are not subject to any such corporate control."

We refer also to Rogers' Locomotive Works v. Erie R. R.
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Co., 20 N. J. Eq. 380, and State v. Hartford & N. H. R. Co., 29

Conn. 538.

It is insisted by counsel for the respondent that, even if the

relators have just cause of complaint, they cannot resort to the

writ of mandamus. We are of opinion, however, that they can

have an adequate remedy in no other way, and that the writ

will, therefore, lie.

The judgment of the court below awarding a peremptory man-

damus must be reversed, because it applies to the Galena division

of respondent's road as well as to the Wisconsin and Milwau-

kee division. If it had applied only to the latter, we should

have affirmed the judgment. The parties have stipulated that,

in case of reversal, the case shall be remanded, with leave to

the relators to traverse the return. We, therefore, make no

final order, but remand the case, with leave to both parties to

amend their pleadings, if desired, in view of what has been said

in this opinion.

Judgment reversed.

81. JUDSON V. WESTERN RAILROAD CORPORATION,

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:39 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

4 Allen (Mass.) 520; 81 Am. D. 718. 1862.

Action on a contract of carriage for goods lost by fire in de-

fendant's warehouse.

By Court, Merrick, J. It is, undoubtedly, a general rule

that the liability of a common carrier for goods received by
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Co., 20 N. J. Eq. 380, and State v. Hartford & N. H. R. Co., 29
Conn. 538.
It is insisted by counsel for the respondent that, even if the
rel ators have just cause of complaint, they cannot resort to the
writ of mandamus. We are of opinion, however, that they can
have an adequate remedy in no other way, and that the writ
will, therefore, lie.
The judgment of the court below awarding a peremptory man
damus must be reversed, because it applies to the G alena division
of respondent 's road as wel l as to the Wisconsin and Milwau
kee division. If it had applied only to the latter, we should
have affirmed the j udgment. The parties have stipulated that,
in case of reversal , the case shall be remanded, with leave to
the relators to traverse the return. We, therefore, make no
final order, but remand the case, with leave to both parties to
amend their pleadi ngs, if d sired, in view of what has been said
in this opinion.
Judgment reversed.

him begins as soon as they are delivered to him, his agents or

servants, at the place appointed or provided for their reception,

when they are in a fit and proper condition and ready for im-

mediate transportation: Redfield on Railways, 246. But like

all other general rules, it is subject to modifications resulting

81.
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from the express stipulations of the parties, or from the course

and usages of trade and business. And as it sometimes happens

4 Allen (ll1 ass.) 520 ; 81

A m . D.

718.

1862.

that a party is at once a warehouseman and a carrier, and that

goods received by him are lost and destroyed before they are

put in itinere, a very important question may in such case

arise, whether the receiver is liable in the one or the other ca-

Action on a contract of carriage for goods lost by fire in de
fendant 's warehouse.

pacity ; for his responsibility is not co-extensive in each of those

relations: Story on Bailments, sec. 535. This must always be

a question of fact to be determined upon proof of the actual

and surrounding circumstances, the material point of inquiry

being whether the one or the other character predominated
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in the particular stage of the transaction when the disaster

occurred: Id., sec. 536. There are well-settled rules which

will afford some aid in the solution of such a question. If a

common carrier receives goods into his own warehouse for the

accommodation of himself and his customers, so that the de-

posit there is a mere accessory to the carriage, and for the pur-

pose of facilitating it, his liability as a carrier will commence

with the receipt of the goods : Id., sec. 536 ; Fitchburg and Wor-

cester R. R. V. Hanna, 6 Gray, 539, 66 Am. Dec. 427. But on

the contrary, if the goods, when so deposited, are not ready for

immediate transportation, and the carrier cannot make ar-

rangements for their carriage to the place of destination until

something further is done, or some further direction is given or

communication made concerning them, by the owner or con-

signor, the deposit must be considered to be in the mean time

for his convenience and accommodation, and the receiver, until

some change takes place, will be responsible only as a warehouse-

man.

These being the rules by which the rights of the parties are
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to be determined, it can of course make no difference by whom

the property is delivered, whether it be by the owner himself, or

by his agent or servant, nor whether that agent be himself a

carrier or acts in any other capacity. It is the paramount dutj'

of a common carrier to receive and carry all goods offered

him for transportation, upon the payment or tender of a suit-

able fare or compensation; and he must so receive them, by

whomsoever they are brought to the place where he makes ar-

rangements to receive them for transportation : Story on Bail-

ments, sec. 508. It is upon this principle, where no special

obligation is imposed by acts of legislation, that one corpora-

tion whose railroad connects with or is near to the termination

of the railroad of another corporation is obliged to accept and

receive for transportation any goods which may be brought and

tendered to it by the servants of the latter. But in this as in

all other cases the party bringing the goods must first do what-

ever is essential to enable the carrier to commence or to make

needful preparations for commencing the service required of

him, before he can be made liable or subjected to responsibility

in that capacity. When goods are received by a railroad com-

pany which are to be transported to a place beyond their owe

road over a railroad which connects with theirs, or over suc-

cessive roads or lines of transportation, each company will be

responsible for them while in its own possession, and will not

be liable for any loss which may occur after a due delivery of

them upon another line and to another carrier : Nutting v. Con-
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necticiit River R. K, 1 Gray, 502. If after being once laden

for carriage they are transported over successive roads in the

same car or vehicle without being shifted or changed from one

to another, the successive carriers, as they severally receive

them, will be liable for the goods in that capacity as soon as

delivered ; so that during the whole transit or journey some one

will be constantly liable for them as a common carrier. But it

is otherwise when one has performed his whole duty as a carrier,

and has relieved himself from all liability in that capacity, by

depositing the goods at the end of the journey in h-is own ware-

house, from which they are to be taken by the owner or con-

signee, or by other carriers who are to continue the transporta-

tion to a still distant point. In such case, the liability of a

warehouseman will succeed, and will continue until they come

into the possession of some one who is responsible as a common

carrier : Norway Plains Co. v. Boston and Maine R. R., 1 Gray,

263, 61 Am. Dec. 423 ; Garside v. Trent and Mersey Nav. Co., 4

Term. Rep. 581 ; Hyde v. Trent and Mersey Nav. Co., 5 Id. 389 ;

Denny v. New York Cent. R. R., 13 Gray, 481, 74 Am. Dec. 645.
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And so it may occur that one party will be liable only as a ware-

houseman after he shall have completed all the services in the

way of transportation which can be required of him, and another

liable only in the same relation before the further transporta-

tion has commenced, or before he has become responsible in

another and distinct relation.

In applying these principles to the facts which were devel-

oped upon the trial of the present action, there is no difficulty

in determining what are the rights and obligations of the parties.

From the statements in the bill of exceptions, it appears that

the plaintiff's goods, contained in two boxes marked "G. C.

Judson, Springfield, Mass., by railroad," were delivered at

Fonda in the state of New York, to the New York Central Rail-

road Company for transportation. That company gave to the

plaintiff upon receiving the goods a "shipping receipt," by the

terms of which they agreed to transport them to their ware-

house at Albany, to be there delivered to the party then entitled

to receive them. The defendants' road was the connecting line

over which the transportation of the goods was to be continued

to the plaintiff at Springfield. But the two railroads do not

unite by coming into any actual connection with each other.

The former terminates at its freight-house in the city of Al-

bany on the western side, and the latter terminates at its

freight-house on the eastern side of the Hudson River. So that

goods which are brought over the road of the former company,

and are to be carried forward to some point or station on the
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road of the latter, must be unladen from the cars in which they

are brought to Albany, and carried across the river and de-

posited in the freight-house of the Western railroad, and there

be again laden in their cars. While remaining in their ware-

house, the goods may therefore be in their possession as ware-

housemen. Whether they are liable in that capacity, or as com-

mon carriers, must be determined upon the facts relating to

each particular transaction.

It appears from the evidence produced at the trial that by

the course of business between these two roads it is the prac-

tice of the Central road, upon the arrival of freight from points

on the line of its road destined for points on the line of the

Western Railroad, to make out bills called expense bills, con-

taining the freight charges of the Central road upon each

parcel or lot of freight, and to send the goods by carmen with

the expense bills across the river to the freight-house of the

Western railroad, where the goods are compared by the agents

of the latter road, and if found to be correct, are checked and

handed to a clerk, who enters them on the books of freight
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received, from which the way-bills are made out. Upon the

arrival of the plaintiffs' goods at Albany, they were sent across

the river by the New York Central Railroad Company in the

usual manner, and were delivered at the freight-house of the

defendants at the usual place of depositing such freight, and

notice thereof was given to their proper servants. Upon the

question whether the expense bills were delivered to any such

agent or servant before the loss and destruction of the goods

by the fire, which occurred while they remained in the freight

house, the evidence was conflicting and contradictory. The

defendants requested the court to instruct the jury, that in

view of the course of business and usage between the two roads,

although the goods were delivered to the proper agent of the

defendants, yet if the expense bills were not also delivered before

the occurrence of the fire by which they were destroyed, the goods

were not in condition for immediate transportation, and the de-

fendants were therefore liable only in their capacity ^is ware-

housemen. To this request the court declined to accede.

The general instructions which were given to the jury re-

specting the liability of the defendants and the capacity in

which they were liable, whether as carriers or as warehouse-

men, were correct. But it is apparent from the uncontested

evidence in the case that according to the usage and the gen-

eral course of business, and from the regulations established

by the two companies, until the expense bill was furnished to

the defendants, the goods delivered at their ii'cight-station were
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road of the latter, must be unladen from the cars in which th y
are brought to Albany, and carried across the river and de
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be again laden in their cars. While remaining in their ware
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housemen. Whether they are l iable in that capacity, or as com
mon carriers, must be determined upon the facts relating to
each particular transaction.
It appears from the evidence produced at the trial that by
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handed to a clerk, who enters them on the books of freight
received, from which the way-bills are made out. Upon the
arrival of the p laintiffs ' goods at Albany, they were sent across
the river by the New York Central Railroad Company in the
usual manner, and were del ivered at the freight-house of the
defendants at the usual p lace of depositing such freight, and
notice thereof was given to their p roper servants. Upon the
question whether the expense bills were delivered to any such
agent or servant before the loss and de truction of the goods
by the fire, which occurred while they remained i n the freight
house, the evidence was conflicting and contradictory. The
defendants requested the court to instruct the jury, that i n
view of the course of busine s a n d usage between the two roads,
although the goods were delivered to the p roper agent of the
defendants, yet i f the expense bills were not also delivered before
the occurrence of the fire by which they were destroyed, the goods
were not in condition for immediate transportation, and the de
fendants were therefore l iable only in their capacity as ware
housemen. To this request the court declined to accede.
The general instructions which were given to the jury re
specting the liability of the defendan ts and the capacity i n
whi ch they were liable, whether a s carriers o r as warehouse
men, were correct. But it is apparent from the uncontested
evidence i n the c ase that according to the usage and the gen
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by the two compani es, until the expense bill was furnished to
the defendants, the goods delivered at thei r fr =>ight- ta ti on w re
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not in condition for immediate transportation. That docu-

ment was indispensably necessary to them, to enable them to

undertake the transportation of the goods. It was indispensa-

ble in order to identify the package or parcel to be carried, and

also to show the amount of the lien upon them in favor of the

Central company for the previous transportation from Fonda

to Albany, and for which, upon accepting them, the defend-

ants, by the usage between the two companies, would become

responsible; and it afforded the only means by which they

could make out their own freight-bill, or know what disposition

was to be made of the goods, or what was the place of destina-

tion to which they were to be carried. Until that instrument

was sent to them, they could make no arrangement for the trans-

portation of the goods; and because they were not, for want of

it, ready to be immediately transported, the defendants could

only suffer the boxes to remain in the freight-house for the

convenience and accommodation of the owner or consignor, until

he or his agents should give them the information and direc-

tions which were indispensable to enable them to take any
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action in reference to the goods. In the mean time, from the

very nature and provisions of the arrangement adopted by the

two companies, the defendants necessarily held and had pos-

session of the goods merely as warehousemen; for they could,

under such circumstances, have charge of them only in their

latter capacity. If the expense bill was delivered to them

simultaneously with the delivery of the goods, or if afterwards

and before the occurrence of the fire by which they were de-

stroyed it had been duly delivered to any of their agents or ser-

vants, the goods would have been in condition for immediate

transportation, and their liability as carriers would thereupon

have at once attached. But before that was done, their re-

sponsibility was of a different and more limited character. The

instructions asked for ought, therefore, to have been given to

the jury, who would thereby have been brought directly to the

determination of the question in controversy between the parties,

and respecting w^hich the evidence was conflicting and contra-

dictory. If, upon that evidence, the jury should find that the

expense bill was delivered to the defendants before the fire

occurred, they would have been liable as carriers, but otherwise

as wa.rehousemen only.

It is obvious that in the conduct of business of such magni-

tude, and in the care and transportation of the great number

and variety of goods and packages which are continually pass-

ing from one railroad to another over any great line of travel

and transportation, there must be some general and certain
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undertake the transportation of the goods. It was indispensa
ble in order to i denti fy the package or parcel to be carried, and
also to show the amount of the lien upon them in favor of the
Central company for the p revious transportation from Fonda
to Albany, and for which, upon accepting them, the defend
ants, by the usag� between the two companies, would become
responsible ; and it afforded the only means by which they
could m ake out thei r own freight-bill, or know what d isposition
was to be made of the goods, or what was the p lace of destina
tion to which they were to be carried. Until that instrument
Wll sent to them, they could make no arrangement for the trans
portation of the goods ; and because they were not, for want of
it, ready to be immediately transported, the defendants could
only suffer the boxes to remai n in the freight-house for the
convenience and accommodation of the owner or consignor, until
he or his agents shoul d give them the information and direc
tions which were indispensable to enable them to t ake any
action in reference to the goods. In the mean time, from the
very nature and provisions of the arrangement a dopted by the
two companies, the defendants necessarily held and had pos
session of the goods merely as warehousemen ; for they could,
under such circumstances, h ave charge of them only in their
latter capacity. If the expense bill was delivered to them
simultaneously with the delivery of the goods, or if afterwards
and before the occurrence of the fire by which they were de
stroyed it had been duly delivered to any of their agents or ser
vants, the goods woul d have been i n condition for immediate
transportation, and their l iability as carriers would thereupon
have at once attached. But before that was done, their re
sponsibility was of a different and more limited character. The
instructions asked for ought, therefore, to have been given to
the jury, who would thereby have been brought directly to the
determination of the question in controversy between the p arties,
and respecting which the evidence was conflicting and contra
dictory. I f, upon that evidence, the jury should find that the
expense bill was delivered to the defendants before the fire
occurred, they would have been l iable as carriers, but otherwise
as warehousemen only.
It is obvious that in the conduct of business of such magni
tude, and i n the care and transportation of the great number
f' ud variety of goods and packages which are continually pass
ing from one ra ilroad to another over any great l ine of travel
and transportation, there must be some general and certam
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and well-understood arrangement between the proprietors of the

connecting roads, to avoid inextricable confusion, and to enable

the carriers to protect both their own rights and the rights of

their customers. The arrangement which these two companies

made, and which was fully proved at the trial, appears to have

been a reasonable and necessary provision; and therefore it

was one to which all parties were bound to conform; and con-

sequently the defendants have a right to insist that their lia-

bility shall not be extended in any particular instance beyond

the obligation which such conformity imposes upon them. For

these reasons, their exceptions to the ruling of the court must

be sustained, and a new trial ordered.

82. TATE V. YAZOO AND MISSISSIPPI VALLEY RAIL-

ROAD CO.,

TE

v.

YAZOO AND MISS. VAL.

R. R. CO. § § 81, 82

and w ll-understood arrangement between the propri tors of the
connecting road , to avoid inextricable confusion, and to enable
the carriers to prot ct both their ffWn right and the rights of
their cu tamers. 'rhe arrangement which these two companies
made, and Vi hich was fully proved at the trial, appears to have
been a reasonable and necessary provision ; and therefore it
was one to which all p arties were bound to conform ; and con
sequently the defendants have a right to insist that their l i a
bility shall not be extended i n any particular instance beyond
the obligation which such conformity i mposes upon them. For
these reasons, their exceptions to the ruling of the court must
be sustained, and a n w trial ordered.

78 Miss. 842; 29 So. R. 392; 84 Am. St. E. 649. 1901.

Action against a carrier for a carload of cotton destroyed by

fire. Judgment directed for defendants.

Terral, J. The appellee in this case recovered judgment

by a peremptory instruction, and the appellants insist that a
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peremptory instruction should have been given in their behalf.

On the 28th of September, 1897, the appellants loaded upon a

car of the defendant company, at Clack's station, twenty-four

82.

TATE V. YAZOO AND :MISSIS SIPPI VALLEY RAIL
ROAD C O .,

bales of cotton. The loading of the car was finished after sun-

down, and after the local freight train of that day, which was

78 Miss. 842; 29

So. R.

392 )·

Bci: Am. St. R.

649.

1901.

accustomed to take loaded cars from Clack's, had passed on its

return trip to Memphis, and no other local freight train, by

which alone cotton was shipped from Clack's, would arrive at

said station until the evening of the next succeeding day. Early

on the morning of the 29th of September the carload of cotton

Action against a carrier for a carload of cotton destroyed by
fire. Judgment directed for defendants.

was wholly consumed by fire, and this suit, being a consolidation

of five suits, is to recover its value. Tate & Co. operated a pub-

lie gin at Clack's, where the defendant company had a siding,

but it had no station-house or agent at that point. Japson and

Keesee, who were in charge of Tate & Co. 's gin and plantation

at Clack's, testified that when it was desired to ship cotton,

one of them would inform the conductor of the local freight

train, and the conductor would set out there an empty car for

loading, and that when the car was loaded and readj^ for trans-

portation, the local freight train desired to take the loaded
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TERRAL, J.

The appellee in this case recovered judgment
by a peremptory in truction, and the appellants insist that a
peremptory in truction should hav been given i n their b half.
On the 28th of September, 1897, the appellants loaded upon a
car of the defendant company, at Clack 's station, twenty-four
bal
of cotton. The loading of the car was finished a fter un
dmYn, and a fter the local fr ight train of that day, which was
accustomed to take loaded cars from Clack 's, had p assed on its
return trip to fomphis, and no other local freight train, by
which alone cotton was shipped from C lack 's, would arrive at
said station until the evening of the next succeeding day. Early
on the morning of the 29th of September the carload of cotton
was whol ly consumed by fir , and this suit, being a con olidation
of five suits, is to recover its value. Tate & Co. operated a pub
lic gin at Clack 's, where the defendant company had a siding,
but it had no station-house or agent at that point. J apson and
Keesee, who were in charge of Tate & Co. 's gin and plantation
at Clack ' , te tified that when it was desired to ship cotton,
one of them would inform the conductor of the local freight
train, and the conductor would set out there an empty car for
loading, and that when the car was loaded and ready for trans
portation, the local freight train desired to take the loaded
317
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car would be flagged, and the conductor of it informed that

the car was ready for transportation, when the conductor would

sign the shipper's loading account, if found correct, and attach

the car to his train, and transport it to its destination. The

contention of the appellants is that they had delivered the

twenty-four bales of cotton to the defendant company, and that

the cotton was burned while in its custody; that the cotton was

actually or constructively delivered to the railway company,

and that it is chargeable for the loss. We think, however, that

it is quite clear that the railway company had never come into

possession of the cotton for transportation. The car, it was true,

was the car of the company, and it was placed upon the com-

pany's siding at Clack's for being loaded, and the cotton was

loaded into the car, but no servant of the company had any

notice of the car being loaded and ready for shipment. Keesee

testified that his recollection was (the trial being had some

time after the loss), that, when the car was loaded, a man was

left there with it, with the shipping account filled out, in order

to stop the train and get the conductor's receipt for it. And it
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appears that the flagging of the local freight train and delivery

of the shipper's loading account to the conductor was an essen-

tial feature of the shipping of cotton at Clack's. But Japson

and others conclusively show that the local freight train for

that day had already passed before the car was loaded, and no

other train that could have been expected to take the car would

come by there until after the car was burned. There was no

constructive delivery of the cotton to the railroad company.

Its proper servant, the conductor of the local freight train,

by which it was desired to have this cotton transported, knew

nothing of its being loaded into the car for shipment, and

there could be no acceptance of the cotton for shipment with-

out such knowledge, unless, indeed, there had been an agree-

ment between the parties making the mere loading of the car

an acceptance of the freight for transportation. But no such

agreement was shown. On the contrary, the clear course of

dealing between the parties at Clack's showed that the shipper

was to flag the proper local freight train, and deliver to the

conductor of the train the car to be transported, with the ship-

per's loading account thereof. A bill of lading is not essential

to charge the carrier with the duty of safely transporting the

property delivered for carriage, but the doing of the several

acts entitling the shipper to a bill of lading is necessary to

charge the carrier with the safety of the articles intrusted to

him. In this case, according to the course of dealing between

the parties, there could have been no delivery of the cotton
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car would be flagged, and the conductor of it informed that
the car was ready for tran portation, when the conductor would
sign the shipper 's loading account, i f found correct, and attach
the car to his train, and tran port it to its destination. The
contention of the appellants is that they had delivered the
twenty-four bales of cotton to the defendant company, and that
the cotton was burned while in its custody ; that the cotton was
actually or constructively delivered to the railway company,
and that it is chargeable for the loss. We think, however, that
it is quite clear that the railway company had never come into
pos ession of the cotton for transportation. The car, it was true,
was the car of the company and it was placed upon the com
pany 's siding at C l ack 's for being loaded, and the cotton was
loaded into the car, but no servant of the company had any
notice of the car being loaded and ready for shipment. Keesee
testified that his recollection was ( the trial being had some
time after the los ) , that, when the car was loaded, a man was
left there with it, with the shipping account filled out, i n order
to stop the train and get the conductor 's receipt for it. And it
appears that the flag ·ing of the local freight train and delivery
of the shipper 's loading account to the conductor was an essen
tial feature of the shipping of cotton at Clack 's. But Japson
and others conclusiv ly show that the local freight train for
that day had already passed before the car was loaded, and no
other train that could have been expected to take the car would
come by there until after th car was burned. There was no
constructive del ivery of the cotton to the railroad company.
Its proper servant, the conductor of the local freight train,
by which it was desired to have this cotton transported, knew
nothing of its being loaded into the car for shipment, and
there could be no acceptance of the cotton for shipment with
out such knowledge, unless, indeed, there had been an agree
m nt between the parti es making the mer loading of the car
an acceptance of the freight for transportation. But no such
agreement was shown. On the contrary, the cl ear course o f
dealing between t h e p arties a t C lack 's showed that the shipper
was to flag the proper local fre ight train, and del iver to the
conductor o f the train the car to be transported, with the ship
per 's l oading account thereof. A bill of lading is not essential
to charge the carrier with the duty of saf ly transporting the
property delivered for carriage, but the doing of the several
acts entitling the shipper to a bill of lading is necessary to
charge the carrier with the safety of the articles intrusted to
him. In this case, according to the course of dealing between
the p arties, there could have been no delivery of the cotton
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to the railroad company, until it was loaded and the local freight

train conductor had notice of the items of freight, its destina-

tion and of its readiness for transportation. Parties desiring

to hold common carriers to a stricter responsibility than that

imposed by the common law should provide therefor by con-

tract, for, unless bound by contract, otherwise a carrier is not

responsible for the safety of articles intended for shipment

until a delivery of them to him, and an acceptance thereof,

and there can be no acceptance until he has knowledge of their

readiness for transportation, and the shipper's desire therefor:

Hutchinson on Carriers, c. 4; Schouler on Bailments and Car-

riers, c. 3; Angell on Carriers, c. 140; 2 Kent's Commentaries,

608 ; Illinois Cent. R. R. Co. v. Smyser, 38 111. 354, 87 Am. Dec.

301, 303.

Affirmed.

83. MORGANTON MANUFACTURING CO. V. OHIO RIVER

AND CHARLESTON RAILWAY CO.,

121 N. G. 514; 28 8. E. B. 474; 61 Am. St. B. 679. 1897.

v. 0.

R.

AND C. RY. CO. § § 82, 83

to the railroad company, until it was loaded and the local freight
train conductor had notice of the items of freight, its destina
tion and of its readiness for transportation. Parties desiring
to hold common carriers to a stricter responsibility than that
imposed by the common law should provide therefor by con
tract, for, unless bound by contract, otherwise a carrier is not
responsible for the safety of articles i ntended for shipment
until a del ivery of them to him, and an acceptance thereof,
and there can be no acceptance until he has knowledge of their
readiness for transportation, and the shipper 's desire therefor :
Hutchinson on C arriers, c. 4 ; Schouler on Bailments and C ar
riers, c. 3 ; Angell on Carriers, c. 140 ; 2 Kent 's Commentaries,
608 ; Illinois Cent. R. R. Co. v. Smyser, 38 I ll. 354, 87 Am. Dec.
301, 303.
Affirmed.

Action against a terminal carrier for injury to a consignment
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of glass. Plaintiff had judgment.

Faircloth, C. J. A box of plate glass was shipped from

New York City to Marion, North Carolina. The Pennsylvania

Railroad Company, the initial carrier, received and transferred

the case to the Norfolk & Western Road at Hagerstown. Then

the car containing the box was transferred at Roanoke to the

Cape Fear & Yadkin Valley road and by them brought to the

83. MORGANTON MANUFAC TURING CO. V. OHIO RIVER
AND C HARLESTON RAILWAY C O.,
121 N. C. 514; 28 S. E. R. 474 ; 61 Am. St. R. 679. 1897.

Seaboard Air Line Road at Sanford with the seal of the latter

on the car at Shelby, North Carolina. At that place the agent

of the defendant broke the seal and checked off the contents of

the car on the waybill and examined the box and found it in

Action against a terminal carrier for inj ury to a consignment
of glass. Plainti ff had judgment.

apparent good order. He said in his testimony that there were

no marks of rough usage on the outside of the box — ^that he took

a copy of the waybill and delivered it to the defendant's con-

ductor, who carried the car and copy of the waybill to Marion,

and that he (the agent) marked the waybill 0. K. ; also that he

did not examine the contents of the box, and that his company

did not require him to give a receipt for freight transferred to

defendant from connecting lines. The defendant's agent at

Marion testified that he received the box, and that the glass

was not damaged in taking it off the car, nor while it was in the

depot at Marion; that ten days thereafter he and plaintiff's
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F AlRCLOTH, C. J. A box of plate glass was shipped from
New York C ity to l\f arion, North Carolina. The Pennsylvania
Railroad Company, the initial carrier, recei ved and transferred
the case to the Norfolk & Western Road at Hagerstown. Then
the car containing the box was transferred at Roanoke to the
Cape Fear & Yadkin Valley road and by them brought to the
Seaboard Air Line Road at Sanford with the seal of the l atter
on the car at Shelby, North C arolina. At that place the agent
of the defendant broke the seal and checked off the contents of
the car on the waybill and examined the box and found it in
apparent good order. He said in h is testimony that there were
no marks of rough usage on the outside of the box-that he took
a copy of the waybill and delivered it to the defendant 's con
ductor, who carried the car and copy of the waybi l l to Marion,
and that he ( the agent) marked the waybill 0. K . ; a lso that he
d id not examine the contents of the box, and that his company
did not requi re him to give a receipt for freight transferred to
defendant from connecting lines. The defendant 's agent at
Marion testified that he received the box, and that the glass
was not damaged i n taking it off the car, nor while it was in the
depot at Marion ; that ten days thereafter he and p laintiff 's
319

§ 83

§ 83 EIGHTS AND DUTIES OF COMMON CAREIEE.

agent opened the box and found the glass badly damaged. A

contractor and builder examined the box, and said it must have

fallen and struck something hard, causing the break in the glass.

The agent of the first carrier at New York sent a bill of lading

with the package, stamped on its face "Released," and gave a

receipt for the box "in apparent good order (contents and con-

dition of contents unknown) to be transported to and delivered

at the regular freight station of the company at , subject

to all the conditions," etc., among which were these words:

"No carrier shall be liable for loss or damage not occurring

on its own road or its portion of the through route," etc. This

action is against the terminal carrier.

The defendant contends that it is not liable unless it be

shown that the damage occurred on its line, and that there is no

evidence that that was so.

We understand "released" to mean exemption from the com-

mon-law liability as an insurer. It seems to be agreed that

0. K. means all right or in good condition: Baxter v. Ellis, 111

N. C. 124. It must be admitted that the present system of rapid
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transit, consisting of through lines, connecting lines, associated

lines, and the like, makes it difficult in some cases to locate the

line on which the damage occurs, and it would seem practicable

for the interested lines to make some arrangement for their own

benefit and the public convenience by prorating the freight

charges and also the damages, when they cannot be located, and

thereby avoid the inconvenience of actual inspection at every

transfer, which would not only be inconvenient and cause much

delay but serious loss to the consignee.

This case illustrates the difficulty. The glass, being very

thick, could not have been broken without a severe jar, and,

looking at the evidence, it is scarcely possible to see where or

how it occurred.

The ease does not fall within the principle of Roclvy IMount

Mills V. Wilmington etc. R. R. Co., 119 N. C. 693, 25 S. E. R.

854, 56 Am. St. Rep. 682, where it was held that the associated

companies were partners, and each one liable for the negligence

of either of the other lines. We are not required to discuss the

liability of the other lines which handled the package of glass.

The first discovery of damage was when the goods were at the

terminal point of the defendant's line.

A bill of lading is something more than a simple receipt. It

is a receipt and a contract. As a contract, in which the carrier

agrees to transport and deliver the goods to the consignee upon

the terms and conditions specified in the instrument, it is a

merger of prior and contemporaneous agreements of the parties.
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agent opened the box and found the glass badly damaged. A
contractor and builder examined the box, and said i t must have
fallen and struck something hard, causinO' the break i n the glass.
The agent of the first carrier at New York sent a bill of lading
with the package, stamped on its face ' ' Relea d, ' ' and gave a
·r eceipt for the box " in apparent good order ( contents and con
dition of contents unknown) to be tran ported to and delivered
at the regular freight station of the company at
, subject
to all the condition , ' ' etc., arnong which were these words :
" No carrier shall be liable for loss or damage not occurring
on its own road or its portion of the through route, ' ' etc. rfhis
action is against the terminal carrier.
The defendant contends that i t i not liable unless it be
shown that the damage occurred on its l ine, and that there is no
evidence that that was so.
We und erstand ' ' released ' ' to mean exemption from the com
mon-law liabil ity as an insurer. It seems to be agreed that
0. K. means all right or in good condition : Baxter v. Ellis, 1 1 1
N. C . 124. It must b e admitted that the present system o f rapi d
transit, con isting of through lines, connecting lines, associated
l ines, and the l ike, makes it difficult in some cases to locate the
l ine on which the damage occurs, and it would seem practicab l e
for the interested l ines to make some arrangement for their own
benefit and the p ubl i c convenience by prorating the freight
charges and al o the dama es, when they cannot be located, and
thereby avoid the in conveni ence of actual i nspection at every
t;ansfer, wh ich woul d not only be inconvenient and cause much
delay but serious loss to the con ignee.
This case i l lustrates the diffi culty. The gl ass, being very
thick, coul d not have been brok n without a severe jar, and,
looking at the evidence, it i scarcely possible to see where or
how it occurred.
The case doe not fall within the pri nc iple of Rocky fount
Mills v. Wilmington etc. R. R. Co., 119 N. C. 693, 25 S. E. R.
854, 56 Am. St. Rep. 682, where it was held that the associated
companies were p artners, and each one liable for the negligence
of either of the other lines. We are not required to discuss the
liability of the other l i nes which handled the package of gla s.
The fi rst discovery of damage was when the goods were at the
term inal point of the defendant 's line.
A bill of lading is som thing more than a simple receipt. It
is a receipt and a contract. As a contract, i n which the carrier
agrees to transport and deli ver the goods to the consignee upon
the terms and condition specified in the i nstrument, it is a
merger of prior and contemporaneous agreements of the parties1
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and, being in writing, cannot be explained by parol evidence,

and thereby change its legal import, in the absence of fraud

or mistake. It also, by the terms of the writing, as in this case,

excludes the common-law liability of the carrier, because it is a

special contract governed by its own limitations. The bill,

as a receipt, is an acknowledgment of the quantity, character,

and condition of the articles delivered and received, and as such

may be explained, varied, or contradicted like other receipts.

This exemption from the common-law liability may be enforced,

if it be reasonable and does not involve exemption from negli-

gence: Ray's Negligence of Imposed Duties, 93-95; Pollard v.

Vinton, 105 U. S. 7 ; Elliott on Railroads, sec. 1415,

The defendant's agent having received the box apparently in

good condition and marked the bill of lading "O. K." was an

adoption of the terms and conditions specified in writing by the

initial carrier, and these facts raise a rebuttable presumption

that the damage occurred thereafter. The defendant endeavored

to meet and overcome this presumption with evidence, and went

to the jury with his evidence. The court charged the jury that
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among connecting lines the carrier, in whose hands the prop-

erty is found damaged, is presumed to have caused the dam-

age, and that the burden is upon the defendant to rebut this

presumption and satisfy the jury that the glass was not dam-

aged in its possession. In response to the inquiry of the jury,

the court charged them that, if the condition of the contents

was unknown to the defendant, liability could have been guarded

against by examination or stipulation, and that failure to do so

was negligence. This we think was correct according to the au-

thorities and the facts.

The instructions asked for by defendant were not suited to

the facts, and ignored the presumption just pointed out, and

were properly refused. It has been held that the stipulation

above stated is a reasonable one and consistent with public

policy: Phifer v. Carolina Cent. R. R. Co., 89 N. C. 311, 45

Am. Rep. 687. It has also been held by this court that, if the

contents and their condition be unknoMoi, liability may be

avoided by examination or by a stipulation, and that it is negli-

gence in a receiving line not to observe these precautions : Dixon

V. Richmond etc. R. R. Co., 74 N. C. 538.

Affirmed.
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and, being i n writing, cannot be explained by parol evi dence,
a:ud thereby change its legal import, in the absence of fraud
or mi take. It also, by the terms of the writing, as i n this case ,
excludes the common-law l iability of the carrier, because it is a
special contract governed by i ts own limitations. The bill,
as a receipt, is an acknowledgment of the quantity, character,
and condition of the articles delivered and received, and as such
may be explained, varied, or contradicted l ike other receipts.
This e xemption from the common-law liability may be enforced,
if it be reasonabl e and does not involve exemption from negli
gence : Ray 's Negl igence of Imposed Duties, 93-95 ; Pollard v.
Vinton, 105 U. S . 7 ; Elliott on Railroads, sec. 1415.
The defendant 's agent having received the box apparently in
good condition and m arked the bill of lading 0. K. was an
adoption o f the terms and conditions specified i n writing by the
initial carrier, and these facts raise a rebuttable presumption
that the damage occurred ther after. The defendant endeavored
to meet and overcome this presumption with evidence, and went
to the j ury with his evidence. The court charged the j ury that
a mong connecting l ines the carrier, in whose hands the prop
erty is found damaged, is presumed to have caused the dam
age, and that the burden is upon the defendant to rebut this
presumption and satisfy the jury that the glass was not dam
aged in its po se sion. In response to the inquiry of the jury,
the court charged them that, if the condition of the contents
was unknown to the defendant, l iabil ity could have been guarded
against by examination or sti pul ation, and that failure to do so
was negligenc . This we think was correct according to the au
thorities and the facts.
The i nstructions asked for by defendant were not suited to
the facts, and ignored the p resumption j ust pointed out, and
were properly refused. It has been held that the stipulation
above stated is a reasonable one and consistent with public
policy : Phifer v. Carol ina Cent. R. R. Co., 89 N. C. 311, 45
Am. R ep. 687. It has also been held by this court that, if the
contents and their condition be unknown, liability m ay be
avoided by examination or by a stipulation, and that it is negli
gence in a receiving l ine not to observe these precautions : Dixon
v . Richmond etc. R. R. Co., 7 4 N. C. 538.
Affirmed.
''

21

321

''

§ 84

§ 84 EIGHTS AND DUTIES OF COMMON CAEEIER.

84. FRIEDLANDER V. TEXAS AND PACIFIC RAILWAY

84.
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FRIEDLANDER V. TEXAS AND PAC IFIC RAILWAY
co.,

CO.,

130 U. S. 416; 9 S. Ct. R. 570. 1888.

Action by plaintiffs as assignees for value of a bill of lading

130 U. S. 416; 9 S. Ct. R. 570.

1888.

for the non-delivery of cotton. Defendants' agent, Easton, had

colluded with one Lahnstein to issue the bill of lading without

receiving any cotton for transportation. Judgment for defend-

ants.

Fuller, C. J. The agreed statement of facts sets forth "that,

in point of fact, said bill of lading of November 6, 1883, was

executed by said E. D. Easton, fraudulently and by collusion

with said Lahnstein and without receiving any cotton for trans-

portation, such as is represented in said bill of lading, and

Action by plaintiffs as assignees for value of a bill of lading
for the non-delivery of cotton. Defendants ' agent, Easton, had
colluded with one Lahnstein to issue the bill of l ading without
receiving any cotton for transportation. Judgment for defend
ants.

without the expectation on the part of the said Easton of re-

ceiving any such cotton;" and it is further said that Easton

and Lahnstein had fraudulently combined in another case, where-

by Easton signed and delivered to Lahnstein a similar bill of

lading for cotton "which had not been received, and which

the said Easton had no expectation of receiving;" and also
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' ' that, except that the cotton was not received nor expected to be

received by said agent when said bill of lading was by him

executed as aforesaid, the transaction was, from first to last,

customary." In view of this language, the words "for trans-

portation, such as is represented in said bill of lading" cannot

be held to operate as a limitajtion. The inference to be drawn

from the statement is that no cotton whatever was delivered

for transportation to the agent at Sherman station. The ques-

tion arises, then, whether the agent of a railroad company

at one of its stations can bind the company by the execution

of a bill of lading for goods not actually placed in his posses-

sion, and its delivery to a person fraudulently pretending in

collusion with such agent that he had shipped such goods, in

favor of a party without notice, with whom, in furtherance

of the fraud, the pretended shipper negotiates a draft, with

the false bill of lading attached. Bills of exchange and promis-

sory notes are representatives of money, circulating in the com-

mercial world as such, and it is essential, to enable them to

perform their peculiar functions, that he who purchases them

should not be bound to look beyond the instrument, and that

his right to enforce them should not be defeated by anything

short of bad faith on his part. But bills of lading answer
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FULLER, C. J. The agreed statement of facts sets forth " that,
in point of fact, said bill of l ading of November 6, 1883, was
executed by said E. D. Easton, fraudulently and by collusion
with said Lahnstein and without receiving any cotton for trans
portation, such as is represented in said bill of lading, and
without the expectation on the part of the said E aston of re
ceiving any such cotton ; ' ' and it is further said that Easton
and Lahnstein had fraudulently combined in another case, where
by Easton signed and delivered to Lahnstein a similar bill of
lading for cotton ' ' which had not been received, and which
the said E aston had no expectation of receiving ; ' ' and a lso
" that, except that the cotton was not received nor expected to be
received by said agent when said bill of l ading was by him
executed as aforesaid, the transaction was, from first to l ast,
custom ary. ' ' In vi w of this language, the words ' ' for trans
portation, such as is represented in said bill of l ading ' ' cannot
be held to operate as a limit&tion. The inference to be drawn
from the statement is that no cotton whatever was del ivered
for transportation to the agent at Sherman station. The ques
tion arises, then, whether the agent of a railroad company
at one of its stations can bind the company by the execution
of a bill of lading for goods not actually p laced in his posses
sion, and its delivery to a person frauoolently pretending in
collusion with such agent that he had shipped such goods, i n
favor o f a party without notice, with whom, i n furtherance
of the fraud, the pretended shipper negotiates a draft, with
the false bill of l ading attached . Bills of exchange and promis
sory notes are representatives of money, circulating in the com
mercial world as such, and it is essential, to enable them to
perform their peculiar functions, that he who purchases them
should not be bound to look beyond the instrument, and that
his right to enforce them should not be defeated by anything
short of bad faith on his part. But bills of l ading answer
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a different purpose and perform different functions. They are

regarded as so much cotton, grain, iron or other articles of

merchandise, in that they are symbols of ownership of the

goods they cover. And as no sale of goods lost or stolen, though

to a bona fide purchaser for value, can divest the ownership of

the person who lost them or from whom they were stolen, so the

sale of the symbol or mere representative of the goods can have

no such effect, although it sometimes happens that the true

owner, by negligence, has so put it into the power of another

to occupy his position ostensibly, as to estop him from asserting

his right as against a purchaser, who has been misled to his

hurt by reason of such negligence. Shaw v. Railroad Co., 101

U. S. 557, 563; Pollard v. Vinton, 105 U. S. 7, 8; Gurney v.

Behrend, 3 El. & Bl. 622, 633, 634. It is true that while not

negotiable as commercial paper is, bills of lading are commonly

used as security for loans and advances ; but it is only as evi-

dence of ownership, special or general, of the property mentioned

in them, and of the right to receive such property at the place

of delivery.
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Such being the character of a bill of lading, can a recovery

be had against a common carrier for goods never actually in

its possession for transportation, because one of its agents, hav-

ing authority to sign bills of lading, by collusion with another

person issues the document in the absence of any goods at all ?

It has been frequently held by this court that the master of

a vessel has no authority to sign a bill of lading for goods not

actually put on board the vessel, and, if he does so, his act does

not bind the owner of the ship even in favor of an innocent

purchaser. The Freeman v. Buckingham, 18 How. 182, 191 ;

The Lady F«-anklin, 8 Wall. 325 ; Pollard v. Vinton, 105 U. S.

7. And this agrees with the rule laid down by the English

courts. Lickbarrow v. Mason, 2 T. R. 63; Grant v. Norway,

10 C. B. 665; Cox V. Bruce, 18 Q. B. D. 147. "The receipt

of the goods," said Mr. Justice Miller, in Pollard v. Vinton,

supra, "lies at the foundation of the contract to carry and de-

liver. If no goods are actually received, there can be no valid

contract to carry or to deliver." "And the doctrine is ap-

plicable to transportation contracts made in that form by rail-

way companies and other carriers by land, as well as carriers

by sea, ' ' as was said by Mr. Justice Matthews in Iron Mountain

Railway v. Knight, 122 U. S. 79, 87; 7 S. Ct. R. 1132, he adding

also : "If Potter (the agent) had never delivered to the plaintiff

in error any cotton at all to make good the 525 bales called for

by the bills of lading, it is clear that the plaintiff in error

would not be liable for the deficiency. This is well established

323

v.

T EX. AI D P. RY.

0.

§ 84

a different purpose and perform different functions. They are
regarded as so much cotton, grain, iron or other articles of
merchandise, in that they are symbols of ownership of the
goods they cover. And as no sale of goods lost or stolen, though
to a bona fide p urchaser for value, can divest the ownership of
the person who lost them or from whom they were stolen, so the
sale of the symbol or mere representative of the goods can have
no such effect, although it sometimes happens that the true
owner, by negligence, has so put it into the power of another
to occupy his position ostensibly, as to estop him from asserting
his right as again t a purchaser, who has been m isled to his
hurt by reason of such negligence. Shaw v. Railroad Co., 101
U. S . 557, 563 ; Pollard v. Vinton, 1 05 U. S . 7, 8 ; G urney v.
Behrend, 3 El. & Bl. 622, 633, 634. It is true that while not
negotiable as commercial paper is, bills of lading a re commonly
used as security for loans and advances ; but it is only as evi
dence of ownership, special or general, of the property mentioned
in them, and of the right to receive such property at the place
of delivery.
Such being the character of a bill of l ading, can a recovery
be had against a common carrier for goods never actually i n
its possession for tran portation, because o n e o f its agents, hav
ing authority to sign bills of l ading, by collusion with another
person is ues the document in the absence of any goods at all 1
It has been frequently held by this court that the master of
a vessel has no authority to sign a bill o f lading for goods not
actually p-a t on board the vessel, and, if he does so, his act does
not bind the owner of the ship even in favor of an innocent
purchaser. The Freeman v. Buckingham, 18 H ow. 1 82, 1 9 1 ;
The Lady Foranklin, 8 Wall. 325 ; Pollard v. Vinton, 105 U. S.
7. And this agrees with the rule laid down by the English
courts. Lickbarrow v. 'Iason, 2 T. R . 63 ; Grant v. Norway,
10 C . B. 665 ; Cox v. Bruce, 1 8 Q. B. D. 1 47. " The receipt
of the good , " said Mr. Justice Miller, in Pollard v. Vinton,
sup ra, ' ' lies at the foundation of the contract to carry and de
liver. If no goods are actually received, there can be no valid
contract to carry or to del iver. ' ' ' ' And the doctrine is ap
p licabl e to transportation contracts made i n that form by rail
way companies and other carriers by land, as well as carriers
by sea, " as was said by Mr. Justice Matthews i n Iron Mountain
Railway v. Knight, 122 U. S. 79, 87 ; 7 S. Ct. R. 1 132, he adding
also : " If Potter ( the agent ) had never delivered to the plaintiff
in error any cotton at all to make good the 525 bales called for
by the bills of lading, it is clear that the plaintiff i n error
would not be liable for the deficiency. This is wel l established
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by the cases of The Schooner Freeman v. Buckingham, 18 How.

182, and Pollard v. Vinton, 105 U. S. 7."

It is a familiar principle of law that where one of two inno-

cent parties must suffer by the fraud of another, the loss should

fall upon him who enabled such third person to commit the

fraud; but nothing that the railroad company did or omitted

to do can be properly said to have enabled Lahnstein to impose

upon Friedlander & Co. The company not only did not author-

ize Easton to sign fictitious bills of lading, but it did not as-

sume authority itself to issue such documents except upon the

delivery of the merchandise. Easton was not the company's

agent in the transaction, for there was nothing upon which

the agency could act. Railroad companies are not dealers in

bills of exchange, nor in bills of lading; they are carriers only,

and held to rigid responsibility as such. Easton, disregarding

the object for which he was emploj'^ed, and not intending by his

act to execute it, but wholly for a purpose of his own and of

Lahnstein, became particeps criminis with the latter in the

commission of the fraud upon Friedlander & Co., and it would
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be going too far to hold the company, under such circumstances,

estopped ^rom denying that it had clothed this agent with ap-

parent authority to do an act so utterly outside the scope of

his employment and of its own business. The defendant can-

not be held on contract as a common carrier, in the absence of

goods, shipment and shipper; nor is the action maintainable on

the ground of tort. "The general rule," said Willes, J., in

Barwick v. English Joint Stock Bank, L. R. 2 Ex. 259, 265, "is

that the master is answerable for every such wrong of the ser-

vant or agent as is committed in the course of the service and

for the master's benefit, though no express command or privity

of the master be proved." See also Limpus v. London General

Omnibus Co., 1 H. & C. 526. The fraud was in respect to a

matter within the scope of Easton 's employment or outside of

it. It was not within it, for bills of lading could only be issued

for merchandise delivered; and being without it, the company,

which derived and could derive no benefit from the unauthor-

ized and fraudulent act, cannot be made responsible. British

Mutual Banking Co. v. Charnwood Forest Railway Co., 18 Q.

B. D. 714.

The law can punish roguery, but cannot always protect a

purchaser from loss, and so fraud perpetrated through the

device of a false bill of lading may work injury to an innocent

party, which cannot be redressed by a change of victim.

Under the Texas statutes the trip or voyage commences from

the time of the signing of the bill of lading issued upon the
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by the cases of The Schooner Freeman v. Buckingham, 18 How.
182, and Pollard v. Vinton, 105 U. S. 7. "
It is a fam iliar principle of law that where one of two inno
cent partie must suffer by the fraud of another, the loss should
fal l upon him who enabled such third person to commit the
fraud ; but nothing that the railroad company did or omitted
to do can be properly said to have enabled Lahnstein to impose
upon Friedlander & Co. The company not only did not author
ize E aston to sign fictitio11s bills of lading, but it did not as
sume authority itself to issue such documents except upon the
delivery of the merchandise. E aston was not the company 's
agent in the transaction, for there was nothing upon w_hich
the agency could act. Railroad companies are not dealers in
bills of exchange, nor in b ills of l ading ; they are carriers only,
and hel d to rigid responsibility as such. Easton, disregarding
the object for which he was employed, and not intending by his
act to execute it, but wholly for a purpose of his own and of
Lahnstein, became particeps criminis with the latter in the
commission of the fraud upon Friedlander & Co., and it would
b e going too far to hol d the company, under such circumstances,
estopped .from denying that it had clothed this agent with ap
parent authority to do an act so utterly outside the scope of
his employment and of its own b usiness. The defendant can
not be held on contract as a common carrier, in the absence of
goods, shipment and shipper ; nor is the action maintainable on
the ground of tort. ' ' The general rule, ' ' said Willes, J., i n
Barwick v . English Joint Stock Bank, L. R. 2 Ex. 259, 265, ' ' is
that the m aster is answerable for every such wrong of the ser
vant or agent as is committed in the course of the service and
for the master 's benefit, though no express command or privity
of the master be p roved. ' ' See also Limp us v. London General
Omnibus Co. , 1 H. & C. 526. The fraud was i n respedt to a
m atter within the scope of Easton 's employment or outside of
it. It was not within it, for bills of l ading could only be issued
for merchandise delivered ; and being without it, the company,
which derived and could derive no benefit from the unauthor
ized and fraudulent act, cannot be made responsible. British
Mutual Banking Co. v. Charnwood Forest Railway Co., 18 Q.
B. D. 7 1 4.
The law can punish roguery, but cannot always protect a
purchaser from loss, and so fraud perpetrated through the
device of a false bill of lading may work injury to an innocent
party, which cannot be redressed by a change of victim.
Under the Texas statutes the trip or voyage commences from
the time of the signing of the bill of l ading issued upon the
3 24

AYRES

AYRES V. C. AND N. W. EY. CO. §§84,85

delivery of the goods, and thereunder the carrier cannot avoid

his liability as such, even though the goods are not actually on

their passage at the time of loss, but these provisions do not

affect the result here.

We cannot distinguish the case in hand from those heretofore

decided by this court, and in consonance with the conclusions

therein announced this judgment must be affirmed.

85. AYRES V. CHICAGO AND NORTHWESTERN RAIL-

v.

C. AND N. W. RY. CO.

§ § 84, 8�

delivery of the goods, and thereunder the carrier cann t avoid
his liability as such, even thol1 o-h the good are not actually on
their passage at the time o f loss, but these provi. ion do not
aff ct the result here.
We cannot distinguish the case in hand from those heretofore
decided by this court, and in consonance w ith the conclusions
therein announced this judgment must be affirmed.

WAY CO.,

71 Wis. 372; 37 N. W. B. 432; 5 Am. St. R. 227. 1888.

Action against defendant as a common carrier of live stock

for damages due to delay in furnishing seven cars ordered for

the shipment of live stock. Two cars were furnished at the re-

quired time, but the other five were not, nor was plaintiff notified

that the cars could not be furnished as ordered, in consequence

85.

AYRES V. CHICAGO AND NORTHWESTERN RAIL
WAY C O.,

of which he brought sufficient live stock to the stations to load

all the cars. Verdict of $825.97 for plaintiff because of cost

71 Wis. 372; 37 N. W. R. 432;

5 A m.

St. R. 227.

1888.

of care and feeding, and depreciation in value and shrinkage

due to the delay.
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Cassoday, J. There is no finding of any agreement on the

part of the defendant to have the cars in readiness at the sta-

tions on Tuesday morning, October 17, 1882. There is no testi-

mony to support such a finding. One of the plaintiffs testified,

in effect, that he told the agent that he would want the cars

on the morning of the day named; that the agent took down

the order, put it on his book, and said: "All right," he would

try and get them, but that they were short because they were

then using more cars for other purposes; that nothing more

was said. It appears in the case that the cars were in fact

furnished. It also appears that, as the shipments were made,

special written contracts therefor were entered into between

A ction against defendant as a common carrier of live stock
for damages due to delay in furni hing seven cars ordered for
the shipment of live stock. Two cars were furni hed at the re
quired time, but the other five were not, nor wa plaintiff notified
that the cars could not be furnished a ordered in consequence
of which he brought sufficient l ive stock to the stations to load
all the cars. Verdict of $825.97 for p laintiff becau e of cost
of care and feeding, and depreci ation i n value and shrinkage
due to the delay.

the parties, whereby it was, in effect, agreed and understood

that the plaintiffs should load, feed, water, and take care of

such stock at their owoi expense and risk, and that they would

assume all risk of injury or damage that the animals might do

to themselves or each other, or which might arise by delay of

trains ; that the defendants should not be liable for loss by jump-

ing from the cars or delay of trains not caused by the defendant's

negligence. The court, in effect, charged the jury that there

was no evidence of any negligence on the part of the defend-
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C s ODAY, J. There is no finding of any agreement on the
part of the defendant to have the cars in readine s at the sta
tions on Tuesday morning, October 17, 1882. There is no testi
mony to support such a finding. One of the plaintiffs testified,
in effect, that he told th agent that he would want the cars
on the morning of the day named ; that the agent took down
the order, put it on his book, and said : ' ' Al l right, ' ' he would
try and get them, but that they were short because they were
then using more cars for other purposes ; that nothing more
was said. It appears in the case that the cars were in fact
furni hed. It also appears that, as the shipments were made,
special written contracts therefor were enter d into between
the p arties, whereby it was, in effect, agreed and understood
that the plaintiffs should load, feed, water, and take care of
such stock at their own expense and ri k, and that they would
as ume all risk of injury or damage that the animals might do
to themselves or each other, or which might ari e by delay of
trains ; that the defendants should not be liable for loss by jump
ing from the cars or delay of trains not caused by the d fendant 's
negligence. The court, in effect, charged the jury tha� there
was no evidence of any negligence on the part of the defend325
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ant causing delay in any train after shipment, and hence that

the delay of the two cars admitted to have been furnished in

time was not before them for consideration. This relieves the

case from all liability on contract. It also narrows the case

to the defendant's liability for the delay of two days in fur-

nishing the five cars at the stations named, as ordered by the

plaintiffs, and in the absence of any contract to do so.

In Richardson v. Chicago etc. R'y Co., 61 Wis. 601, 18 Am.

& Eng. R. R. Cas. 530, 21 N. W. R. 49, it was, in effect, held

competent for a railroad company engaged in the business of

transporting live-stock to exempt itself by express contract

"from damage caused wholly or perhaps in part by the in-

stincts, habits, propensities, wants, necessities, vices, or locomo-

tion of such animals. ' ' And it was then said : ' ' Since the action

is not based upon contract, the plaintiff must recover, if at all,

by reason of the defendant's liability as a common carrier upon

mere notice to furnish cars, and a readiness to ship at the time

notified. Did such notice and readiness to ship create such

liability? We have seen that a carrier of live-stock may, to
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at least a certain extent, limit its liability. Whether the de-

fendant was accustomed to so limit its liability, or to carry all

live-stock tendered upon notice, without restriction, does not

appear from the record. If it was accustomed to so limit, and

the limitation was legal, it should at least have been so al-

leged, together with an offer to comply with the customary

restriction. If it was accustomed to carry all live-stock of-

fered upon notice and tender, and without restriction, then it

would be difficult to see upon what ground it could discrimi-

inate against the plaintiff by refusing to do for him what it

was constantly in the habit of doing for others. ' '

In that case, there was a failure to allege any such custom or

holding out on the part of the defendant, or that reasonable

notice had been given to the defendant to furnish suitable cars

to the person applying therefor, or that the same was within

its power to do so; and hence the demurrer was sustained.

The allegations thus wanting in that case are present in this

complaint. It is, moreover, in effect admitted that the defend-

ant was at times, when able to do so, engaged in the transpor-

tation of live-stock over its roads, one line of which runs through

the stations in question ; that it was accustomed to furnish suit-

able cars therefor, upon reasonable notice, when within its power

to do SO; and to receive, transport, and deliver such live-stock

with reasonable dispatch, but only upon special contracts at the

time entered into between the shipper and the defendant, and

upon such terms and conditions as should be agreed upon in
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ant causing delay in any train after shipment, and hence that
the delay of the two cars admitted to have been furnished in
time was not before them for consideration. This relieves the
case from all liability on contract. It also narrows the case
to the defendant 's liability for the delay of two days in fur
n ishing the five cars at the stations named, as ordered by the
plaintiffs, and in the absence of any contract to do so.
In Richardson v. Chicago etc. R 'y Co., 6 1 Wis. 601, 18 Am.
& Eng. R. R. C as. 530, 21 N. W. R. 49, it was, in effect, hel d
competent for a railroad company engaged in the business of
transporting l ive-stock to exempt itself by express contract
' ' from damage caused wholly or perhaps in part by the in
stincts, habits, propensities, wants, necessities, vices, or locomo
tion of such animals. ' ' And it was then said : ' ' Since the action
is not based upon contract, the plaintiff must recover, if at all,
by reason of the defendant 's l iability as a common carrier upon
mere notice to furnish cars, and a readiness to ship at the time
notified. Did such notice and readiness to ship create such
liability ? We have seen that a carrier of live-stock may, to
at least a certain extent, limit its l iabi lity. Whether the de
fendant was accustomed to so limit its liability, or to carry all
l ive-stock tendered upon notice, without restriction, does not
appear from the record. If it was accustomed to so limit, and
the l imitation was l egal, it shoul d at least have been so al
l eged, together with an offer to comply with the customary
restriction. If it was accustomed to carry all live-stock of
fered upon notice and tender, and without restriction, then it
would be difficult to see upon what ground it could discrimi
inate against the plaintiff by refusing to do for him what it
was constantly in the habit of doing for others. ' '
In that case, there was a fail ure to allege any such custom or
holding out on the part of the defendant, or that reasonabl e
notice had been given t o the defendant t o furnish suitable cars
to the person applying therefor, or that the same was within
its power to do so ; and hence the demurrer was sustained.
The allegations thus wanting in that case are present in this
complaint. It is, moreover, in effect admitted that the defend
ant was at t imes, when able to do so, engaged in the transpor
tation of live-stock over its roads, one line of which runs through
the stations in question ; that it was accustomed to furnish suit
able cars therefor, upon reasonable notice, when within its power
to do so ; and to receive, transport, and del iver such l ive-stock
with reasonable dispatch, but only upon special contracts at the
time entered into between the shipper and the defendant, and
upon such terms and conditions as should be agreed upon in
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writing. It is, moreover, manifest that the defendant actually

undertook to furnish the cars at the time designated by the

plaintiffs ; that it succeeded in furnishing two of them on time :

that there was a delay of two days in furnishing the other five ;

and that the plaintiffs were willing to and did submit to the

terms and conditions of carriage imposed by the defendant by

signing the special written contracts mentioned. It must be

assumed, also, that such special written contracts were substan-

tially the same as all contracts made by the defendant at that

season of the year for the shipment of similar live-stock under

similar circumstances. Otherwise the defendant would be justly

chargeable with unlawful discrimination; the right to do which

the learned counsel for the defendant frankly disclaimed upon

the argument.

We are therefore forced to the conclusion that, at the time

the plaintiffs applied for the cars, the defendant was engaged

in the business of transporting live-stock over its roads, in-

cluding the line in question, and that it was accustomed to

furnish suitable cars therefor, upon reasonable notice, when-
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ever it was within its power to do so; and that it held itself

out to the public generally as such carrier for hire, upon such

terms and conditions as were prescribed in the written con-

tracts mentioned. These things, in our judgment, made the

defendant a common carrier of live-stock, with such restric-

tions and limitations of its common-law duties and liabilities

as arose from the instincts, habits, propensities, wants, neces-

sities, vices, or locomotion of such animals, under the contracts

of carriage. This proposition is fairly deducible from w^hat

was said in Richardson v. Chicago etc. R'y Co., supra, and is

supported by the logic of numerous cases : North Pennsylvania

R. R. Co. V. Commercial Bank, 123 U. S. 727, 8 S. Ct. R. 266 ;

Moulton V. St. Paul etc. R. R. Co., 31 Minn. 85, 16 N. W. R. 497,

12 Am. & Eng. R. R. Cas. 13 ; Lindsley v. Chicago etc. R. R. Co.,

36 Minn. 539, 32 N. W. R. 7 ; Evans v. Fitchburg R. R. Co., Ill

Mass. 142, 15 Am. R. 19; Kimball v. Rutland, etc. R. R. Co.,

26 Vt. 247, 62 Am. Dec. 567 ; Rixford v. Smith, 52 N. H. 355,

13 Am. R. 42; Clarke v. Rochester etc. R. R. Co., 14 N. Y. 570,

67 Am. Dec. 205 ; South & N. A. R. R. Co. v. Henlein, 52 Ala.

606, 23 Am. R. 578 ; Baker v. L. & N. R. R. Co., 10 Lea, 304,

16 Am. & Eng. R. R. Cas. 149; Philadelphia etc. R. R. Co. v.

Lehman, 56 Md. 209, 40 Am. R. 415 ; McFadden v. M. P. R. R.

Co., 92 Mo. 343, 4 S. W. R. 698, 3 Am. & Eng. Cyclop. Law,

1-10, and the cases there cited. This is in harmony with the

statement of Parke, B., in the case cited by counsel for the de-

fendant, that "at common law a carrier is not bound to carry
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writing. It is, moreover, manifest that the defendant actually
undertook to furnish the cars at the time designated by the
p laintiffs ; that it succeeded in furnishing two of th m on tim ;
that there was a delay of two days in furnishing the other five ;
and that the plaintiffs were willing to and did submit to the
terms and conditions of carriage imposed by the defendant by
signing the special written contracts mentioned. It must be
assumed, also, that such special written contracts were substan
tial ly the same as all contracts made by the defendant at that
season of the year for the shipment of similar l ive-stock under
similar circumstances. Otherwise the defendant would be ju tly
chargeable with unlawful discrimination ; the right to do which
the learned counsel for the defendant frankly disclaimed upon
the argument.
We are therefore forced to the conclusion that, at the time
the plaintiffs appl ied for the cars, the defendant was engaged
in the business of tran porting l ive-stock over its roads, in
cluding the l ine in question, and that it was accustomed to
furnish suitable cars therefor, upon reasonable notice, when
ever it was within its power to do so ; and that it held i tself
out to the public generally as such carrier for hire. upon such
terms and conditions as were pre cribed in the written con
tracts mentioned. These things, in our judgment, made the
defendant a common carrier of live- tock, with such restric
tions and l imitations of its common-law duties and l iabi l iti s
as arose . from the i n tincts, habits, propensities, wants, neces
sities, vices, or locomotion of such an imals, under the contracts
of carriage. This proposition i s fairly deducible from what
was said in Richardson v. Chicago etc. R 'y Co., supra, and is
supported by the logic of numerous cases : North Pennsylvania
R. R. Co. v. Commercial Bank, 123 U . S. 727, 8 S. Ct. R. 266 ;
Moulton v. St. Paul etc. R. R. Co. , 3 1 Minn. 85, 1 6 N. W. R . 497,
1 2 Am. & Eng. R. R. Cas. 13 ; Lindsley v. Chicago etc. R. R. Co.,
36 Minn. 539, 32 N. W. R. 7 ; Evans v. F itchburg R. R. Co., 1 1 1
Mass. 142, 15 A m . R. 1 9 ; K imball v. Rutland, etc. R. R. Co.,
26 Vt. 247, 62 Am. Dec. 567 ; R ixford v. Smith, 52 N. H . 355,
13 Am. R. 42 ; C larke v. Rochester etc. R. R. Co., 14 N. Y. 570,
67 Am. Dec. 205 ; South & N. A. R. R. Co. v. Henlein, 52 Ala.
606, 23 Am. R. 578 ; Baker v. L. & N. R. R. Co., 10 Lea, 304,
1 6 Am. & Eng. R. R. Cas. 149 ; Phi ladelphia etc. R. R. Co. v.
Lehman, 56 Md. 209, 40 Am. R. 415 ; l\foFadden v. M. P. R. R.
Co., 92 Mo. 343, 4 S. W. R. 698, 3 Am. & Eng. Cyclop. Law,
1-10, and the cases there cited. This is in harmony with the
statement of Parke, B., in the case cited by counsel for the de
fendant, that ' ' at common l aw a carrier is not bound to carry
0C)l7
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for every person tendering goods of any description, but his

obligation is to carry according to his public profession ' ' : John-

son V. Midland R. K Co., 4 Ex. 372. Being a common carrier of

live-stock for hire, with the restrictions and limitations named,

and holding itself out to the public as such, the defendant is

bound to furnish suitable cars for such stock, upon reasonable

notice, whenever it can do so with reasonable diligence without

jeopardizing its other business as such common carrier: Texas

etc. R. R. Co. V. Nicholson, 61 Tex. 491 ; Chicago etc. R. R. Co.

V. Erickson, 91 111. 613, 33 Am. R. 70; Ballentine v. N. M. R.

R. Co., 40 Mo. 491, 93 Am. D. 315 ; Guinn v. W., St. L. & P.

R. R. Co., 20 Mo. App. 453.

Whether the defendant could with such diligence so furnish

upon the notice given, was necessarily a question of fact to be

determined. The plaintiffs, as such shippers, had the right to

command the defendant to furnish such cars. But they had

no right to insist upon or expect compliance, except upon giving

reasonable notice of the time when they would be required. To

be reasonable, such notice must have been sufficient to enable
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the defendant, with reasonable diligence under the circum-

stances then existing, to furnish the cars without interfering

with previous orders from other shippers at the same station,

or jeopardizing its business on other portions of its road.

It must be remembered that the defendant has many lines

of railroad scattered through several different states. Along

each and all of these different lines it has stations of more or

less importance. The company owes the same duty to ship-

pers at any one station as it does to the shippers at any other

station of the same business importance. The rights of all

shippers applying for such cars under the same circumstances

are necessarily equal. No one station, much less any one ship-

per, has the right to command the entire resources of the com-

pany to the exclusion or prejudice of other stations and other

shippers. Most of such suitable cars must necessarily be scat-

tered along and upon such different lines of railroad, loaded

or unloaded. Many will necessarily be at the larger centers

of trade. The conditions of the market are not always the same,

but are liable to fluctuations, and may be such as to create a

great demand for such cars upon one or more of such lines,

and very little upon others. Such cars should be distributed

along the different lines of road, and the several stations on each,

as near as may be in proportion to the ordinary business re-

quirements at the time, in order that shipments may be made

with reasonable celerity. The requirement of such fair and

general distribution and uniform vigilance is not only mutually
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for every person tendering goods of any description, but his
obligation is to carry according to his publ ic profession " : John
son v. Midland R. R. Co., 4 Ex. 372. Being a common carrier of
live-stock for hire, with the restrictions and l imitations named,
and holding itself out to the public as such, the defendant is
bound to furni h suitable cars for such stock, upon reasonable
notice, whenever it can do so with reasonable diligence without
jeopardizing its oth r business as such common carrier : Texas
etc. R. R. Co. v. Nichol on, 61 Tex. 491 ; Chicago etc. R. R. Co.
v. Erickson, 91 Ill. 613, 33 Am. R. 70 ; Ballentine v. N. M. R .
R . Co., 40 Mo. 49 1, 9 3 A m . D . 315 ; Guinn v. W., St. L. & P.
R. R. Co., 20 l\ifo. A pp . 453.
Whether the defendant could with such diligence so furnish
upon the notice given, was neces ari ly a question of fact to be
determined. The plaintiffs, as such shippers, had the right to
command the def ndant to furnish such cars. But they had
no right to in ist upon or expect compliance, except upon giving
reasonabl e notice of the time when they would be required. To
be reasonable, such notice must have been sufficient to enable
the defendant, with reasonable diligence under the circum
stances then xisting, to furnish the cars without int rfering
with previous orders from other shippers at the same station,
or jeopardizing it business on other portions of its road.
It must be rememb red that the defendant ha many l ines
of railroad scattered throu O'h several di fferent tates. Along
each and all of these different l ines it has tatio s of mor or
less importance. The company owes th same duty to ship
pers at any one station a it doe. to th shippers at any oth r
station of the ame business importance. The rights of all
shippers applyinO' for such cars under the same circumstances
are neces arily equal. No one tation, much less any one ship
per, has the right to command the entire resources of the com
pany to the e:xclu ion or prej udice of other stations and other
shippers. lVIost of such suitable cars must necessarily be scat
tered along and upon such different l ines of railroad, loaded
or unloaded. l\'Iany wil l necessarily be at the larger centers
of trade. The conditions of the market are not always the same,
but are liable to :fluctuations, and may be such as to create a
great demand for such cars upon one or more of such lines,
and very little upon others. Such car. should be distributed
along the different l ines of road, and the s vera l stations on each,
as near as m ay be i n proportion to the ordinary business re
quirements at the time, in order that shipments may be made
with reasonabl e elerity. The requirement of such fair and
general distribution and uniform vigilance is not only mutually
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beneficial to producers, shippers, carriers, and purchasers, but

of business and trade generally. It is the extent of such busi-

ness ordinarily done on a particular line, or at a particular sta-

tion, which properly measures the carrier's obligation to fur-

nish such transportation. But it is not the duty of such carrier

to discriminate in favor of the business of one station to the

prejudice and injury of the business of another station of the

same importance. These views are in harmony with the adjudi-

cations last cited.

The important question is, whether the burden was upon

the plaintiffs to prove that the defendant might, with such

reasonable diligence, and without thus jeopardizing its other

business, have furnished such cars at the time ordered and

'upon the notice given; or whether such burden was upon the

defendant to prove its inability to do so. We find no direct

adjudication upon the question. Ordinarily, a plaintiff alleg-

ing a fact has the burden of proving it. This rule has been

applied by this court, even where the complaint alleges a nega-

tive, if it is susceptible of proof by the plaintiff: Hepler v.
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State, 58 Wis. 46, 16 N. W. E. 42. But it has been held other-

wise where the only proof is peculiarly within the control of

the defendant : Mecldem v. Blake, 16 Id. 102, 82 Am. D. 707 ;

Beckman v. Henn, 17 Id. 412 ; Noonan v. Ilsley, 21 Id. 144, 84

Am. D. 742 ; Great Western R. R. Co. v. Bacon, 30 111. 352, 88

Am. D. 199; Brown v. Brown, 30 La. Ann. 511. Here it may

have been possible for the plaintiffs to have proved that there

were, at the times and stations named, or in the vicinity, empty

cars, or cars which had reached their destination, and might

have been emptied with reasonable diligence, but they could

not know or prove, except by agents of the defendant, that any

of such cars were not subject to prior orders or superior ob-

ligations. The ability of the defendant to so furnish with or-

dinary diligence upon the notice given, upon the principles

stated, was, as we think, peculiarly within the knowledge of the

defendant and its agents, and hence the burden was upon it to

prove its inability to do so. Where a shipper applies to the

proper agency of a railroad company engaged in the business of

such common carrier of live stock for such cars to be furnished

at a time and station named, it becomes the duty of the com-

pany to inform the shipper within a reasonable time, if prac-

ticable, whether it is unable to so furnish, and if it fails to give

such notice, and has induced the shipper to believe that the

ears will be in readiness at the time and place named, and the

shipper, relying upon such conduct of the carrier, is present

with his live-stock at the time and place named, and finds
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beneficial to producers, shippers, carriers, and purchasers, but
of bu iness and trade genera lly. It is the extent of such busi
ness ordinarily done on a particular l ine, or at a particular sta
tion, which properly measures the carrier 's obligation to fur
nish such transportation. But it is not the duty of such carrier
to di scriminate in favor of the bu iness of one station to the
prejudice and injury of the business of another station of the
same importance. These views are in harmony with the adjudi
cations la t cited.
The important que tion is, whether the burden was upon
the plaintiffs to prove that the defendant might, with such
reasonable diligence, and without thus jeopardizing its other
business, have furni hed such cars at the time ordered and
-upon the notice given · or whether uch burden was upon the
defendant to prove it inability to do so. We find no direct
adjudication upon the que tion. Ordinarily a p l aintiff alleg
ing a fact ha the burden of proving it. This rule has been
applied by this court, even where th complaint all eges a nega
tive, i f it is susceptible of proof by the p laintiff : Hepler v.
State, 58 Wis. 46, 1 6 N. W. R . 42. But it has been hel d other
wise where the only proof is pecul iarly within the control of
the defendant :
Iecklem v . B lake 1 6 Id. 102 2 Am. D. 707 ;
Beckman v. Henn, 17 Id. 412 ; Noonan v. I lsley, 2 1 Id. 144, 84
Am. D. 742 ; Great We tern R. R. o. v . Bacon, 30 I l l . 352, 88
Am. D. 199 ; Brown v. Brown 30 La. Ann. 5 1 1 . Here it may
have been possibl e for the plaintiff to have p roved that there
were, at the times and stations named, or in the vicinity, empty
cars, or car which had reached their de tination, and might
have been emptied with reasonable d i ligence, but they coul d
not know o r prove, except b y agent of the defendant, that any
of such cars were not subject to prior orders or superior ob
ligati ons. The abil ity of the defendant to so furnish with or
dinary diligence upon the notice given, upon the p rinciples
stated, was, as we think, peculiarly within the knowledge of the
defendant and its agents, and henc the burden was upon it to
prove its inability to do o. Where a shipp r applies to the
proper agency of a railroad company engaged in the bu iness of
such common carrier of l ive stock for such cars to be furnished
at a time and station named, it becomes the duty of the com
pany to inform the shipper within a reasonab l e time, if p rac
ticable, whether it is unable to so furnish, and if it fails to give
such notice and has induced the shipper to believe that the
cars wil l be in readiness at the time and place named, and the
shipper r lying upon such conduct of the carrier, is present
with his l ive-stock at the time and place named, and finds
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no cars, there would seem to be no good reason why the company

should not respond in damages. Of course, these observations do

not involve the question whether a railroad company may not

refrain from engaging in such business as a common carrier;

nor whether, having so engaged, it may not* discontinue the

same.

The court very properly charged the jury, in effect, that if

all the cars had been furnished on time, as the two were, it was

reasonable to presume, in the absence of any proof of actionable

negligence on the part of the defendant, that they would have

reached Chicago at the same time the two did, to wit, Thursday,

October 19, 1882, A. M., whereas they did not arrive until Fri-

day evening. This was in time, however, for the market in

Chicago on Saturday, October 21, 1882. This necessarily lim-

ited the recovery to the expense of keeping, the shrinkage, and

depreciation in value from Thursday until Saturday: Chicago

etc. R. R. Co. V. Erickson, 91 111. 613 ; 33 Am. R. 70. The trial

court, however, refused to so limit the recovery, but left the jury

at liberty to include such damages down to Monday, October 23,
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1882. For this manifest error, and because there seems to have

been a mistrial in some other respects, the judgment of the cir-

cuit court is reversed, and the cause is remanded for a new

trial.

By the Court. Ordered accordingly.

> 86. EXPRESS CASES,

117 U. S. 1, 6 S. Ct. R. 542. 1885.

These cases were begun by the Southern Express Co. against

the St. Louis, Iron Mountain & Southern Railroad Co. and the

Memphis & Little Rock Railroad Co., and by the Adams Express

Co. against the Missouri, Kansas & Texas Railway Co. to com-

pel them to give them the express facilities which they had pre-

viously enjoyed by contract, and of which they had been d^ispos-

no cars, there would seem to be no good reason why the company
should not respond in damages. Of course, these observations d0
not involve the question whether a railroad company may not
refrain from engaging in such business as a common carrier ;
nor whether, having so engaged, it may not· discontinue the
same.
The court very p roperly charged the jury, in effect, that if
all the cars had been furnished on time, as the two were, it was
reasonable to p resume, in the absence of any proof of actionable
negligence on the part of the defendant, that they would have
reached Chicago at the same time the two did, to wit, Thursday,
October 19, 1882, A. l\tL, whereas they did not arrive until Fri
day evening. This was in time, however, for the market in
Chicago on Saturday, October 2 1 , 1882. This necessarily limited the recovery to the expense of keeping, the shrinkage, and
depreciation in value from Thursday u ntil Saturday : Chicago
etc. R. R. Co. v. E rickson, 91 Ill. 613 ; 33 Am. R. 70. The trial
court, however, refused to so l imit the recovery, but left the jury
at l iberty to include such damages down to Monday, October 23,
1882. For this manifest error, and because there seems to have
been a mistrial in some other respects, the judgment of the cir
cuit court is reversed, and 'the cause is remanded for a new
trial.
By the COURT. Ordered accordingly.

sessed by notice given in accordance with the terms of the con-

tracts. Judgment below in favor of the Express companies.

Waite, C. J. . . . The evidence shows that the express

business was first organized in the United States about the year

1839. The case of New Jersey Steam Navigation Company v.

86.
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Merchants' Baric, 6 How. 344, grew out of a loss by the burning

of the steamboat Lexington on Long Island Sound in January,

1840, of $18,000 in gold and silver coin, while in charge of Wm.

117 U. S. 1J

6

S. Ct. R. 542.

1885.

F. Harnden, an express carrier, for transportation from New
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These cases were begun by the Southern Express Co. against
the St. Louis, Iron Mountain & Southern Railroad Co. and the
Memphis & Little Rock Railroad Co., and by the Adams Express
Co. against the Missouri, Kansas & Texas Railway Co. to com
pel them to give them the express facilities which they had pre
viously enjoyed by contract, and of which they had been d'ispos
sessed by notice given i n accordance with the terms of the con
tracts. Judgment below in favor of the Express companies.
WAITE, C. J.
The evidence shows that the express
bu siness was first organized in the United States about the year
1 839. The case of New Jersey Steam Navigation Company v.
ferchants ' B, \: , 6 How. 344, grew out of a l oss by the burni ng
of the st amboat Lexington on Long Island Sound i n January,
1 840, of $1 8,000 in gold and silver coin, whi le in charge of Wm.
F. Harnden, an expres� carrier, for transportation from New
��o

•
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York to Boston. In the report of this case is found a copy of one

of the earliest advertisements of the express business as pub-

lished in two of the Boston newspapers in July, 1839. It is as

follows :

"Boston and New York Express Package Car. — Notice to

Merchants, Brokers, Booksellers, and all Business Men.

"Wm. F. Harnden, having made arrangements with the New

York and Boston Transportation and Stonington and Providence

Railroad Companies, will run a car through from Boston to

New York and vice versa, via Stonington, with the mail train

daily, for the purpose of transporting specie, small packages of

goods, and bundles of all kinds. Packages sent by this line will

be delivered on the following morning, at any part of the city,

free of charge. A responsible agent will accompany the car, who

will attend to purchasing goods, collecting drafts, notes and bills,

and will transact any other business that may be intrusted to

him.

"Packages for Philadelphia, Baltimore, Washington, New

Haven, Hartford, Albany and Troy will be forwarded immedi-
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ately on arrival in New York.

(For the remainder of this agreement see ante § 79.)

Such was the beginning of the express business which now has

grown to an enormous size, and is carried on all over the United

States and in Canada, and has been extended to Europe and the

West Indies. It has become a public necessity, and ranks in

importance with the mails and with the telegraph. It employs

for the purposes of transportation all the important railroads

in the United States, and a new road is rarely opened to the pub-

lie without being equipped in some form with express facilities.

It is used in almost every conceivable way, and for almost every

conceivable purpose, by the people and by the government. All

have become accustomed to it, and it cannot be taken away with-

out breaking up many of the long settled habits of business, and

interfering materially with the conveniences of social life.

In this connection it is to be kept in mind that neither of the

railroad companies involved in these suits is attempting to de-

prive the general public of the advantages of an express busi-

ness over its road. The controversy, in each case is not with the

public, but with a single express company. And the real ques-

tion is not whether the railroad companies are authorized by law

to do an express business themselves; nor whether they must

carry express matter for the public on their passenger trains, in

the immediate charge of some person specially appointed for that

purpose; nor whether they shall carry express freights for ex-

press companies as they carry like freights for the general pub-
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York to Boston. In the report of this case is found a copy of one
of the earliest advertisements of the express business as pub
l ished in two of the Boston newspapers in July, 1839. It is as
follows :
' ' Boston and New York Express Pa ckage Car.-Notice to
Merchants, Brokers, Booksellers, and all Business Men.
" Wm. F. Harnden, having made arrangements with the New
·
York and Boston Transportation and Stoninoton and Providenc ...
Railroad Companies, will run a car through from Boston to
New York and vice versa, via Stonington, with the mail train
daily, for the purpose of transporting pecie, small packages of
goods, and bundles of all kinds. Packages sent by this line will
be delivered on the following morning, at any part of the city,
free of charge. A responsible agent will accompany the car, who
will attend to p urcha ing goods, coll ecting drafts, notes and bills,
and will transact any other business that may be intrusted to
him.
" Packages for Philadelphia, Baltimore, Washington, New
Haven, Hartford, Albany and Troy will be forwarded immedi·
ately on arrival in New York.
( For the remainder of this agreement see ante § 79. )
Such was the beginning of the express business which now has
grown to an enormous size, and is carried on all over the United
States and in Canada, and has been extended to Europe and the
West Indies. It has become a public neces ity, and ranks in
importance with the mails and with the telegraph. It employs
for the purposes of transportation a l l the important railroads
in the United States, and a new road is rarely opened to the pub
lic without being equipped in some form with express facilities.
It is used in almost every conceivable way, and for almost every
conceivable purpose, by the people and by the government. All
have become accustomed to it, and it cannot be taken away with
out breaking up many of the long settled habits of business, and
interfering materially with the conveniences of social life.
In this connection it is to be kept in mind that neither of the
railroad companies involved in these suits is attempting to de
prive the general public of the advantages of an express busi
ness over its road. The controversy, in each case is not with the
public, but with a single express company. And the real ques
tion is not whether the railroad companies are authorized by law
to do an express business themselves ; nor whether they must
carry express matter for the public on their pa senger trains, in
the immediate charge of some person specially appointed for that
purpose ; n'.)r whether they shall carry express freights for ex
press companies as they carry l ike freights for the general pub·
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lie ; but whether it is their duty to furnish the Adams Company

or the Southern Company facilities for doing an express business

upon their roads the same in all respects as those they provide

for themselves or afford to any other express company.

When the business began railroads were in their infancy. They

were few in number, and for comparatively short distances.

There has never been a time, however, since the express business

was started that it has not been encouraged by the railroad com-

panies, and it is no doubt true, as alleged in each of the bills

filed in these cases, that "no railroad company in the United

States . . . has ever refused to transport express matter

for the public, upon the application of some express company, of

some form of legal constitution. Every railroad company . . .

has recognized the right of the public to demand transportation

by the railway facilities which the public has permitted to be

created, of that class of matter which is known as express mat-

ter." Express companies have undoubtedly invested their capi-

tal and built up their business in the hope and expectation of se-

curing and keeping for themselves such railway facilities as
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they needed, and railroad companies have likewise relied upon

the express business as one of their important sources of income.

But it is neither averred in the bills, nor sho^vn by the testi-

mony, that any railroad company in the United States has ever

held itself out as a common carrier of express companies, that

is to say, as a common carrier of common carriers. On the con-

trary it has been shown, and in fact it was conceded upon the

argument, that, down to the time of bringing these suits, ^o

railroad company had taken an express company on its road for

business except under some special contract, verbal or written,

and generally written, in which the rights and the duties of the

respective parties were carefuly fixed and defined. These con-

tracts, as is seen by those in these records, vary necessarily in

their details, according to the varying circumstances of each par-

ticular case, and according to the judgment and discretion of the

parties immediately concerned. It also appears that, with very

few exceptions, only one express company has been allowed by

a railroad company to do business on its road at the same time.

In some of the States* statutes have been passed which, either

in express terms or by judicial interpretation, require railroad

companies to furnish equal facilities to all express companies,

Gen. Laws N. H., 1878, ch. 163, § 2 ; Rev. Stat. Maine, 1883, 494,

eh. 51, § 134; but these are of comparative recent origin, and

thus far seem not to l^ave been generally adopted.

(Omitting the constitutional and statutory provisions in cer-

tain states.)
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lie ; but whether it is their duty to furni h the Adams Company
or the Southern Company facilities for doing an express business
upon their · roads the same in all re pects as those they provide
for themselves or afford to any other express company.
When the business began railroads were in their infancy. They
were few i n number, and for comparatively short distances.
There has never been a time, however, since the express business
was started that it has not been encouraged by the railroad com
panies, and it is no doubt true, as alleged in each of the bills
filed i n these cases, that " no railroad company i n the United
States
has ever refused to transport express matter
for the public, upon the application of some express company, of
some form of legal constitution. Every rail road company . . ,
has recognized the right of the public to demand tran portation
by the railway facil ities which the public has permitted to be
er ated, of that clas of matter which i known as express mat
ter. ' ' Express companies have undoubtedly inve ted their capi
tal and built up their busine s in the hope and expectation of se
curing and keeping for themselves such railway facilities as
they needed, and railroad companies have likewise relied upon
the express business as one of their important sources of income.
But it is neither averred in the bills, nor shown by the testi
mony, that any railroad company in th United States has ever
hel d itself out a a common carrier of xpress companies, that
is to say, as a common carrier of common carriers. On the con
trary it has been shown, and in fact it was conceded upon the
argument, that, down to the time of brinO'ing the e suits, no
rail road company had taken an express company on its road for
business except under some special contract, verbal or written.
and generally writt n, in which the rights and the duties of the
re pective parties were carefuly fixed and defined. These con
tracts, as i seen by those in these records, vary nece sarily i n
their details, according t o the varying circumstances of each par
ticular case, and according to the j udgment and discretion of the
parties immediately concerned. It also appears that, with very
few exceptions, only one express company has been allowed by
a rail road company to do business on its roa d at the same time.
In some of the States1 statutes have been passed which, either
i n express terms or by judicial interpretation, require railroad
companies to furnish equal facilities to all express companies,
Gen. Laws N. H., 1 78, ch. 1 63, § 2 ; Rev. Stat. Maine, 1883, 494,
ch. 5 1 , § 134 ; but these are of comparative recent origin, and
thus far seem not to l:\ave been generally adopted.
( Omitting the constitutional and tatutory provisions in cer
tain state . )
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The reason is obvious why special contracts in reference to

this business are necessary. The transportation required is of

a kind which must, if possible, be had for the most part on pas-

senger trains. It requires not only speed, but reasonable cer-

tainty as to the quantity that will be carried at any one time. As

the things carried are to be kept in the personal custody of the

messenger or other employee of the express company, it is im-

portant that a certain amount of car space should be specially

set apart for the business, and that this should, as far as prac-

ticable, be put in the exclusive possession of the express man in

charge. As the business to be done is ''express," it implies ac-

cess to the train for loading at the latest, and for unloading at

the^earliest, convenient moment. All this is entirely inconsistent

with the idea of an express business on passenger trains free to

all express carriers. Eailroad companies are by law carriers of

both persons and property. Passenger trains have from the be-

ginning been provided for the transportation primarily of pas-

sengers and their baggage. This must be done with reasonable

promptness and with reasonable comfort to the passenger. The

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:39 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

express business on passenger trains is in a degree subordinate

to the passenger business, and it is consequently the duty of a

railroad company in arranging for the express to see that there

is as little interference as possible with the wants of passengers.

This implies a special understanding and agreement as to the

amount of car space that will be afforded, and the conditions on

which it is to be occupied, the particular trains that can be used,

the places at which they shall stop, the price to be paid, and all

the varying details of a business which is to be adjusted between

two public servants, so that each can perform in the best man-

ner its own pai'ticular duties. All this must necessarily be a mat-

ter of bargain, and it by no means follows that, because a rail-

road company can serve one express company in one way, it can

as well serve another company in the same way, and still perform

its other obligations to the public in a satisfactory manner. The

car space that can be given to the express business on a passen-

ger train is, to a certain extent, limited, and, as has been seen,

that which is allotted to a particular carrier must be, in a meas-

ure, under his exclusive control. No express company can do

a successful business unless it is at all times reasonalDly sure of

the means it requires for transportation. On important lines

one company will at times fill all the space the railroad company

can well allow for the business. If this space had to be divided

among several companies, there might be occasions when the

public would be put to inconvenience by delays which could oth-

erwise be avoided. So long as the public are served to their
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The reason is obvious why special contracts in reference to
this business are necessary. The transportation required is of
a kind which must, if possible, be had for the most part on pas
senger trains. It requires not only speed, but reasonable cer
tainty as to the quantity that will be carried at any one time. As
the things carried are to be kept in the personal custody of the
messenger or other employee of the express company, it is im
portant that a certain amount of car space should be specially
set apart for the business, and that this should, as far as prac
ticable, be put in the exclusive possession of the express man in
charge. As the business to be done is ' ' express, ' ' it implies ac
cess to the train for loading at the latest, and for unloadinO' at
tlieearliest, convenient moment. All this is entirely inconsistent
with the idea of an express business on passenger trains free to
a l l express carriers. Railroad companies are by law carriers of
both persons and property. Passenger trains have from the be
ginning been provided for the transportation primarily of pas
sengers and their baggage. This must be done with reasonable
promptness and with reasonable comfort to the passenger. The
express business on passenger trains is in a degree subordinate
to the passenger business, and it is consequently the duty of a
railroad company i n arranging for the express to see that there
is as little interf rence as possible with the wants of passengers.
This implies a specia f understanding and agreemep.t as to the
amount of car space that will be afforded, and the conditions on
which it is to be occupied, the particular trains that can be used,
the places at which they shall stop, the price to be paid, and all
the varying details of a business which is to be adjusted between
two public s rvants, so that each can perform in the best man
ner its own particular duties. All this must necessarily be a mat
ter of bargain, and it by no means follows that, because a rail
road company can serve one express company in one way, it can
as well serve another company in the same way, and still perform
its other obligations to the public in a satisfactory manner. The
car space that can be given to the express business on a passen
ger train is, to a certain extent, limited, and, as has been seen,
that which is allotted to a particular carrier must be, in a meas
ure, under his exclusive control . No express company can do
a successful business unless it is at all times reasonab ly sure of
the means it requires for transportation. On important lines
one company wil l at times fill all the space the railroad company
can well allow for the business. If this space had to be divided
among several companies, there might be occa�ions when the
public woul d be put to inconvenience by delays which coul d oth
erwise be avoided. So long as the public are served to their
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reasonable satisfaction, it is a matter of no importance who serves

them. The railroad company performs its whole duty to the

public at large and to each individual when it affords the public

all reasonable express accommodations. If this is done the rail-

road company owes no duty to the public as to the particular

agencies it shall select for that purpose. The public require the

carriage, but the company may choose its own appropriate means

of carriage, always provided they are such as to insure reasonable

promptness and security.

The inconvenience that would come from allowing more than

one express company on a railroad at the same time was ap-

parently so well understood both by the express companies and

the railroad companies that the three principal express compa-

nies, the Adams, the American and the United States, almost

immediately on their organization, now more than thirty years

ago, by agreement divided the territory in the United States trav-

ersed by railroads among themselves, and since that time each

has confined its own operations to the particular roads which,

under this division, have been set apart for its special use. No
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one of these companies has ever interfered with the other, and

each has worked its allotted territory, always extending its lines

in the agreed directions as circumstances would permit. At the

beginning of the late Civil War the Adams Company gave up

its territory in the Southern States to the Southern Company,

and since then the Adams and the Southern have occupied, under

arrangements between themselves, that part of the ground orig-

inally assigned to the Adams alone. In this way these three or

four important and influential companies were able substantially

to control, from 1854 until about the time of the bringing of

these suits, all the railway express business in the United States,

except upon the Pacific roads and in certain comparatively lim-

ited localities. In fact, as is stated in the argument for the ex-

press companies, the Adams was occupying when these suits

were brought, one hundred and fifty-five railroads, with a mile-

age of 21,216 miles; the American two hundred roads, with a

mileage of 28,000 miles, and the Southern ninety-five roads, with

a mileage of 10,000 miles. Through their business arrangements

with each other, and with other connecting lines, they have been

able for a 'long time to receive and contract for the delivery of

any package committed to their charge at almost any place of

importance in the United States and in Canada, and even at some

places in Europe and the West Indies. They have invested mil-

lions of dollars in their business, and have secured public con-

fidence to such a degree that they are trusted unhesitatingly by

all those who need their services. The good will of their business
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reasonable satisfaction, it is a matter of no importance who serves
them. The railroad company performs it whole duty to the
p ublic at large and to each individual when it affords the public
all reasonable express accommodations. If this is done the rail
road company owes no duty to the p ublic as to the p articular
agencies it shall select for that purpose. The public require the
carriage, but the company may choose its own appropriate means
of carriage, always provided they are such as to i nsure reasonable
promptness and security.
The inconvenience that woul d come from allowing more than
one express company on a railroad at the ame time was ap
parently so well understood both by the express companies and
the rai l road companies that the three principal express compa
nies, the Adams, the American and the United States, almost
i mmediately on their organization, now more than thirty years
ago, by agreement divided the territory in the United States trav
ersed by railroads among themselves, and since that time each
has confined its own operations to the particular roads which,
under this division, have been set apart for its special use. No
one of th e companies has ever interfered with the other, and
each has worked its allotted territory, always extending its lines
i n the agreed directions as circumstances would permit. At the
begi nning of the late Civil War the Adams Company gave up
its territory in the Southern States to the Southern Company,
and since then the Adam and the Southern have occupied, under
a rrangement betwe n themselves, that part of the ground orig
inally assigned to the Adams al one. In thi way these three or
four important and influential companies were able substantially
to control, from 1854 until about the time of the bringing of
these suits, all the rail way express business in the Unit d States,
except upon the Pacific roads and in certain comparatively lim
ited localities. In fact, as is stated in the argument for the ex
press companies, the Adams was occupyino- when these suits
were brought, one h undred and fifty-five railroads, with a mile
age of 2 1 ,2 1 6 miles ; the American two hundred roads, with a
mileage of 28,000 miles, and the Southern ninety-five roads, with
a mileage of 10,000 miles. Through their bu iness arrangements
with each other, and with other connecting lines, they have been
'
able for a long time to receive and contract for the delivery o f
any p ackage committed t o their charge at almost any p l ace o f
importance i n the United States and i n C anada, and even at some
pl aces in E urope and the West Indies. They have invested mil
lions of dol lars i n their business, and have secured public con
fidence to such a degree that they are trusted unhesitatingly by
all those who need their services. The good wil l of their business
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is of great value if they can keep their present facilities fur

transportation. The longer their lines and the more favorable

their connections, the greater will be their own profits, and the

better their means of serving the public. In making their in-

vestments and in extending their business, they have undoubtedly

relied on securing and keeping favorable railroad transporta-

tion, and in this they were encouraged by the apparent willing-

ness of railroad companies to accommodate them; but the fact

still remains that they have never been allowed to do business

on any road except under a special contract, and that as a rule

only one express company has been admitted on a road at the

same time.

The territory traversed by the railroads involved in the present

suits is part of that allotted in the division between the express

companies to the Adams and Southern companies, and in due

time after the roads were built these companies contracted with

the railroad companies for the privileges of an express business.

The contracts were all in writing, in which the rights of the

respective parties were clearly defined, and there is now no
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dispute about what they were. Each contract contained a pro-

vision for its termination by either party on notice. That notice

has been given in all the cases by the railroad companies, and

the express companies now sue for relief. Clearly this cannot

be afforded by keeping the contracts in force, for both parties

have agreed that they may be terminated at any time by either

party on notice; nor by making new contracts, because that is

not within the scope of judicial power.

The exact question, then, is whether these express companies

can now demand as a right what they have heretofore had only

as by permission. That depends, as is conceded, on whether all

railroad companies are now by law charged with the duty of

carrying all express companies in the way that express carriers

when taken are usually carried, just as they are with the duty

of carrying all passengers and freights when offered in the

way that passengers and freight are carried. The contracts

which these companies once had are now out of the way, and

the companies at this time possess no other rights than such as

belong to any other company or person wishing to do an express

business upon these roads. If they are entitled to the relief they,

iask it is because it is the duty of the railroad companies to furJ

jnish express facilities to all alike who demand them. '

The constitutions and the laws of the States in which the roads

are situated place the companies that own and operate them on

the footing of common carriers, but there is nothing which in

positive terms requires a railroad company to carry all express
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is of gr at value if they can keep their present facilities fo r
transportation. The longer their lines and the more favorable
their connections, the greater will be their own profits, and the
better their means of serving the public. In making their in
vestments and i n extending their business, they have undoubt dly
relied on securing and keeping favorable railroad transporta
tion, and i n this they were encouraged by the apparent willing
ness of railroad companies to accommodate them ; but the fact
still remains that they have never been allowed to do business
on any road except under a special contract, and that as a rule
only one express company has been admitted on a road at the
same time.
The territory traversed by the railroads involved in the present
suits is part of that allotted in the division between the expre s
companies to the Adams and Southern �ompanies, and i n due
time after the roads were built the e companies contracted with
the railroad companies for the privileges of an express business.
The contracts were a l l in writing, in which the rights of the
respective parties were clearly defined, and there is now no
dispute about what they were. Each contract contained a pro
'1'ision for its termination by either party on notice. That notice
has been given i n all the cases by the railroad companies, and
the express companies now sue for relief. Clearly this cannot
be afforded by keeping the contracts i n force, for both parti s
have agreed that they may be terminated at any time by either
party on notice ; nor by making new contracts, because that is
not within the scope of j udicial power.
The exact que tion, then, is whether these express companies
can now demand as a right what they have heretofore had only
as by permission. That depends, as is conceded, on whether all
railroad companies are now by law charged with the duty of
carrying all express companies in the way that express carriers
when taken are usually carried, just as they are with the duty
of carrying all p as engers and freights when offered in the
way that p assengers and freight are carried. The contracts
which these companies once had are now out of the way, and
the companies at this time possess no other rights than such as
belong to any other company or person wi h ing to do a n express
busine s upon these roads. If they are entitled to the relief the�
ask it is because it is the duty of the railroad companies to fur
nish express facilities to all alike who demand them.
The con titutions and the l aws of the States in which the roads
are situated place the companies that own and operate them on
the footing of common carriers, but there is nothing which in
positive terms requires a railroad company to carry all express
') ') h
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companies in the way that under some circumstances they may

be able without inconvenience to carry one company. In Kansas,

the Missouri, Kansas and Texas Company must furnish sufficient

accommodations for the transportation of all such express freight

as may be offered, and in each of the States of Missouri, Arkan-

sas and Kansas railroad companies are probably prohibited from

making unreasonable discriminations in their business as car-

riers, but this is all.

Such being the case, the right of the express companies to a

decree depends upon their showing the existence of a usage, hay-

ing the force of law in the express business, which requires rail-

road companies to carry all express companies on their passen-

ger trains as express carriers are usually carried. It is not

enough to establish a usage to carry some express company, or

to furnish the public in some way with the advantages of an

express business over the road. The question is not whether these

railroad companies must furnish the general public with reason-

able express facilities, but whether they must carry these particu-

lar express carriers for the purpose of enabling them to do an
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express business over the lines.

In all these voluminous records there is not a syllable of evi-

dence to show a usage for the carriage of express companies on

the passenger trains of railroads unless specially contracted for.

While it has uniformly been the habit of railroad companies to

arrange, at the earliest practicable moment, to take one express

company on some or all of their passenger trains, or to provide

some other way of doing an express business on their lines, it

has never been the practice to grant such a privilege to more

than one company at the same time, unless a statute or some

special circumstances made it necessary or desirable. The ex-

press companies that bring these suits are certainly in no situa-

tion to claim a usage in their favor on these particular roads,

because their entry was originally under special contracts, and

no other companies have ever been admitted except by agree-

ment. By the terms of their contracts they agreed that all

their contract rights on the roads should be terminated at the

will of the railroad company. They were willing to begin and to

expand their business upon this understanding, and with this

uncertainty as to the duration of their privileges. The stoppage

of their facilities was one of the risks they assumed when they

accepted their contracts, and made their investments under

them. If the general public were complaining because the rail-

road companies refused to carry express matter themselves on

their passenger trains, or to allow it to be carried by others, dif-

ferent questions would be presented. As it is, we have only to
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companies in the way that under some circumstances they may
be able without inconvenience to carry one company. In Kansas,
the l\1is ouri, Kansas and Texas ompany mu t furni h ufficient
accommodations for the tran portation of all such expre s freight
as may be offered, and in each of the States of Missouri, Arkan
sas and Kansas rail road companies are probably prohibited from
making unreasonable discriminations i n their business as car
rier , but this is all.
Such being the case, the right of the express companies to a
decll'ee depends upon their showing the exist nee of a usage, hav
ing the force of law in the expres bu iness, which requir rail
road companies to carry all express companies on their pass n
ger trains as express carriers are usually carried. It is not
enou h to establi h a usage to carry some expre s company, or
to furnish the public in some way with the advantages of an
expre. busines over the road. The que tion is not whether thes0
rai lroad compani s mu t furnish the general p ublic with reason
able xpr ss facil iti e , but whether they mu t carry these particu
lar xpress carrier for the purpose of enabling them to do an
expres business over the line .
In all these voluminous records there is not a yllable of evi
dence to show a usage for the carri age of expre s compani s on
the pas enger trains of railroads unl s specially contracted for.
Whil jt has uniformly been the habit of rai lr ad companies to
arrano·e, at the arl ie t practicable moment, to take one expres
company on some or all of their pa enger train , or to provid0
some other way of doing an xpr ss busines on their lin s, it
has never been the practice to grant such a privilege to more
than one company at the same time, unles a statute or some
special circumstanc s made it nece sary or de irable. The ex
press companies that bring these suits are certainly in no situa
tion to claim a usage in thei r favor on these particular roads,
becau e their entry. was originally under special contract , and
no other companies have ever been admitt d exc pt by agree
ment. By the terms of their contracts they agreed that all
their contract riO'hts on the roads should be terminated at the
will of the railroad company. They were willing to begin and to
expand their business upon this understanding, and with thi.;;
uncertainty as to the duration of their privil eges. The stoppage
of their faci lities was one of the risks they assumed when the
accepted their contracts, and made their investment under
them. If the general public were complaining becau e the rail
road companies refused to carry express matter themselves on
their passenger trains, or to allow it to be carried by oth rs, dif
ferent questions would be presented. As it is, we have only to
��h
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decide whether these particular express companies must be car-

ried notwithstanding the termination of their special contract

rights.

The difficulty in the cases is apparent from the form of the

decrees. As express companies had always been carried by rail-

road companies under special contracts, which established the

duty of the railroad company upon the one side, and fixed the

liability of the express company on the other, the court, in de-

creeing the carriage, was substantially compelled to make for

the parties such a contract for the business as in its opinion they

ought to have made for themselves. Having found that the rail-

road company should furnish the express company with facili-

ties for business, it had to define what those facilities must be,

and it did so by declaring that they should be furnished to the

same extent anfl upon the same trains that the company ac-

corded to itself or to any other company engaged in conducting

an express business on its line. It then prescribed the time and

manner of making the payment for the facilities and how the

payment should be secured, as well as how it should be measured.
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Thus, by the decrees, these railroad companies are compelled to

carry these express companies at these rates, and on these terms,

so long as they ask to be carried, no matter what other express

companies pay for the same facilities or what such facilities may,

for the time being, be reasonably worth, unless the court sees fit,

under the power reserved for that purpose, on the application

of either of the parties, to change the measure of compensation.

In this way, as it seems to us, "the court has made an arrange-

ment for the business intercourse of these companies, such as,

in its opinion, they ought to have made for themselves," and

that, we said in Atchison, Topeka and Santa Fe R. R. Co. v.

Denver & New Orleans R. R. Co., 110 U. S. 667, 4 S. Ct. R. 185,

followed at this term in Pullman Palace Car Co. v. Missouri

Pacific Ry. Co., 115 U. S. 587, 6 S. Ct. R. 194, could not be done.

The regulation of matters of this kind is legislative in its char-

acter, not judicial. To Avhat extent it must come, if it comes at

all, from Congress, and to what extent it may come from the

States, are questions we do not now undertake to decide; but

that it must come, when it does come, from some source of legis-

lative power, we do not doubt. The legislature may impose a

duty, and when imposed it will, if necessary, be enforced by

the courts, but, unless a duty has been created either by usage or

by contract, or by statute, the courts cannot be called on to give

it effect.

The decree in each of the cases is reversed, and the suit is re-

manded, with directions to dissolve the injunction, and,
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decide whether these particular express companies must be car
ried notwithstanding the termination of their special contract
right .
The difficulty i n the cases is apparent from the form of the
decrees. As express companies bad always been carried by rail
road companies under special contracts, which established the
duty of the railroad company upon the one side, and fi xed the
l iability of the express company on the other, the court, in deJ
creeing the carriage, was substantially compelled to make for
the parti such a contract for the busine s a in its opinion they
ought to have made for them elve . Having found that the rail
road company shoul d furnish the express company with facili
ties for business, it had to define what those facil ities must be,
and it did so by declarin o· that they should be furnished to the
same extent an<'.l upon the same trains that th company ac
cor led to it elf or to any other company en ·age d i n conducting
a n expr s bu ine on its l ine. It then p rescribed the time and
manner of making the payment for the faciliti s and bow the
payment should be secured, as well as bow it should be measured.
Thu , by the decrees, the e rai l road companies are compell d to
carry the e expre s companies at these rates, and on these terms,
so lonO' a they a k to be carried, no matter what other . express
companies pay for the same facilities o r what such facilities may,
for th time being be r asonably worth, unle s the court sees fit,
under the power re rved for that purpo , on the application
of either of the parties, to cbang the measure of compen ation.
In this way, as it ems to u , " the court bas made an arrange
ment for the bu ine s intercourse of these companies, such as,
in its opinion, th y ought to have ma le for themselves, " and
that, we aid i n Atchi on, Topeka and Santa Fe R. R. Co. v.
Denv r & New Orl an R. R. Co., 1 10 U. S . 667, 4 S. Ct. R. 1 8 5,
followed at this term i n Pullman Palace Car Co. v. Missouri
Pacific Ry. o., 1 15 . S. 5 7, 6 S. Ct. R. 1 94, could not be done.
The r gulation of matters of tbi kind is legisl ative in its char
acter, not j udicial. To what extent it mu t come, if it comes at
all , from Congress, an d to what extent it may come from the
States, are questions we do not now undertake to decide ; but
that it must come when it does come, from some source of l egis
lative power, we do not doubt. The l egisl ature may impose a
duty, and Vi hen impo ed it will, if necessary, be enforc d by
the cou rt b ut, unle s a duty h as been created either by usage or
by contract, or by statute, the courts cannot be called on to give
it effect.
The decree in each of the cases is reversed, and the suit is re
manded, with directions to dissolve the injunction, and,
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after adjusting the accounts between the parties for business

done while the injunctions were in force, and decreeing the

payment of any amounts that may be found to be due, to

dismiss the bills.

Mr. Justice Miller filed an opinion vigorously dissenting,

with which Mr. Justice Field concurred.

87. HART V. CHICAGO AND NORTHWESTERN RAIL-
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after adj usting the accounts between the parties for business
done while the inj unctions were in force, and decreeing the
payment of any amounts that may be found to be due, to
dismiss the bills.
1\!IR. JUSTICE MILLER filed an opinion vigorously dissenting,
with which Mr. Justice Field concurred.

WAY CO.,

69 Iowa 485, 29 N. W. R. 597. 1886.

On the eighteenth day of April, 1883, plaintiff delivered to

defendant, at the city of Des Moines, one car-load of property,

which the latter undertook to transport to the town of Miller,

in Dakota territory. The property shipped in the car consisted

87.

HART V. CHICAGO AND NORTHWESTERN RAIL
WAY C O.,

of six horses, two wagons, three sets of harness, a quantity of

grain, a lot of household and kitchen furniture, and personal

effects. The contract under which the shipment was made pro-

vided that the horses should be loaded, fed, watered and cared

for by the shipper at his own expense, and that one man in

charge of them would be passed free on the train that carried
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the car. It also provided that no liability would be assumed

by the defendant on the horses for more than $100 each, unless

by special agreement noted on the contract, and no such special

agreement was noted on the contract. Plaintiff placed a man

in charge of the horses, and he was permitted to, and did, ride

in the car with them. When the train reached Bancroft, in this

state, it was discovered that the hay which was carried in the

ear to be fed to the horses on the trip was on fire. The car was

broken open and the man in charge of the horses was found

asleep. The trainmen and others present attempted to extin-

guish the fire, but before they succeeded in putting it out the

horses were killed, and the other property destroyed. This ac-

tion was brought to recover the value of the property. There

was a verdict and judgment for plaintiff, and defendant ap-

peals.

Reed, J. — I. There was evidence which tended to prove that

the fire was communicated to the car from a lantern which the

man in charge of the horses had taken into the car. This lantern

was furnished by plaintiff, and was taken into the car by

his direction. Defendant asked the circuit court to instruct the

jury that if the fire which destroyed the property was caused

by a lighted lantern in the sole use and control of plaintiff's ser-
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which the latter undertook to transport to the town of Mi.Her,
in Dakota territory. The property shipped in the car consisted
of six horses, two wagons, three s ts of harness, a quantity of
grain, a lot of household and kitchen furniture, and p ersonal
effects. The contract under which the shipment was made pro
vided that the horses should be loaded, fed, watered and cared
for by the sh ipper at his own expense, and that one man in
charge of them would be passed free on the train that carried
the car. It also provided that no liability would be assumed
by the defendant on the horses for more than $100 each, unless
by special agreem nt noted on the contract, and no such special
agreement was noted on the contract. Plaintiff placed a man
in charge of the horses, and he was permitted to, and did, ride
in the car with them. When the trai � reached Bancroft, in this
state, it was discovered that the hay which was carried in the
car to be fed to the horses on the trip was on fire. The car was
broken open and the man in charge of the horses was found
asleep. The trainmen and others present attempted to extin
guish the fire, but before they succeeded in putting it out the
horses were killed, and the other property destroyed. This ac
tion was brought to recover the value of the property. There
was a verdict and judgment for plaintiff, and defendant ap
peals.
REED, J.-I. There was evidence which tended to prove that
the fire was communicated to the car from a lantern which the
man in charge of the horses had taken into the car. This lantern
was furnished by plaintiff, and was taken into the car by
his direction. Defendant asked the circuit court to instruct the
j ury that if the fire which destroyed the p roperty was caused
by a l ighted lantern in the sole use and control of plaintiff 's ser338
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vant, who was in the car in charge of the property, plaintiff

could not recover. The court refused to give this instruction

but told the jury that, if the fire was occasioned by the fault

or negligence of plaintiff's servant, who was in charge of the

property, there could be no recovery. The jury might have

found from the evidence that the fire was communicated to the

hay from the lantern, but that plaintiff' 's servant was not guilty

of any negligence in the matter. The question presented by this

assignment of error, then, is whether a common carrier is re-

sponsible for the injury or destruction of property, while it

is in the course of transportation, w^hen the injury is caused

by some act of the owner, but which is unattended with any

negligence on the part of the owner.

The carrier is held to be an insurer of the safety of the prop-

erty while he has it in possession as a carrier. His undertaking

for the care and safety of the property arises by the implication

of law out of the contract for its carriage. The rule which holds

him to be an insurer of the property is founded upon considera-

tions of public policy. The reason of the rule is that, as the
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carrier ordinarily has the absolute possession and control of the

property while it is in course of shipment, he has the most

tempting opportunities for embezzlement or for fraudulent col-

lusion with others. Therefore, if it is lost or destroyed while in

his custody, the policy of the law imposes the loss upon him.

Coggs V. Bernard, 2 Ld. Raym., 909; Forward v. Pittard, 1

Durn. & E., 27 ; Riley v. Home, 5 Bing., 217 ; Thomas v. Railway

Co., 10 Met. (Mass.) 472, 43 Am. D. 444; Roberts v. Turner, 12

Johns. (N. Y.) 232, 7 Am. D. 311; Moses v. Railway Co., 24 N.

H. 71, 55 Am. D. 222 ; Rixford v. Smith, 52 N. H. 355, 13 Am. R.

42. His undertaking for the safety of the property, however, is

not absolute. He has never been held to be an insurer against

injuries occasioned by the act of God, or the public enemy, and

there is no reason why he should be ; and it is equally clear, we

think, that there is no consideration of policy which demands

that he should be held to account to the owner for an injury

which is occasioned by the owner's own act; and whether the

act of the owner by which the injury was caused amounted to

negligence is immaterial also. If the immediate cause of the loss

was the act of the owner, as between the parties, absolute justice

demands that the loss should fall upon him, rather than upon

the one who has been guilty of no wrong; and it can make no

difference that the act cannot be said to be either wrongful or

negligent. If, then, the fire which occasioned the loss in ques-

tion was ignited by the lantern which plaintiff's servant, by his

direction, took into the car, and which, at the time, was in the
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vant, who was in the car in charge of the property, plaintiff
could not recover. The court refused to give this instruction
but told the j ury that, if the fire was cccasioned by the fault
or negligence of plaintiff 's servant, who was i n charge of the
property, there could be no recovery. The jury might have
found from the evidence that the fire was communicated to the
hay from the lantern, but that plaintiff 's servant was not guilty
of any negligence i n the matter. The question presented by this
assignment of error, then, is whether a common carrier is re
spon ible for the inj ury or destruction of property, while it
is in the course of transportat ion, wh n the inj ury is cause l
by some act of the owner, but which is unattended with any
negligence on the part of the owner.
The carrier is held to be an insurer of the safety of the prop
erty while he has it in posse ion as a carrier. H i undertaking
for the care and safety of the property ari es by the implication
of law out of the contract for its carriage. The rule which holds
him to be an i nsurer of the property is founded upon considera
tions of public policy. The reason of the rule i that, as the
carrier ordinarily has the absolute possession and control of the
property while it is in course of shipment, he has the most
tempting opportunities for embezzl ement or for fraudulent col
l usion with others. Ther fore, if it i lo t or de troyed while i n
h i s custody, the policy o f the law impo e s the loss upon him.
Coggs v. Bernard, 2 Ld. Raym . , 909 ; Forward v. Pittard, 1
Durn. & E . , 2 7 ; Riley v. Horne, 5 Bing., 2 1 7 Thomas v. Railway
Co., 1 0 Met. ( Ma s. ) 472, 43 Am. D . 444 Roberts v. Turner, 12
Johns. ( N. Y. ) 232, 7 Am. D . 3 1 1 ; Moses v. Rail way Co., 24 N.
H. 71, 55 Am. D. 222 ; Rixford v. Smith, 52 N. H. 355, 13 Am. R.
42. H is undertaking for the safety of the property, however, is
not absolute. He has never been held to be an insurer against
injuries occasioned by the act of G od, or the public enemy, and
there is no reason why he should be ; and it is equally clear, we
think, that there is no consideration of policy which demands
that he should be held to account to the owner for an injury
which is occasioned by the owner 's own act ; and whether the
act of the owner by which the injury was caused amounted to
negligence is immat rial also. If the immediate cause of the loss
was the act of the owner, as between the parties, absolute justice
demands that the loss should fall upon him, rather than upon
the one who has been gui lty of no wrong ; and it can make no
difference that the act cannot be said to be either wrongful or
negligent. If, then, the fire which occasioned the lo s in ques
tion was ignited by the l antern which plaintiff 's servant, by his
direction, took into the car, and which, at the time, was in the
·

·
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exclusive control and care of the servant, defendant is not lia-

ble, and the question whether the servant handled it carefully

or otherwise is not material. This view is abundantly sustained

by the authorities. See Hutch. Carr., § 216, and cases cited in

the note; also Lawson Carr. §§ 19, 23.

(Omitting other questions.) Judgment reversed.

88. FORWARD V. PITTARD,

R IGHTS AND

DUTIE

OF

OMMON CARRIER.

exclmdve control and care of the servant, defendant is not lia
ble, and the question whether the servant handled it carefully
or otherwise is not material. This view is abundantly sustained
by the authorities. See H utch. Carr. § 216, and cases cited i n
the note ; a lso Law on Carr. s § 19, 23.
( Omitting other question . ) Judgment rever ed.

1 Term Rep. 27. 1785.

This was an action on the case against the defendant, as a

common carrier, for not safely carrying and delivering the

88.

plaintifiP's goods. The action was tried at the last summer assizes

at Dorchester, before Mr. Baron Perryn, when the jury found n.

FORWARD V. PITTARD,
1 Term Rep. 27.

verdict for the plaintiff, subject to the opinion of the court on

the following case:

1 7 5.

"That the defendant was a common carrier from London to

Shaftesbury. That on Thursday, the 14th of October, 1784, the

plaintiff delivered to him on Weyhill twelve pockets of hops

to be carried by him to Andover, and to be by him forwarded

to Shaftesbury by his public road wagon, which travels from
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London through Andover to Shaftesbury. That, by the course

of traveling, such wagon was not to leave Andover till the Sat-

urday evening following. That in the night of the following

day after the delivery of the hops, a fire broke out in a booth

at the distance of about 100 yards from the booth in which the

defendant had deposited the hops, which burnt for some time

with unextinguishable violence, and during that time communi-

cated itself to the said booth in which the defendant had de-

posited the hops, and entirely consumed them without any actual

negligence in the defendant. That the fire was not occasioned

by lightning."

Lord Mansfield. After stating the case. The question is,

whether the common carrier is liable in this case of fire? It ap-

pears from all the cases for 100 years back that there are events

for which the carrier is liable independent of his contract. By

the nature of his contract, he is liable for all due care and dili-

gence ; and for any negligence he is suable on his contract. But

there is a further degree of responsibility by the custom of the

realm, that is, by the common law; a carrier is in the nature

of an insurer. It is laid down that he is liable for every acci-

dent, except by the act of God, or the King's enemies. Now,
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was an action on the cas aO'ainst the def ndant, as a
common carrier, for not safely carrying and del ivering the
plaintiff '. g ods. The a ti on wa t ri d at the la t . umm r a size
at Dorch t r, b fore l\ Ir. Baron P rryn, wh n th j ury foun ] CJ.
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to Shaft bury b hi
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T rrIS

After tating th case. The qu stion is,
wh ther the common carri r i l i able in this ca e of fir � It ap
pears from a l l the cases fo r 100 y ars back that there ar events
for which the carrier is li.abl indep n dent of his contract. By
the n ature of his contract, h i liable for all due care and dili
gence ; and for any neo·l igence he is suable on hi contract. But
there i a further degree of responsibility by the custom of the
realm, th at i. by the common l aw ; a carrier i in the nature
of an insu rer. It is l aid down that he is li abl e for every acci
dent, except by the act of G od, or the K ing 's enemies. Now,
.
LORD

�

'L\

SFIELD.

,
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what is the act of God ? I consider it to mean something in oppo-

sition to the act of man; for everything is the act of God that

happens by his permission; everything, by his knowledge. But

to prevent litigation, collusion, and the necessity of going into

circumstances impossible to be unravelled, the law presumes

against the carrier unless he shows it was done by the King's

enemies or by such act as could not happen by the intervention

of man, as storms, lightning, and tempests.

If an armed force come to rob the carrier of the goods, he

is liable ; and a reason is given in the books, which is a bad one,

viz., that he ought to have a sufficient force to repel it ; but that

would be impossible in some cases, as for instance in the riots

in the year 1780. The true reason is, for fear it may give room

for collusion, that the master may contrive to be robbed on pur-

pose, and share the spoil.

In this case, it does not appear but that the fire arose from

the act of some man or other. It certainly did arise from some

act of man ; for it is expressly stated not to have happened by

lightning. The carrier therefore in this case is liable, inasmuch
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as he is liable for inevitable accident.

Judgment for the plaintiff.

89. RAILROAD CO. V. REEVES,

10 Wallace (U. 8.) 176. 1869.

Reeves sued the Memphis and Charleston Railroad Company

as a common carrier for damage to a quantity of tobacco re-

ceived by it for carriage, the allegation being negligence and

want of due care. The tobacco came by rail from Salisbury,

North Carolina, to Chattanooga, Tennessee, reaching the latter

place on the 5th of March, 1867. At Chattanooga it was re-

v.

REEVES.

§ § 88, 89

what is the aet of God ? I consider it to mean something in oppo
sition to the act of man ; for eYerything is the act of God that
happen by his permission · everything, by hi h'Tiowledge. But
to pre' ent l itigation, collu ion, and the neces ity of going into
circumstances impo sible to be u nravelled, the law p re umes
a gain t the carrier unless he shows it was done by the KinO' 's
enemies or by such act as could not happen by the intervention
of man, as storms, lightning, and tempests.
If an armed force come to rob the carrier of the goods, he
is l iable ; and a reason is given in the books, which is a bad one,
viz. that he ouO'ht to have a sufficient force to repel it ; but that
would be impossible in some ca e , a for in tance in the riot ·
i n the year 1 7 0. The true rea on i , for fear it may ·ive room
for col l u ion that the ma ter may contrive to b robbed on pur
pose and hare the p il.
In thi ca e it oe not appear but that the fi r a rose from
the act of some man or oth r. It c rtainly lid ari e from som
act of man ; for it is expre sly stat d not t have happened by
lightning. The carrier therefore in this case i l iable, inasmuch
as he i liable for inevitable accident.
J udgm nt for the plaintiff.

ceived by the INIemphis and Charleston Railroad Company on

the 5th of :March, and reloaded into two of its cars, about five

o'clock in the afternoon.

One Price, who as agent of Reeves was attending and looking

after the tobacco along the route, testified (though his testimony

9.

RAILR AD

V. RE EVES,

on this point was contradicted) that the agent of the company

at Chattanooga promised that, if the bills were brought over in

time, the tobacco should go forward at six o'clock that evening;

10

Wallace ( U.

. ) 176.

1 69.

and shortly before that time informed him that the bills had

come over, and assured him that the tobacco would go off at that

hour. Had it gone off the evening of the 5th it would not have

341
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and shortly before that time informed him that the bills h ad
come over and a u r d him that the tobacco would go off at that
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been damaged. An unprecedented flood submerged the track

and injured the tobacco.

Verdict for plaintiff.

RIGHTS AND D UTIES OF COMMON CARRIER.

been damaged. An unprecedented flood submerged the track
and inj ured the tobacco.
Verdict for plaintiff.

Miller, J. (Omitting a preliminary point) . As to the charge

given by the court, the language of the exception is more

general than we could desire. And if the errors of this

charge were less apparent, or if there was any reason to suppose

they were inadvertent, and might have been corrected if speci-

fied by counsel at the time, we would have some difficulty in

holding the exception to it sufficient. But the whole charge

proceeds upon a theory of the law of common carriers, as it re-

gards the effect of loss from the act of God, on the contract,

so different from our views of the law on that subject, that

it needs no special effort to draw attention to it, and it is so

clearly and frankly stated as to have made it the turning-point

of the case.

We are of opinion, then, that both the refusal to charge as re-

quested and the charge actually given are properly before us

for examination. As regards the first, we will only notice one
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of the rejected instructions, the fourth. It was prayed in these

words :

"When the damage is shown to have resulted from the im-

mediate act of God, such as a sudden and extraordinary flood,

the carrier would be exempt from liability, unless the plaintiff

shall prove that the defendant was guilty of some negligence

in not providing for the safety of the goods. That he could do

so must be proven by the plaintiff, or must appear in the facts

of the case."

It is hard to see how the soundness of this proposition can

be made clearer than by its bare statement. A common carrier

assumes all risks except those caused by the act of God and the

public enemy. One of the instances always mentioned by the

elementary writers of loss by the act of God is the case of loss

by flood and storm. Now, when it is shown that the damage re-

sulted from this cause immediately, he is excused.

What is to make him liable after this? No question of his

negligence arises unless it is made by the other party. It is

not necessary for him to prove that the cause was such as re-

leases him, and then to prove affirmatively that he did not con-

tribute to it. If, after he has excused himself by showing the

presence of the overpowering cause, it is charged that his negli-

gence contributed to the loss, the proof of this must come from

those who assert or rely on it.

The testimony in the case, wholly uncontradicted, shows one
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The testimony in the case, wholly uncontradicted, shows one
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of the most sudden, violent, and extraordinary floods ever known

in that part of the country. The tobacco was being transported

from Salisbury, North Carolina, to Memphis, on a contract

through and by several railroad companies, of which defendant

was one. At Chattanooga it was received by defendant, and

fifteen miles out the train was arrested, blocked by a land slide

and broken bridges, and returned to Chattanooga, when the

water came over the track into the car and injured the tobacco.

The second instruction given by the court says that if, while

the cars were so standing at Chattanooga, they were submerged

by a freshet which no human care, skill, and prudence could

have avoided, then the defendant would not be liable; but if

the cars were brought within the influence of the freshet by the

act of defendant, and if the defendant or his agent had not so

acted the loss would not have occurred, then it was not the

act of God, and defendant would be liable. The fifth instruc-

tion given also tells the jury that if the damage could have been

prevented by any means within the power of the defendant

or his agents, and such means were not resorted to, then the jury
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must find for plaintiff.

In contrast with the stringent ruling here stated, and as ex-

pressive of our view of the law on this point, we cite two de-

cisions by courts of the first respectability in this country.

In Morrison v. Davis & Co., 20 Pa. St. 171, 57 Am. D. 695,

goods being transported on a canal w^ere injured by the wrecking

of the boat, caused by an extraordinary flood. It was shown

that a lame horse used by defendants delayed the boat, which

would otherw^ise have passed the place W'here the accident oc-

curred in time to avoid the injury. The court held that the

proximate cause of the disaster was the flood, and the delay

caused by the lame horse the remote cause, and that the maxim,

causa proxima, non remota spectatur, applied as well to con-

tracts of common carriers as to others. The court further held,

that when carriers discover themselves in peril by inevitable

accident, the law requires of them ordinary care, skill, and fore-

sight, which it defines to be the common prudence which men of

business and heads of families usually exhibit in matters that

are interesting to them.

In Denny v. New York Central R. E. Co., 13 Gray 481, 74 Am.

D. 645, the defendants were guilty of a negligent delay of six

days in transporting wool from Suspension Bridge to Albany,

and while in their depot at the latter place a few days after it

was submerged by a sudden and violent flood in the Hudson

River. The court says that the flood was the proximate cause of

the injury, and the delay in transportation the remote one ; that
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of the most sudd n, violent, and extraordinary floods ever known
in that p art of the country. The tobacco was being transported
from Salisbury, North Carolina, to femphis, on a contract
through and by several railroad companies, of which defendant
was one. At Chattanooga it was received by defendant, and
fifteen miles out the train was a rrested, blocked by a land slide
and broken bridges, and returned to Chattanooga, wh n the
water came over the track into the car and injured the tobacco.
The second instruction given by the court says that i f, while
the cars were so stand ing at Chattanooga, they w re submerged
by a freshet which no human care, skill, and prudence could
have avoided, then the defendant would not be liable ; but if
the cars were brought within the influence of the freshet by the
act of defendant, and if the defendant or his agent had not so
acted the loss would not have occurred, then it was not the
act of God, and defendant would be liable. The fifth instruc
tion given also tells the j ury that if the damage could have been
prevented by any means within the power of the defendant
or his agents, and such means were not resorted to, then the j ury
must find for p laintiff.
In contrast with the stringent ruling here stated, and as ex
pressive of our view of the law on this point, we cite two de
cisions by courts of the first re pectability in this country.
In Morrison v. Davis & Co., 20 Pa. St. 1 7 1 , 57 Am. D. 695,
goods being transported on a canal were injured by the wrecking
of the boat, caused by an e xtraordinary flood. It was shown
that a l ame hor e used by defendants delayed the boat, which
would otherwi e have passed the place where the accident oc
curred i n time to avoid the inj ury. The court held that the
proximate cause of the disaster was the flood, and the delay
caused by the lame hor e the remote cause, and that the maxim,
cait,sa proxinia, non reniota spectatur, applied as well to con
tracts of common carriers as to others. The court further held,
that when carriers discover themselves in peril by inevitable
accident, the law requires of them ordinary care, skill, and foreight, which it defines to be the common prudence which men of
business and heads of families usually exhibit i n matters that
are intere ting to them.
In Denny v. New York Central R. R . Co., 1 3 Gray 481 , 74 Am.
D. 645, the defendants were guilty of a negligent delay of six
days i n transporting wool from Suspension Bridge to Albany.,
and while in their depot at the latter p lace a few days after it
was submerged by a sudden and violent flood in the Hudson
River. The court says that the flood was the proximate cause of
the injury, and the delay in transportation the remote one ; that
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the doctrine we have just stated governs the liabilities of com-

mon carriers as it does other occupations and pursuits, and it

cites with approval the case of Morrison v. Davis & Co.

Of the soundness of this principle we are entirely convinced,

and it is at variance with the general groundwork of the court's

charge in this case.

As the case must go back for a new trial, there is another

error which we must notice, as it might otherwise be repeated.

It is the third instruction given by the court, to the effect that

if defendant had contracted to start with the tpbacco the evening

before, and the jury believe if he had done so the train would

have escaped injury, then the defendant was liable. Even if

there had been such a contract, the failure to comply would

have been only the remote cause of the loss.

But all the testimony that was given is in the record, and we

see nothing from which the jury could have inferred any such

contract, or which tends to establish it, and for that reason no

such instruction should have been given.

Judgment reversed and a new trial ordered.
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66 Midi. 143; 33 N. W. B. 298; 11 Am. St. B. 479. 1887.

Case, against a common carrier for failure to deliver a con-

signment of boots and shoes to plaintiffs.

Campbell, C. J. This case presents a single question on facts

found.
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the doctrine we have just stated governs the liabilities of com
mon carriers as it does other occupations · and pursuits, and it
cites with approval the case of Morrison v. Davis & Co.
Of the soundness of this principle we are entirely convinced,
and it is at variance with the general groundwork of the court 's
charge in this case.
As the case must go back for a new trial, there is another
error which we must notice, as it might otherwise be repeated.
It is the third instruction giv n by the court, to the effect that
if defendant had contracted to tart with the tpbacco the evening
before, and the j ury believe if he had don so the train would
have escaped inj ury, then the defendant was liable. Even if
there had been such a contract, the failure to comply would
have been only the remote cau. e of the loss.
But all the te timony that was given is in the record, and we
see nothing from which the jury ould have inferred any such
contract, or which tends to establish it, and for that reason no
such instruction should have been given.
Judgment reversed and a new trial ordered.

Plaintiffs had a chattel mortgage against Francis M. and

Myron C. Butts, which was made on August 4, 1886. The next

day, the two Butts made a transfer of the property to one Steere.

Plaintiffs replevied from Steere, and on August 12 shipped

the goods by defendant's railroad from Edmore, directed to

Detroit, taking the usual bill of lading. On the same day, the

90.

PINGREE V. DE TROI T, LANSING AND NORTH ERN
RAILROAD CO.,

goods were taken by the sheriff at Stanton, on an attachment

against said F. M. and M. C. Butts, in favor of John W. Fuller

66 �Mich. 143; 33 N. W. R.

29

; 11 Am. St. R. 479.

1

7.

and others. Defendant notified plaintiffs of this seizure. Plain-

tiffs now sue defendant for not delivering the goods at Detroit.

The question is, whether the seizure by the sheriff' exonerated

defendant from such delivery. The court below held that it

did.

There seems to be a little apparent conflict between the cases
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against a common carrier for fail u re to del iver a con
s ignment of boots and shoes to p laintiffs.
C AMPBELL, C . J.

This ca e present a single question on facts

found.
Plaintiffs had a chattel mortgage against Francis M. and
Myron C. Butts, which was made on August 4, 1886. The next
day, the two Butts made a transfer of the property to on Steere.
Plaintiffs replevied from Steere, and on A ugust 12 shipped
the goods by defendant 's ra i l road from Edmore, directed to
Detroit, taking the u ual bill of l ading. On the same day, the
goods were taken by the sheri ff at Stanton, on an attachment
against said F. M. and M. C . Butts, in favor of John W. Fuller
and others. Defendant notified plaintiffs of this seizure. Plain
tiffs now sue defendant for not del ivering the goods at Detroit.
The question is, whether the s iz ir.e by the sheriff exonerated
defendant from such delivery. The court below held that it
did.
There seems to be a little apparent confl�ct between i;he cases
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on this question, but there can be no doubt where the rule of

justice lies. If the carrier could rely against all the world

upon the right of the consignor to intrust him with possession,

then it would be reasonable to hold him estopped from question-

ing that title. But there is no authority for such immunity.

The true owner may take his property from a carrier as well as

from any one else. If a carrier gets property from a person

not authorized to direct its shipment, he has been declared by

the supreme court of this state to have no lien for his services,

and no right to retain the property : Fitch v. Newberry, 1 Doug.

1; 40 Am. Dec. 33. There is no sense or justice in enabling a

consignor to compel a carrier, at his peril, to defend a title that

he knows nothing about, and has no means of defending, unless

the consignor gives it to him. In the present case, the attach-

ment was against plaintiffs' mortgagors, and was regular. It

must have been levied on the claim that plaintiffs had no right

to the goods. Defendant could not have resisted the seizure with-

out incurring the risk of serious civil, and perhaps criminal, lia-

bility; and if plaintiff's' claim is correct, this must have been
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done at defendant's own risk and expense.

This precise question was decided in favor of the carrier in

Stiles v. Davis, 1 Black, 101, upon the ground that defendant

was not required to resist the sheriff, and could not properly

do so. This rule has been adhered to by the United States su-

preme court, and followed to a considerable extent. It is the

only rule compatible with public order. A carrier must other-

wise resist the officer, or find some one who will swear out a re-

plevin, which a carrier usually has not knowledge enough to

justify. If the carrier cannot call on the consignor to defend,

and must take the risk and the loss, his position would be one

of hopeless weakness. If he declines to accept custody of goods,

he runs the risk of an action ; and if a wrongful holder, by doubt-

ful title, or even by theft, compels him to receive the consign-

ment, he can get the value from the carrier who has had them

seized by the true owner, unless the carrier has means of proof,

that he never can be presumed to have, of the lack of interest

in the shipper.

Whatever may be a carrier's duty to resist a forcible seizure

without process, he cannot be compelled to assume that regular

process is illegal, and to accept all the consequences of resisting

officers of the law. If he is excusable for yielding to a public

enemy, he cannot be at fault for yielding to actual authority

what he may yield to usurped authority.

I think the judgment should be affirmed.
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on this question, but there can be no doubt where the rul e o f
j ustice l ies. If the carrier coul d rely against a l l the world
upon the right of the consignor to i ntrust him with possession,
then it woul d be reasonable to hold him estopped from question
ing that title. But there is no authority for such i mmunity.
The true owner may take his property from a carrier as wel l as
from any one else. If a carrier gets property from a person
not authorized to direct its shipment, he has been declared by
the supreme court of this state to have no lien for his services,
and no right to retain the property : F itch v. Newberry, 1 Doug.
1 ; 40 Am. Dec. 33. There is no sense or ju tice in enabling a
consignor to compel a carrier, at his peril, to defend a title that
he knows nothing about, and has no mean of defending, unless
the consignor gives it to him. In the p resent case, the attach
ment was against p laintiffs ' mortgagors, and was regular. It
must have been levied on the claim that p laintiffs had no right
to the goods. Defendant could not have resisted the seizure with
out i ncurring the risk of serious civil, and perhaps criminal, lia
bility ; and if plaintiffs ' claim is correct, this must h ave been
done at defendant 's own ri k and expense.
This precise question was decided in favor of the carrier in
Stiles v. Davis, 1 Black, 101, upon the ground that defendant
was not required to re. i t the sheriff, and could not properly
do so. This rule ha be n adhered to by the United States su
preme court, and follovved to a con iderable extent. It i the
only rul e compatible with public order. A carrier mu t other
wise resist the officer, or find some one who wil l swear out a re
p levin, which a carrier usually has not knowl edge enough to
justify. If the carri er cannot call on the consignor to defend,
and must take the risk and the loss, his position wou l d be one
of hop l ess weakness. If he declines to accept custody of goods,
he runs the risk of an action ; and i� a wrongful holder, by doubt
ful title, or even by theft, compels him to receive the consign
ment, he can get the value from the carrier who has had them
seized by the true owner, unless the carrier has means of p roof,
that he never can be presumed to have, of tli.e lack of interest
in the shipper.
Whatever may be a carrier 's duty to resist a forcible seizure
without process, he cannot be compelled to assume that regular
process is illegal, and to accept all the consequences of resisting
officers of the law. If he is excusabl e for yielding to a public
enemy, he cannot be at fanlt for yi l ding to actual authority
what he may yield to usurped authority.
I think the judgment shoul d be affirmed.
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91. STILES V. DA^^S,

1 Black i r. S.) lul. 1S61.

Tkovzr against defendants, common carriers, for goods of the
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k

.J 101.

r e.

ralue of $4,0OC». Verdict for plaintiff for ^3,041.14.

Nelson, J. The case was tins: The plaintiffs below, Davis

and Barton, had purchased the remnants of a store of dry goods

of the assignee of a firm at JanesTille. Wisconsin, who had failed,

� -�� - � .
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1 �61 .

n carrier

laintiri for
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ao

of the

.;3. il. 1±.

and made an assignment for the benefit of their creditors. The

goods were packed in boxes, and delivered to the agents of the

Union Despatch Company to be conveyed by railroad to Ilion,

Herkimer county. New York.

On the arrival of the goods in Chicago, on their way to the

The

place of destination, they were seized by the sheriff", under an

f the

attachment issued in behalf of the creditors of the insolvent

firm, at Janesville, as the property of that firm, and

the defendant, one of the proprietors and agent of the Union

Despatch Company at Chicago, was summoned as garnishee.

The goods were held by the sheriff, under the attachment, until

judgment and execution, when they were sold. They were at-
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tached, and the defendant summoned on the third of Novem-

ber, 1S57 ; and some days afterwards, and before the commence-

ment of this suit, which was on the sixteenth of the month, the

plaintiffs made a demand on the defendant for their goods, which

was refused, on the ground he had been summoned as garnishee

in the attachment suit.

The court below charged the jur^-, that any proceedings in

the State court to which the plaintiffs were not parties, and of

which they had no notice, did not bind them or their property ;

and further, that the fact of the goods being garnished, as the

ern

propeiiy of third persons, of itself, under the circumstances of

m mence

the case, constituted no bar to the action : but said the jury might

weigh that fact in determining whether or not there was a con-

nth. th

version.

hi h

TVe think the court below erred. After the seizure of the

goods by the sheriff, under the attachment, they were in the

custody of the law and the defendant could not comply with

the demand of the plaintiff's without a breach of it, even admit-

ting the goods to have been, at the time, in his actual possession.

lil

The case, however, shows that they were in the possession of

f

the sheriff's officer or agent, and continued there until disposed

of under the judgment upon the attachment. It is tme. that

these goods had been delivered to the defendant, as carriers, by
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thir

the plaintiffs, to be conveyed for them to the place of destina-

tion, and were seized under an attachment agaiast third per-

sons ; but this circumstance did not impair the legal effect of the

seizure or custody of the goods under it, so as to justify the de-

fendant in taking them out of the hands of the sheriff. The

right of the sheriff' to hold them was a question of law, to be de-

termined by the proper legal proceedings, and not at the will

·1

of the defendant, nor that of the plaintiffs. The law on this

subject is well settled, as may be seen on a reference to the cases

collected in sections 453, 290, 350, of Drake on Attach 't, 2d

e

edition.

(Turwhitt's Exch. R., 1069; 4 Dowling, 242. S. C). There the

plaintiff was a coach proprietor, and the defendant the owner

e ' t ion.
T

of a carriage depository in the city of London. One Banks hired

a chaise from the plaintiff, and afterwards left it at the de-

·

pr c · e que

i n wa

refused to deliver it up to the plaintiff' on demand, although he
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admitted it to be his proper^.'.

Lord Abinger, C. B., observed, that the defendant's refusal to

deliver the chaise to the plaintiff was grounded on its being on

his premises, in the custody of the law. That this was no evi-

dence of a wi'ongful conversion to his own use. After it was

attached as Bank's property, it was not in the custody of the

defendant, in such a manner as to permit him to deliver it up

laintiff w
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( Turwhitt

fendant's depositor}'. "While it remained there, it was attached

in an action against Banks; and, on that ground, the defendant

een

350

This precise question was determined in Yerrall v. Robinson

·

e

up

t e

p r perty.

at all. And Alderson, B.. observed: Had the defendant de-

Lor

livered it, as requested, he would have been guilty of a breach of

law.

.rl.binD'er,

deli,er the c h

·

. B..
t

e

h

The plaintiff's have mistaken their remedy. They should have

brought their action against the officer who seized the goods, or

erre .

ha

lain i

w·

y of the la

against the plaintiffs in the attachment suit, if the seizure was

made under their direction. As to these parties, the process be-

ing against third persons, it would have furnished no justifica-

tion, if the plaintiff' could have maintained a title and right to

possession in themselves.

Judgment of the court below reversed, and vcriire de novo, etc.

^ 92. BENNETT V. AAIERICAN EXPRESS CO.,

83 Me. 236; 22 Atl B. 159; 23 Am. St. E. 774. 1891.

Foster. J. It is undisputed that the plaintiff was lawfully pos-

sessed and the owner of the saddles of three deer which were
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legally killed under the laws of this state; that the same were^

closely boxed, in good condition for shipment, and delivered by

the plaintiff onto the platform of the Maine Central Railroad

Company, at Newport station, plainly marked to the consignees

in Boston, The defendants' agent was notified that the box was

left for transportation, and thereupon he delivered it into the

defendants' car, on the arrival of the train, but no receipt or

bill of lading was ever given to the plaintiff. Upon the arrival

of the train at Augusta, the saddles were seized by a game war-

den, and by him removed from the defendants' car, without

a-ny search warrant or other legal process, and without objec-

tions from the defendant company or their agents, and have

never since been delivered, either to the consignees or the ex-

press company.

Upon the facts thus stated, the defendants' liability is fully

established. * The plaintiff's ownership of the property, its de-

livery to the defendants for transportation, and their accept-

ance for that purpose, and its non-delivery to the consignees, are

prima facie evidence of negligence. The burden is therefore
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upon the defendants to show facts exempting them from liabil-

ity : Little v. Boston and Maine R. R. Co., 66 Me. 241.

The property of the plaintiff while in the hands of the de-

fendants as common carriers, in transitu, was seized by an officer,

without any warrant or other legal process. Nor does it appear

that any was ever obtained. The officer was, therefore, a mere

trespasser, and the defendants were liable, under the rule of the

common law, in the same manner as if they had allowed any

other trespasser to take the property out of their custody: Ed-

wards V. White Line Transit Co., 104 Mass. 163, 6 Am. Rep. 213.

As against the plaintiff, the seizure was of no more validity than

a trespass of an unofficial person. There has never been any

adjudication from any tribunal that the property seized was

contraband, or other than the lawful property of the plaintiff.

The common carrier is not relieved from the fulfillment of his

contract, or his liability as such carrier, any more than if the

loss had occurred from fire, theft, robbery, or accident. He

stands in the relation of insurer, where, as in this case, no special

contract is shown, and, upon grounds of public policy, is liable

for all losses resulting from accident, trespass, theft, or any kind

of unlawful dispossession of the property intrusted to him to

carry, — excepting only such as arise by the act of God or public

enemies: Adams v. Scott, 104 Mass. 166; Kiff v. Old Colony

and Newport R'y Co., 117 Mass. 593, 19 Am. Rep. 429; Fille-

brown v. Grand Trunk R'y Co., 55 Me. 462, 92 Am.'Dec. 606.

In the case of Edwards v. White Line Transit Co., 104 Mass.
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legal ly killed under the la'' s of this <'.'tate ; that the same wer(\
closely boxed, in good condition for shi pment, and del ivered by
the p laintiff onto the platform of the 1aine Central Railroad
Company, at Newport station, plainly marked to the consignees
in Boston. The defend ants ' agent was notifi e d that the box was
left for tran ·portation, and thereupon he delivered it into the
defendants ' car, on the arrival of the train, but no receipt or
bill of lading was ever given to the p l aintiff. Upon the arrival
of the train at Augusta, the saddles were seized by a game war
den, and by him removed from the defendant ' car, without
a•ny search warrant or other legal process, and without obj ec
tions from the defendant company or their agents, and have
never since been delivered, either to the consignees or the ex
press company.
Upon the facts thus stated, the defendants ' liability is fully
established. The p laintiff 's ownership of the property, its de
l ivery to the defendants for tran portation, and their accept
anc for that purpose, and its non-delivery to the consignees, are
prima facie evidence of negligence. The burden is therefore
u p on the defendants to show facts exempting them from liabil
ity : Little v. Boston and l\Iaine R. R. Co., 66 Me. 241.
The p roperty o f the p laintiff while in the hands of the de
fendants as common carriers, in t 1'ansit1t, was seized by an officer,
without any warrant or other legal p rocess. Nor does it appear
that any was ever obtained. The officer was, therefore, a mere
trespas er, and the defendants were liable, under the rul e of the
common l aw, in the same mann r as if they had allowed any
other trespasser to take the property out of their custody : E d .
wards v . White Line Transit Co., 1 04 Mass. 1 63, 6 Am. Rep. 213.
As against the plaintiff, the s izure was of no more validity than
a trespass of an unofficial p rson. There has never b en any
adjudication from any tribunal that the property seiz d was
contraband, or other than the l awful property of the pl aintiff.
The common carrier is not reliev d from the fu lfillment of his
contract, or his liabi l ity as such carrier, any more than if the
loss had occurred from fire, theft, robbery, or accident. He
stands in the relation of insurer, where, as in this case, no special
contract is shown, and, u pon grounds of public policy, is liable
for all l osses resulting from accident, trespass, theft or any kind
of unlawful disposses. ion of the property intrnsted to him to
carry,-excepting only such as arise by the act of G od or public
enemies : Adams v. Scott, 104 Mass. 166 ; Kiff v. Old Colony
and Newport R 'y Co., 1 1 7 Mass. 593, 19 Am. Rep. 429 ; Fille
brown v. Grand Trunk R 'y Co., 55 Me. 462, 92 Am. Dec. 606.
In the case of E dwards v . White Line Transit Co., 104 Mass.
·
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163, 6 Am. Rep. 213, it was held that while the carrier was not

liable in trover for conversion of the property, he was, neverthe-

less, liable on his contract or obligation as common carrier, where

the officer seizing the property was a trespasser. "The owner

may, it is true," say the court, "maintain trover against the

officer who took the property from the carrier; but he is not

obliged to resort to him for his remedy. He may proceed di-

rectly against the carrier upon his contract, and leave the car-

rier to pursue the property in the hands of those who have

wrongfully taken it from him."

(After deciding that the game laws would not justify de-

fendants in refusing to ship the property.)

The box was delivered to and received by the company. No

information was asked concerning its contents, and none given.

If the plaintiff knew by report, when he delivered the property

to the defendants, that their agents had been directed not to

receive any deer or parts thereof, yet there was no limitation of

the company's responsibility by special contract, or such knowl-

edge brought home to this plaintiff, and assented to by him, as
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would be necessary to limit such responsibility: Fillebrown v.

Grand Trunk R'y Co., 55 Me. 462, 92 Am. Dec. 606. "A com-

mon carrier may limit his responsibility for property intrusted

to him," says Bigelow, C. J., in Buckland v. Adams Exp. Co.,

97 Mass. 125, 93 Am. Dec. 68, "by a notice containing reasonable

and suitable restrictions, if brought home to the owner of goods

delivered for transportation, and assented to clearly and un-

equivocally by him. It is also settled that absent is not neces-

sarily to be inferred from the mere fact that knowledge of such

notice on the part of an owner or consignor of goods is shown.

The evidence must go further, and be sufficient to show that

the terms on which the carrier proposed to carry the goods were

adopted as the contract between the parties according to which

the service of the carrier was to be rendered."

It is undoubtedly the right of the carrier to require good

faith on the part of those who deliver goods to be carried, or

enter into contracts with him. The degree of care to be exer-

cised, as well as the amount of compensation for the carriage of

property, depends largely on its nature and value, and no fraud

or cleception should be used which would mislead the carrier as

to the extent of his duties or the risks which he assumes. But

we fail to see any such evidence of fraud or deception in this

case as would exonerate these defendants.

This property was lawfully the property of the plaintiff; it

was delivered to and accepted by the defendant company for

transportation to a point beyond the limits of this state. Their
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163, 6 Am. Rep. 213, it was held that while the carrier was not
liable in trover for conversion of the property, he was, neverthe
less, li able on his contract or obligation as common carrier, where
the officer izing the property was a trespasser. ' ' The owner
may, it is true, ' ' say the court, ' ' maintain trover again t the
officer who took the property from the carrier ; but he is not
obl i ged to r sort to him for his remedy. He may proceed di
rectly against the carrier upon his contract, and leave the car
rier to pursue the property i n the hands of those who have
wrongful ly taken it from him. ' '
(After deciding that the game laws would not j ustify de
fendants i n refusing to ship the p roperty. )
The box was delivered to and received by the company. No
information was asked concerning its contents, and none given.
I f the plaintiff knew by report, when he delivered the property
to the defendants, that their agents had been directed not to
receive any deer or parts thereof, yet there was no limitation of
the company 's re ponsibil ity by special contract, or such knowl
edge bro ght home to this plaintiff, and assented to by him, as
would be nece sary to l imit such responsibil ity : F i llebrown v.
Grand Trunk R 'y Co., 55 Me. 462 , 92 Am. Dec. 606. ' ' A com
mon carrier may l imit his responsibi lity for property i ntruste<l
to him, " says Bigelow, C. J., in Buckland v. Adams E xp. Co.,
9 7 Mass. 125, 93 Am. Dec. 68, ' ' by a notice containing reasonable
and suitable restriction , if brought home to the owner of goods
delivered for transportation, and assented to clearly and unquivocally by him. It is also settled that aFtsP.nt is not n c s
sarily to be i nferred from the mere fact that knowledge of such
notice on tlr n part of an owner or consignor of goods is shown.
The evidence must go further, and be sufficient to show that
the terms on which the carrier proposed to carry the goods were
adopted as the contract between the p�rties according to which
the service of the carrier was to be rendered. ' '
It is u11doubtedly the right of the carrier t o require good
faith on the part of those who deliver goods to be carried, or
enter into contracts with him. The dr.>gree of care to be exer
cised, as well as the amount of compensation for the carriage of
property, depends l argely on its nature and va l ue, and no fraud
or deception rshoul d be used which would misl ead the carrier as
to the ex:.ent of his duties or the risks which he assumes. But
we fail to see any such evidence of fraud or deception in this
case as would exonerate these defendant .
This property was l awfully the property of the p laintiff ; it
was del iv red to and accepted by the defendant company for
transportation to a point beyond the l imits of this state. Their
�.1.Q
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liability as common carriers held them to a strict fulfillment of

their obligation in relation to the property in their charge. That

obligation was not merely to transport the property in this state,

but to a point outside of its limits, in another state. It had law-

fully conmieneed to move as an article of commerce from one

state to another. From that moment it became the subject of

interstate commerce, and, as such, was subject only to national

^regulation, and not to the police power of the state. The same

is unquestionably true in relation to whatever agency or instru-

mentality may be used as the means of transporting such com-

modities as may lawfully become the subject of purchase, sale,

or exchange, under the commerce clause of the constitution of the

United States. The transportation of the subject of interstate

commerce, where it is such as may lawfuly be purchased, sold,

or exchanged, is, without doubt, a constituent of commerce itself,

and is protected by and subject only to the regulation of Con-

gress : The Daniel Ball, 10 Wall. 557, 565 ; Bowman v. Chicago

etc. Ry. Co., 125 U. S. 465, 485, 8 S. Ct. R. 689; County of

Mobile V. Kimball, 102 IT. S. 691 ; Welton v. Missouri, 91 U. S.

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:39 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

275 ; Coe V. Errol, 116 U. S. 517, 6 S. Ct. R. 475 ; Leisy v. Hardin,

135 U. S. 100, 10 S. Ct. R. 681.

Defendants to be defaulted; damages to be assessed at nisi

prius.

93. ORANGE CO. BANK V. BROWN,

9 Wend. (N. Y.) 85, 24 Am. D. 129. 1832.

Case, against a carrier for negligence resulting in the loss of

a. trunk containing $11,250. The plaintiff bank had requested one

Phillips to bring to it from the Bank of America seven sealed

packages of bank notes of the above value, advising him to put

them in charge of the captain of defendant's steamboat. He

liab i l ity as common carriers held them to a strict fulfillment of
th ir obligation in relation to the property in their charge. That
obligation was not merely to transport the property in this state,
but to a point outside of its limits, in another state. It had law
fully commenced to move as an article of commerce from one
state to another. From that moment it became the subjeet of
interstate commerce, and, as such, was subject only to national
regulation, and not to the police power of the state. The same
is unquestionably true in relation to whatever agency or instru
mental ity may be used as the means of transporting such com
modities as may lawfully become the subject of purchase, sale,
or exchange, under the commerce clause of the constitution of the
United States. The transportation of the subject of interstate
commerce, where it is such as may lawful y be purchased, sold,
or exchanged, is, without doubt, a constituent of commerce itself,
and is protected by and subj ect only to the regulation of Con
gres : The Daniel Ball, 10 Wall . 557, 565 ; Bowman v. Chicago
etc. Ry. Co., 1 25 U. S . 465, 485, 8 S. Ct. R. 689 ; County of
fobile v. Kimball, 102 U. S . 691 ; Welton v. Missouri, 9 1 U. S .
275 ; Coe v . Errol , 1 1 6 U . S . 5 1 7, 6 S. Ct. R . 475 ; Leisy v . Hardin,
135 U. S. 100, 10 S. Ct. R. 681.
Defendants to be defaulted ; damages to be assessed at nisi
prius.

informed the captain or clerk that he had a trunk *'of impor-

tance ' ' which he wished to put in the office. At their suggestion

he put the trunk behind the door till they should get under way.

93.

He then went ashore for a few minutes and on returning found

ORANGE CO. BANK V. BROWN,

the trunk was gone.

9 Wend. (N. Y.) 85, 24 Am.

By Court, Nelson, J. This case is peculiar in many of its

features, and must be determined by a recurrence to some of

D.

129.

1832.

the general and fundamental principles which govern actions

of this kind. The rule of the common law in relation to com-

mon carriers has been frequently pronounced a rigorous one,

and its vindication by Lord Holt affords abundant evidence, if
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against a carrier for negl igence resulting in the l oss of
a .trunk containing $ 1 1 ,250. The plaintiff bank had requested one
Phillips to bring to it from the Bank of America seven sealed
packages of bank notes of the above value, a dvising him to put
them in charge of the captain of defendant 's steamboat. He
informed the captain or clerk that he had a trunk ' ' of impor
tance ' ' which he wished to put in the office. At thei r suggestion
he put the trunk behind the door till they should get under way.
He then went ashore for a few minutes and on returning found
the trunk was gone.
CASE,

By Court, NELSON, J. This case is peculiar in many of its
features, and mu t be determined by a recurrence to some of
the general and fundamental principles which govern action�
of this kind. The rule of the common law in relation to com�
mon carriers has been frequently pronounced a rigorous one,
and its vindication by Lord Holt affords abundant evidence, if
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any were wanting, of the truth of the observation. He says, in

Lane v. Cotton, 1 Vin. Abr. 219, though one may think it a

hard case that a poor carrier that is robbed on the road, with-

out any manner of default in him, should be answerable for all

the goods he takes, yet the inconveniency would be far more

intolerable if it were not so, for it would be in his power to

combine with robbers, or to pretend a robbery or some other

accident, without a possibility of remedy to the party, and the

law will not expose him to so great a temptation. This reason,

which I believe is the only one that has ever been given for the

origin of the rule, and which probably had much foundation

in fact in the early and rude age in which it must have been

established, it is obvious, at this day, is nearly as applicable to

every person intrusted with the property of another, as it is to

the common carrier. In proportion, however, to the rigor of

the liability, was exacted the compensation for it and the means

of enforcing payment, which affords a sort of equivalent for the

harshness of the rule. Accordingly we find it frequently laid

down in actions of this kind, as a fundamental proposition, that
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the common carrier is liable in respect to his reward, and that

the compensation should be in proportion to the risk. So strictly

was this rule adhered to that it was repeatedly decided by

Lord Holt that the hackney coachman was not liable for the

traveling trunk of the passenger which was lost, unless a dis-

tinct price had been paid for the trunk as well as for the per-

son ; and that where it was the custom of the stage coach for pas-

sengers to pay for baggage above a certain weight, the coachman

was responsible only for the loss of goods beyond such weight :

1 Vin. Abr. 220, and cases there cited. So in the analogous case

of the innkeeper, if a guest stops at an inn, and departs for a

few days, leaving his goods; if they are stolen during his ab-

sence, the landlord is not liable as innkeeper, for at the time

of the loss the owner was not his guest, and he had no benefit from

the keeping of the goods : Cro. Jac. 188 ; 1 Vin. Abr. 225. It has

since been determined that the stage coachman is responsible

for the baggage of the passenger, though no distinct price was

paid for it, upon the ground, however, still consistent with the

principle of the above cases, to wit, that the reward for carrying

the same was included in the fare for the passenger: 1 Wheat.

Selw. 301, n. 1.

Now, upon the ground that the defendants in this case have

received no compensation or reward from the plaintiffs or any

other person for the transportation or risk of the money in

question, and that they were deprived of such reward by the

unfair dealing of the agent of the plaintiffs with the defend-
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any were wanting, of the truth of the observation. He says, in
Lane v. Cotton, 1 Vin. Abr. 219, though one may think it a
hard case that a poor carrier that is robbed on the road, with
out any manner of default in him, should be answerable for all
the goods he takes, yet the inconveniency would be far more
intolerable if it were not so, for it would be in his power to
combine with robbers, or to p retend a robbery or some other
accident, without a possibility of remedy to the p arty, and the
l aw will not expose him to so great a temptation. This reason,
which I believe is the only one that has ever been given for the
origin of the rule, and which probably had m uch foundation
in fact in the early and rude age in which it must have been
established, it is obvious, at this day, is nearly as applicable to
every person in.trusted with the property of another, as it is to
the common carrier. In proportion, however, to the rigor of
the liability, was exacted the compensation for it and the means
of enforcing payment, which affords a sort of equivalent for the
harshness of the rule. Accordingly we find it frequently lai d
down in actions of this kind , as a fundamental p roposition, that
the common carrier is l iable in respect to his reward, and that
the compensation shoul d be in p roportion to the risk. So strictly
was this rule adhered to that it was repeatedly decided by
Lord Holt that the hackney coachman was not liable for the
traveling trunk of the passenger which was lost, unless a dis
tinct price had been paid for the trunk as wel l as for the per
son ; and that where it was the custom of the stage coach for pas
sengers to pay for baggage above a certain weight, the coachman
was responsible only for the loss of goods beyond such weight :
1 Vin. Abr. 220, and cases there cited. So in the analogous cas8
of the innkeeper, if a guest stops at an i nn, and departs for a
few days, leaving his goods ; i f they are stolen during his ab
sence, the landlord is not l iable as innkeeper, for at the time
of the loss the owner was not his guest, and he had no benefit from
the keeping of the goods : Cro. J ac. 1 8 8 ; 1 Vin. Abr. 225. It has
since been determined that the stage coachman is responsible
for the baggage of the passenger, though no distinct p rice w.as
paid for it, upon the ground, however, still consistent with the
principle of the above cases, to wit, that the reward for carrying
the same was i ncluded in the fare for the passenger : 1 Wheat.
Selw. 301, n. 1 .
Now, upon the ground that the defendants in this case have
received no compensation or reward from the pl aintiffs or any
other person for the transportation or risk of the money in
question, and that they were deprived of such reward by the
unfair dealing of the agent of the plaintiffs with the defend351
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ants, I am of opinion the plaintiffs cannot recover, and that

they were properly nonsuited upon the trial. As a general rule,

where there has been no qualified acceptance of goods by special

agreement, or where an agreement cannot be inferred from

notice, the carrier is bound to make inquiry as to the value of the

box or article received, and the owner must answer truly at his

peril; and if such inquiries are not made, and it is received at

such price for transportation as is asked with reference to its

bulk, weight, or external appearance, the carrier is responsible

for the loss, whatever may be its value. If he has given general

notice that he will not be liable over a certain amount, unless the

value is made known to him at the time of delivery, and a premi-

um for insurance paid, such notice, if broi\ght home to the knowl-

edge of the owner (and courts and juries are liberal in inferring

such knowledge from the publication of the notice), is as ef-

fectual in qualifying the acceptance of the goods as a special

agreement, and the owner, at his peril, must disclose the value,

and pay the premium. The carrier in such case is not bound to

make the inquiry, and if the owner omits to make known the
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value, and does not therefore pay the premium at the time of

the delivery, it is considered as dealing unfairly with the car-

rier, and he is liable only to the amount mentioned in his notice,

or not at all, according to the terms of his notice : 1 Wheat. Selw.

305, 306, 308, and notes; 6 Com. L. R. 333 (1st Am. Ed.) ; 4

Burr. 2298 ; 5 Com. L. R. 476 ; 8 Pick. 182 ; 11 Com. L. R. 243.

In this case no notice has been given by the defendants limiting

their responsibility, and they are no doubt liable to the full value

of the baggage of the passenger lost, or of the goods lost, which

they have received without any special agreement qualifying

the risk for transportation. The defendants cannot succeed upon

this ground. But in the absence of notice, if any means are used

to conceal the value of the article, and thereby the owner avoids

paying a reasonable compensation for the risk, this unfairness

and its consequence to the defendants, upon the principles of

common justice as well as those peculiar to this action, will ex-

e]npt them from the responsibility ; for such a result is alike due

to the defendants, who have received no reward for the risk,

and to the party who has been the cause of it by means of dis-

ingenuous and unfair dealing. Thus, where the plaintiff deliv-

ered to the carrier a box, telling him there was a book and to-

bacco in it, when it contained one hundred pounds, and it was

lost, he should not recover. It is true that in such a case a party

did recover, though Rolle, C. J., considered it a cheat; but it is

clear that at this day he could not recover : 4 Burr. 2301.

So, where a box, in which there was a large sum of money,

352

93

R IG H T

A 1 D DUTIES O F COJ\DIO�

RRIER.

ants, I am of opin ion the plaintiffs cannot recover, and that
they were properly n onsuited upon the trial. A a general rule,
\Yhere there ha been no qualified acceptance of good by special
agre ment, or where an agreement cannot be inf rred from
notic , the carrier is bound to make inquiry as to the value of the
box or article received, and the mvn r must ansvi'er truly at his
peril ; and if such i nquiries are not made, and it is rec ived at
such price for transportation as is a. ·ked with reference to it
bulk, weight, or external appearance, the carrier is responsible
for the loss, whatever may be its value. If he has given general
notice that he will not be liable over a certain amount, unless the
value is made known to him at the time of delivery, and a premi
um for insuran ce paid, such notice, if brot\ght home to the knowl
e lge of the owner ( and courts and j iries are liberal i n inferring
uch lmowledge from the publication of the notice) , is as ef
fect nal in qualifying the acceptance of the goods as a special
greement, and the owner, at his peril, must disclose the value,
a11
pay the premium. The carrier in such case is not bound to
m�ke the inquiry, and if the owner omits to make known the
Yc. lue, an d doe
not ther fore pay the premium at the time o f
the tlel iv ry, i t is consid red as dealing unfairly with the car
rier, and he is liabl only to the amount m ntioned in his notice,
1 Wheat. Selw.
or not at all, accordino· to the terms of his n oti
305, 306, 308, and note ; 6 Com. L. R. 333 ( 1 t Am. E el ) ; 4
Burr. 2298 ; 5 om. L. R. 476 ; 8 Pick. 1 2 ; 1 1 Com. L. R. 243.
In this case no notice has been given by the defendants limiting
thei r responsil ility, and they are no doubt liable to the ful l value
of the baggage of the pa enO'er lost, or of th goods lost, wh ich
they have rece ived without any pecial agr ment quali fyino·
the risk for transportation. The defendants cannot succeed upon
this ground. But in the absence of notice, i f any means are used
·to conceal the value of the article, and thereby the owner avoid
paving a reasonable compensation for the risk, this un fairne s
and its consequence to the defendant , upon the principles of
ommon j u. tice as wel l as those peculiar to this action, will ex
empt them from the responsibility · for such a result is al ike due
to the defendant , who have received no reward for the risk,
and to the party who has been the cause of it by means of dis
ingenuous and unfair dealinO'. Thus where the plaintiff del iv
ered to the carrier a box, telling him there wa a book and to
ba cco in it, wh n it contained one hundred pound and it was
.lo. t, he ::;hould not recover. It is true that in such a case a party
did recover, though Rol le, C. J . , considered it a cheat ; but it i s
clear that at this day. h e could not recover : 4 Burr. 2301.
So, where a box, in which there was a larO'e sum of money,
:
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was brought to a carrier, who inquired its contents, and was an-

swered it was filled with silk, upon which it was taken and lost, it

was held the owner could not recover: 4 Burr. 2301. So where

a bag sealed was delivered to a carrier, and was said to contain

two hundred pounds, and a receipt was given for the same,

when, in fact, it contained four hundred pounds, and it was

lost, the carrier was held answerable only for the two hundred

pounds, as the reward extended no farther: Id.; Selw. 305 (n.)

These cases all proceed upon the ground that the carrier is de-

prived of his reward for the extra value of the article, and con-

sequent extra risk incurred, by means of the unfair if not fraud-

ulent conduct of the owner, and therefore the rigor of the com-

mon law rule is not applied to him, and he is only held responsi-

ble for the loss in case of gross negligence. If the defendants

are to be made responsible to the plaintiffs through the medium

and acts of their agent, who was employed to carry the money

from New York to the bank, the plaintiffs also must be held re-

sponsible to' the defendant for his conduct ; the obligation must

be reciprocal. Instead of committing the several packages of
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money to the captain, which of themselves generally indicat.:^

their value, and in this case would have done so, as the figures

(by which I understand the quantity of money in each package)

could be seen upon them, and thereby enable the captain to exact

a reasonable compensation for the risk, and apprise him of the

necessity of greater care and caution in the safe conveyance of

the money, which he naturally would bestow in proportion to the

value, the agent of the plaintiffs put them into his trunk, and

committed it to the captain as his baggage, affording no other

indication of the value of its contents than that it was a trunk

of importance. This was enough to attract the attention of the

felon who might be standing by to its contents, but certainly was

not calculated to afford information to the captain of the ex-

traordinary character and value of those contents. The captain

might understand he had a costly wardrobe and other neces-

saries and conveniences for traveling of great value, but not that

the trunk contained eleven thousand dollars in bank bills, which

the traveler was carrying for hire or friendship, and not as

traveling expenses.

It may be difficult to define with technical precision what may

legitimately be included in the term baggage, as used in connec-

tion with traveling in public conveyances; but it may be safely

asserted that money, except what may be carried for the ex-

penses of traveling, is not thus included, and especially a sum

like the present, which was taken for the mere purpose of trans-

portation. We have already seen that formerly so strict was
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was brought to a carrier, who inquired i ts contents, and was an
swered it was fi l led with silk, upon which it was taken and lost, it
was held the owner could not recover : 4 Burr. 2301. So where
a bag sealed was delivered to a carrier, and was said to contain
two hundred pounds, and a receipt was given for the same,
when, in fact, it contained four hundred pounds, and it was
lost, the carrier was hel d answerable only for the two hundred
pounds, as the reward extended no farther : Id. ; Selw. 305 ( n. )
These cases a l l p roceed upon the ground that the carrier is de
prived of his reward for the extra value of the article, and con
sequent extra risk incurred, by means of the unfair if not fraudulent conduct of the owner, and therefore the rigor of the com
mon l aw rule is not applied to him, and he i s only held responsi
ble for the loss i n case of gross negligence. If the defendants
are to be made responsible to the plaint iffs through the medium
and acts of thei r agent, who was empl oyed to carry the money
from New York to the bank, the p laintiffs a lso must be hel d re
sponsible to· the defendant for his conduct ; the obl igation must
be reciprocal . Instead of committing the several packages of
money to the captain, which of themsel ves general ly indicatc.
their value, and i n this case woul d have done so, as the figures
( by which I understan d the quantity of money i n each package )
coul d be seen upon them, and thereby enabl e the captain to exact
a reasonable compensation for the risk, and apprise him of the
necessity of greater care and caution in the safe conveyance of
the money, which he naturall y woul d bestow i n proportion to the
value, the agent of the p la intiffs put them i nto his trunk, and
committed it to the captain as his baggage, affording no other
indication of the value of its contents than that it was a trunk
of i mportance. This was enough to attract the attention of the
felon who might be standing by to its contents, but certainly was
not calcul ated to afford information to the captain of the ex
traordinary character and val ue of those contents. The captain
might understand he had a costly wardrobe and other neces
saries and conveniences for traveling of great val ue, but not that
the trunk contained eleven thousand dollars in bank b i lls, which
the traveler was carrying for hire or friendship, and not as
trave l ing expenses.
It may be difficult to define with technical precision what may
l egitimately be included in the term baggage, as used i n connec
tion with traveling in publ i c conveyances ; but it m ay be safely
asserted th at money, except what may be carried for the ex
penses of traveling, is not thus included, and especially a sum
l ike the present, which was taken for the mere purpose of trans
portation. We h ave already seen that formerly so strict was
23
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tlie rule that tlie carrier was liable only in respect to the reward

adhered to, that he was not held liable for the loss of the bag-

gage of the passenger unless a distinct price was paid for it. The

law is now very properly altered, as a reasonable amount of bag-

gage, by custom or the courtesy of the carrier, is considered as in-

cluded in the fare for the person; but courts ought not to per-

mit this gratuity or custom to be abused, and under pretense of

baggage to include articles not within the sense or meaning of

the term, or within the object or intent of the indulgence of the

carrier, and thereby defraud him of his just compensation, and

subject him to unknown and illimitable hazards. If the amount

of money in the trunk in this case is not fairly included under

the term baggage, as used in the connection we here find it (and

I cannot think it is), then the conduct of the agent was a virtual

conceabnent of that sum ; his representation of his trunk and the

contents as baggage, was not a fair one; and was calculated to

deceive the captain ; and it would be a violation of first principles

to permit the plaintiffs to recover. The case of Miles v. Cattle

et al., 19 Com. L. R. 219, in some respects resembles this case.
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The plaintiff was going to L., and took a seat in a public con-

veyance. He had with him a bag labeled "T. Miles, traveler,"

containing clothes worth about fifteen pounds. Before he started,

G. delivered hira a parcel containing a fifty-pound bank note,

addressed to an attorney in L., which the plaintiff was desired

to book at the defendants' office, and to be forwarded by the de-

fendants to L. The plaintiff, instead of doing so, put the parcel

in his own bag, intending to convey it to L. himself. If the

parcel had been sent by the defendants, it would have cost four

shillings and six pence. The bag and contents were lost. The

verdict was found for the fifteen pounds, with leave to apply to

increase it, on the facts in the case, by adding the fifty pounds.

The court denied the application, principally upon the ground

that the plaintiff had no interest in the fifty pounds. But it was

conceded by the court that the owner could not recover on the

facts. Tindale, J., says, in violation of his trust the plaintiff

thought proper not to deliver the parcel to the defendants, but

to deposit it in his own bag ; thereby depriving the owner of any

remedy he might have had against the defendants, and the de-

fendants of the sum they would otherwise have earned for the

carriage of the parcel. In this case the president of the bank

directed Phillips to commit the packages directed to the captain,

and had he followed such directions, the captain would have

been enabled to charge a reward for the carriage of the same,

and the captain, or the defendants, would have been responsible

for its safety. His omission to follow the directions was a viola-
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the rule that the carrier was liable only in respect to the reward
adhered to, that he was not hel d l iable for the loss of the bag
gage of the passenger unless a distinct price was paid for it. The
law is now very properly altered, as a reasonable amount of bag
gage, by custom or the courtesy of the carrier, is considered as in
cluded in the fare for the person ; but courts ought not to per
mit this gratuity or custom to be abused, and under pretense of
baggage to include articles not within the sense or meaning of
the term, or within the object or intent of the indul gence of the
carrier, and thereby defraud him of his j ust compensation, and
subject him to unknown and i l l imitable hazards. I f the amount
of money i n the trunk in this case is not fairly included under
the term bagO'age, as used in the connection we here find it ( and
I cannot think it is) , then the conduct of the agent was a virtual
concealment of that sum ; his representation of his trunk and the
contents as baggage, was not a fair one ; and was calculated to
deceive the captain ; and it would be a violation of first principles
to permit the plainti ffs to recover. The case of Miles v. Cattle
et al., 19 Com. L. R. 219, in some respects resembles this case.
The plaintiff was going to L., and took a seat in a p ublic con
veyance. H e had with him a bag l abeled " T. Miles, traveler, "
containing clothes worth about fifteen pounds. Before he started,
G. delivered him a parcel containing a fifty-pound bank note,
a ddressed to an attorney in L., which the p laintiff was desired
to book at the defendants ' office, and to be forwarded by the de
fendants to L. The plaintiff, instead of doing so, put the parcel
in his own bag, intending to convey it to L. himself. If the
parcel had been sent by the defendants, it would have cost four
shi l l ing:; and six pence. The bag and contents were lost. The
verdict was found for the fifteen pounds, with leave to apply to
increase it, on the facts in the case, by adding the fifty pounds.
The court denied the application, p rincipally upon the ground
that the plaintiff had no interest in the fifty pounds. But it was
conceded by the court that the owner could not recover on the
facts. T indale, J., says, in violation of his trust the p laintiff
thought proper not to deliver the parcel to the defendants, but
to deposit it in his own bag ; thereby depriving the owner of any
remedy he might have had against the defendants, and the de4
fonda nts of the sum they woul d otherwise have earned for the
carriage of the parcel. In thi s case the president of the bank
directed Phillips to commit the packages directed to the captain,
and had he fol lowed such directions, the captain would have
been enabled to charge a reward for the carriage of the same,
and the captain, or the defendants, would have been responsible
for its safety. His omission to follow the directions was a viola354
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tion of liis trust, for which the defendants are not accountable.

It was decided in Sewall v. Allen et al., in the court of errors,

6 Wend. 335, that the Dutchess and Orange Steamboat Com-

pany, and the members thereof, were not liable for the loss of

packages of bank bills intrusted to the captain of the boat, on

the ground that the carriage of bank bills was not within the

ordinary business of the company, and so far as the usage ex-

tended, it was a personal trust committed to the captain, who

alone received the compensation, or in other words, the com-

pany were neither by their charter or usage under it, common

carriers of bank bills. From the facts appearing in that case,

I presume the principle here decided by the highest judicial

tribunal in the state, would be equally applicable to this com-

pany, though from the direction the cause took upon the trial,

facts sufficient do not appear to raise the question. If so, it

seems to me impossible to maintain the proposition that the

defendants would be holden responsible for the loss of an article

in the trunk of a passenger, which in no sense of the term can

be considered a part of the baggage of the passenger, and for
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the transportation of which no compensation is received by the

company, when confessedly they would not be accountable for

the same article, if it had been committed directly to the care of

the captain, and a reasonable reward paid him for transportation.

If it is said the difference between the cases consists in this, that

in the one case it is a part of the baggage of the passenger, the

carrying of which is within the ordinary business of the com-

pany, and for which they receive the reward, and in the other,

it is a private transaction between the owner and the captain;

the answer I think is, that putting the article in the trunk does

not make it baggage. If it is included within that term, it is as

much baggage when distinctly committed to the care of the

captain as when in the trunk ; the place in which it is cannot, in

this instance, at least, vary the character of the article or the

transaction ; the object is the transportation of the money, with-

out reference to a connection with the person of the passenger.

Having come to the conclusion upon what I view as the merits

and principle of the case, that the plaintiffs cannot recover, it is

unimportant to examine any other question discussed upon the

argument.

Motion for new trial denied.
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tion of his trust, for which the defendants are not accountable.
It was decided in Sewall v. Allen et al., in the court of errors,
6 \Vend. 335, that the Dutchess and Orange Steamboat Com
pany, and the members thereof, were not liable for the loss of
packages of bank bills intrusted to the captain of the boat, on
the ground that the carriage of bank bills was not within the
ordinary business of the company, and so far as the usage ex
tended, it was a personal trust committed to the captain, who
alone received the compensation, or in other words, the com
p any were neither by their charter or usage under it, common
carriers of bank bills. From the facts appearing in that case,
I presume the p rinciple here decided by the highest j udicial
tribunal in the state, would be equally applicable to this com
pany, though from the d irection the cause took upon the trial,
facts sufficient do not appear to raise the question. If so, it
seems to me impos ible to maintain the proposition that the
defendants would be holden responsible for the loss of an article
in the trunk of a passenger, which in no sense of the term ean
be considered a part of the baggage of the passenger, and for
the transportation of which no compensation is received by the
company, when confessedly they would not be accountable for
the same article, i f it had been committed directly to the care o f
the captain, and a reasonable reward paid him for transportation.
If it is said the difference between the cases consists in this, that
in the one case it is a part of the baggage of the p assenger. the
carrying of which is within the ordinary business of the com
pany, and for which they receive the reward, and in the other,
it is a private transaction between the owner and the captain ;
the answer I think is, that p utting the article in the trunk does
not make it baggage. If it is included within that term, it is as
much baggage when distinctly committed to the care of the
captain as when in the trunk ; the place in which it is cannot, in
this instance, at least, vary the character of the article or the
transaction ; the object is the transportation of the money, with
out reference to a connection with the person of the passenger.
H aving come to the conclusion upon what I view as the merits
and principle of the case, that the p laintiffs cannot recover, it is
unimportant to examine any other question discussed upon the
argument.
Motion for new trial denied.
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4. 94. EVANS V. FITCHBURG RAILROAD CO.,

RIGHTS AND DUTIES OF COMMON CARRIER.
94.

EVANS V. FITCHBURG RAILROAD CO.,

Ill Mass. 142; 15 Am. B. 19. 1872.

Tort to recover for injuries to plaintiff's horse. He had

111 Mass. 142)· 15 Am. R. 19.

1872.

delivered two horses to defendant, and tied them in the car.

He offered to prove that one had been injured by kicks from

the other, and that both had previously been kind. The na-

ture of the charge and refusal to charge by the judge below

are sufficiently indicated in the opinion. Judgment for plaintiff.

Ames, J. According to the established rule as to the liability

of a common carrier, he is understood to guarantee that (with

the well-known exception of the act of God and of public ene-

mies) the goods entrusted to him shall seasonably reach their

Tort to recover for injuries to pl aintiff 's horse. H e had
delivered two horses to defendant, and tied them in the car.
H e offered to prove that one had been injured by kicks from
the other, and that both had previously been kind. The na
ture of the charge and refusal to charge by the j udge below
are sufficiently indicated in the opinion. Judgment for p laintiff.

destination, and that they shall receive no injury from the man-

ner in which their transportation is accomplished. But he is

not, necessarily and under all circumstances, responsible for the

condition in which they may be found upon their arrival. The

ordinary and natural decay of fruit, vegetables and other per-

ishable articles; the fermentation, evaporation or unavoidable

leakage of liquids; the spontaneous combustion of some kinds
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of goods; are matters to which the implied obligation of the

carrier, as an insurer, does not extend. Story on Bailments,

§§ 492 a, 576. He is liable for all accidents and mismanage-

ment incident to the transportation and to the means and ap-

pliances by which it is effected; but not for injuries produced

by, or resulting from, the inherent defects or essential qualities

of the articles which he undertakes to transport. The extent

of his duty in this respect is to take all reasonable care and uge

all proper precautions to prevent such injuries, or to diminish

their effect, as far as he can; but his liability, in such cases, is

by no means that of an insurer.

Upon receiving these horses for transportation, without any

special contract limiting their liability, the defendants incurred

the general obligation of common carriers. They thereby became

responsible for the safe treatment of the animals, from the mo-

ment they received them, until the carriages in which they were

conveyed were unloaded. Moffat v. Great Western Railway Co.,

15 Law T. (N. S.) 630. They would be unconditionally liable

for all injuries occasioned by the improper construction or un-

safe condition of the carriage in which the horses were con-

veyed, or by its improper position in the train, or by the want

of reasonable equipment, or by any mismanagement, or want

of due care, or by any other accident (not within the well-
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AMES, J. According to the established rule as to the liability
of a common carrier, he is understood to guarantee that (with
the well-known exception of the act of God and of public ene
mies ) the goods entrusted to him shall seasonably reach their
destination, and that they shall receive no injury from the man
ner in which their transportation is accomplished. But he is
not, nece sarily and under all circum tances, responsible for the
condition in which they may be fo'J.nd upon their arrival. The
ordinary and natural decay of fruit, vegetables and other per
ishabl article ; the fermentation, evaporation or unavoidable
l eakage of l iquids ; the spontaneous combustion of some kinds
of goods ; are matters to which the implied obligation of the
carrier, as an in urer, does not extend. Story on Bailments,
§ § 492 a, 576. He is liable for all accidents and mismanage
ment incident to the transportation and to the means and ap
pl iances by which it is effected ; but not for injuries produced
by, or resulting from, the inherent def_ect or essential qmgities
of the articles which he undertakes to transport. The extent
of his duty i n this re pect is to take all reasonable care and �e
all proper precautions to prevent such injuries, or to diminish
their effect, as far as he can ; but hi l iability, in such cases, is
by no means that of an in urer.
Upon receiving these horses for transportation, without any
special contract limiting their liabil ity, the defendants incurred
the general obligation of common carriers. They thereby became
respon ible for the safe treatment of the animals, from the mo
ment they received them, until the carriages in which they were
conveyed were unloaded. Moffat v. Great We tern Railway Co.,
15 Law T. ( N. S . ) 630. They would be unconditional ly liable
for all injuries occasioned by the improper construction or un
safe condition of the carriage in which the horses were con
veyed, or by its improper position in the train, or by the want
of rea onable equipment, or by any mismanagement, or want
of due care, or by any other accident ( not within the well35 6
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known exception) affecting either the train generally or that par-

ticular carriage. But the transportation of horses and other

domestic animals is not subject to precisely the same rules as

that of packages and inanimate chattels. Living animals have

excitabilities and volitions of their own which greatly increase

the risks and difRculties of management. They are carried in

a mode entirely opposed to their instincts and habits; they may

be made uncontrollable by fright, or notwithstanding every pre-

caution, may destroy themselves in attempting to break loose,

or may kill each other. If the injury in this case was produced

by the fright, restiveness, or viciousness of the animals, and if

the defendants exercised all proper care and foresight to pre-

vent it, it would be unreasonable to hold them responsible for

the loss. Clarke v. Rochester & Syracuse Railroad Co., 14 N.

Y. 570, 67 Am. Dec. 205. Thus it has been held that if horses

or other animals are transported by water, and in consequence

of a storm they break down the partition between them, and by

kicking each other some of them are killed, the carrier will not

be held responsible. Laurence v. Aberdein, 5 B. & Aid. 107;
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Story on Bailments, § 576 ; Angell on Carriers, 214 a. The car-

rier of cattle is not responsible for injuries resulting from their

viciousness of disposition, and the question what was the cause

of the injury is one of fact for the jury. Hall v. Renfro, 3

Mete. (Ky.) 51. And in a New York case, Conger v. Hudson

River Railroad Co., 6 Duer, 375, Mr. Justice Woodruff says,

in behalf of the court: "We are not able to perceive any rea-

son upon which the shrinkage of the plaintiff's cattle, their dis-

position to become restive, and their trampling upon each other

when some of them lie down from fatigue, is not to be deemed

an injury arising from the nature and inherent character of the

property carried, as truly as if the property had been of any de-

scription of perishable goods."

It appears to us, therefore, that the first instruction which the

defendants requested the court to give should have been given.

If the jury found that the defendants provided a suitable car,

and took all proper and reasonable precautions to prevent the

occurrence of such an accident, and that the damage was caused

by the kicking of one horse by another, the defendants were en-

titled to a verdict. That is to say, they might be held to great

vigilance, foresight and care ; but they were not absolutely liable

as insurers against injuries of that kind. As there was evidence

also tending to show that the halter was attached by the plaintiff

to the jaw of one of the horses in a manner which might cause

or increase restiveness and bad temper, and also evidence that

their shoes were not taken off, the defendants were entitled to
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known exception ) affecting either the train generally or that par
ticular carriage. But the transportation of horses and other
domestic animals is not subject to precisely the same rules as
that of packages and inanimate chattels. Living animals have
excitabilities and volitions of their own which greatly increase
the risks and d ifficulties of management. They are carried in
a mode entirely opposed to their instincts and h abits ; they may
be made uncontrollable by fright, or notwithstanding every p re
caution, may destroy themselves in attempting to break loos ,
or may kill each other. I f the injury i n this ca e was p roduced
by the fright, restiveness, or viciousness of the animals, and if
the defendants exercised all proper care and foresight to p re
vent it, it would be unreasonable to hold them responsible for
the loss. Clarke v. Rochester & Syracuse Railroad Co., 14 N.
Y. 570, 67 Am. Dec. 205. Thus it has been held that if horses
or other animals a re transported by water, and in consequence
of a storm they br ak down the partition between them, and by
kicking each other some of them are killed, the carrier will not
be held responsible. Laurence v . Aberdein, 5 B. & Ald. 107 ;
Story on Bailments, § 576 ; Angell on Carriers, 214 a. The car
rier of cattle is not responsible for injuries resulting from their
viciousness of disposition, and the question what was the cause
of the injury is one of fact for the j ury. Hall v. Renfro, 3
Mete. ( Ky. ) 51. And in a New York case, Conger v. Hudson
River Railroad Co., 6 D uer, 375, l\'Ir. Justice Wo DRUFF says,
in behalf of the court : ' ' We are not able to perc ive any rea
son upon which the hrinkage of the plaintiff 's cattle, their dis
position to become re tive, and their trampling upon each other
when some of them lie down from fatigue, is not to be deemed
an injury arising from the nature and inherent character of the
property carried, as truly as if the property had been of any de
scription of perishable goods. ' '
It appears to us, therefore, that the fi rst instruction which the
defendants requested the court to give should have been given.
I f the j ury found that the defendants provided a suitable car,
and took all p roper and reasonable precautions to prevent the
occurrence of such an accident, and that the damage was caused
by the kicking of one horse by another, the defendants were en
titled to a verdict. That is to say, they might be held to great
vigilance, foresight and care ; but they were not absol utely l i able
as insurers against injuries of that kind. As there was evidence
also tending to show that the halter was attached by the plaintiff
to the jaw of one of the horses in a manner which might cause
or i ncrease restiveness and bad temper, and also evidence that
their shoes were not taken off, the defendants were entitled to
357
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the instruction that if the injuries were caused by the fault or

neglect of the plaintiff in these particulars, he could not recover.

This court has recently decided that for unavoidable injuries

done by cattle to themselves or each other, in their passage, the

common carrier is not liable. Smith v. New Haven & North-

ampton Railroad Co., 12 Allen, 531. This is another mode of

saying that a railroad corporation, in undertaking the transpor-

tation of cattle, does not insure their safety against injuries

occasioned by their viciousness and unruly conduct. Kendall

v. London & Southwestern Railroad Co., L. R. 7 Ex. 373. The

jury should therefore have been instructed that if the injury

happened in that way, and if the defendants exercised proper

care and foresight in placing and securing the horses while under

their charge, they are not to be held liable in this action. Upon

this point the burden of proof may be upon the defendants, but

they should have been permitted to go to the jury upon the ques-

tion whether there had been reasonable care on their part.

It appears to us also that the instruction actually given was not

a full equivalent for that which was requested and which, as we
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have seen, should have been given. It was not necessary to the

defense to show that the injury was caused in "an outburst of

viciousness." The proposition should have been stated much

more generally, and the jury should have been told that if from

fright, bad temper, viciousness, or any other cause without fault

on the part of the defendants, the horses became refractory and

unruly, and the kicking and injury were occasioned in that man-

ner, it was an unavoidable accident, for which the defendants

were not liable.

Exceptions sustained.

95. KANSAS PACIFIC RAILWAY CO. V. NICHOLS,

9 Kan. 235; 12 Am. E. 494. 1872.

Action for damages for cattle lost through negligence of the

carrier. Judgment for plaintiff.

Valentine, J. (After deciding an unimportant point of prac-

tice.) The main question in this case is, whether the railway

company, when it took the cattle of the plaintiff below for the

purpose of transporting them over its road, assumed the re-

sponsibilities of a common carrier or not. We think it did.

RIGHTS AND DUTIES OF COMMON CARRIER.

the instruction that if the inj uries were caused by the fault or
neglect of the plaintiff in these particular , he could not recover.
This court has recently d cid d that for unavoidable inj uries
done by cattle to themselves or each other, in their pa sage, the
common carrier is not liable. Smith v. New Haven & North
ampton Railroad Co., 12 Al len, 531. This is another mode of
saying that a railroad corporation, in undertaking the transpor
tation of cattle, does not in ure their safety against injuries
occasioned by their viciousness and unruly conduct. Kendall
v. London & Southwestern Railroad Co., L. R. 7 Ex. 373. The
j ury should therefore have been instructed that if the inj ury
happened in that way, and i f the defendants exercised proper
care and foresight in p lacing and securin g the horses while under
their charge, they are not to be held liable in this action. Upon
this point the burden of proof may be upon the defendants, but
they should have been permitted to go to the j ury upon the ques
tion whether there had been reasonable care on their part.
It appears to us also that the instruction actually given was not
a full equivalent for that which was requested and which, as we
have seen, should have been given. It was not necessary to the
defense to show that the injury was caused in ' ' an outburst of
viciousness. ' ' The proposition should have been stated much
more generally, and the j ury should have been told that if from
fright, bad t mper, viciousness, or any other cause without fault
on th part of the defendants, the horses became refractory and
unruly, and the kicking and injury were occasioned in that man
ner, it was an unavoidable accident, for which the defendants
were not l iable.
Exceptions sustained.

This question has already been decided in this court in the case

of The Kansas P. Railway Co. v. Reynolds, 8 Kan. 623. In the

case of Kimball v. The Rutland & Burlington R. R. Co., 26 Vt.
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95 . KANSAS PACIFIC RAILWAY C O. V. NICHOLS,
9 Kan. 235; 12 Am. R. 494.

1872.

Action for damages for cattle lost through negligence of the
carrier. Judgment for p laintiff.

( A fter deciding an unimportant point of prac
tice. ) The main question in this case is, whether the railway
company, when it took the cattle of the plaintiff below for the
purpose of transporting them over its road, assumed the re,
sponsibilities of a common carrier or not. We think it did.
Thi , question has already been decided in this court in the case
of The Kansas P. Railway Co. v. Reynolds, 8 Kan. 623. In the
case of Kimball v. The Rutland & Burlington R. R. Co., 26 Vt.
VALENTINE, J.
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247, 62 Am, D. 567, et seq., the court decided that "a railway-

company that transport cattle and live stock for hire, for such

persons as choose to employ them, thereby assume and take upon

themselves the relation of common carriers, and v/ith the re-

lation the duties and obligations which grow out of it ; and they

are none the less common carriers from the fact that the trans-

portation of cattle is not their principal business or employ-

ment." See also Welsh v. Pittsburg, Ft. Wayne & C. R. R. Co.,

10 Ohio St. 65, 75 Am. D. 490. In the case of the Great West-

ern Railway Co. v. Hawkins, 18 Mich. 427, 433, the supreme

court of Michigan use the following language: "The company

in this case must be regarded as common carriers, and liable

as such, except so far as that liability was qualified by the special

contract." The special contract just mentioned was a contract

to transport nineteen horses from Paris, Canada, to Detroit,

Michigan, and there is nothing in the contract or in the report

of the case that tends to show that the company held themselves

out as common carriers of live stock, or that they anywhere

agreed or admitted that they were such carriers, and they car-
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ried these horses under a special contract. See also the authori-

ties cited in the brief of defendants in error, and 2 Redf. on

Railways (4th ed.), 144, note 2, and cases there cited; Wilson

V. Hamilton, 4 Ohio St. 738; Sager v. Portsmouth R. R. Co., 31

Me. 228, 50 Am. D. 659 ; Clarke v. Rochester & Syracuse R. R.

Co., 14 N. Y. 570, 67 Am. D. 205 ; North Mo. R. R. Co. v. Akers,

4 Kan. 453, 96 Am. D. 183 ; Keeney v. The Grand Trunk Rail-

way Co., 59 Barb. 104; Welsh v. Pittsburgh, Ft. Wayne & C. R.

R. Co., 10 Ohio St. 65, 75 Am. D. 490. It is claimed that a

different doctrine has recently been held in Michigan. Mich,

So. & North Ind. R. R. Co. v. McDonough, 21 Mich. 165, 4 Am.

R. 466. This is certainly true with respect to the railroad then

under consideration by the court ; but whether it is true with

regard to all railroads in the state of Michigan is not so certain.

See pages 189, 198 and 199 of the opinion, and the comments

of the court on the provisions of the charter of the Michigan

Southern Railroad Co., and the act consolidating it with the

Northern Indiana Railroad Company. But if this decision does

apply to all the railroads of Michigan as well as to the Michigan

Southern & Northern Indiana Railroad Company, under its

peculiar charter, does it in any manner indicate what the law

is in Kansas? We think not, or but very little at most. In

Michigan, since April, 1870, railroads have not been public

purposes, or public uses, in the sense that they are such in the

other states of the Union. In that state they are purely and

strictly private purposes or uses. People v. Salem, 20 Mich.
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247, 62 Am. D. 567, et seq., the court decided that ' ' a railway
company that transport cattle and live stock for hire, for such
persons as choose to employ them, thereby assume and take upon
themselves the relation of common carriers, and with the re
lation the duties and obli · ations which grow out of it ; and they
are none the less common carriers from the fact that the trans
portation of cattle is not their principal business or employ
ment. " See also Welsh v. Pittsburg, Ft. Wayne & C . R. R. Co.,
10 Ohio St. 65, 75 Am. D. 490. In the case of the Great West
ern Railway Co. v. Hawkins, 1 8 l\'Iich. 427, 433, the supreme
court of Michigan use the following language : ' ' The company
in this case must be regarded as common carriers, and l iable
as such, except so far as that l iability was qualified by the special
contract. ' ' The special contract j ust mentioned was a contract
to transport n ineteen horses from Paris, Canada, to Detroit,
Michigan, and there is nothing in the contract or in the report
of the case that tends to show that the company held themselves
out as common carriers of live stock, or that they anywhere
agreed or admitted that they were such carriers, and they car
ried the e horses under a special contract. See also the authori
ties cited in the brief of defendants in error, and 2 Redf. on
Railways ( 4th ed . ) , 144, note 2, and cases there cited ; Wilson
v. Hamilton, 4 Ohio St. 738 ; Sager v. Portsmouth R. R. Co., 3 1
Me. 228, 50 A m . D . 659 ; Clarke v . Rochester & Syracuse R . R .
Co., 1 4 N. Y . 570, 67 A rn . D. 205 ; North Mo. R . R. Co. v. Akers,
4 Kan. 453, 96 Am. D. 183 ; Keeney v. The Grand Trunk Rail
way Co., 59 Barb. 104 ; Welsh v. Pittsburgh, Ft. Wayne & C. R.
R. Co., 10 Ohio St. 65, 75 Am. D. 490. It is claimed that a
different doctrine has recently been held in Michigan. Mich.
So. & North Ind. R. R. Co. v. McDonough, 21 Mich. 1 65, 4 Am.
R. 466. This is certainly true with respect to the railroad then
under consideration by the court ; but whether it is true with
regard to all railroads in the state of Michigan is not so certain.
See p ages 1 89, 198 and 199 of the opinion, and the comments
of the court on the p rovisions of the charter of the Michigan
Southern Railroad Co., and the act consolidating it with the
Northern Indiana Railroad Company. But if this decision does
apply to all the railroads of Michigan as well as to the Michigan
Southern & Northern Indiana Rail road Company, u nder its
peculiar charter, does it in any manner indicate what the law
is in Kansas 1 We think not, or but very little at most. In
Michigan, since April, 1 870, rail roads h ave not been p ublic
purposes, or public uses, i n the s nse that they are such in the
other states of the Union. In that state they are purely and
strictly private purposes or uses. People v. Salem, 20 Mich.
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452; 4 Am. Rep. 400. The supreme court of that state say,

that, "they (railroad companies) are public agents in the same

sense that the proprietors of many other kinds of private busi-

ness are, and not in any other or different sense." "Our policy

in that respect, ' ' say the court, ' ' has changed ; railroads are no

longer public works, but are private property." Eailroads are

private, according to that decision, in the same sense that the

different kinds of business of hackmen, draymen, proprietors of

stage coaches, merchants, newspaper proprietors, physicians,

manufacturers, mechanics, hotel-keepers, millers, etc., are pri-

vate. Railroads in IMichigan seem from that decision to be such

private corporations as are described in the case of Leavenworth

Co. V. Miller, 7 Kan. 534, 535. If they are such private corpora-

tions as there described, of course they have a right to be com-

mon carriers of just such property as they choose, no more and

no less. This is not so in Kansas. The railroads of Kansas are

organized upon a different basis. In Kansas they are endowed

with a kind of quasi public as well as private character. In

Kansas they are so far public that the sovereign power of emi-
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nent domain may be exercised for their benefit, and they are so

far public that other public aid may be extended to them. It

is believed that no railroad has yet been built in Kansas that has

not been aided both by the exercise of the power of eminent do-

main, and by other public aid, such as lands and county or muni-

cipal bonds. Railroads are public purposes in no sense except

in the sense of being common carriers of freight and passengers.

It is true that there are incidental public benefits arising from

the creation and operation of railroads, such as the increase in

the value of property along their routes, the increase of the

public revenues, etc., but these are only incidental benefits, and

are not at all what make railroads public purposes. And this

public character of railroads is stamped upon them at their very

creation. It is stamped upon them by. the sovereign power where

it authorizes their coming into existence ; for otherwise they could

receive no public aid until the roads should be constructed and

in operation, and until the roads should become public purposes

by virtue of becoming common carriers of freight or passengers.

And if they were created absolutely private corporations they

could become common carriers only by holding themselves out

as such, and by actually carrying freight or passengers. We

suppose it will not be contended that any kind of public

aid could be extended to a purely private corporation. If a

railroad company is created as a private carrier, and not as a

public or common carrier, we suppose that no one will contend

that the sovereign power of eminent domain could be exercised
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452 ; 4 Am. Rep. 400. The supreme court of that state say,
that, " they ( railroad companies) are public agents i n the same
sense that the proprietors of many other kinds of private busi
ness are, and not in any other or different sense. ' ' ' ' Our pol icy
i n that respect, ' ' say the court, ' ' has changed ; railroads are no
longer public works, but are private prop rty. ' ' Railroads are
pri-vate, according to that deci ion, in the same sense that the
different kinds of business of hackmen, draymen, proprietors of
stage coaches, merchants, newspaper proprietors, physicians,
manufacturnrs, mechanics, hotel-keepers, millers, etc., are pri
vate. Railroads in 1ichigan seem from that decision to be such
private corporations as are described in the case of Leavenworth
Co. v. Miller, 7 Kan. 534, 535. If they are such private corpora
tions as there de crib d, of course they have a right to be com
mon carriers of j ust such property a they choo e, no more and
no less. This is not so in Ka nsas. The r�ilroads of Kan as are
organized upon a different basis. In Kansas they are ndowed
with a kind of qiiasi publ ic a well a private character. In
Kansas they are o far public that the overeign pow r of emi
nent domain may be xercised for thei r benefit, and they are so
far public that other public aid may be extended to them. It
is believed that no railroad has yet been built in Kansas that has
not been aided both by the exercise of the power of eminent do
main, and by other public aid, such as lands and county or muni
cipal bonds. Railroads are public purpos s in no sense except
in the sense of being common carrier of freight and p assengers.
It is true that there are incidental public benefits arising from
the creation and operation of rail roads, such as the increase in
the val ue of p roperty along their routes, the increase of the
public revenues, etc., but these are only incidental ben :fits, and
are not at all what make railroads public purposes. And this
public character of railroads is stamped upon them at their very
creation. It is stamped upon them by the overeign power where
it authorizes their coming into existenc ; for otherwi e they could
receive no public aid until the road should be constructed and
i n operation, and until the roads should become public purpo es
by virtue of becoming common carriers of freight or passengers.
And if they were created absol utely private corporations they
could become common carriers only by holding themselves out
as such, and by actually carrying freight or pa sengers. We
suppose it will not be contended that any kind of public
aid could be ext nded to a purely p rivate corporation. If a
railroad company is created as a private carrier, and not as a
public or common carrier we suppose that no one will contend
that the sovereign power of eminent domain could be exercised
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for its benefit in its construction, or that any public aid of any

kind whatever could be extended to it. That railroads are created

common carriers of some kind, we believe, is the universal doc-

trine of all the courts. The main question is always, whether

they are common carriers of the particular thing then under

consideration? The question in this case is, whether they are

common carriers of cattle ? So far as our statutes are concerned

no distinction is made between the carrying of cattle and that of

any other kind of property. Under our statutes a railroad may

as well be a common carrier of cattle as of goods, wares and

merchandise, or of any other kind of property. Now, as no dis-

tinction has been made by statute between the carrying of

the different kinds of property, we would infer that railroads

were created for the purpose of being common carriers of all

kinds of property which the wants or needs of the public require

to be carried, and which can be carried by the railroads; and

particularly we would infer that railroads were created for the

purpose of being common carriers of cattle. As Kansas, and

all the surrounding states and territories, with their boundless

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:39 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

prairies and nutritious grasses, are destined to be great stock-

growing countries, it can scarcely be supposed that the legisla-

ture, in providing common carriers for the property of the

public, should have omitted to provide for one of the most im-

portant kinds of property, a vast source of unbounded wealth.

We have no navigable streams within the boundaries of Kansas

upon which to transport cattle, and hence they must be trans-

ported by railroad, if transported by any means except by driv-

ing them on foot.

It is claimed, however, that "the transportation of cattle and

live stock by common carriers by land was unknown to the com-

mon law. ' ' Suppose it was ; what does that prove ? The trans-

portation of thousands of other kinds of property, either by land

or water, was unknown to the common law, and yet such kinds

of property are now carried by common carriers, and by rail-

roads every day. We get our common law from England. It

was brought over by our ancestors at the earliest settlement of

this country. It dates back to the fourth year of the reign of

James the First, or 1607, when the first English settlement was

founded in this country at Jamestown, Virginia. The body of

the laws of England, as they then existed, now constitute our

common law. It is so fixed by statute in this state (Comp. Laws,

678; Gf^n. Stat. 1127, § 3), and is generally so fixed by statute

or by judicial decisions in the other states. The reason why

cattle and live stock were not transported hy land by common

carriers at common law, was because no common carrier, at the
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for its benefit in its construction, or that any public aid of any
kind whatever could be extended to it. That railroads are created
common carriers of some kind, we believe, is the universal doc
trine of all the courts. The main question is always, whether
they are common carriers of the particular thing then under
consideration � The question in this case is, whether they are
common carriers of cattle � So far as our statutes are concerned
no distinction is made between the carrying of cattle and that of
any other kind of property. Under our statutes a railroad may
as well be a common carrier of cattle as of goods, wares and
merchandise, or of any other kind of property. Now, as no dis
tinction has been made by statute between the carrying of
the different kinds of property, we would infer that railroads
were created for the purpose of being common carriers of all
kinds of property which the wants or needs of the public require
to be carried, and which can be carried by the railroads ; and
particularly we would infer that railroads were created for the
purpose of being common carriers of cattle. As Kansas, and
all the surrounding states and territories, with their boundless
prairies and nutritious grasses, are destined to be great stock
growing countries, it can scarcely be supposed that the legisla
ture, in p roviding common carriers for the p roperty of the
public, should have omitted to p rovide for one of the most im
portant kinds of property, a vast source of unbounded wealth.
We have no navigable streams within the boundaries of Kansas
upon which to transport cattle, and hence they must be trans
ported by railroad, if transported by any means except by driv
ing them on foot.
It is claimed, however, that " the transportation of cattle and
live stock by common carriers by land was unknown to the com
mon law. ' ' Suppose it was ; what does that prove � The trans
portation of thousands of other kinds of p roperty, either by land
or water, was unknown to the common law, and yet such kinds
of property are now carried by common carriers, and by rail
roads every day. We get our common law from England. It
was brought over by our ancestors at the earliest settlement of
this country. It dates back to the fourth year of the reign of
James the F irst, or 1 607, when the first English settlement was
founded in this country at Jamestown, Virginia. The body of
the laws of England, as they then existed, now constitute our
common law. It is so fixed by statute in this state ( Comp. Laws,
678 ; �n. Stat. 1 127, § 3 ) , and is generally so fixed by statute
or by judicial decisions i n the other states. The reason why
cattle and live stock were not transported by land by common
carriers at common law, was because no common carrier, at the
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time our common law was formed, had any convenient means

for such transportation. Among the other kinds of property

not transported by common carriers, either by land or water,

at the time our common law was formed, are the following:

Reapers, mowers, wheat drills, corn planters, cultivators, thresh-

ing machines, corn shellers, gypsum, guano, Indian corn, pota-

toes, tobacco, stoves, steam engines, sewing machines, washing

machines, pianos, reed organs, fire and burglar-proof safes, etc. ;

and yet no one would now contend that railroads are not com-

mon carriers of these kinds of articles. At common law the

character of the carrier was never determined by the kind of

property that he carried. He might have been a private or spe-

cial carrier of goods, wares and merchandise, or of any other

kind of property, or he might have been a public or common car-

rier of cattle, live stock or any other kind of property, just as

he chose. All personal property was subject to be carried by

a common carrier, and no personal property was exempt.

"Whether a person was a common carrier depended wholly upon

whether he held himself out to the world as such, and not upon
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the kind of property that he carried. A common carrier was

such as undertook, ''generally, and not as a casual occupation,

and for all people indifferently, to convey goods and deliver

them at a place appointed, for hire, as a business, and with or

without a special agreement as to price." 2 Kent's Com. 598.

And he could hold himself out as a common carrier by engag-

ing in the business generally, or by announcing or proclaiming

it to the world by the issuing of cards, circulars, advertisements,

etc., or by any other means that would let the public know that

he intended to be a common or general carrier for the public.

Eailroads hold themselves out as common carriers by an act

irrevocable on their part in their very creation and organiza-

tion. The very nature of their business is such that by en-

gaging in it, or offering to engage in it, they hold themselves

out as common carriers. But let us return to the point more

especially under consideration. At common law no person was

a common carrier of any article unless he chose to be, and un-

less he held himself out as such; and he was a common carrier

of just such articles as he chose to be, and no others. If he held

himself out as a common carrier of silks and laces, the common

law would not compel him to be a common carrier of agricul-

tural implements, such as plows, harrows, etc.; if he held him-

self out as a common carrier of confectionery and spicfe, the

common law would not compel him to be a common carrier of

bacon, lard, and molasses. Tunnel v. Pettijohn, 2 Harrington

(Del.), 48. And it seems to us clear beyond all doubt, that if
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time our common law was formed, had any convenient means
for such transportation. Among the other kinds of property
not transported by common carriers, either by land or water,
at the time our common law was formed, are the following :
Reapers, mowers, wheat drills, corn planters, cultivators, thresh
ing machines, corn shellers, gypsum, guano, Indian corn, pota
toes, tobacco, stoves, steam engines, sewing machines, washing
machines, p i anos, reed organs, fire and burglar-proof safes, etc. ;
and yet no one would now contend that railroads are not com
mon carriers of these kinds of articles. At common law the
character of the carrier was never determined by the kind of
p roperty that he carried. He might have been a private or spe
cial carrier of goods, wares and m rchandise, or of any other
kind of property, or he might h ave been a public or common car
rier of cattle, live stock or any other kind of property, j ust as
he chose. A l l personal property was subject to b� carried by
a common carrier, and no personal property was exempt.
Whether a person was a common carrier depended wholly upon
whether he hel d himsel f out to the world as such, and not upon
the kind of property that he carried. A common carrier was
such as undertook, ' ' gen erally, and not as a casual occupatjon,
and for all peopl indifferently, to convey goods and deliver
them at a place appointed, for hire, as a business, and with or
without a special agreement as to price. ' ' 2 Kent 's Com. 598.
And he could hold himself out as a common carrier by engag
ing in the business generally, or by announcing or proclaiming
it to the worl d by the issuing of cards, circulars, advertisements,
etc., or by a ny other means that wou1 d let the public know that
he intended to be a common or general carrier for the public.
Railroads hold themselves out as common carriers by an act
irrevocable on their part in their very creation and organiza
tion. The very n ature of their business is such that by en
gaging in it, or offering to engage in it, they hold themselves
out as common carriers. But let us return to the point more
especially under consideration. At common l aw no person was
a common carrier of any article unless he chose to be, and u n
less he held him elf out as such ; and he was a common carrier
of just such articles as he chose to be, and no others. If he held
himself out as a common carrier of silks and laces, the common
law would n ot compel him to be a common carri er of agricul
tural implements, such as plows, harrows, etc. ; if he held h im
self out as a common carrier of confectionery and spic�, the
common l aw would not compel him to be a common carrier of
bacon, lard, and molasses. Tunnel v. Pettijohn, 2 Harrington
( Del. ) , 48. And it se ms to us clear beyond all doubt, that if
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any person had in England, prior to the year 1607, held himself

out as a common carrier of cattle and live stock by land, the

common law would have made him such. If so, where is the

valid distinction that is attempted to be made between the carry-

ing of live stock and the carrying of any other kind of personal

property? The common law never declared that certain kinds

of property only could be carried by common carriers, but it

permitted all kinds of personal property to be so carried. At

common law any person could be a common carrier of all kinds,

or any kind, and of just such kinds of personal property as he

chose, no more, no less. Of course, it is well known that at the time

when our common law had its origin, that is, prior to the year

1607, railroads had no existence. But when they came into ex-

istence it must be admitted that they would be governed by the

same rules, so far as applicable, which govern other carriers of

property. Therefore it must be admitted :;hat railroads might

be created for the purpose of carrying one kind of property

only, or for carrying many kinds, or for carrying all kinds of

property which can be carried by railroads, including cattle,
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live stock, etc. In this state it must be presumed that they were

created for the purpose of carrying all kinds of personal prop-

erty. It can hardly be supposed that they were created simply

for the purpose of being carriers of such articles only as were

carried by common carriers under the common law prior to the

year 1607 ; for if such were the case they would be carriers of

but very few of the innumerable articles that are now actually

carried by railroad companies. And it can hardly be supposed

that they were created for the mere purpose of taking the place

of pack-horses, or clumsy wagons, often drawn by oxen, or such

other primitive means of carriage and transportation as were

used in England prior to that year. Railroads are undoubtedly

created for the purpose of carrying all kinds of property which

the common law would have permitted to be carried by common

carriers in any mode, either by land or water, which probably

includes all kinds of personal property. Our decision, then,

upon this question is, that whenever a railroad company receive

cattle or live stock to be transported over their road from one

place to another, such company assume all the responsibilities

of a common carrier, except so far as such responsibilities may

be modified by special contract.

(The court then considered an instruction as to the damages,

and reversed the judgment for error therein.)
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any person had i n E ngl and, prior to the year 1607, hel d h imsel f
out as a common carrier of cattle and l ive stock by land, the
common law would have made him such. If so, where is the
valid distinction that is attempted to be made between the carry
ing of live stock and the carrying of any other kind of personal
property ? The common law never decl ared that certain kinds
of property only coul d be carried by common carriers, but i t
permitted a l l kinds of personal property to be s o carried. A t
common l a w any person could b e a common carrier of a l l kinds,
or any kind, and of j ust such kind of per onal p roperty as he
chose, no more, no less. Of course, it is wel l known that at the time
when our com mon law had its origin, that is, prior to the year
1 607, rail roads had no existence. But when they came into ex
istence it must be admitted that they would be gov rned by the
same rul es, so far as applicable, which govern other carriers of
property. Therefore it must be admitted �hat railroads might
be created for the purpose of carrying one kind of p roperty
only, or for carrying many kinds, or for carrying all kinds of
property which can be carried by rai lroads, including cattle,
live stock, etc. In this state it must be presumed that they were
created for the p urpose of carrying all kinds of p rsonal prop
erty. It can hardly be supposed that they were created simply
for the purpose of being carriers of such articles only as were
carried by common carriers under the common law prior to the
year 1 60 7 ; for i f such were the case they would be carriers of
but very few of the innumerable articles that are now actually
carried by railroad com panies. And it can hardly be supposed
that they were created for the mere purpose of taking the place
of pack-horses, or clum y wagons, often drawn by oxen, or such
other primitive means of carriage and transportation as were
used in England prior to that year. Railroads are undoubtedly
created for the purpose of carrying all kinds of property which
the common l aw would have permitt d to be carried by common
carriers in any mode, either by land or water, which p robably
includes all kinds of personal property. Our decision, then,
upon this question is, that whenever a ra ilroa d company receive
cattle or l ive stock to be transported over thei r road from one
p lace to another, such company assume all the responsibil ities
of a common carrier, except so far as such responsibilities m ay
be modified by special contract.
( The court then considered an instruction as to the damages,
and reversed the j udgment for error therein . )

§ 96

RIGHTS A D DUTIES OF COM1\IO

CARRIER.

96 EIGHTS AND DUTIES OF COMMON CAEEIER.

96. In Michigan Southern and Northern Indiana Railroad

Co. V. McDonough, 21 Mich. 165, 4 Am. R. 466 (1870), it was

said by Christiancy, J., in delivering the opinion of the court :

"As the plaintiffs did not seek to prove an express contract in

support of their declaration, it devolved upon them to prove the

delivery of the property to the company and their acceptance

of it, under circumstances from which the law implies the con-

tract declared upon; and this could only be done by showing

that the company received the property as common carriers, that

is to say, under circumstances which made it their duty to take

care of the property in its transportation and delivery, and to

protect it from all injury and loss not occasioned by the act of

God or of the public enemy — or at least, from all loss or injury

which, in this mode of transporting this kind of property,

might be avoided by human agency. It is unnecessary to dis-

cuss the question of proof upon any other feature of the con-

tract alleged, since, if proved in all other respects, but not in

this, the contract alleged, being an entire thing, is not proved.

For the purpose of this case it may be assumed that this com-
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pany, by their charter and act of consolidation, are required to

take upon themselves the business of common carriers, and to

transport, as such, all such property tendered to them for that

purpose as was usually transported by railroads, as common car-

riers, at the date of the charter of the Michigan Southern

Railroad Company in 1846, and any other kind of property

which, in the progress of invention and business, might be ten-

dered for such carriage, which should not, from its nature, im-

pose risks of a different character, or require an essentially dif-

ferent mode of managing their road, or the incurring of extra

expenses on account of the different character of such new kinds

of property.

But the transportation of cattle and live stock by common car-

riers by land was unknown to the common law, when the duties

and responsibilities of common carriers were fixed, making them

insurers against all losses and injuries not arising from the act

of God or of the public enemies. These responsibilities and

duties ivere fixed with reference to kinds of property involving,

in their transportation, much fewer risks and of quite a different

kind, from those which are incident to the transportation of

live stock by railroad. Animals have wants of their own to be

supplied ; and this is a mode of conveyance at which, from their

nature and habits, most animals instinctively revolt; and cat-

tle especially, crowded in a dense mass, frightened by the noise

of the engine, the rattling, jolting, and frequent concussions of
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96. In Michigan Southern and Northern Indiana Railroad ....
Co. v. McDonough, 2 1 Mich. 1 65, 4 Am. R. 466 ( 1870) , it was
said by C hristiancy, J., i n delivering the opinion of the court :
' ' As the plaintiffs did not seek to prove an express contract in
support of their declaration, it devolved upon t)lem to prove the
delivery of the property to the company and their acceptance
of it, under circumstances from which the law impl ies the con
tract declared upon ; and this could only be done by showing
that the comp any received the property as common carriers, that
is to say, under circumstance which m ade it their duty to take
care of the property in its transportation and delivery, and to
protect it from all injury and loss not occasioned by the act of
G od or of the public enemy-or at least, from all loss or injury
which, in this mode of tran porting this kind of p roperty,
might be avoided by human agency. It is unnecessary to dis
cuss the question of proof upon any other f ature of the con
tract alleged, since, if proved in a l l other re p cts, but not i n
thi , the contract all aed, being a n entire thing, is not proved.
For the purpo. e of this ca e it m ay be assumed that this com
p any, by their charter and act of consolidation, are required to
take upon themselves the business of common carri ers, and to
tran port, as such, al l such property tendered to them for that
purpose as was u ually transported by railroad , as common car
riers, at the date of the charter of the Michigan Southern
Rai lroa d Company in 1846, and any other kind of p roperty
which, in the progress of invention and business, m]ght be ten
dered for such carri age, which should not, from its nature, im
pose risks of a cliff r nt character, or require an essentially dif
ferent mode of managing their road or the incurring of extra
expenses on account of th e differen t ch aracter of such new kinds
of property.
But the transportation of cattle and l ive stock by common car
rier by land was unknown to the common law, when the duties
and re ponsibil ities of common carriers were fi xed, making them
insurers against all los es and inj uries not arising from the act
of G od or of the public enemies. These responsibilities and
duties were fixed with reference to kinds of property i nvolving,
i n their transportation, much fewer risks and of quite a different
kind, from those which a re incident to the transp ortation of
l ive stock by railroad. Animals h ave wants of their own to be
supplied ; and this is a mode of conveyance at which, from their
n ature and habits, most animals in tinctively revolt ; and cat
tle especially, crowded in a dense mass, frightened by the noise
of the engine, the rattling, jolting, and fr quent concussions of
�hd
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the cars, in their frenzy injure each other by trampling, plung-

ing, goring or throwing down; and frequently, on long routes,

their strength exhausted by hunger and thirst, fatigue and

fright, the weak easily fall and are trampled upon, and unless

helped up, must soon die. Hogs also swelter and perish. See

per Parke, B., in Carr v. Lancashire & York Railway Co., 7

Exch. 712, 713; Denio, J., in Clarke v. Rochester & S. Railway

Co., 14 N. Y. 573, 67 Am. D. 205. It is a mode of transportation

which, but for its necessity, would be gross cruelty and indict-

able as such. The risk may be greatly lessened by care and

vigilance, by feeding and watering at proper intervals, by get-

ting up those that are down, and otherwise. But this imposes

a degree of care and an amount of labor so different from what

is required in reference to other kinds of property, that I do not

think this kind of property falls within the reasons upon which

the common law liability of common carriers was fixed. . . .

Unless, therefore, there be something in the defendant's

charter, or the act of consolidation, or some other statute ap-

plicable to the case — a question I shall hereafter consider — the
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company were not bound to receive or transport cattle or hogs,

as common carriers, but they might legally refuse to carry

them in that or any other capacity."

^ 97. HINKLE V. SOUTHERN RAILWAY CO.,

126 N. C. 932; 36 8. E. B. 348; 78 Am. St. B. 685. 1900.

Action to recover damages due to delay in shipment of a car-

load of cattle. The cattle were injured, had to be fed en route

and missed the Saturday market. The contract on the bill of

lading provided against liability for all injuries not caused by

the fraud or gross negligence of the railroad company, and

required the shipper to give written notice of any loss. Judg-

v.

SOUTHERN RAILWAY CO.

§ § 96, 9 "/

the cars, i n thei r frenzy injure each other b y trampling, p lung
i ng, goring or throwing down ; and frequently, on long routes,
their strength exhausted by hunger and thirst, fatigue and
fright, the weak easily fall and are trampled upon, and unless
helped up, must soon die. Hogs also swelter and perish. See
per PARKE, B., in C arr v. Lancashire & York Railway Co., 7
E xch. 71 2, 7 1 3 ; DENIO, J., i n Clarke v. Rochester & S. Railway
Co., 14 N. Y. 573, 67 Am. D. 205. It is a mode of transportation
which, but for its necessity, would be gross cruelty and indict
able as such. The risk may b e greatly lessened by care and
vigilance, by feeding and watering at p roper interval , by get
ting up those that are down, and otherwise. But this impos s
a degree of care and an amount of labor so different from what
is requi red in referen ce to other kinds of property, that I do not
th ink this kind of p rop rty fa lls within the reasons upon which
the common l aw liabil ity of com mon carriers was fi xed .
Unless, therefore, there be something in the defendant 's
ch arter, or the act of consolidation, or some other statute ap
plicabl e to the case-a question I shall hereafter consider-the
company were not bound to recei ve or transport cattle or hogs,
as common carriers, but they might legally refuse to carry
them in that or any other capacity. ' '

ment for plaintiff in the sum of $225.00.

Douglas, J. This case was submitted to us on printed briefs

for the plaintiffs, but was argued in behalf of the defendant

both orally and by brief. It is perhaps proper to say that almost

the entire brief of the defendant was devoted to proving a

9 7.

HINKijE V. SOUTH ERN RAILWAY C O.,

proposition that we have no disposition to deny, that is, that a

common carrier can, by special contract, reasonably limit its

common-law liability. But we cannot admit the assumed corol-

126 N. C. 932; 36 S. E. R. 348; 78 Am. St. R. 685.

1900.

lary that thereby it ceases to be a common carrier, or ipso facto
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Action to recover damages due to del ay in shipment of a car
load of cattle. The cattle were inj ured, had to be fed en route
and missed the Satu rday market. The contract on the bill of
lading provided again t liability for all injuries not caused by
the fraud or gross negl igence of the railroad company, and
required the shipper to give written notice of any loss. Judg
men t for plaintiff in the sum of $225.00.
DOUGLAS, J. This case was submitted to us on printed briefs
for the plaintiffs, but was argued in behalf of the defendant
both orally and by brief. It is perhaps p roper to say that almost
the entire brief of the defendant was devoted to proving a
proposition that we have no disposition to deny, that is, that a
common carrier can, by special contract, reasonably limit its
common-l aw liabil ity. But we cannot admit the assumed corol
lary that ther by it c ases to be a common carrier, or ipso facto
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reverses the legal burden of proof. It is well established that

where the negligence of the defendant is the primary cause of

action, it must be alleged and proved by the plaintiff ; but here,

it is merely incidental to the cause of action; in fact, it arises

as a matter of defense. We must not lose sight of the real

cause of action, which is the injury resulting from the failure

of the defendant to seasonably transport and safely deliver live

stock received by it as a common carrier. The plaintiff's case

is fully made out when he has shown that the cattle were re-

ceived by the carrier, and not seasonably and safely delivered — •

that is, not delivered at all, or delivered in a damaged condition,

and after an unreasonable delay. The burden is then upon the

defendant, and if it wishes to escape any part of its common-law

liability by showing a special contract, it must affirmatively

prove such contract, and bring the injury clearly within the

terms of it exemptions. These principles have been so recently

and so fully discussed by this court in Mitchell v. Carolina Cent.

R. R. Co., 124 N. C. 236, 32 S. E. R. 671, that any further

elaboration seems nee.dless, at least for the present. The essen-
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tial principle is tersely and strongly stated by Chief Justice

Faircloth in Morganton Mfg. Co. v. Ohio River, etc., Ry. Co.,

121 N. C. 514, 28 S. E. R. 474, 61 Am. St. R. 679, where, speak-

ing for a unanimous court, he says: "Among connecting lines

of common carriers, that one in whose hands goods are found

damaged, is presumed to have caused the damage, and the bur-

den is upon it to rebut the presumption."

The rule is well stated in Greenleaf on Evidence, fourteenth

edition, section 219, in the following language: "And if the

acceptance was special, the burden of proof is still on the carrier

to show, not only that the cause of loss was within the terms of

the exception but also that there was on his part no negligence

or want of due care." ^

That this rule, which at first was seriously questioned, is re-

ceiving almost general acceptance, would appear from the recent

work of Elliot on Railroads, where the authors say in section

1548, on page 2403 : * ' There is some conflict among the authori-

ties as to the burden of proof in such cases; but the prevailing

rule where the owner or his agent does not go with the stock is,

that when the animals are shown to have been delivered to the

carrier in good condition and to have been lost or injured on

the way, the burden of proof then rests upon the carrier to

show that the loss or injury was not caused by its own negli-

gence. ' ' This rule, which is the natural result of the prima facie

liability of the common carrier, is further strengthened by the

universal acceptance of the principal that where a particular
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reverses the legal burden of proof. It is well establ ished that
where the negligence of the defendant is the primary cause of
action, it must be al leged and proved by the plaintiff ; bl}.t here,
it is merely incidental to the cause of action ; in fact, it arises
as a matter of defense. We must not lose sight of the real
cause of action, which is the inj ury resulting from the failure
of the defendant to seasonably transport and safely deliver l ive
stock received by it as a common carrier. The plaintiff 's case
is fully made out when he has shown that the cattle were re
ceived by the carrier, and not seasonably and safely delivered
that i , not delivered at all, or delivered in a damaged condition,
and after an unrea onable del ay. The burden is then upon the
defend ant, and if it wishes to escape any part of it common-law
liabil ity by showing a special contract, it must affirmatively
prove such contract, and bring the injury clearly within the
terms of it exemptions. These principles have been so recently
and so fully discussed by thi court in Mitchell v. Carolina Cent.
R. R. Co., 124 N. C. 236, 32 S. E. R. 671, that any further
elaboration seems needless, at least for the present. The essen
tial principle is tersely and strongly stated by C hief Justice
Faircloth in Morganton Mfg. Co. v. Ohio River, etc., Ry. Co.,
121 N. C . 51 4, 28 S. E . R. 474, 6 1 Am. St. R. 679, where, speak
ing for a unanimous court, he says : ' ' Among connecting lines
of common carriers, that one in whose hands goods are found
damaged, is presumed to have caused the damage, and the bur
den is upon it to rebut the presumption. "
The rule is well stated in Greenleaf on Evidence, fourteenth
edition, section 219, in the fol lowing language : ' ' And · the
acceptance was special , the burden of proof is still on the carrier
to show, not only that the cause of loss was within the te!'.!P-S of
the exception but also that there was on his part no negligence
or want of due care. ' '
That this rule, which at first was seriously questioned, is re
ceiving almost general acceptance, woul d appear from the recent
work of E l l iot on Railroads, where the authors say i n section
1 548, on page 2403 : ' ' There is some conflict among the authori
ties as to the burden of proof in such ca es ; but the p revailing
rule where the owner or his agent does not go with the stock is,
that when the animals are shown to have been delivered to the
carrier in good condition and to have been lost or injured on
the way, the burden of proof then rests upon the carrier to
show that the loss or inj ury was not caused by its own negl i
gence. " This rule, which is the natural result of the prima facie
l iabi l ity of the common carrier, is further strengthened by the
universal acceptance of the principal that where a particular
366
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fact, necessary to be proved, rests peculiarly within the knowl-

edge of a party, upon him rests the burden of proof: 5 Am. &

Eng. Ency. of Law, 2d ed,, 41; Best on Evidence, sec. 274;

1 Greenleaf on Evidence, sec. 79 ; Starkie on Evidence, sec. 589 ;

Rice on Evidence, sec. 77 ; Selma, etc. R. R. Co. v. United States,

139 U. S. 560, 567, 11 S. Ct. R. 638 ; State v. McDuffie, 107 N.

C. 885, 888, 12 S. E. R. 83 ; Govan v. Gushing, 111 N. G. 458,

461, 16 S. E. R. 619 ; Mitchell v. Carolina Cent. R. R. Co., 124

N. G. 236, 32 S. E. R. 671. Some of the earlier cases appear

to take the view that a common carrier ceases to be such when

it makes a special contract and becomes a private carrier for

hire. Whatever foundation may have existed for such an idea

in the earlier days of the law, when common carriers were pri-

vate individuals and carried their shipments in wagons or boats

on the ordinary public highway, without receiving or asking any

special privileges, has long since disappeared. A railroad com-

pany is at least a quasi public corporation, exercising one of the

highest prerogatives of the sovereign — that of eminent domain.

It is purely a creature of the law, and has no existence outside
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of its public capacity. It is a common carrier by virtue of its

charter, and not by any supposed usage or contract with the

shipper. Its character as such is fixed by its contract with the

state, and cannot be waived either by the corporation or the

shipper. It may limit its liability to a certain extent by special

contract, but cannot change its character. All such contracts

of limitation, being in derogation of common law, are strictly

construed, and never enforced unless shown to be reasonable :

Any doubt or ambiguity therein is to be resolved in favor of the

shipper, and it has further been held that the burden of

proof rested upon the carrier of showing that all such stip-

ulations and exemptions were reasonabl-e: Campania etc. La

Flecha v. Brauer, 168 U. S. 104, 118, 18 S. Gt. R. 12; 4 Elliott

on Railroads, sec. 1424; Cox v. Central etc. R. R. Co., 170

Mass. 129, 49 N. E. R. 97, 9 Am. & Eng. R. R. Gases,

N. S. 591, 600 ; Texas etc. Ry. Go. v. Reeves, 15 Tex. Civ. App.

157, 39 S. W. R. 135, 8 Am. & Eng. R. R. Gases, N. S. 429;

5 Am. & Eng. Ency. of Law, 2d ed., 326. Stipulations in a bill

of lading are similar in their nature to conditions in a policy

of insurance. It is^ well settled by the highest authority that

if a policy is so drawn as to require interpretation and to be

fairly susceptible of two different constructions, the one will

be adopted that is most favorable to the insured, and against

the construction which would limit the liability of the insurer:

Imperial Fire Ins. Go. v. Coos Co., 151 U. S. 452, 14 S. Gt.
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fact, necessary to be proved, rests peculiarly within the knowl
edge of a party, upon him rests the burden of proof : 5 Am. &
Eng. Ency. of Law, 2 d ed., 41 ; Best on Evidence, sec. 274 ;
1 Greenleaf on Evidence, sec. 79 ; Starkie on Evidence, sec. 589 ;
R ice on Evidence, sec. 7 7 ; Selma, etc. R. R. Co. v. United States,
1 3 9 U. S. 5 60, 567, 1 1 S. Ct. R. 638 ; State v. McDuffie, 107 N .
C . 885, 888, 12 S. E . R . 83 ; Govan v . C ushing, 1 1 1 N. C . 45 8,
461, 16 S. E . R. 6 1 9 ; Mitchell v. Carolina Cent. R. R. Co., 124
N. C . 23 6, 32 S. E . R. 671. Some of the earlier cases appear
to take the view that a common carrie r ceases to be such when
it makes a special contract and becomes a private carrier for
hire. Whatever foundation may have exi ted for such an idea
i n the earlier days of the law, when common carriers were pri
va te individuals and carried their shipments in wagons or boats
on the ord inary public highway, without receiving or asking any
special privileges, has long since disappeared . A railroad com
pany is at l east a quasi publ i c corporation, exercising one of the
highest prerogatives of the sovereign-that of eminent domain.
It is p urely a creature of the l aw, and has no existence outside
of its public capacity. It is a common carrier by virtue of its
charter, and not by any supposed usage or contract with the
shipper. Its character as such is fixed by its contract with the
state, and cannot be waived either by the corporation or the
shipper. It may l im it its l iabil ity to a certain extent by special
contract, but cannot change its character. All such contracts
of l imitation, being in derogation of common law, are strictly
construed, and n ever enforced unless shown to be reasonable :
Any doubt or ambiguity therein is to b e resolved i n favor of the
shipper, and it has further been held that the burden o:fl
p roof rested upon the carrier of showing that all such stip
u lations and exemptions were reasonablie : Campania etc. La
F lecha v. Brauer, 1 68 U. S. 104, 118, 18 S . Ct. R. 12 ; 4 E l liott
on Railroads, sec. 1 424 ; C ox v. Central etc. R. R. Co., 1 70
Mass. 129, 49 N. E . R. 97, 9 Am. & Eng. R. R. Cases,
N. S. 591, 600 ; Texas etc. Ry. C o. v. Reeves, 15 Tex. C iv. App.
1 57 , 39 S. W. R. 1 35, 8 Am. & Eng. R. R. C ases, N. S . 429 ;
5 Am. & Eng. E ncy. of Law, 2d ed., 326. Stipulations in a bill
of lading are similar in their nature to conditions i n a policy
of insurance. It is _wel l settled by the highest authority that
if a policy is so drawn as to require i nterpretation and to be
fai rly susceptible of two different constructions, the one will
be adop ted that i s most favorabl e to the i nsured, and against
the construction which would l i mit the liability of the insurer :
Imperial Fire Ins. Co. v. Coos Co., 1 5 1 U. S. 452, 14 S. Ct.
367

§ 97

§ 97 EIGHTS ANJ) DUTIES OF COMMON CAEKIEE.

R. 379; London Assur. Assn. v. Companhia de Moagens do

Barreiro, 167 U. S. 149, 17 S. Ct. R. 785.

In the case at bar it does not appear necessary for the plain-

tiff to resort to the burden of proof, as the unreasonable deten-

tion is in itself evidence of negligence. It appears from the evi-

dence that the cattle were four days and three nights, that is,

eighty-four hours, in reaching their destination, a distance of

four hundred miles. At the present day the transportation of

live stock over a great trunk line of railway at an average rate

of less than five miles an hour cannot be considered reasonable

diligence, in the total absence of explanation.

The only remaining question is whether the failure of the

plaintiff to give formal written notice of his loss or intention

to demand compensation is an absolute bar to his recovery, if

otherwise entitled. We think not. The object of such a stipu-

lation is not to relieve the carrier from its just liability, for

such a purpose would be clearly unlawful, but simply to give

it such notice as will enable it by proper investigation to protect

itself against unjust claims. It is not denied that the plaintiff
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signed the receipt for the cattle under protest. These words

written upon the receipt would be ample notice to the defendant

that the plaintiff' intended to enforce his rights. The meaning

of those words is too well known in the business world to be

capable of misconstruction. In the present instance they clearly

meant that the plaintiff objected to receiving the cattle in their

damaged condition, but did so under compulsion of circum-

stances to prevent still further loss, but at the same time retain-

ing all his rights of action against the defendant. If the de-

fendant's agent had desired any more specific notice or infor-

mation, he might have asked for it after having been put upon

notice, but this he did not see fit to do. Even if the protest had

been merely verbal and not in writing, the stipulation might well

have been deemed to have been waived under the circumstances.

It appears from the uncontradicted testimony that the plaintiff

suffered the injury and gave actual notice to the defendant of

his claim for damages. We do not see why he cannot recover.

Any other construction would convert what, properly construed,

is a reasonable stipulation for the proper protection of the car-

rier into an instrument of fraud and a shield of wrong. This

is so clearly explained by Justice Furches, speaking for the

court, in Wood v. Southern Ry. Co., 118 N. C. 1056, 1063, 24 S.

E. R. 704, as to require no further comment. Judgment of the

court below is affirmed.
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R. 379 ; London Assur. Assn. v. Companhi a de Moagens d o
Barreiro, 167 U . S. 149, 1 7 S. C t . R . 785.
In the case at bar it does not appear necessary for the pl ain
tjff to resort to the burden of proof, as the unreasonable deten
tjon is in itself evidence of negligence. It appears from the evi
dence that the cattle were four days and three nights, that is,
eighty-four hours, in reaching thei r destination, a distance of
four hundred miles. At the · present day the transportation of
l ive stock over a great trunk line of railway at an average rate
of less than five m iles an hour cannot be considered reasonable
dil igence, in the total absence of explanation.
The only remaining question is whether the failure of the
pla intiff to give formal written notice of his l oss or intention
to demand compensation is a n absolute bar to his r covery, if
otherwise entitled. We think not. The obj ect of such a stipu
lation is not to relieve the carrier from its j ust l iability, for
such a purpose wou l d be clearly unlawful, but simply to give
it such notice as will enable it by proper i nvestigation to protect
itself against unj ust claims. It is not denied that the p laintiff
signed the receipt for the cattle under protest. These words
written upon the receipt woul d be ample notice to the defendant
that the plaintiff i ntended to enforce his rights. The meaning
of those words is too wel l known i n the busi ness world to be
capable of misconstruction. In the present instance they clearly
meant that the plaintiff obj ected to receiving the cattle in their
damaged condition, but did so under compulsion of circum
stances to prevent sti l l further loss, but at the same time retain
j n g all his rights of action against the defendant. If the de
fendant 's agent had desired any more specific notice or i nfor
mation, he m ight have asked for it after having been put upon
notice, but this he did not see fit to do. Even if the protest had
been merely verbal and not in writing, the stipulation might wel l
have been deerr.ed t o have been waived under the ci rcumstances.
It appears from the uncontradicted testimony that the plaintiff
suffered the injury and gave actual notice to the defendant of
his claim for damages. We do not see why he ca nnot recover.
Any other construction would convert what, properly construed,
j s a reasonabl e stipulation for the proper protection of the car
rier into an instrument of fraud and a shield of wrong. This
is so clearly explained by Justice Furches, speaking for the
court, in Wood v. Southern Ry. Co., 1 1 8 N. C. 1056, 1 063, 24 S.
E . R. 704, as to require no further comment. Judgment of the
court below is affirmed.
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98. BENNETT V. BYRAM & CO.,

BENNETT V. BYRAM & CO.,

38 Miss. 17; 75 Am. D. 90. 1859.

By Court, Harris, J. The defendants in error brought their

38 Miss. 17; 75 A m. D. 90.

action in the circuit court against the plaintiff in error, to re-

1859.

cover damages against him as a common carrier by steamboat,

for the non-delivery of goods according to contract.

The defendant filed his answer, a general denial of the state-

ment of the cause of action in the complaint; upon which issue

was joined, and the jury found a verdict for plaintiff.

It is assigned for error that the jury found contrary to law

and evidence; that the court erred in giving the charges asked

by plaintiff below, and in refusing charges asked by the de-

fendant below; and lastly, that the court erred in refusing to

grant a new trial.

It appears by the record that on the fourth day of June, 1855,

the plaintiff in error, as master of the Eliza No. 2, a steam-

boat navigating the Tombigbee river between Mobile and Aber-

deen, by bill of lading of that date, contracted to deliver certain

goods as a carrier to the defendants in error.
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The boat proceeded on her way as far as Gainesville, and was

unable to proceed farther on account of the low stage of water.

The goods were stored in the warehouse of McMahon in June,

1855; the water remaining too low for steamboat navigation

for several months thereafter.

On the twenty-first of August, 1855, defendants in error sent

an order to McMahon for all the goods except the iron, and re-

ceived and hauled them to Aberdeen. And afterwards, in Jan-

uary, 1856, the iron was shipped to plaintiffs by the steamboat

Champion. In this action, it is sought to recover all the ex-

penses which defendants in error incurred after receiving the

goods at Gainesville, and indeed after they were left there by

the plaintiff in error, as well as a small amount of damage sus-

tained by the rusting of the iron. It is not claimed that any

other damage was suffered.

There is no proof of damage by negligence or other improper

conduct on the part of plaintiff in error, unless his failure to

reach Aberdeen with the goods intrusted to his care is to be so

regarded. We lay out of view all that is said in this record and

in argument as to the alteration of the bill of lading, and the

circumstances under which the bill was signed, as wholly imma-

terial in this case. The addition of the words ''water permit-

ting" did not change the character of the contract, as they are
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By Court, HARRIS, J. The defe�dants i n error brought their
action in the circuit court against the p laintiff i n error, to re
cover damages against him as a common carrier by steamboat,
for the non-delivery of goods according to contract.
The defendant filed his answer, a general denial of the state
ment of the cause of action in the complaint ; upon which issue
was joined, and the jury found a verdict for plaintiff.
It is assigned for error that the j ury found con trary to law
a nd evidence ; that the court erred in giving the charges asked
by plaintiff below, and in refusing charges asked by the de
fendant below ; and lastly, that the court erred in refusing to
grant a new trial.
It appears by the record that on the fourth day of June, 1855,
the p laintiff in error, as master of the E l iza No. 2, a steam
boat navigating the Tombigbee river between lVIobile and Aber
deen, by bill of lading of that date, contracted to deliver certain
goods as a carrier to the defendants in error.
rrhe boat proceeded on her way as far as G ainesville, and was
unable to proceed farther on account of the low stage of water.
The goods were stored in the warehouse of McMahon i n June,
1855 ; the water remaining too low for steamboat navigation
for sev ral months thereafter.
On the twenty-first of August, 1855, defendants in error. sent
an order to McMahon for al l the goods except the iron, and re
ceived and hauled them to Aberdeen. And afterwards, in Jan
uary, 1856, the iron was shipped to plaintiffs by the steamboat
Champion. In this action, it is sought to recover all the ex
penses which defendants in error incurred after receiving the
goods at Gainesvi lle, and indeed after they were left there by
the plainti ff in error, as wel l as a small amount of damage sus
tained by the rusting of the i ron. It is not claimed that any
other damage was suffered.
There is no proof of da mage by negligence or other improper
conduct on the part of plaintiff in error, unless his failure to
reach Aberdeen with the goods intru sted to his care is to be so
regarded. We l ay out of view all that is said in this record and
in argument as to the alteration of the bill of lading, and the
circumstances under which the bill was signed, as wholly imma
terial in this case. The addition of the words ' ' water permit
ting ' ' did not change the character of �he contract, as they are
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embraced under the general exception, "the act of God:" See

Angell on Carriers, sees. 289, 333, and note 2.

The first question for our determination upon the record be-

fore us, which it is material to consider, is what was the obliga-

tion of the plaintiff in error under this contract as a common

carrier.

Admitting that this bill of lading was intended as a contract

to deliver the goods to the defendants in error at Aberdeen

(which seems not to have been expressed on its face), the car-

rier was bound first to proceed without deviation from the usual

and ordinary course to the place of delivery. He was next

bound to deliver the goods to the consignees in safety at all

events, excepting the act of God, the public enemies, and the

act or conduct of the owners. He was bound to make delivery

in a reasonable time and with reasonable expedition, as no time

of delivery is specified in the contract. For, says Mr. Angell,

in his work on carriers, sec. 283, the duty to deliver, within a

reasonable time, is a term ingrafted by legal implication upon a

promise or duty to carry generally. See also Hand v. Baynes,
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4 Whart. 204, 33 Am. Dec. 54, cited in note, and numerous

other cases cited. "What would be reasonable time must be de-

termined, under all the circumstances, with a view to the condi-

tion of the river, the season of the year, the state of the

weather," etc.: See Angell on Carriers, sec. 289, and notes p.

288; Hadley v. Clarke, 8 T. R. 259; Story on Bailments, sec.

545 a.

Again: the obligation of the carrier to deliver according to

his contract is only suspended during any temporary obstruc-

tion. It is not thereby avoided: Angell on Carriers, sec. 289,

and cases cited. Hence, plaintiff in error was bound, notwith-

standing the hinderance of navigation by low water, to deliver

defendant's goods in safety as soon as he could by reasonable

diligence after the removal of the unavoidable cause of delay:

See also Id., sec. 294.

From the obligation to deliver, at all events, the carrier may^

under certain circumstances, be excused. And among these,

the same learned author mentions the following: "If the owner

or shipper is induced from any cause to accept the goods short

of the place to which they were first intended to be conveyed,

the carrier is not only discharged from liability further, but is

entitled to a 'pro rata compensation for the transportation as far

as it has been continued:" Angell on Carriers, p. 330, sec. 331.

The acceptance of the ^oods voluntarily from the warehouse-

man, knowing tfiat the voyage had been abandoned on account

of the low water, and paying these charges for storage, will ex-
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embraced under the general exception, ' ' the act of God : ' ' See
Angell on Ca:rriers, secs. 289, 333, and note 2.
The first question for our determi nation upon the record be
fore us, which it is material to consider, is what was the obliga
tion of the plaintiff in error u nder this contract as a common
carrier.
Admitting that this bill of l ading was intended as a contract
to deliver the goods to the defendants in error at Aberdeen
( which seem s not to have been expressed on its face) , the car
rier was bound fir t to p roceed without deviation from the u ual
and ordinary course to the place of delivery. He was next
bound to deliver the goods to the consignees in afety at all
events, excepting the act of G od, the p ublic enemies, and the
act or conduct of the owners. He was bound to make del ivery
i n a rea sonable time and with rea onable expedition, as n o time
of d livery is sp cified in the contract. For, says Mr. Angel l,
i n his work on carrier , ec. 283, the duty to deliver, within a
rea onable time, is a term ingrafted by legal implication upon a
prom ise or duty to carry generally.
ee also H and v. Baynes,
4 Whart. 204, 33 Am. Dec. 54, cited in note, and numerous
other cases cited. ' ' What would be reasonable time mu t be de
termined, under al l the ci rcumstances, with a view to the condi
tion of the river, the season of the year, the state of the
w ather, " etc. : See Angel l on C arriers, sec. 289, and notes p .
288 ; Hadley v . Clarke,
T . R . 259 ; Story o n Bailments, sec.
545 a.
Again : the obligation of the carrier to deliv r according to
h is contract is only suspended during a ny temporary obstruc
tion. It is not thereby avoided : Angel l on Carriers, sec. 289,
and cases cited. H nee, p laintiff in error was bound, notwith
standing the hi nderance of navigation by l ow water, to del iver
d fend ant 's goods in sa fety as soon as he could by reasonable
dil igence a fter the removal of the unavoidable cause of del ay :
See also Id., sec. 294.
From the obligation to deliver, at all event , the carrier may,
und r certain circumstances, be excused. And among these,
the same l earned author mentions the following : " I f the owner
or shipper is induced f om any cause to accept the goods short
of the p lace to which they were fi rst intended to be conveyed,
the carrier is not only discharged from liability further, but is
entitled to a pro rata compensation for the transportation as far
as it has been continued : ' ' Angell on Carriers, p. 330, sec. 3 3 1 .
T h e acceptance of the ioods voluntarily from the warehouse
man, knowmg tflat the voyage had been abandoned on account
of the low water, and p aying these charges for storage, will ex370
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euse delivery, and discharge the carrier from further liability

therefor: See Rossiter v. Chester, 1 Doug. (Mich.) 154; Parsons

V. Hardy, 14 Wend. 215, 28 Am. Dec. 521 ; Hunt v. Haskell, 24

Me. 339, 41 Am. Dec. 387 ; Lorent v. Kentring, 1 Nott & M. 132.

In the ease before us, the proof is clear, by the testimony

of the parties themselves, that they did accept the goods at

Gainesville, paid the freight and storage, and hauled the goods

to Aberdeen — all except the iron — long before the plaintiff in

error could have complied with his contract, or was bound to

have made delivery under the facts in proof. By this accept-

ance, we have seen that the plaintiff in error was discharged from

all subsequent liability or responsibility on account of his con-

tract. Until the goods were so accepted, the carrier was en-

titled to no compensation before delivery, and was bound for

all charges and expenses incurred in the preservation of the

goods, and all damage or injury impairing their value while in

his possession. After acceptance, he was only entitled to his

pro rata share of the freight. If he received more than the usual

freight from Mobile to Gainesville, he is liable to the defendants
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in error for such overplus, if they have been compelled to pay

it, or have paid it to him or to his agents or factors, in order

to obtain their goods.

After acceptance of the goods at Gainesville by the owners,

the carrier was not bound for the expenses of transportation

from thence to Aberdeen.

In view of the case here presented, the fourth, fifth, sixth,

seventh, eighth, ninth, and tenth instructions were erroneous,

and the verdict of the jury for a greater sum than the testimony

warranted under the principles above stated.

Let the judgment be reversed, cause remanded, and a venire

de novo awarded.

99. GEISMER V. LAKE SHORE AND MICHIGAN

SOUTHERN RAILWAY CO.,

102 N. Y. 563; 7 N. E. R. 828; 55 Am. R. 837. 1886.

Action for delay in transporting live stock. Judgment for

plaintiff.

Earl, J. We are of opinion that the learned trial judge fell

into error as to rules of law of vital and controlling importance

in the disposition of this cause.

A railroad carrier stands upon the same footing as other
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cuse delivery, and discharge the carrier from further liabil ity
therefor : See Rossiter v. Chester, 1 Doug. ( Mich . ) 154 ; Parsons
v. Hardy, 14 Wend. 215, 28 Am. Dec. 521 ; Hunt v. Haskel l, 24
Me. 339, 41 Am. Dec. 387 ; Lorent v. Kentring, 1 Nott & M. 132.
In the case before us, the p roof is clear, by the testimony
of the parties themselves, that they did accept the goods at
Gainesville, paid the freight and storage, and hauled the goods
to Aberdeen-al l except the iron-long before the plaintiff i n
error cou l d have compli d with h i s contract, o r was bound to
have made d elivery under the facts in proof. By this accept
ance, we have seen that the plaintiff in error was discharged from
all subsequent l iability or responsibil ity on accou nt of his con
tract . Until the goods were so accepted, the carrier was en
titled to no compensation before d li very, and was bound for
a l l charg s and expenses incurred in the preservation of the
goods, and a l l damage or injury impairing their va l ue whi le i n
his possession. A fter acceptance, h e was only entitled to his
pro rata share of the freight. If he received more than the usual
freight from Mobile to ainesvi l le, he is l iabl e to the defendants
in error for such overplu , if they have been compelled to pay
it, or h ave paid it to hirn or to his agents or factors, in order
to obtain their goods.
A fter acceptance of the goods at Gainesville by the owners,
the carrier was not bound for the expenses of transportation
from thence to Aberdeen.
In view of the case here presented, the fourth, fi fth, sixth,
seventh, eighth, ninth, and tenth in tructions w re erroneous,
and the verdict of the jury for a great r surn than the testimony
warranted under the p rinciples above stated.
Let the j udgment be reversed, cause remanded, and a venire
de novo awarded.

99.

G EISMER V. LAK E SHORE AND MICHIGAN
SOUTH E RN RAILWAY C O. ,
.

102 N. Y. 563 ; 7 N. E. R. 828; 55 Am. R. 837.
Action for delay i n transporting live stock.
plaintiff.

1886.

Judgment for

EARL, J. We are of opinion that the l earned trial judge fell
into error as to rules of l aw of vital and controlling i mportance
in the d isposition of this cause.
A railroad carrier stands upon the same footing as other
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carriers, and may excuse delay in the delivery of goods by acci-

dent or misfortune not inevitable or produced by the act of

God. All that can be required of it in any emergency is that

it shall exercise due care and diligence to guard against delay

and to forward the goods to their destination; and so it has

been uniformly decided. Wibert v. N. Y. & Erie Railroad Co.,

12 N. Y. 245; Blackstock v. N. Y. & Erie Railroad Co., 20 N.

Y., 48, 75 Am. Dec. 372.

In the absence of special contract there is no absolute duty

resting upon a railroad carrier to deliver the goods entrusted to

it within what, under ordinary circumstances, would be a rea-

sonable time. Not only storms and floods and other natural

causes may excuse delay, but the conduct of men may also do

so. An incendiary may burn down a bridge, a mob may tear

up the tracks or disable the rolling stock or interpose irresisti-

ble force or overpowering intimidation, and the only duty rest-

ing upon the carrier, not otherwise in fault, is to use reasonable

efforts and due diligence to overcome the obstacles thus inter-

posed, and to forward the goods to their destination.
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While the court below conceded this to be the general rule,

it did not give the defendant the benefit of it because it held

that the men engaged in the violent and riotous resistance to the

defendant were its employees for whose conduct it was responsi-

ble, and in that holding was the fundamental error committed

by it. It is true that these men had been in the employment

of the defendant. But they left and abandoned that employ-

ment. They ceased to be in its service or in any sense its agents,

for whose conduct it was responsible. They not only refused

to obey its orders or to render it any service, but they wilfully

arrayed themselves in positive hostility against it, and intimi-

dated and defeated the efforts of employees who were willing to

serve it. They became a mob of vicious law breakers to be

dealt with by the government, whose duty it was, by the use

of adequate force, to restore order, enforce proper respect for

private property and private rights and obedience to law. If

they had burned down bridges, torn up tracks, or gone into pas-

senger cars and assaulted passengers, upon what principle

could it be held that as to such acts they were the employees

of the defendant for whom it was responsible? If they had

sued the defendant for wages for the eleven days when they

were thus engaged in blocking its business, no one will claim

that they could have recovered.

It matters not, if it be true, that the strike was conceived

and organized while the strikers were in the employment of

the defendant. In doing that they were not in its service or
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carriers, and may excuse delay in the delivery of goods by acci�
dent or misfortune not i nevitable or p roduced by the act of
God. All that can be required of it in any emergency is that
it shall exercise due care and diligence to guard against delay
and to forward the goods to their destination ; and so it has
been uniformly decided. Wibert v. N. Y. & Erie Railroad Co.,
12 N. Y. 245 ; Blackstock v. N. Y. & Erie Railroad Co., 20 N.
Y., -48, 75 Am. Dec. 372.
In the absence of special contract there is no absolute duty
resting upon a railroad carrier to deliver the goods entrusted to
it within what, under ordinary circumstances, would be a rea
sonable time. Not only storms and floods and other natural
causes may excuse delay, but the conduct of men may also do
so. An incendiary may burn down a bridO'e, a mob may tear
up the tracks or disable the rolling stock or interpose irresisti
ble force or overpowering intimidation, and the only duty rest
ing upon the carrier, not otherwise in fault, is to u e reasonable
efforts and due diligence to overcome the obstacles thus inter
posed, and to forward the goods to their destination.
While the court below conceded this to be the general rule,
it did not give the d fendant the benefit of it becau e it held
that the men engaged in the violent and riotous resi tance to the
cl fondant were its employees for whose conduct it was responsi
ble, and in that holding was the fundamental error committed
by it. It is true that the e men had been in the employment
of the defendant. But th y left and abandoned t1iat employ
ment. They ceased to be in its service or in any sense its agents,
for whose conduct it was responsible. They not only refused
to obey its orders or to render it any service, but they wilfully
arrayed them elves in po itive hostility against it, and intimi
dated and def ated the efforts of employees who were willing to
serve it. They became a mob of vicious law breakers to be
dealt with by the government, whose duty it was, by the use
of adequate force, to restore order, enforce p roper respect for
p rivate p roperty and p rivate rights and obedience to law. If
they had burned down bridges, torn up tracks, or gone into pas
senger cars and assaulted passengers, upon what principle
could it be held that as to such acts they were the employees
of the defendant for whom it was responsible ? If they had
sued the defendant for wages for the eleven days when they
were thus engaged in blocking its business, no one will claim
that they could have recovered.
It matters not, if it be true, that the strike was conceived
and organized while the strikers were in the employment of
the defendant. In doing that they were not in its service o r
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seeking to promote its interests or to discharge any duty they

owed it ; but they were engaged in a matter entirely outside of

their employment and seeking their own ends and not the inter-

ests of the defendant. The mischief did not come from the

strike — from the refusal of the employees to work, but from

their violent and unlawful conduct after they had abandoned

the service of the defendant.

Here upon the facts, which we must assume to be true, there

was no default on the part of the defendant. It had employees

who were ready and willing to manage its train and carry for-

ward the stock, and thus perform its contract and discharge its

duty; but they were prevented by mob violence which the de-

fendant could not by reasonable efforts overcome. That under

such circumstances the delay was excused has been held in sev-

eral cases quite analogous to this which are entitled to much

respect as authorities. Pittsburgh & C. R. Co. v. Hazen, 84 111.

36, 25 Am. Rep. 422; Pittsburg, C. W. St. L. R. Co. v. Hol-

lowell, 65 Ind. 188, 32 Am. Rep. 63; Bennett v. Lake Shore,

etc., R. Co., 6 Am. & Eng. R. Cas. 391; I. & W. L. R. Co. v.
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Juntgen, 10 Bradwell (111. App.), 295.

The cases of Weed v. Panama R. Co., 17 N. Y. 362, 72 Am.

Dec. 474, and Blackstock v. N. Y. & Erie R. Co., 1 Bosw.

77; affirmed, 20 N. Y. 48, 75 Am. Dec. 372, do not sustain

the plaintiff's contention here. If in this ease the employees of

the defendant had simply refused to discharge their duties,

or to work, or had suddenly abandoned its service, offering no

violence, and causing no forcible obstruction to its business

those authorities could have been cited for the maintenance of

an action upon principles stated in the opinions in those cases.

We are therefore of opinion that this judgment should be

reversed and a new trial granted, costs to abide event.

All concur.

Judgment reversed.
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seeking to promote its interests or to discharge any duty they
owed it ; but they were engaged in a matter entir ly outside of
their employment and seeking their own ends and not the inter
ests of the defendant. The mischief did not come from the
strike-from the refusal of the employees to work, but from
their violent and unlawful conduct after they had abandoned
the service of the defendant.
Here upon the facts, which we must assume to be true, there
was no default on the part of the defendant. It had employees
who were ready and willing to manage its train and carry for
ward the stock, and thus p erform its contract and discharge its
duty ; but they were prevented by mob violence which the de
fendant could not by reasonable efforts overcome. That under
such circumstances the delay was excu ed has been held in sev
eral cases quite analogous to this which are entitled to much
respect as authorities. Pittsburgh & C. R. Co. v. H azen, 84 I l l.
36, 25 Am. Rep . 422 ; Pittsburg, C . W. St. L. R. Co. v. Hol
lowell, 65 Ind. 188, 32 Am. Rep . 63 ; Bennett v. Lake Shore,
etc., R. Co., 6 Am. & Eng. R. Cas. 391 ; I. & W. L. R. Co. v.
Juntgen, 10 Bradwell ( I ll. App. ) , 295.
The cases of Weed v. Panama R . Co., 1 7 N. Y. 362, 72 Am.
Dec. 474, and Blackstock v. N. Y. & E rie R. Co., 1 Bosw.
77 ; affirmed, 20 N. Y. 4 8 75 Am. Dec. 372 do not sustain
the plainti ff 's contention here. If in this case the employees of
the defendant had simply refused to discharge their duties,
or to work, or had suddenly abandoned its service, offering· no
violence, and causing no forcible ob truction to its business
those authorities could have been cit d for the maintenance of
an action upon principles stated in the opinions in those cases.
We are therefore of opinion that this judgment should be
reversed and a new trial granted, costs to abide event.
All concur.
Judgmen t reversed.
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