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LECTURE X II.
II. -ADMISSlONS BY AGREEMENT.

These are admissions made by the parties to prevent delay and save expense. It is the practice in
this state, an<l undoubtedly in other states also, to pnt
such ad1nissions in the forrn of a written stipulation.
Such stipulation is entitled in the cause, and usually
proceeds as follows :
In this cause it is hereby stipulated by and beh,·ecn
said parties;
1st. That, &c.
2d. That, &c .
.Finally, that the facts hereby and herein ~ct forth
shall be considered by the court upon the hearing of
said cause as admissions made therein by said parties,
and ma,Y be read as evidence upon the hearing of said
cause.
The stipulation is signed by tile solicitors for co1nplainant and defendant and is filed with the other
proof.
TAKING TES1'IMONY.

Formerly all testimon,y in chancery was taken upon
interrogatories before an examiner, and neither party
to the suit was permitted to be present in person or
by counsel. Nor was either party entitled to a copy
of the... interrogatories prepared by the othet· for his
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witnesses. As we have seen, the bill did not set forth
the evidence tending to establish the case made by the
bill, but merely the facts which such evidence would
tend to establish when introduced. Each party drew
np the interrogatories for his own witnesses and the
witnesses were secretly examined by the examiner and
no part of the testimony was divulged to either side.
Each party was, however, entitled to be furnished
with a list of his opponent's witnesses, that he might
exa1nine them upon cross interrogatories if he desired,
but since he neither knew what the direct interrogatories were nor how they had been answered, such
cross-examination was not only unsatisfactory, but
quite likely to do his cause more harm than good.
Full directions were given as to how the examiners
were to proceed. The witness was not permitted to
see the interrogatories he was to answer; each one was
read over to him and he was required to answer it in
full before the next was read. After the testimony
was taken it was riled in court and then published, i . e.,
opened for inspection, and each side was furnished
with copies, anu thus after the cause was ready for
hearing, the counsel for the first time learned what
evidence had been introduced.
Daniel Ch. Pr. Chap. XX.

This system was cumbrous, unsatisfactory, often
unfair and fell into merited disrepute. The rules for
taking proofs were fro1n time to time modified, until
at the present time testimony is taken with the same
publicity and with little more formality than proofs
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arc taken in a law conrt. In this State, under tho
statute, either party, by giving the other notice within
ten days after a cause is at issue, may have all the
witnesses examinc<l in open court.
H. S. § 6647.
The Supreme Court arc cmpuwercd by the statute
to regulate the taking of testimony in chancery, and
in pursuance of such power, they ha\·e adopted certain
rules which provide that when a cause is at issue, if
neither party has obtained the right of examination of
witnesses in open court, either party may enter an
order of course within thirty <lays after the expiration
of the time for obtaining the right to examine witnesses in open court, to take proof within sixty days
from service of notice of such order, and that thereafter either party may within the sixty days, upon
giving the other party ten clays' notice of the time,
place and names of the witnesses he intends to cxan1ine, take the testimony of any of his witne ?,SC~.
~lich.

Rule 47; Brown v. Brown, 22 Mich. 242

Parties may stipulate to take proofs before a notary
public, an<l this is frequently done when there is a
notary who is a stenogrn pher and the Circuit Con rt
Commjssioner is not. But in the absence of a stinu•
lation the proofs are taken before a Circuit Court
Com1nissioner. At the ti me and place <lesjgnated the
party appears with his witnesses and proceeds to
examine them orally. If the opposite party is present
and does not object, the testimony may be taken in a
narrative form omitting the questions askeu, but if
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objection is made to t!JC1t course, the Circ11it Court
Commissioner writes <lown each interrogatory at
length, followed by the answer as given by the witness. Should the opposite atto1 ney object to any
question for any reason, fot· instance, that it is leading
or irrelevant, etc.. the to rnmissioncr write::; down the
objection, but does Bot pass npou it. After he has
taken down the objection he writes ont the answer of
the witness in the language of the witness. If objection is made, the cou rt regards sncli testimony as taken
snbjcct to the objection, which is co11si<lercd and ru led
upon at the heariug. Althongh the commissioner cannot pass u pon objections made to testimony, it wonld
seem t hat he m ay exercise some discretion in the first
installce in regard to taking down scandalous matter,
or testimony that the witness is privileged from giv-

rn g.
Storra v. Scougalc, 48 l\!ich 3S3; [foa v. Rea.. 53 ~Iiclt. 40. }

In ne:trly every instance, however, it is the better
practice for th e corn m issioncr to take down all the
testimony offered, togetl10r ,1,·ith the objections made
to it, and lea.ve the admissibil ity of the testimony to
th e Circnit and Snpremc Conrt. The Snprcme Coul't
ha ve held that i t is not the proper practice, for the
circuit conrt even, to expnnqe testimo ny that in its
ju<lg111ent is inadmissible, bnt to allow it to stand, ~o
that, in case of an appeal to the Snprc111e Conrt, that
conl't may be in a positi on to consider and pass npon
its admissibility. The Supreme Cuul't, sitti ng i n

charwer·y, is not a court of

error~. but an appellate
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con rt, and jt hears the cause rle novo, and inust therefor pass upon all questions of the athnissibility of
testimony which was before the lower comt.
Bi!z y Bilz, 37 Mig.b, ll{t; Brown v. Brown, 22 Mich. 242;
Collins v. Jackson, 53 Mich. 40; Hewlet v. Shaw, 9 Mich. 346 .

• If any documents arc jntroduced in evidence before
the commissioner, he receives them and inarks thern
at> exhibits, numbering them consecutively. When
notified of the entry of a n order closing proofs, the
commissioner files the testimony taken by him in the
cause, and it is pu blishecl.
If any of the witnesses in a cause reside out of the
state, or more than thirty miles from the commissioner,
the party, desiring to take the testimony of such witnesses, may apply to the judge or the register, for a
commission to examine snch witnesses.
Mich. Rules 48, 49, 50, 51, 52, 53.

The statute provides that the counsel of the respective parties may be present at such examination, and
that witnesses may be examined and cross-examined
orally, and that the testimony so taken shall be reduced
to writing and subscribed by the witnesses, and filed
in the court where the ca.use is pending.
H. S.

~~

6639-6646.

When a deed or other instrument :in writing which is
duly acknowledged or proved, in snch manner as to authorize it to be read in evidence, is stated in the bill,
such deed or instrument may be read upon the hearing
of the cause, unless the defendant has in his answer
denied the dne execution of the deed, or the existence
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of the instrn mcnt; but documents which are of themselves e\'iclence, withont further proof, shall not be
read on the hearing, unless they have been made
exhibits before the commiesion.
)Iicb. Rule 56; Bachelor v. Nelson , Walk. Ch. 449; Jerome v.
Seymour, Har. Ch. 255; Swetland v. Swetland, 3 Mich. 482.

The method of taking testimony in the United
States conrt is regulated by Rules 67, 68 and 69,
'd1ich provide that the testimony of witnesses may be
taken npon direct and cross interrogatories, or orally,
before an examiner. When it is taken orally, the
conrt nrny, on 1notion of either party, assign a time
within w·hich the complainant shall take his evidence,
and the time thereafter '''ithin which the defendant
sh<lll take his. The rules prescribe that the testimony
in a canse shall be taken within th ree months after
the cause is at issne, unless further ti me is given by
the conrt, 01· judge, upon canse shown.
W hen a witness is infirm or abont to depart out of
the country, 01· is the sole witness to a material fact,
his testimony may be taken at any time after the
cause is at issue de uen r: ( 88<!. npon leave granted.
L". S. Rule 70.
HEA HTSG OF THE CAUSE.

\Vhen tlrn proofs arc closed and the cause is ready
for lieari ng, it n1ay be noticed for hearing by either
party, and causes are entitle<l to be heard in this state
in the order in which the replication to the answer
was filed .
Mich. Rule 63.
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Upon the hearing the complainant has the opening
and ciosing. A.s a rnlc, the judge, before the hearing
on the merits commences, has the counsel for the
complainant state in his own language the purpose
for which the bill was filed, and its principal allegations of fact, and he then re.quests tlw defendant to
state the defence made in the answer. Ila vi ng thus
made himself fa1niliar with the matters iu issue, he
next proceeds to ascertain what facts arc ad 111 i ttcd, and
abont which there is no controver::;y, and what facts
are in dispute. If only a part of tho facts in the case
arc in dispute, he confines the reading of the testimony
and the commen ts of counsel to that part of the testimony bearing upon those qnestionf:..
In reading tl1e testimony to the court. the eomplainaut reads the direct testimony ~ivcn by his own
witnesses, and the <lcfendant r eads the cross-examination. 'Vhen the defendant's tcsti mony is reached, the
defen dant's counsel reaJs the <lirect aud the complainan t's the cross-examination. At the close of the
hearing the court inay decide the case, or hold it under
advisement, and render liis decision at some future
day. Causes are frequently heard ont of term, and at
chambers by arrangement made between the court and
counsel. In such a case the cause is formally submitted
to the court in term, and the argument made afterwards before the court. In this manner it appears
upon the record that all the proceedings were had in
court, and all appearances of irregularity are avoided.
The argument of a cause before the court at chambers
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is indeed not an irregularity, bnt the submission of a
cause to the court in vacation won ld be, and a decree
rendered in vacation upon the final bearing of a cause
would be a nullity.
If there is any good reason, on account of the nature of the tei::ti1uony, a cause will be hear<l in private,
and the public will be exdnded. The court may
direct that the cause shall be heard in private at the
request of cou nse1, or on its own motion .
.}latter of Lord Portsmouth Cooper, Rep. 106; Ogle v. Brondling, 2 Buss. & l\Iy. 688.

An oujection to the bill lrnse<l on want of proper
parties may be made at the hearing, lrnt if the defect
can be cu red by amendment and service be had npon
the new parties, the court will, upon terms, allow tlle
cause to stand over and the proper parties 1nay be
added.
Jones v..Jones, 3 Atk. 110; Palmer v. R :ch. 12 i.\lich. 414.

The objection, however, rn ust come from the
defendant, as the complainant cannot postpone the
cause without his consent, unless the complainant was
ignorant of the person s whose claims will Le affect eel
by the decree.
Inness v . .Jackson. 16 Ves. 356; Thomas v. Gaines, :35 :\Iich.
155-165.

If the objection of want of parties has been made by
the defendant in his answer and the complainant has
neglected to amend his bill in that particular, the
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court may in its discretion refuse to allow the cause to
stand over and dismiss the bill.
Van Epps v. Van Deusen, 4 Paige 64; Bank v. Seton, 1 Peters
299; Story v. Livingstone, 13 Peters 359; U. S. Rule 52.

When upon the hearing it is discovered that the
proofs are defective in some formal matter, the court
will, if a reasonable excuse is given for the omission,
allow the cause to stand over for the purpose of supplying such defects.
1 Barbour Cb. Pr. 322-1:;23; U. S. Rule 53.
DISMISSING T H E BILL AT THE H E ARING.

vVhen the pleadings are defective, or when through
some informali ty in the bill the cou1·t cannot give the
corn plain ant r elief, or where frorn some other cause
the bill is dismissed without the courts passing upon
the merits, and it appears that the complainant rnay be
entitled t o som e relief, it will be dismissed without

pre)'u,clfre.
Story Eq. Pl.

B~ 456 ,

793 ; Wilson v. Egleston, 25 Mich. 257.

Bnt if a bill is dismissed by the court upon the hearing absolutely, snch dismissal may be pleaded in bar
to a new bill filed for the same cause of action; and a
bill cannot be dismissed without prejudice when a
new bill must cover the same ground.
Crozier v. Acre, 7 Paige 137; Gale v. Gould, 40 Mich. 515 .

.l1_ bill is sometimes dismissed and the complainant
given leave to bring an action at law. The court may
n1ake an order l'etaining the bill for a certain period
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with liberty to the compla in ant to proceed at law, conditioned, that if he fail s to do so, that the bill be dismissed absolutely.
1 Barb Ch. Pr. 324, 325.

In this state the court may at the hearing upon
pleadings and proofs call upon either party or any
witness to testify before the conrt orally.
Rul e !HJ; Hamil ton v. Hamilton, 37 Mich. 603.
FEIGNED ISSUES.

It someti mes happens that the testimony is so conflicting a nd unsatisfactory, that the court or the
parties may desire, that a p articular question of fact
be found by a jury. An issue made for that purpose
is called a fe ig ned issue.
3 Black. Cases 452.

The court approves the fran1 e of the issue and it is
tried substantially as a snit at law.
Barbour Ob. Pr. ±84; l\1ilk v. l\Ioorn, 39 Ill. 584-588; Russell v. Paine, 45 Ill. 350; Wood v. Wood , 2 Paige 109; Dunn v.
Dunn, 11 Mich. 285; Brink v. Morton, 2 Cole (Ia. ) 411; Ha.ll v.
Doran, 6 Cole (I a.) 433.
;J

