XIII.

OF THE CONSEQUENCES OF DISSOLUTION.

(See also the cases-in Subd. XII, ante; also Shattuck vs. Chandler, ante, p.

296; Hess vs. Lowrey, p. 330; Shanks vs. Klein, p. 164.)

IIAYYKINS vs. CAPRON.

Supreme Court of Rhoda Island, 1892.

17 R. I. 679, 24 Atl. Rep. 466.

Defendants petition for a new trial.

This was an action of trover brought by the plaintiﬁ, who

was sole surviving partner of a copartnership known as

XIII.

James A. Capron & Co., against the defendant for the con-

version, after Capron’s death, of certain personalty of the ﬁrm.

The defendant was executrix and sole legatee of Capron. This

action was brought in the court of_comm0n pleas, and the

jury returned a verdict for the plaintiff, whereupon the de-

OF THE CONSEQUENCES OF DISSOLUTION.

fendant ﬁled this petition, alleging that the presiding justice

erred in his instructions to the jury.

Stephen A. Cooke, Jun., and Louis L. Angell, for plaintiﬂ’.

Samuel W. K. Allen ,for defendant.

(See also the cases·in Subd. XII, ante; also Shattuck vs. Chandler, ante, p.
206; Hua va. Lowrey, p. 830; Shanks vs. Klein, p. 16-1.)

Pnn Cunmu. Wehaether the relation between copartners

with reference to their ownership of the partnership assets is
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more analog-ou.-s to a tenancy in common or to a joint teiuancy,

we need not decide. In either case, a sole surviving partner is

IIA~~KINS vs. CAPRON.

entitled at law to the possession of the assets of the ﬁrm until

its affairs are settled, as well against the representatives of the

Supreme Court of Rhode I sland1 1892.

deceaed to whom he is ultimately liable to account, as against

strangers. 17 Amer & Eng. Encyc. of Law, 1161; Parsons on

17 R. I. 6i9, 24 Atl. Rep. 466.

Partnership, -158, 2 Lawson, Rights, Remedies, and Practice,

Defendnnta pet\tion for a new trial.
This was an action of trover brought by the plnintifl, who
wns sole snr\·iving partner of a copartnership known as
James A. Capron & Co., against the defendant for the coniversion, af.te-r Capron's death, of certain personalty of the firm.
The defendant was executrix nnd sole legatee of Capron. This
action was brought in the court of. common pleas, and the
jury returned a verdict for the plaintiff, whereupon the defendant filed this petition, alleging that the presiding justice
(>rred in his instructions to the jury.
Step11en A. Cooke, Jun., and Louis L. Angell, for plaintiff.

Samuel W. K. Allen ,for defendant.

CumAM. Whether the relation between CO'partnera
with r<'fer<'nce to their owneri.;ihip of the pnrtnership assets is
more 1analog.o us t1> a tenancy in common or to a joint teinancy,
we nred not decide. In either case, a sole surviving partner is
entitled at law to the possE>ssion of tbe assets of the finn until
its affairs arc settled, as WPII against the representatives of the
dccensed to whom he is ultimately liable to account, as against
strangers. 17 Amc>r & Eng. Encyc. of I~aw, 11Gl; Parsons on
Partnership, 4;)8, 2 Lu wson, High ts, Rem(•dies, and Practicet
PER
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1256. Trover is a proper remedy for a refusal of such posses-
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sion. The court properly construed the articles of agreement

in question, and instructed the jury to consider them as a

whole in deciding the question of fraud.

The cause of action in this case, the conversion of thegoods

occurred after the death of the late partn_er.J It was an injury

to the right of possession of the plaintiﬂ',' not to the joint pos-

session of the plaintiﬂ’ and his late copartner. Hence the

plaintiff properly sued in his own name. Smith v. Barrow, 2

Term Rep. 47 6, 478. The amendment allowed him to add to

his name the words “surviving partner,” etc., which were an

unnecessary but harmless description of the way he claimed to

have acquired title to the goods. " ‘ '

The motion for a new trial must be denied and dismissed.

NOTE: See Mechem’s Elem. of Partn., § 268.

VALENTINE vs. YVYSOR.

Supreme Court of Indiana, 1890.

123 Ind. 47, 23 N. E. Rep. 1076, '7 L. R. A. 788.

This suit was instituted by Emily E. Valentine, Martha M.

Little, Parmelia R. Gilbert, Mary E. \/Vood, and Florence T.
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Horne, the children and -heirs a.t law of John Jack, late of

1256. Trover is a proper remedy for a refusal of such possession. The conrt properly <'Onstrued the articles of agreement
in question, and instructed the jury to consider them as a
whole in deciding the question of fraud.
The cause of action in this case, the conversion of the .goods
·occurred after the death of the late partn.e r.J It was an injury
to the right of possession of the plaintiff, not to the joint possession of the plaintiff and his late copartner. Bence the
plaintiff properly sued in his own name. Sm.ith v. Barrow, 2
. Term Ilep. 476, 4i8. The amendment aJlowed him to add to
his name the words "surviving partner/' etc., which were an
unnecessary but harmless description of the way he claimed to
have acquired title to the goo.ds. * * *
The motion for a new trial must be denied and dismissed.

Delaware county, deceased, against Jacob H. Wysor. John

Jack, father of the plaintiffs below, died testate in the month

Nom: See Mechem'e El~m. of Partn., § 2G8.

of October, 1859. At and before that date, he was in partner-

ship with the defendant, Jacob H. TVys-or, the two composing

the ﬁrm of \Vysor & Jack. The testator was also a member of

the ﬁrm of Wysor, Jack & Kline, which was composed of the

abovenamed Jacob H. \Vysor, John Jack, and \Villiam B.

Kline. This last-named ﬁrm was engaged in the milling busi-

ness, and owned a ﬂouring-mill, together with 65 acres of land

adjacent; each member being the owner of an undivided one-

VALENTINE vs. WYSOR.

third of the business and property. The business of the ﬁrm of

VVysor, Jack & Kline was in no way connected with that of

· Supreme Court of Indiana, 1890.

Wysor&Jack; the last-named ﬁrm being the owner of 380 acres

of land, which constituted part of the ﬁrm assets, in which each

__ _

123 Ind. 47, 2S N. E. Rep. 1076, 7 LR. A. 788.

This suit was instituted by Emily E. Valentine, Martha M.
Little, Parmelia R. Gilbert, Mary E. 'Vood, and Florence T.
Borne, the children and ·heirs at law of John Jack, late of
Delaware county, deceased, against Jacob B. Wysor. John
Jack, father of the plaintiffs below, died testate in the month
of October, 1859. At and before that date, he was in partnership with the defendant, Ja cob H. Wysor, the two composing
the firm of 'Vysor & Jack. The testator was also a member of
the firm of Wysor, Jack & Kline, which was composed of the
above-named Jacob B. Wysor, John Jack, and 'Villiam B.
Kline. This last-named firm was e'Ilgaged in the milling business, and <>wned a flouring-mill, together with 65 acres of land
adjacent; each member being the owner of an undivided one.
third of the business and p.-operty. The business of the firm of
Wysor, Jack & Kline was in no way connected with that of
Wysor&Jack; the last-named firm being the owner of 380 acres
of land, which constituted part of the firm assets, in which each
1
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partner had an equal interest. The character of the business of

V ALENTIN'B

VS. WYSOR.

as:f

Wysor & Jack does not distinctly appear, but the land owned

by them is treated by both parties as partnership property. By

the ﬁrst, second, and third clauses of his will, the testator

appointed executors to carry the will into execution, made pro-

vision for his wife by giving her a life-estate in his real estate,

and expressed a desire that she should be admitted into the

ﬁrm, and continue the business as a partner with \Vysor and

Kline, his former associates in the milling business. The

fourth and ﬁfth clauses of his will read as follows: (‘(4) I will

and direct that my said executors, and, in case of the death or

failure to serve of either, the survivor of them, shall adjust,

settle, and compromise any and all debts, claims, or demands

due to or from me according to the best of their or his judg-

ment, without any further authority from any court or jurisdic-

tion whatever; and, further, that they shall make settlement

with my said partners, and each of them, of the partnership

aﬂairs, and of the proﬁts heretofore arising therefrom,

together with any matters of dealing between myself and them,

or either of them, in manner according to his or their judgment,
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without any further authority from any court whatever. (5) l

do further will and direct that my said executors, or, in case of

the failure, from any cause, of either to serve. then the remain-

ing executor, shall sell and convey so much of my personal or

real estate, at either public or private sale, with or without

appraisement, on such terms, at such place, and in such man-

ner, as to him or them shall seem best, as may be necessary to

pay and satisfy all my just debts, reserving, however. to my

said wife the title and possession of the house and grounds

where I now live; otherwise, selling such parcels, the sale of

which will least injure the remainder.” As to the remainder

of his property, after the termination of the life-estate of the

\vidow, the testator died intestate. After the testator died,

Wysor, as surviving partner of the ﬁrm of YVysor & Jack, and

Wysor & Kline, as surviving partners of Wysor, Jack & Kline.

continued in possession of the property of their respective

ﬁrms until June 25, 1866, when the executors of the last will of

John Jack, assuming to act under the provisions of the fourth

and ﬁfth clauses of the will, above set out, made a settlement,

and entered into an agreement with the defendant, \V_vsor,

whereby, in consideration that the latter agreed to pay the in-

partner bad an equal interest. The character of the business of
Wysor & Jack does not distinctly appear, but the land owned
hy them is trea'ted by both parties as partnership property. Hy
the first, second, and third clauses of his will, the testator
nppointed executors to carry the will into execution, made provision for his wife by gh·ing her a life-estate in his real estate,
nnd expressed a desire that ehe should be admitted into the
firm, and continue the business as a partner with Wysor and
Kline, his former associates in the milling business. The
fourth and fifth clauses of bis will read as follows: ~'(4) I will
and direct that my said executors, and, in case of the death or
failure to serve of either, the survivor of them, shall adjust,
settle, and compromise any and all d<>bts, claims, or demands
due to or from me according to the best of their or bis judgment, without any further authority from any court or jurisdiction whuteyer: and, further, that they shall make settlement
with my said partners, and each of them, of the partnership
affairs, and of the profits heretofore arising therefrom,
together with any matters of dealing between myself and them,
or (lither of them, in manner according to his or their judgment,
without any furthc-r anthority from any court whatever. (5) 1
do further will and direct that my said executors, or, in case of
the failure, from any cause, of either to serve. thc>n the remain·
ing exec•1tor, shall sell ancl convey so much of my personal or
real estate, at either pnblic or private sale, with or without
apprnisement, on such tem1s, nt such pla<·e, and in such mun·
ner, as to him or them shall seem best, ns may be necessary to
pay and satisfy all my just debts, reserving~ bowe,·e1\ to my
said wife tht> title and po8session of the house and grounds
where I now live; otherwise, selling such parcels~ the sale of
which will least injure the remainder." As to the remainder
of bis property, after the termination of the life-estate or the
widow, the teRtator died intestate. After the testator died,
Wysor, as ~nrviving partn('r of the firm of "Wysor & Jack, and
Wysor & Kline, as surviving partners of 'Vysor, Jack & Kline.
<·ontinued in possession of the property of their respective
firms until June 25, lS6li 1 when the executors of the last will of
John ,Jack, assuming to act under the provisions of the fourth
and fifth clauses of the will, above set out, made a settlement,
and entered into an agreement with the defendant, \Vysor,
whereby, in consideration that the latter agreed to pay the in-

384 Cases on PARTNERSHIP.

debtedness of the ﬁrm of Wysor & Jack, and certain debts due

384:
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from the testator to Wysor, and also to pay his share of all the

unpaid indebtedness of Wysor, Jack & Kline, and all other

indebtedness of the testator, including the cost of administra-

tion, and, in addition, convey certain property to the widow,

and secure to her one-third interest in the property of \Vys0r,

Jack & Kline, free from any debts, the executors and wvidow

agreed to convey to the defendant, \V_vsor, all the interest of

the testator, excepting certain designated parcels, in the real

estate owned by the ﬁrm of Wysor & Jack. Th-is agreement

was consummated, and conveyances were made, accordingly,

by the widow and executors, in June, 1866; and it is charged

that the defendant claims, in virtue of these conveyances, to be

the sole owner of the property, and denies the title of the

plaintiffs. These conveyances stood without question until

in February, 1380, when this suit was instituted.

Defendant obtained judgment. Plaintiffs appeal.

O. T. Boaz, W. W. Herod and F. Winter, for appellants.

William Brotherton and C’. E’. Shipley, for appellee. I,

Mrrcnnnn, J. (After stating the facts.) It does not appear
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from the complaint that there was any disparity between

-the value of tihe property conveyed -and the amount of debts

assumed, or that the debts have not been paid according

to the agreement, or that there was any fraud or collusion

between the surviving partner and the executors, or that the

debtedneeA of the firm of Wysor & Jack, and certain debts dne
from the testator to Wysor, and also to pay his share of all the
unpaid inclebtedness of \Vysor, Jack & Kline, and all other
indebtedness of the testator, including the cost of adminiEatration, and, in addition, convey certain property to the widow,
mid secure to her one-third interest in the property of \-'Vysor,
Jack & Kline, free from any debts, the executors and widow
~grc~d to convey to the defendant, 'Vysor, all the interest of
the testator, excepting certain designated parcels, in the real
estate owned by the firm of 'Vysor & Jack. This agreement
was consummated, and conveyances were made, accordingly,
by the widow and executors, in June, 1866; and it is charged
that the defendant claims, in virtue of these conveyances, to be
the 8-0le owner of the property, and denies the title of the
plaintiffs. These conveyances stood without question until
in February, 1880, when this suit was instituted.
Defendant obtained judgment. Plaintiffs appeal.

latter were in any way overreached. It is claimed, however,

that the power of sale contained in the will did not extend

to the partnership real estate, except that speciﬁcally men-

0. T. Boaz, W.W. Herod and F. Winter, for appellants.
William Brotherton and 0. E. Shipley, for appellee.

tioned therein; that, if it did, it only authorized the execu-

tors to sell the tcstator’s interest in so much thereof as

remained after full payment of the partnership debts. More

over, it is claimed that, even if the executors had authority to

sell, the transaction, as disclosed by the complaint, was not a

sale, within the meaning of the language employed in the will,

and that because the sale was made by the executors without

having given notice of the time, place, and terms of sale, and

without having included the value of the real estate in the

bond given by them when they qualiﬁed, the conveyance was

invalid and void. It is claimed, too, that Wysor, being the

surviving partner of the ﬁrm of Wysor & Jack, was a trustee

_ J_____g ,4

J. (After stating tbe facts.) It does not appear
from the complaint that there was any disparity between
·the v.a lue of the property conveyed and the ammmt of debts
assumed, or that the debts have not been paid according
to the agreement, or that there was any friud or c~llusion
between the surviving partner and the executors, or that the
latter were in any way overreached. It is claimed, however,
that the power of sale contained in the will did not extend
to the partnership real est:lte, except that specifically mentioned therein; that, if it did, it only authorized the executors to sell the tC'stator's interest in so much thereof as
remained after full payment of the partnership debts. More·
over, it is claimed that, even if the executors had authority to
sell, the transaction, as disclosed by the complaint, was not a
sale, within the meaning of the language employed in the will,
and that because the sale was made by the executors without
having given notice of the time, place, and terms of sale, and
without having Included tlle value of the real estate in the
bond given by them when they qualified, the conveyance was
invalid and void. It is claimed, too, that Wysor, being the
surviving partner of the firm of "'ysor & Jack, was a trustee
MITCHELL,
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of the partnership property, under a duty to the heirs and

VS. WYSOB.

creditors, and that he was therefore incompetent to purchase

and receive a conveyance from the executors. For all these

reasons, it is urged that the conveya-nce is illegal, and ought to

be set aside, and that an accounting of the affairs of the ﬁrm

of Wysor & Jack should be had; the appellants alleging their

readiness to pay whatever may be found due the defendant,

W§*sor. .

\Vhile it is undoubtedly true, as a general rule, that an action

to compel a surviving partner to account can only be main-

tained by the personal representative of the deceased partner,

yet circumstances may appear which create an exception to

the general rule, and make it proper that a court of equity

should entertain an action on behalf of the heirs. Where it is

shown that there is a collusion between the surviving partner

and the executor, the latter refusing to compel an accounting

by the former, or where there has ‘been uch dealing between

the two as renders it probable that the executor will not make

a bona ﬁde effort to secure an accounting, or other like circum-

stances appear, it has been held that the heirs may maintain
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the action. In t-he absence of special circumstances, heirs have

no locus standi against the surviving partner. 2 Lindl. Partn.

494; Harrison vs. Righter, 11 N. J. Eq. 389; Hyer vs. Burdett, 1

Edw. Ch. 325. '

Assuming, without deciding, that the facts, as pleaded in

the present .case, make it apparent that the executors have

placed themselves in such an attitude towards the surviving

partner, and the transaction sought to be set aside, as to bring

the case within the exception, it becomes pertinent to inquire

whether or not the appella‘nts,.as heirs, show any interest in

the property of the late ﬁrm of \Vysor & Jack upon which to

predicate an action. If the executors had no power under the

will to sell and convey, or the surviving partner was incompe-

tent to purchase, or receive a'conveyance, or if, for any of the

other reasons urged, the transaction between the executors

and the surviving partner was illegal, and the conveyance void,

then the property remained in the possession, and under the

qualiﬁed ownership, of the surviving partner, unaffected by

what transpired. It is familiar law that a surviving partner

has the right to the control and possession of the property of

the ﬁrm, and that he mav dispose of it in order to adjust the

49

of the partnership property, under a duty to the heirs and
creditors, and that he was therefore incompetent to purchase
nnd receive a conveyance from the executors. For all these
,reasons, it is urged that the conveya,n ce is illegal, and ought to
be set aside, and that an accounting of tbe affairs of the fl.rm
of Wysor & Jack should be had; the appellants alleging their
readiness to pay whatever may be found due the defendant,
Wysor.
\Vhile it is undoubtedly true, as a general role, that an action
to compel a surviving partner to account can only be maintained by the personal representative of the deceased partner,
,yet circumstances may appear which create an exception to
the general rule, and make it proper that a court of equity
11bould entertain an action on behalf of the heirs. Where it is
shown that there is a collusion between tlle surviving pal"tner
and the executor, the latter refusing to compel an accounting
by the former, or where there •has 'been such dealing between
· the two as renders it probable that the executor will not make
·a bona fide effort to secure an accounting, or other like circum·
stances appear, it has been held that the heirs may maintain
the action. In t·be absence of special circumstances, heirs have
no locus standi against the surviving partner. 2 Lindi. Partn.
494; Harrison -i:s. Righter, 11 N. J. Eq. 389; Hyer vs. Burdett, 1
Edw. Ch. 325.
Assuming, without deciding, that the facts, as pleaded in
the present case, make it apparent that the executors have
placed themselves in such an attitude towards the surviving
partner, and the transaction sought to be set aside, as to bring
the case within the exception, it becomes pertinent to inquire
whether or not the appellants, .as heiI'S, show any interest in
the property of the late fl.rm of 'Vysor & Jack upon which to
predicate an nction. If the executors bad no power under the
will to sell nnd convey, or the surviving partner was incompetent to purchase, or receive a·conveyance, or if, for any of the
other reasons urged, the transaction between the executors
and the surviving partner was illegal, and the conveyance void,
then the property remained in the possession, and under the
qualified ownership, of the surviving partner, unaffected by
what transpired. It is familiar law that a surviving partner
bas the right to the control and possession of the property of
the firm, and that be mav dispose of it in order fo adjust the

"!)
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partnership accounts, and he is only liable to the representa-

tives of the deceased partner for what remains in his hands

after the partnership affairs are settled; and there is nothing

more thoroughly settled in the law of partnership than that the

rights of the heirs of a deceased partner are subject to the

adjustment of all claims between the partners, and attach only

to the surplus which remains when the partnership debts are

all paid, and the aﬁairs of the ﬁrm wound up. Until all the

debts are paid, the rights of the heirs do not attach. Grissom

vs. Moore, 106 Ind. 296, 6 N. E. Rep. 629, 55 Am. Rep. 742, and

cases cited; Wall-ing, vs. Burgess, 122 Ind. 299, 22 N. E. Rep.

419; Deetcr vs. Sellers, 102 Ind. 458, 1 N. E. Rep. 854. The heirs

of a deceased partner have no interest, as such, in t-he property

of the ﬁrm. Their only remedy is to compel the surviving part-

ner to account for t-he surplus after the settlement of all the

partnership liabilities; and, ordinarily, a court of equity will

not entertain jurisdiction of the aﬁairs of a partnership until

by its decree a ﬁnal adjustment of the business can be effected.

Thompson vs. Lowe, 111 Ind. 272, 12 N. E. Rep. 47 6, and cases

cited; Scott vs. Searls, 5 Smedes & M. 25; Rossum vs. Sinker, 12

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

Cent. Law J. 205, and note. Now, while it appears that the

deceased partner was indebted to the ﬁrm, and that the ﬁrm

was indebted on partnership account, and that the surviving

partner agreed, in co-nsideration of the conveyance which is

assailed, to pay these and other debts for which the testa~tor’s

estate was liable, and while it may be inferred from the facts

alleged in the complaint that the surviving partner has paid

all the debts of the ﬁrm except what remains'due to himself

on the partnership ac-count, it nowhere appears but -that the

entire interest of the deceased partner would be absorbed in

the adjustment of the partnership account with the surviving

partner. Having averred facts from which the inference arises

that the surviving partner has paid all the partnership debts,

and that the estate of the deceased partner is indebted to him,

it is essential to the right of the heirs to call him to account

that they make it appear that he has in his hands partner-

ship property in excess of the amount required to reimburse

himself. The averments in the complaint wholly fail to do

this, and the conclusion is therefore unavoidable that the

complainants fail to show such an interest in the property

as entitles them to invoke the aid of a court of equity. This

,~ N’ w ma

partnership accounts, and be is only liable to the representatives of the deceased partner for what remains in his hands
after the partnership affairs are settled; and ~here is nothing
more thoroughly settled in the law of partnership than that the
rights of the heirs of a deceased partner are subject to the
adjustment of all claims between the partners, and attach only
to the surplus which remains when the partnership debts are
all paid, and the affairs of tlie firm wound up. Until all the
debts are paid, the rights of the heirs d<> no.t attach. Grissom
1'8. Moore, 106 Ind. 296, 6 N. E. Rep. 629, 55 Am. Rep. 742, and
cases cited; Walling. vs. Burgess, 122 Ind. 2H9, 22 N. E. RPp.
419; Deeter vs. Sellers, 102 Ind. 458, 1 N. E. Rep. 854. The heirs
o0f a deceased partner have no interest, as such, in t·he property
of the firm. Their only remedy is to compel the surviving partner to a.ec:ount for the surplus a.fiter the settlement of all the
partnership liabilities; and, ordinarily, a court of equity will
not entertain jurisdiction of the affairs of a p1rtnersbip until
by its decree a final adjustment of the business can be effected.
Thompson vs. Lowe, 111 Ind. 272, 12 N. E. Rep. 476, and cases
cited; Scott vs. Searls, 5 Smedes & M. 25; Rossum vs. Sinker, 12
Cent. Law J. 205, and note. Now, while it .appears that the
deceased partner was indebted to the firm, and that the firm
was indebted on partnership account, and that the surviving
partner agreed, in co·nsideration of the conveyance which is
assailed, to pay these and other debts for which the testator's
estate was liable, and while it may be inferred from the facts
alleged in the complaint that the surviving partner bas paid
all the debts of the firm except what remains' due to himself
.on the partnership ac·oount, it D()Where a·ppeal'S but that the
entire interest <>f the deceased partner would be ia.bsorbed in
the adjustment of the partnership account with the surviv-ing
partner. Having averred facts from whfoh the inference arises
that the surviving partner has paid all the partnership debts,
and that the estate of the deceased partner is indebted to him,
it is essential to the right of the heirs to call him to account
that they make it appear that he has in his hands partner·
ship property in excess of the amount required to reimburse
himself. The averments in the complaint wholly fail to do
this, and the conclusion is therefore unavoidable that the
complainants fail to show such an interest in the property
as entitles them to invoke the aid of a court of equity. This
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<-onelusion necessarily follows from the application of the rule

that a surviving partner is entitled to the custody and man-

agement of the assets, unless it be shown that he is committing

waste, or otherwise mismanaging the affairs of the ﬁrm, and

is only liable to the heirs or representatives of the deceased

partner for what remains after everything is settled up. Rays

vs. Vilas, 18 Wis. 179; Shanks vs. Klein, 104 U. S. 18, ante p. 164;

Anderson vs. Aclccrman, A88 Ind. 481; Gobble vs. Tomlinstm, 50

Ind. 550.

If, however, it were conceded that it appeared that the part-

nership assets exceeded in value the amount necessary to

adjust the partnership account, it would by no means follow

that the appellants could maintain this action. It appears

that," more than 14 years before the commencement of this

action, the executors of the deceased partner, on the one hand,

acting under the authority conferred by the will, and the sur-

viving partner, on the other, consummated a ﬁnal settlement

and adjustment of the partnership account of Wysor & Jack.
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The powers conferred by the will are broad and comprehensive,

and include the power to settle, adjust, and compromise all

debts owing by the testator and to make settlements with his

former partners, and each of them, without any authority from

any court, and to sell and convey, either at public or private

sale, with or without appraisement, any or all of the testator’s

real estate, on such terms as to them should seem best, in order

to pay and satisfy debts against his esta-te. It thus plainly

appears that it was the purpose of the testator to invest his

executors with power to make compromises and settlements

at their discretion, and to sell and convey his real and personal

estate according to their best judgment. The statute in force

at the time the sale was made provided, in effect, that, where

lands were directed to be sold by a will, the sale, as to giving

notice,conveying, taking notes, and mortgages, return and con-

ﬁrmation, should be conducted as sales by an administrator

for the payment of debts, “unless, by the terms of the will, dif-

ferent directions are given; but no petition or notice of the

ﬁling thereof shall be required.” 2 Rev. St. 1876, p. 530. As

was, in effect, said in M unson vs. Cole, 98 Ind. 502, the land was

not directed to be sold by the will. That was left to the discre-

tion of the executors. But, if it had been, the executors were

authorized to sell at their own discretion, upon such terms as

<'onclusion nE'Ceesarily follows from the application of the rule/
that a surviving partner is entitled to the custody and management of the assets, unless it be shown that be is committing
waste, or otherwise mismanaging the affairs of the firm, and
ts· only liable to the heirs or representatives of the deceased
partner for what remains after everything is settled up. Roys
'18. Vilas, 18 Wis. 179; Shanks vs. Klein, 104 U. S. 18, ante p. 164;
Anderson vB. Ackerman, 88 Ind. 481; Oobble vs. Tomlinson, 50
Ind. 550.
If, however, it were conceded that it appeared that the partnership assets exceeded in value the amount necessary to
adjust the partnership account, it would by no means follow
that the appellants could maintain this action. It appears
that; more than 14 years before the commencement of thht
action, the executors of the deceased partner, on the one hand,
acting under the authority conferred by the will, and the sar.
viving partner, on the other, consummated a final settlement
and adjustment of the partnership account e>f Wysor & Jack.
The powers conferred by the will are broad and comprehensive,
and include the power to settle, adjust, and compromise all
debts owing by the testator and to make settlements with his
former partners, and each of them, without any authority from
any court, and to sell and convey, either at public or private
sale, with or without appraisement, any or all of the testator's
real estate, on such terms as to them should seem best, in order
to pay and satisfy debts against his estate. It thus plainly
appears that it was the purpose of the testator to invest his
·executors with power to make compromises and settlements
, at their discretion, and to sell and convey his real and personal
. estate according to their best judgment. The statute in force
. at the time the sale was made provided, in effect, that, where
lands were directed to be sold by a will, the sale, ~s to giving
notice, conveying, taking notes, ·a nd mortgages, return and conftrmation, should be conducted as sales by an administra.tor
for the payment of debts, "unless, by the terms of the will, different directions are given; but no petition or notice of the
filing thereof shall be required." 2 Rev. St. 1876, p. 530. As
was, in effect, said in Munson t:s. Oole, 98 Ind. 502, the land was
not directed to be sold by the will. That was left to the discretion of the executors. But, if it had been, the executors were
authorized to sell at their own discretion. upon such terms as
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they might think best; and the authority thus conferred neces-

arily operated as “different directions” from those prescribed

by the statute. The conveyance was not, therefore, invalid

because the terms of the statute were not observed, or on

accounrt of any defect in the power of the executors.

This brings us to inquire whether the surviving partner oc-

cupied such a relation to the property, and to those concerned,

as to disqualify him from purchasing the interest from the

executors of the deceased partner. It is not to be doubted

that a surviving partner is regarded as a trustee, primarily for

the creditors of the ﬁrm, and, secondarily for the heirs or per-

sonal representatives of the deceased partner in all that

remains, or fairly ought to remain, after adjusting the partner-

ship account. Accordingly, it has been correctly laid down

that “the surviving partners are held strictly as trustees, and

their conduct in discharging their trust is carefully looked

after, by the courts of equity. Thus, like other trustees, they

cannot sell the property of the ﬁrm, and buy it themselves;

nor, as the converse of this, can they buy from themselves

property for the ﬁrm. Their trust being to wind up the con-
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cern, their powcrs are commensurate with the trust. " ' ‘

Their trust is to wind up the concern in the best manner for all

interested, and therefore without unnecessary delay.” Pars.

Partn. 442; Case vs. Abecl, 1 Paige 393; Sigourncy vs. Mu-rm,

7 Conn. 11; Jones vs. Dca-ter, 130 Mass. 380, 39 Am. Rep. 45.9.

Being in a sense a trustee, the surviving partner cannot, of

course, speculate upon the property which the law commits to

his custody, solely for his own advantage, in disregard of the

interests of his ccstuisque trust; and, if he makes proﬁts out

of the trust property, in the course of the adjustment of the

affairs of the partnership, he is held to account to those inter-

ested for their share. He cannot purchase the trust property

from himself, no matter whether the attempt be made by

means of a public or private sale. This is so, not only because

his duty as seller, and his in-terest as purchaser, are in irrecon-

cilable conﬂict, but for the more cogent reason that it is indis-

pensable to everylcgal contract of sale and purchase that there

be two contracting parties competent to enter into a binding

engagement with each other. Hence, an attempt by a. trustee

who holds property in trust, whether he be surviving partner,

administrator, or whatever his designation, to sell the trust

they mig·ht think best; and the authority t:ius conferred necessarily operated as "different directions" from those prescribed ·
by the statute. The conveyance was not, therefore, invalid
because the terms of the. statute were not observed, or on
accouDlt of any defect in the power of the executors.
This brings us to inquire whether the surviving partner occupied such a relation to the property, and to those concerned,
as to disqualify him from purchasing the interest from tbt~
executors of the deceased partner. It is not to be doubted
that a surviving partner is regarded as a trustee, primarily for
the creditors of the firm, and, secondarily for the heirs or personal representatives of the deceased partner in all that
remains, or fairly ought to remain, after adjusting the partnership account. Accordingly, it has been correctly laid do.wn
that "the surviving partners are held strictly as trustees, and
their conduct in discharging their trust is carefully looked
after, by the courts of equity. Thus, like other trustees, they
cannot sell the property of the firm, and buy it themselves;
nor, as the oonverse of this, can they buy from themselves
property for the• firm. Their trust being to wind up the con.
cern, their powc"'rs are commensurate with the trust. • • •
Their trust is to wind up the concern in the best manner for all
interested, and therefore without unnecessary delay." Pars.
Partn. 442; Case vs. A~ becl, 1 Paige 393; Sigourney vs. Munn,
7 Conn. 11; Jon~s vs. Dexter, 130 Mass. 380, 39 Am. Rep. 459.
Being in a sense a trm1ter, the surviYing partner C'annot, of
"COurse, speculate upon the property wl1ich the law commits to
his custody, solely for bis own advantage, in disregard of the
interests of his ccstuisque trust;· and, if he makes profits out
of the trust property, in the course of the adjustment of the
affairs of the partnership, be is held to account to those interested for thrir share. Ile cannot purchase tbe trust property
from himself, no matter whether the attempt be made by
means of a public or prh·ate sale. This is so, not only because
his duty as seller, and bis interest as purchaser, nre in irreconcilable conflict, but for the more cogent reason that it is indisJlensable to every legal contract of sale and purchase that there
be two contraeting partiPs competent to enter into a binding
engagement with each other. Hence, an attempt by a trustee
who holds property in trust, whether he be survivin_r partner,
administrator, or whatever his designation, to sell the trust
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Wyncoop, 12 Ind. 266; 74 Am. Dec. 209; Hunsucke-r vs. Smith,

49 Ind. 11S; Murphy vs. Teter, 56 Ind. 545; Rochester vs. Lever-

ing, 104 Ind. 562, 4 N. E. Rep. 203; Nelson vs. H ayner, 66 Ill. 487.

In the case of a sale thus made or attempted, it can well be said,

it is of no avail to show that the trustee acted in good faith.

Such transactions are poisonous in their tendencies, and viola-

tions of the principles of public policy. They are declared

void, not for the purpose of aﬂording a remedy against actual

mischief, but to prevent the possibility of wrong. Potter cs.

Smith, 36 Ind. 231 ; Morgan rs. Wattles, 69 Ind. 261. These prin-

ciples do not apply or control in the case of a sale made by the

personal representative of a deceased partner to a surviving‘

partner. No good reason can be suggested why a survivingi

partner should be held legally incompetent and absolutely,

disqualiﬁed from becoming the purchaser of the interest of \

his deceased partner in the partnership business from his prop-

erly authorized legal representative, while very many reasons

occur why such transactions, fairly entered into, should not

only be upheld, but encouraged. In addition, the adjudge<1(i
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cases ﬁrmly support the right to make such sales. Brawn vs.

Slee, 103 U. S. 828; Baird vs. Baird, 1 Dev. & B. Eq. 524, 31 Am.

Dec. 399; Chambers vs. Howell, 11 Beav. 6; Rays vs. Vilas, supra.

In Kimball vs. I/incoln, 99 Ill. 578, after reiterating the rule

that a. surviving partner could not become a purchaser of the

ﬁrm property at his own sale, nor from a co-trustee, the court

said: “But the reason that would forbid a transaction of this

character has no application to a case where asurviving part-

ner purchases property from the executor or administrator of

the deceased partner, and hence the rule which would govern

the one case cannot control the other.” See Lu-dl0w’s Heirs vs.

C'ooper’s 1)evisces, 4 Ohio St. 1. It has thus been seen that the

executors had plenary power to make settlements of the part-

nership account, and to sell and convey the real and peronal

estate of the testator at their discretion, and that the surviving

partner was competent to negotiate a settlement of the atfairs

of the ﬁrm, and to purchase the interest of his deceased partner.

It is contended, however, that the power which the will con-

ferred upon the executors was a power to sell the real or per-

sonal estate of the testator, and that the power thus conferred

was not well executed by the conveyance of the testator‘s inter-

est in the real estate of the ﬁrm in consideration of the agree-

estate to himself, is e\·erywhere held to be void. Martin vs.
Wyncoop, 12 Ind. 266; 74 Am. Dec. 209; Hunsucker vs. Smith,
49 Ind. 118; Murphy vs. Teter, 56 Ind. 545; Rochester VB. Levering, 104 Ind. 562, 4: N. E. Rep. 203; Nelson t:s. Hayner, 66 Ill. 487.
In the case of a saJe thus made or attempted, it can well be said,
it is of no aYail to show that the trustee acted in good faith.
Such transactions are poisonous in their tendencies, and viola·
tions of the principles of public policy. They are declared
Yoid, not for the purpose of affording a remedy against actual
mischief, but to prevent the possibility of wrong. Potter t:B.
Smith, 36 Ind. 231; Morgan 1:s. WattleR, 69 Ind. 261. These prin·
ciples d-0 not apply or control in the case of a sale made by the
personal representative of a deceased partnPr to a surviving
partner. No good reason can be suggested why a surviving'1
partner should be held legally incompetent and absolutelyl
disqualified from becoming the purchaser of the interest of\
bis deceased partner in the partnership business from his properJy authorized legal representative, while vecy many reasons
occur why such transactions, fairly entered into, should not
only be upheld, but encouraged. In addition, the adjudge~(· •
cases firmly support the right to make such sales. Brown t71J
S'lee, 103 U.S. 828; Baird VB. Baird, 1 Dev. & B. Eq. 524, 31 Am.
Dec. 399; Chambers t'B. Hou:ell, 11 Beav. 6; Rays vs. Vilas, supra.
In Kimball i·s. Lincoln, 99 111. 578, after reiterating the rule
that a surviving partner could not become a purc·haser of th~
firm property at bis own sale, nor from a co-trustee, the court
said: "But the reason that would forbid a transaction of thi~
character has no application to a case where a _surviving partner purchases property from the executor or administrator of
the deceased partner, and hence the rule which would govern
the one case cannot control the other." See Ludloto's Heirs vs.
Cooper's Dedsccs, 4 Ohio St. 1. It bas thus been seen that the
E>Xecutors had plenary power to make settlements of the partnership account, and to sell and convey the real and personal
estate of the testator at their discretion, and that the surviving
partner was competent to nP~otiate a settlement of the affairs
of the firm, and to purchase the interest of his df>ceased partner.
It is contended, however, that the power which the will conferred upon the executors was a power to sell the real or per·
sonal estate of the testator, and that the power thus conferrt>d
was not well executed by the conveyancE> of the testator's interest in the real estate of the firm in consideration of the agree-
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ment to pay debts, as already indicated. The argument is that

the agreement between the executors and the surviving part-

ner was the same, in legal effect, as an exchange of property,

and that a power to sell does not authorize an exchange. Rus-

sell vs. Russell, 36 N. Y. 581; 93 Am. Dec. 540; Taylor vs. Gallo-

way, 1 Ohio, 232, 13 Am. Dec. 605; Rinyyold vs. Ringgold, 1 Har.

& G. 11, 18 Am. l)ec. 250; King vs. Whiton, 15 Wis. 684; Cleve-

larid vs. Bank, 16 Ohio St. 236, 88 Am. Dec. 445. Conccding

that the proposition above stated is correct as a general rule, it

cannot be made available in the appellant’s behalf, for two

reasons: (1) The power conferred upon the executor compre-

hended much more than a mere naked authority to sell and

convey the testator’s real estate. They were especially invested

with power to make settlement with the partners of the tes-

tator, and with each of them, of all matters pertaining to the

partnership business, and to adjust, settle, and compromise all

debts, claims or demands against the estate of the testator,

according to their best judgment; and, in addition to the fore-

going power, they were authorized, at their discretion, to sell

and convey the testator’s real estate. Regarding the partner-
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ship assets, although consisting of lands, as personalty, and

the power conferred by the fourth clause of the will to make a

settlement of the partnership affairs invested the executors

with ample authority, in case it became expedient or necessary,

in the course of the settlement, to transfer property to the sur-

viving partner to make such transfer. Ludlow’s Heirs vs.

('ooper’s Derisces, supra. Moreover, the power contained in the

ﬁfth clause must be construed in connection with the duties

imposed upon the executors by the fourth clause of the will.

It will be observed that the executors are directed to sell and

convey so much of the testator’s real estate as they shall deem

necessary to pay and satisfy his debts. Construing both

clauses of the will together, it becomes apparent that the execu-

tors had authority to make any proper settlement which, in

their discretion, seemed ﬁt and best. (2) A settlement and

ﬁnal accounting with the surviving partner of the partnership

matters having been actually consummated by the executors

who were duly empowered, to that end, a court of equity will

not disturb the settlement so made until it is impeached as

fraudulent or unfair, or unless collusion between the executors

and surviving partner is shown. Nothing less than fraud or

ment to pay debta, as already indicated. The argument is that
the agreement between the executors and the surviving partner wae the eame, in legal effect, as an exchange of property,
and that a power to sell does not authorize an exchange. Rusaell vs. Russell, 3G N. Y. 581; 93 Am. Dec. 540; Taylor vs. Galloway, 1 Ohio, 232, 13 Am. Dec. 605; Ringgold vs. Ringgold, 1 Har.·
& G. 11, 18 Am. Dec. 250; King vs. Whiton, 15 Wis. 684; Cleveland vs. Bank, 1G Ohio St. 2!~6, 88 Am. Dec. 445. Conceding
that the proposition above stated is correct as a general rule, it
cann()t be made available in the appellant's behalf, for two
reasons: (1) The power conferred upon the executors comprehended much more than a mere naked authority to sell and
convey the testator's real estate. They were especially invested
with pown to make settlement with the• partners of the testator, and with each of them, of all matters pertaining to the
partnership business, and to adjust, settle, and compromi!::e all
debts, claims or demands against tlie estate of the testator,
acc01·ding to their best judgment; and, in addition to the fore·
going power, t11ey were authorized, at their discretion, to sell
and convey the testator's real estate. Regarding the partnership assets, although consisting of lands, as personalty, and
the power conferred by the fourth clause of the will to make a
settlement of the partnership affairs invested the executors
with ample authority, in case it became expedient or necessary,
in the colll'~e of the settlement, to transfer property to the surviving })'J.t·tner to make such transfer. Ludlow's Heirs vs.
Cooper's Derisccs, supm. Moreover, the power contained in th€'
fifth clause must be construed in connection with the duties
imposed upon the executors by the fourth clause of the will.
It will be observed that the executo~ are directed to sell and
convey so much of the testator's real estate as they shall deem
necessary to pay and satisfy bis debts. Construing both
clauses of the will together, it becomes apparent that the executors had authority to make any proper settlement which, in
their discretion, seemed fit and best. (2) A settlement and
final accounting with the surviYing partner of the partnership
matters having been actually consummated by the executors
who were duly empowered, to that end, a court of equity will
not disturb the settlement so made until it is impeached as
fraudulent or unfair, or unless collusion between the executors
and surviving partner is shown. Nothing less than fraud or
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collusion will invalidate an arrangement between an executor

and a surviving partner, whereby the latter became the pur-

chaser of the deceased partner’s share. Travis vs. Milne, 9

Hare, 141; Davies vs. Davies, 2 Keen 534; Chambers vs. Howell,

supra; Stainton vs. Carron Co., 18 Beav. 146; Smith vs. Everett,

27 Beav. 446; 2 Lind. Partn. (Rapalje’-s Ed.) 487. As has been

seen, there is no pretense of any fraud or oollus-i-on in the

-present case.

Finally, after the settlement and accounting between the

executors and the surviving partner has been had, and the

account closed, as appears to have been the fact in the present

case, a court of equity will not, after this long acquiescence,

unexplained by circumstances, decree the opening up of the

account, even though it appeared that the settlement had been

irregularly made. It is the settled doctrine of courts of equity

that unexplained delay in the prosecution of a right, until it

becomes stale, constitutes such laches as forbids the interfer-

ence of the court. Smith vs. Thompson, 7 Grat. 112, 54 Amer.

Dec. 126, and note; Hough vs. Coughlan, 41 Ill. 131; 2 Story,
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liq. J ur. § 1520. Here, as we have seen, there is an unexplained

delay of 14 years. The statute of limitations would have

barred an action between the partners themselves in case the

settlements had been made by them. After this lapse of time

a presumption of innocence and fair dealing arises, and

removes every inference or imputation of bad faith from the

transaction, and the settlement must repose as the parties

made it. Prcvost vs. Gratz, 6 \Vheat. 481; Rochester vs. Levc~r~

ing, 104 Ind. 562, 4 N. E. Rep. 203.

The judgment is afﬁrmed, with costs.

NOTE: See Mechem‘s Elem. of Partn., §§ 268, 309.

JONES vs. YVALKER

Supreme Court of the United States, 1880.

103 U. S. 444, 26 L. Ed. 404.

_ W. H. Walker, who was a large dealer in liquors, in partner-

ship with his son Frederick, made his will in July, 1870. One

collusion will invalidate an arrangement between an executor
and a surviving partner, whereby the latter became the pur·
chaser of the deceased partner's share. Travis vs. Milne, 9
Hare, 141; Davie.& vs. Davies, 2 Keen 534; Chambers vs. Howell,
supra; Stainton -rs. Carron Co., 18 Beav. 146; Smitli vs. Everett,
27 Beav. 446; 2 Lind. Partn. (Rapalje'·s Ed.) 487. As has been
seen, there is no pretense of any fruud or oolltl.S'l·on i.n the
present case.
Finally, after the settlement and accounting between the
executors and the surviving partner has been had, and the
nccount closed, as appears to have been the fact in the present
<·ase, a court of equity will not, after this long acquiescence,
unexplained by circumstances, decree the opening up of the
uccount, even though it appeared that the settlement had been
irregularly made. It is the settled doctrine of courts of equity
that unexplained delay in the prosecution of a right, until it
becomes stale, constitutes such laches as forbids the interfer·
cnce of the court. Smith vs. Thompson, 7 Grat. 112, 54 Amer.
Dec. 126, and note; Hough 't;S. Coughlan, 41 Ill. 131; 2 Story,
El]. Jnr.§ 1520. Here, as we have seen, there is an unexplained
delay of 14 years. The statute of limitations would have
barred an action between the partners themselves in case the
settlements had been made by them. After this lapse of time
a presumption of innocence and fair dealing arises, and
removes every inference or imputation of bad faith from the
transaction, and the settlement must repose as the parties
made it. Prevost vs. Gratz, 6 \Vheat. 481; Rochester vs. Levering, 104 Ind. 562, 4 N. E. Rep. 203.
The judgment is affirmed, with costs.
NOTE: See Mechem's Elem. of Partn., §§ 268, 809.

JONES vs. WALKER
Supnmc Court of tlie United Statea, 1880.
103 U. 8. 444, 26 L. Ed. 404.

-W. H. Walker, who wns a large dealer in liquors, in partner~hip with bis son Frederick, made his will in July, 1S70. One
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of the clauses of the will provided for the continuance of the

partnership and the conduct of this business after his death.

It is in this language:

“It is my wish that my son Frederick carry on the business

of W. H. Walker & Co. in that name and style, and in my

storehouse where it is now carried on, giving him power to

change the place, until my youngest child living to be twenty-

one years of age arrives at that age, or for a shorter time, if he

does not ﬁnd it proﬁtable. To that end all my capital and

interest in said concern shall be continued therein, and shall

be chargeable for its debts and liabilities; but my other prop-

erty shall not be so chargeable while Frederick carries on said

business; my share shall pay the salary of an eﬂicient man to

aid him therein or he shall have compensation for his services

as to and from my share. Agents and employés of the con-

cern are to be paid by it. Frederick is not to be charged with

$5,000 advanced by me to him on his coming of age, and he is

to have the privilege to purchase, at a fair valuation and upon

reasonable time, such portion of my share in said concern and

its good will as will make his share equal to one-half. What
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he may so pay is to be divided as proﬁts of the concern. While

my storehouse is occupied by the concern it shall pay rent

therefor. The proﬁts of said concern, which shall be ascer-

tained and declared in the ﬁrst of January after my death,

and annually thereafter, shall be divided between my wife and

children, or their descendants, and others. As my personalty

is’ to be divided among them when my youngest child living

to be twenty-one years of age arrives at that age, or at the

death of my son Frederick before that time, or when he dis-

continues the business, my interest in the concern and its

good will slhall be sold as my executors may direct, and the

proceeds divided, as the proﬁts thereof are to be divided, with

an obligation, if possible, that the business may be carried on

under the old name and style.”

The tcstator died in 1872, and the business was conducted

as directed in the will until February 27, 1877, when the ﬁrm,

on the petition of its members, was declared bankrupt by the

proper court. - \

' The appellant Jones was made assignee, and very shortly

afterwardﬁled the bill in the present case against the devi-

sees of ~W. I1. \Valker’s will.

»

of the clauses of the 1Vill provided for the continuance of the
partnership and the conduct of this busineSll after his death.
It is in this language:
"It is my wish that my son Frederick carry on the bnsineSB
of W. H. \Valker & Co. in that name and style, and in my
storehouse where it is n-0w carried on, giving him power to
change the place, until my youngest child living to be twentyone years of age arrives at that age, or for a shorter Ume, if he
does not find it profitable. To that end all my capital and
interest in said concern shall be continued therein, and shall
be chargea,b le for its debts and liabilities; but my other pr<>p·
erty shall not be so chargeable while Frederick carries on said
business; my share shall pay the salary of an efficient man to
aid him therein or he shall h~ve compensation for his services
aa to and from my share. Agents and employee of the concern are to be paid by it. Frederick is not to be charged with
f5,000 advanced by me to him on his coming of age, and he is
to have the privilege to purchase, at a fair valuation and upon
reasonable time, such portion of my share in said concern and
its good will as will make his share equal to one-half. ·what
he may so pay is to be divided as profits of the concern. While
my storehouse is occupied by the concern it shall pay rent
therefor. The profits of said concern, which shall be ascer·
tained and declared in the first of January after my death,
and annually thereafter, shall be divided between my wife and
children, or their descendants, and others. As my personalty
is to be divided among them when my youngest child living
to be twenty-one years of age arrives at that age, or at the
death of my son Prederick before that time, or when he discontinues the business, my interest in the concern and its
good will s:Jmll be sold as my executors may direct, n:nd the
proceeds divided, as the profits thereof are to be divided, with
an obligation, if possible, that the business may be carried on
under the old name and style."
The testator died in 1872, and the business was conducted
as directed in the will until February 27, 1877, when the firm,
on the petition of its members, was declared bankrupt by the
proper court.
'
The appellant ,Jones was made assignee, and very shortly
afterward · filed the bill in the present case against the deviseee of W. H. \Valker's will.

\
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WALK:BR.

Martin Bijur and W. 0. Dodd, for appellant.

John M. Brown, comtra.

Jl<Wtin Bijti1' and W. 0. Dodd, !or appellant.

MILLER, J. (After stating the facts as above.) The object

of the bill is twofold, namely, to subject the property of the

John M. Brown, conitra.

deceased, which had not been embarked in the partnership

enterprise, in the hands of the devisees, to the payment of the

partnership debts, and to recover from the defendants money

which they had received as dividends out of the proﬁts of the

business after the death of the testator.

In the recent case of Smith vs. Ayre, 101 U. S. 320, the

legal principle lying at the foundation of the ﬁrst of these

grounds of relief was fully discussed and determined. It was

there held that a testator might authorize the continuance of a.

partnership, in which he was engaged at the time of his death,

without subjecting any more of his property to the vicissitudes

of the business than what was then embarked in it, and that,

unless he had expressly placed the whole, or some other part of

his estate, under the operation of the partnership, it would not

be presumed that he had so intended. See also Burwell vs.
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Manderille, 2 How. (U. S.) 560; Ea: parts Garland, 10 V es. Jr.

110. In the case before us the testator declares, in express

terms, that his capital and interest in said concern shall be

continued therein, and shall be chargeable for its debts and

liabilities; but his other property shall not be so chargeable.

We see no reason in the present ease for departing from

the principle adopted in Smith vs. A3/re, after much considera-

tion.

If dividends of proﬁts out of the partnership business were

honestly and fairly made, and when paid did not diminish the

capital, nor withdraw what was necessary to pay the indebt-

edness of the concern, we see no reason why the persons receiv-

ing them should now be called on to refund them.

The will of the testator has a clause authorizing these divi-

dends. The partnership had a long time to run and a. large

part of his capital was engaged in the business. There were

children to be reared and educated, and it would have been

very unreasonable that all the proﬁts should be continually

converted into capital, and that neither these children, nor

Frederick, the other partner, should be permitted to receive

dividends of proﬁts, except on the condition of a liability to

50 '

HILLER1 J. (After stating the facts as above.) The object
of the bill is twofold, namely, to subject the property of the
deceased, which bad not been embarked in the partnership
enterprise, in the hands of the devisees, to the payment of the
partnership debts, and to recover from the defendants money
which they had received as dividends out of the profits of the
business alter the death of the testator.
In the recent case -0f Smith vs. Ayre, 101 U. S. 320, the
legal principle lying at the foundation of the first of these
grounds of relief was fully discussed and determined. rt was
there held that a testator might authorize the continuance of a.
partnership, in which he was engaged at the time of bis death,
without subjecting any more of bis property to the vicissitudes
of the business than what was then embarked in it, and that,
unless he had expressly placed the whole, or some other part of
his estate, under the operation of the partnership, it would ne>t
be presumed that be bad so intended. See also Burwell vs.
Mandeville, 2 How. (U. S.) 560; E[IJ parte Garland, 10 Ves. Jr.
110. In the case before us the testator declares, in express
terms, that bis capital and interest in said concern shall be
continued therein, and shall be chargeable for its debts and
liabilities; but his other property shall not be so chargeable.
We see D() 1·eason in the present case for departing from
the priDJciple ado1Jted in Smith vs. A11re, after much oonsideration.
If dividends of profits out of the partnership business were
honestly and fairly made, and when paid did not diminish the
capital, nor withdraw what was necessary to pay the indebt·
edness of the concern, we see no reason why the persons receiving them should ne>w be called on to refund them.
The will of the testator bas a clause authorizing these divi·
dends. The partnership had a long time to run and a large
part of his capital was engaged in the business. There were
children to be reared and educated, and it would have been
very unreasonable that all the profits should be continually
converted into capital, and that neither these children, nor
Frederick, the other partner, should be permitted to receive
dividends of profits, except on the condition of a liability to
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that extent for any future transactions of the partnership

through a period of ﬁfteen or twenty years.

If these dividends -had not been declared in good faith, nor

really earned, if they had diminished the capital, or if, when

they were made, debts existed which would have been left

without means of payment, the persons sharing in the divi-

dends would probably have been liable to these creditors to

the extent of the money so received.

But we are satisﬁed that none of these conditions existed.

The case is mainly one of fact, and the testimony is very

full. We do not think its discussion here proﬁtable or useful.

We are satisﬁed that at the time the last dividend was made

the capital of the company was undiminished, and the ﬁrm

amply able to pay its debts. Its misfortunes followed after

this.

It very fully appears that the insolvency was brought about

by accommodation indorsements for others, made after the

last dividend was paid; thart the ﬁrm, but for this, would have

remained solvent, and that, in regard to this, none of the

defendants were to blame except Frederick, who, being a full

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

partner, is liable personally for all the debts of the ﬁrm.

An important matter in the case is a stipulation of the

parties to the suit that all the debts owing by the ﬁrm were

1'01liZI‘£lCt€d subsequently to the declaration and payment of all

the dividends, and none of the debts of the ﬁrm were in exist-

ence at the time these proﬁts were declared and paid.

No creditor whose debt was in existence when these divi-

dends were made was injured. All the debts then existing

have been paid. What right had subsequent creditors to re-

claim these dividends, who had no interest in the matter

when they were paid? These defendants, except Frederick,

were not partners. Their money was in the concern, and they

received dividends instead of interest.

We repeat that there is no evidence of fraud or intentional

wrong.

Decree atiirmed.

NOTE: See Mechem’s Elem. of Partn., § 269.

•
that extent for any future transactions of the partnership
through a period of fifteen or twenty years.
If these dividends ·had not been declared in good faith, nor
really earned, if they had diminished the capital, or if, when
they were made, debts existed which would have been left
without means of payment, the persons sharing in the dividends would probably have been liable to these creditors to
the extent of the money so received .
.But we are satisfied that none of these conditions existed.
The case is mainly one of fact, and the testimony is vecy
full. We do not think its discussion here profitable or useful.
\Ve are satisfied that at the time the last dividend was made
the capital of the company was undiminished, and the firm
amply able to pay its debts. Its misfortunes followed after
this.
It very fully appea.r s that the insolvency was brought about
by accommodation indorsements for others, made after the
last dividend was paid; thart the firm, but for this, would have
rPmained solvent, and that, in regard to this, none of the
defendants were to blame except Frederick, who, being a full
' the debts of the firm.
partner, is liable personally for all
An important matter in the case is a stipulation of the
parties to the suit that all the debts owing by the firm were
t·ontracted subsequently to the declaration and payment of all
the dividends, and none of the debts of the firm were in exist·
t>nce at the time these profits were declared and paid.
No creditor whose debt was in existence when these dividends were made was injured. All the debts then existing
have been paid. What ri~ht bad subsequent credit<>rs to redaim these dividends, who had no interest in the matter
when they were paid? These defendants, except Frederick,
were not partners. Their money was in the concern, and they
received dividends instead of interest.
We repeat that there is no evidence of fraud or intentional
wrong.
Decree affirmed.
NoTB: See Mechem'e Elem. of Partn., § 2C9.
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Supreme Court of Illinois, 1884.

_ 108 Ill. 560, 48 Am. Rep. 565.

William E. Doggett died on the 3d of April}, 1876, testate,

and Kate E. Doggett, appellant, who was named as executrix.

qualiﬁed as such in the probate court of Cook county. Dog-

gett, at the time of his death, and for many years before, was

DOGGETT vs. DILL.

a member of the ﬁrm of Doggett, Barrett & Hills. In 1871, T.

U. H. and Lucy \V. Smixth executed their two promissory notes

Supreme Court of Illinoi8, 1884.

for certain sums of money, payable to Charles H. Dill. The

two notes, on the date of their execution, were guaranteed by

108 Ill. 560, 48 Am. Rep. 5G5.

Doggett, Barrett & Hills, the ﬁrm name to the guarantee being

executed by Doggett. N-0 effort was made by Dill to collect

the amount due on the notes from the ﬁrm assets, or from

surviving members of the ﬁrm of Doggett, Barrett & Hills,

but after the death of Doggett he presented his claim to the

probate court, to be allowed against the estate of the deceased.

The probate court, upon the evidence introduced, allowed the

claim, and the executrix appealed to the circuit court where

a second trial was had resulting in a judgment against the
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estate. An ap-peal was then taken to the appellate court,

where the judgment of the circuit court was affirmed, and

this record is brought here by the executrix for the purpose of

reversing the judgment of the appellate court.

Stiles and Lewis and R. W. Pike, for appellant.

Dexter, Herrick d5 Allen, for appellee.

Cmuc, J. (After stating the facts as above), proceeded:

It is insisted by appellant that a partnership demand can-

not be allowed against the individual estate of a deceased part-

ner until the legal remedy against t-he partnership assets and

surviving partners has been exhausted.

In Mason vs. Tiﬂ’a-ny, 45 Ill. 392, which was a proceeding in

chancery, by a creditor of a ﬁrm, to enforce payment of a ﬁrm

debt against the estate of Tiﬁany, a deceased member of the

ﬁrm, it was held, that every partnership debt being joint and

.

William E. Doggett died on the 3d <>f Aprilj, 1876, testate,
and Kate E. Doggett, appe11ant, who was named as executrix~
qualified as such in the probate court of Cook county. Dog- .
gett, at the time of his deatll, and for many years before, was
a member of the firm of Doggett, Barrett & Hills. In 1871, T.
C. H. and Lucy W. Sm\th executed their two promissory not-a
for certain sums of money, payable to Charles H. Dill. The
two notes, on the date of their execution, were gu1ranteed by
Doggett, Barrett & Hills, the firm name to the guarantee being
executed by Doggett. No effort was made by Dill to collect
the amount due on the notes from the firm assets, or from
surviYing members of the firm of Doggett, Barrett & Hills,
but after the death of Doggett he presented his claim to the
probate court, to be allowed against the estate of the deceased.
The probate court, upon the evidence introduced, allowed the
claim, and the executrix appealed to the circuit court where
a second tI·ial was. bad resulting in a judgment against the
t>state. An appeal was then taken to the appellate court,
where the judgment of the circuit court was affirmed, and
this record is brought here by the executrix for the purpose of
reversing the judgment of the appellate court.

Stiles and Lewis and R. W. Pike, for appellant.
Deztcr, Herrick & Allen, for appellee.
CnAIG, J. (After stating the facts as above), proceeded:
It is insisted by appellant that a partnership demand cannot be allowed against the individual estate of a deceased partner until the legal remedy against the partnership assets and
surviving partners has been exhausted.
In Mason vs. Tiffany, 45 Ill. 392, which was a proceeding in
chancery, by a creditor of a firm, to enforce payment of a firm
debt against the estate of Tiffany, a decpasPd member of th£>
firm, it was held, that every partnership de-bt being joint and
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several, it follows necessarily, that resort may be had, in the

CA.SES OB P.AKTbi.B.BSHlP.

ﬁrst instance, for the debt, to the surviving partners, or to the

assets of the deceased partner. In the decision of the case it

-is said: “If it was a fact that the surviving partners remained

solvent for a long time before the assignment, and the assigned

assets were suﬂicient to pay this claim, still these did not

require the complainant to press his claim against them, the

estate of the deceased partner being equally a fund on which he

had a right to rely.” This case seems to establish the doctrine,

in plain words, that a creditor, in equity, has the right, where

he holds a claim against a ﬁrm, one mem-ber of which -has died,

to proceed against the estate of the deceased member or the

surviving partners, as he may elect.

In Silucrman vs. Chase, 90 Ill. 37, the same question arose,

and following the doctrine of the ease last cited, it was said:

“A partnership debt is joint and several, and the creditor has

the right to elect whether he will proceed against the assets

in the hands of the surviving partner or against the estate of

the deceased partner, as h-eld by this court in Mason vs. Tiffany,

45 Ill. 392. Nor will the laches of the creditor in following

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

the assets of the ﬁrm preclude a recovery. The creditor has

the right to proceed against the estate at any time before the

statute of limitations has run, and a failure to pursue the

partnership assets cannot be relied upon as a defense when

suit is brought against the estate.”

These two cases would seem to be conclusive of the ques-

tion presented, so far, at least, as this court is concerned, as

they, in terms, decide the same question involved in the record

before us, and it would not be deemed necessary to say any-

thing more on the question were it not for the fact that it is

claimed that these cases are in conﬂict with prior decisions of

this court, and the doctrine therein announced is not sound,

and in harmony with the current of authority on the subject.

We have therefore concluded to brieﬂy refer to some of the

authorities which have a bearing on the question, with the

view of showing that the decisions of this court are fully sus-

tained by the weight of authority.

Story on Partners-hip, Sec. 362, says: “The doctrine for-

merly held upon this subject seems to have been, that the joint

creditors had no claim whatsoever in equity against the estate

of the deceased partner, except when the surviving partners

several, it follows necessarily, thflt resort may be had, in the
ftrst instance, for the debt, to the surviving partners, or to the
s.ssets of the deceased partner. In the decision of the case it
is said: "If it was a fact that the surviving partners remained
solvent for a long time before the assignment, and the assigned
assets were sufficient to pay this claim, still these did not
require the complainant to press his claim against them, the
estate of the deceased pa.rtner being equally a fund on which he
bad a right to rely." This case seems to establish the doctrine,
in plain words, that a creditor, in equity, bas the right, where
he holds a claim against a firm, one member of which ·has died,
to proceed against the estate of the deceased me.mber or the
surviving partners, as he may elect.
In Silverman "'· Cliaae, 90 Ill. 37, the same question arose,
and following the doctrine of the case last cited, it was said:
"A partnership debt is joint and .several, and the creditor has
the right to elect whether he will ·p roceed against the assets
in the hands of the surviving partner or against the estate of
the deceased partner, as held by this court in Ma8on vs. Tiffany,
45 Ill. 392. Nor will the laches of the creditor in following
the assets o't the ftrm preclude a recovery. The creditor haM
tbe right to proceed against the estate at any time before the
statute of limitations has run, and a failure to pursue the
partnership assets cannot be relied upon as a. defense when
soit is brought against the estate."
These two cases would seem to be conclusive of the ques·
tion presented, so far, at least, as this court is concerned, as
they, in terms, decide the same question involved in the record
before us, and it would not be deemed necessary to say any·
thing more on the question were it not for the fact that it is
claimed that these cases are in conflict with prior decisi001s of
this court, and the doctrine therein announced is not ~ound,
and in harmony with the current of authority on the subject. •
We have therefore concluded to briefly refer to some of the
authorities which haye a bearing on the question, with the
view of showing that the decisions of this court are fully sustained by the weight of authority.
Story on Partnerlii·hip, Sec. 362, says: "The doctrine for·
merly held upon this subject seems to have been, that the joint
creditors bad no claim whatsoever in equity against the estate
of the deceased partner, except when the surviving partners

Dooosn vs. Dun. 897

were at the time, or subsequently became insolvent or bank-

DOGGBT.r VB. DILL.

89'1

rupt. But that doctrine has been since overturned, and it is

now held, that in equity all partnership debts are to be deemed

joint and several, and consequently the joint creditors have,

in all cases, the right to proceed at law against the survivors,

and an electionalso to proceed in equity against the estate

of a deceased partnerfwhetiher the survivors be insolvent or

bankrupt or not.” The same doctrine, but in ditferent lan-

guage, is declared by Story in his work on Equity Jurispru-

deuce, Sec. V676.

Collyer on Partnership, Sec. 580, declares the law in the

following language: “It is now established beyond contro-

versy, that in the consideration of courts of equity a partner-

ship debt is several as well as joint, and that upon the death

of a. partner a joint creditor has a right in equity to proceed

immediately against the representative of the deceased part-

ner for payment out of his separate estate, without reference

to the question whether the joint estate -be solvent or insol-

vent, or to the state of accounts amongst the pa.rtners.”

Dixon on Partnership, 113, says: “When a liability exists
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the creditor may, at his option, either pursue his legal remedy

against the survivor, or resort in equity to tihe estate of the

deceased-, and this altogether without regard to the state of

the accounts between the partners themselves, or to the ability

of the survivor to pay.”

Lindley on Partnership, 1053, says: “Whatever doubt there

may formerly have been upon the subject, it was clearly settled

before the judicature acts, that a creditor of the ﬁrm could

proceed against -the estate of t-he deceased partner without

ﬁrst having recourse to the su1'v'ivin~g,' partners, and without

reference to the state of the accounts between them and the

deceased.” See also Pars. Mere. Law, 102; Adams Eq. 173;

Smith Mere. Law, '48; 3 Kent Com. 63, 64, and note.

From the citations made, it would seem that the l-aw, as

declared in Mason vs. Tiﬁany, and Silvcrman vs. Chase, supra,

is fully sustained, at least by text-writers of high authority

both in this country and in England. But it will not be nec-

sary to rely alone on the text-books for a solution of the ques-

tion. as the decisions in England and in many of the states are

in harmony with the rule declared in the text-books. In Eng-

land, as early as 1816, in Devayncs vs. Noble, 1 Mer. 529, it was

were at the time, or subsequently became insolvent or bankrupt. But that doctrine has been since overturned, and it is
now held, that in equity all partnership debts are to be deemed
joint and several, and consequently the joint creditors have,
in all cases, the right to proceed at law against the survivors,
and an election also to proceed in equity against the estate
of a deceased partner,· whetlher the survivors be insolvent or
bankrupt or not." The same doctrine, but in different language, is declarC'd by Story in his work on Equity Jurisprudence, Sec. 676.
Collyer on Partnership, Sec. 580, declares the law in the
following language: "It is now established beyond controversy, that in the consideration of courts of equity a partnership debt is several as well as joint, and that upon the death
of a partner a joint creditor has a right in equity to proceed
immediately against the representative of the deceased partner for payment out of his Be'J)arate estate, without reference
to the question whether the joint estate ·be solvent or insolvent, or to the state of accounts amongst the partners."
Dixon on 1•artnership, 113, says: "When a liability exista
the creditor may, at his option, either pursue his legal remedy
against the survivor, or resort in equity to tihe estate of the
deceased) and this altoget·her without regard to the state of
the accounts ·between the partners themselves, or to the ability
of the survivor to pay."
Lindley on Partnership, 1053, says: "Whatever doubt there
may formerly have been upo:n the subject, it was clearly settled
before the judicature acts, that a creditor of the firm could
proceed against the estate of the deceased partner without
first having recom·se to the surviving partners, nnd without
r<'forPnce to thr fltatP of the acr.onnts b~tween them and the
deceased.'' See also Pars. !\lerc. Law, UI:.?; .\dams Eq. 173:·
Hmith Mere. Law, 48; :3 Kent Com. 63, 64, and note.
From the citations made, it would seem that the law, as
declared in Ma.~an vs. Tiffany, and Silverman t•s. Chase, supra,
is fully sustained, at least by text-writers of high authority
both in this country and in England. But it will not be necsary to rely alone on the text-books for a solution of the question, ns the decisions in Engl:md and in many of the states are
In harmony with the rule declared in the text-books. In England, as early as 1816, in Devayncs vs. Noble, 1 Mer. 52!>, it was
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decided, that in equity partnership debts are joint and several,

and a creditor holding a ﬁrm debt could resort to the estate

of the deceased partner for payment, without showing the

insolvency of the survivor. The rule adopted in the case cited

was subsequently adhered to and followed in Wilkinson rs.

Henderson, 1 M. & K. 582, and since the decision of these cases

the doctrine there announced has been regarded as the settled

law of England. In Nelson vs. Hill, 5 How. 127, the supreme

court of the United States held that the creditor of a partner-

ship may, at his option, proceed at law against the surviving

partner, or go in the ﬁrst instance into equity against the rep-

resentatives of the deceased partner—that it was not neces-

sary to exhaust his remedy at law against the surviving part-

ner before proceeding in equity against the estate. In sup-

port of the rule announced, Story on Partnership, Sec. 362,

note 3, is cited. In a later case (Lewis vs. United States, 92 U.

S. 622), Nelson vs. Hill is cited with approval. In Camp vs.

Grant, 21 Conn. 41, 54 Am. Dec. 321, the supreme court of

Connecticut, in an able opinion, adopt the rule of the courts

of England. In Weaver vs. Thornburg, 15 Ind. 124, the ques-
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tion arose, and the supreme court of that state adopt the rule

in the language of Story on Partnership, cited supra, and this

decision was followed in a number of subsequent cases. Dean

vs. Phillips, 17 Ind. 406; Hardy rs. Overman, 36 Id._ 549. In

Freeman vs. Stuart, 41 Miss. 141, the question arose, and the

supreme court of that state held, in equity all partnership

debts are joint and several, and a creditor has the right to

proceed in law against the survivor, and an election also to

proceed against the separate estate of the deceased partner,

whether the survivor be solvent or not. See also Irby vs.

Graham, 46 Miss. 428, where the English rule is fully approved.

The same doctrine has been adopted in Vermont, in Washbum

vs. Bank of Bellows Falls, 19 Vt. 278. In Tennessee, in

Saunders vs. Wilder, 2 Head 579. In Arkansas, in McLain

vs. Carson, 4 Ark.'164, 37 Am. Dec. 777. In New Jersey, in

W-i-sham vs. Lippincott, 1 Stockt. Eq. 353. In Alabama, in Travis

vs. Tartt, 8 Ala. 577. In Florida, in F-illyau cs. Laverty, 3 Fla.

72. In Texas, in Gaul -vs. Reed, 24 Texas 46, 76 Am. Dec. 94.

In New Hampshire, in Bowker vs. Smith, 48 N. H. 111, 2 Am.

Rep. 189. In New York and Georgia a contrary rule has been

adopted, as will be found in the following cases: Lamenas rs.

__..._ m_ W E __ _ __%,a§

decided, that in equity partnership debts are joint and several,
. and a creditor holding a firm debt could resort to the estate
of tbe deceased partner for payment, without sh<>wing the
, insolvency of the survivor. The rule adopted in the case cited
. was subsequently ad·hered to and followed in Wilkinson t 'B.
, Henderson, 1 M. & K. 582, and since the decision of these cases
·the doctrine there announced has been regarded as the settled
law of England. In Nelson vs. Hill, 5 How. 127, the supreme
court of the United States held that the creditor of a partnership may, at his option, proceed at law against the surviving
, partner, -0r go in the first instance into equity against the representatives of the deceased partner-that it was not necessary to exhaust his remedy at law ag.1inst the surviving part. ner before p1·oceeding in equity against the estate~ In support of the rule announced, Story on Partne·rship, Sec. 362,
note 3, is cited. In a later case (Lewis n. United States, 92 U.
S. 622), Nelson t:s. Hill is cited with approval. In Camp vs.
Grant, 21 Conn. 41, 54 Am. Dec. 321, the supreme court of
Connecticut, in an abie oPfnion, adopt the rule of the courts
·of England. In Weaver vs. Thqrnburg, 15 Ind. 124, the question arose, and the supreme court of that state adopt the rule
in the language of Story on Partnership, cited suvra, and this
decision was followed in a number of subsequent cases. Dean
vs. Phillips, 17 Ind. 40G; Hardy rs. Overman, 36 Id.. 549. In
Freeman vs. Stuart, 41 Miss. 141, the question arose, and the
supreme court of that state held, in equity all partnership
debts are joint and several, and a creditor bas the right to
proceed in law against the survivor, and an election also to
proceed against the separate estate of the deceased partner,
whether the survivor be f!olvent or not. See also Irby vs.
Graham, 4G Miss. 428, where the English rule is fully approved.
The same doctrine has been adopted in Vermont, in Wasl1burn
vs. Bank of Bcllmc's Palls, 19 Vt. 278. In Tennessee, in
Sa-unders t'S. Wil<ler, 2 llea.d 579. In Arkansas, in McLain
t:B. Oarson, 4 Ark. 1G4, a7 Am. Dec. 777.
In New Jersey, in
Wisl1am t~s. Lippincott, 1 Stockt. Eq. 353. In Alabama, in Tra·vis
V8. 1'artt, 8 Ala. 577. Jn Florida, in F-illyaii n. Laverty, 3 Fla.
72. In Texns, in Gattt vs. Reed, 24 Texas 46, 7G Am. Dec. 94.
In New Hampshire, in Bowker vs. Smith, 48 N. II. 111, 2 Am.
Rep. 189. In New York and Georgia a contrary rule bas been
adopted, aa will be found in the following cases: Lam.enas t'B.

DOGGETI‘ vs. DILL. 399

Trustees, 11 Paige 80; Voorhis vs. Childs, 17 N. Y. 354; Bennett

DOGGETT

vs.

DILL.

399

vs. Woolfolk, 15 Ga. 213. Upon an examination of the New

York eases, it a.ppears that the rulethere adopted was sup-

posed to be predicated on the old English cases, and when

the courts of England esta.blished the doctrine which is laid

down as the law in Devaynes vs. Noble, and Wilkinson vs. Hen-

derson, supra, the New York courts refused to follow the Eng-

lish rule, but adhered to what was supposed to be the law in

England as declared in that court prior to that time. Georgia

seems to follow the New York rule. In a late case in

Wisconsin (Sherman vs. Kreul, 42 W'is. 33), the supreme

court say: “We are disposed to adopt the New York

rule, that in order to recover against the administrators

the plaintiff should allege and show that the surviving

partner is insolvent.” It is also claimed by appellant

that the New York rule has been adopted in North and South

Carolina, Ohio and Pennsylvania; but without stopping to

determine precisely what the rule of the courts of these states

may be, we are satisﬁed that the decided weight of authority

is in harmony with the rule adopted in this state, and we are
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not inclined to change the rule heretofore adopted in this state,

and follow the doctrine established by the courts of New York

and Georgia, although we fully recognize the great ability of

those courts.

It is also claimed that Silvcrman vs. Chase is in conﬂict with

Molina Water Power and Manufacturing Co. rs. Webster, 26 Ill.

233, and Pahlman vs. Graves, Id. 405. This position is, in our

judgment, based upon a misapprehension o-f those cases. In

those cases there was a controversy between the partnership

and individual creditors, and the principle of marshalling

assets was applied, as it should have been. Where there are

individual creditors, and partnership creditors, there is no

doubt in regard to the law that all individual creditors have

a prior claim against the individual assets, and partnership

creditors have a prior claim against ﬁrm assets, and an individ-

ual creditor would have the right to insist that no part of the

separate assets should be taken and applied in payment of ﬁrm

debts until all separate debts had been paid in full. This

familiar rule was applied in the two cases referred to, and also

in the case of Ladd vs. Griswold, 4 Gilm. 25, 46 Am. Dec. 443.

But there is no contest between the individual and partner-

Trustees, 11 Paige 80; Voorhis vs. Childs, 17 N. Y. 354; Bennetl

vs. Woolfolk, 15 Ga. 213. Upon an examination of the New
York cases, it a.ppears that the rule. ihere adopted was supposed to be predicated on the old English cases, and when
the courts of England established the doctrine which is laid
down as the law in Devaynes vs. Noble, and WUkinson vs. Henderson, supra, the New York courts refused to follow the English rule, but adhered to what was supposed to be the law in
England as declared in that court prior to that time. Georgia
seems to follow the New York rule. In a late case in
Wisconsin (Slie1·man vs. Kreul, 42 '\Vis. 33), the supreme
court say: "\Ve are disposed to adopt the New York
rule, that in order to recover aga.inst the administrators
the plaintiff should allege and show that the surviving
partner is insolvent." It is also claimed by appellant
that the New York rule bas been ad-opted in North and South
Carolina, Ohio and Pennsylvania; but without stopping to
determine precisely what the rule of the courts of these states
may be, we are satisfied that the decided weight of auth-ority
is in harmony with the rule ad-0pted in this state, and we are
not inclined to change the rule heretofore adopted in this state,
and follow the doctrine established by the courts of New York
and Georgia, although we fully recognize the great ability of
those courts.
It is also claimed that Silverman 1'8. Chase is in conflict with
Moline Water Power and Manufacturing Co. vs. Webster, 26 Ill.
233, and l'ahlman vs. G1·aves, Id. 405. This position is, in our
judgment, based upon a misapprehension of those cases. In
those cases there was a controversy between the partnership
and individual creditors, and the principle of marshalling
assets was applied, as it should have been. Where there are
individual creditors, and partnership creditors, there is no
dQubt in regard to the law that all individual creditors have
a prior claim against the individual assets, and partnership
creditors have a prior claim against firm assets, and an individual creditor would have the right to insist thrut no part of the
separate assets should be taken and applied in payment of firm
debts until nll separate debts ha.d been paid in full. Thi8
familiar rule was applied in the two cases referred to, and also
in the case of Ladd vs. Griswold, 4 Gilm. 25, 46 Am. Dee. 44:.J.
But there is no contest between the individual and partner-

400 Casns on PARTNERSHIP.
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ship creditors -here, and hence the doctrine of marshalling

CASBS

o•

P.&.nT.NBBBBIP.

assets does not apply. In this case no claims had been pre-

sented or allowed against the estate, of any character, except

the one in controversy, and no individual creditor is resisting

the allowance of the claim.

But independent of the authorities, we are satisﬁed that the

rule, holding the estate of a deceased partner primarily liable

in equity, is sound in principle. Doggett, in his lifetime, was

individually liable for this debt, and if he had been sued, and

a judgment obtained against him, any of his individual prop

erty would have been liable to be taken and sold in satisfaction

of the debt. It is true, if he had been sued at law in his life-

time, it would ha.ve been necessary to join his partners as

defendants in the action; but after judgment, it was not neces-

sary to exhaust the partnership assets before individual prop

erty could be taken, but the creditor could resort to such prop

erty in the ﬁrst instance, if he saw proper. Did the death of

Doggett in any manner change the liability which existed on

this contract before his death? “Ye think not. The liability

continued as before, but the remedy to enfore that lia.bility was
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changed from a court of law to a court exercising equitable

powers. Before his death the liability could only be enforced

by a joint action against Doggett and his partners; after his

death the liability continued, but could only be enforced in the

probate court, which in the allowance of claims exercises

equitable powers. The death of a debtor may extinguish a.

legal remedy on a joint contract, but we are not aware that it

has ever been held that the death of a debtor could extinguish

the debt or discharge the estate-of the deceased.

In conclusion, we are satisﬁed, under ‘the facts as disclosed

by this record, appellee’s claim was a proper one to be allowed

against the estate of the deceased, and that it was properly

allowed by the probate court.

The judgment of the appellate court will therefore be

atiirmed.

Judgment aﬂirmed.

\VALK1~:n, J. If the doctrine of this opinion is to be applied

in cases where there are individual creditors of the deceased

partner, I dissent.

NOTE: For other cases upon this question see Mechem’s Elem. of

Partn., Q 270.

ship creditors •here, and hence the doctrine of marshalling
assets does not apply. In this case no claims had been presented or allowed against the estate, of any character, except
the one in controversy, and oo individual creditor is resisting
the allowance of the claim.
But independent of the authorities,. we aire satisfied that the
rule, holding the estate of a deceased partner primarily liable
in equity, is sound in principle. Doggett, in his lifetime, was
individua11y liable for this debt, and if he bad been sued, and
a judgment obtained against him, any of his individua.l property would have been liable to be taken and sold in satisfaction
of the debt. It is true, if be had been sued a..t law in his lifetime, it would have been necessary to join bis partners a.a
defendants in the a.ction; but after judgment, it was not necessary to exhaust the partnership a.ssets. before individual pr<>perty could be taken, but the creditor could resort to such property in the fii'st instance, if be saw proper. Did the death ot
Doggett in any manner change the liability which existed on
this contract before his death? "\Ve think not. The liabilit7
continued as before, but the remedy to enfore that liability was
changed from a court of law to a court exercising equitable
powers. Before his death the liability could only be enforced
by a joint action against Doggett and his partners; after hia
death the liability continued, but could only be enforced in the
probate court, which in the allowance of claims exercises
equLtable powers. The death of a debtoir may extinguish a
. legal remedy on a joint contract, but we are not aware that it .
bas ever been held that the death of a debtor could extinguish
the debt or discharge the estate·of the deceased.
In conclusion, we are satisfied, under 'the facts as disclosed
by this record, appellee's claim was a proper one to be allowed
against the estate of the deceased, and that it was properl1
allowed by the probate court.
The judgment of the appellate court will therefore be
affirmed.
Judgment affirmed.
\VALKER, J. If the doctrine of this opini()n is to be applied
in cases whel'e there are individual creditors of the deceased
partner, I dissent.
NOTE: For other cues upon thls question eee Mechem'e Elem. of
Pnrtn., i 271>.

Lmnmsa vs. Ansus Counrv BANK. 401

LINDNER

.> ‘

vs.

AD.A.llS ·COUNTY BAN)[.

(()i

1

LINDNER vs. ADAMS COUNTY BANK.

Supreme Court of N obrasko, 1896.

8- Neb.;—i 5, as N. W. Rep. 102a

The Adams County Bank brought this action against Abra)-

ham Loeb and wife, Lindner, the administrator, Rosa Hirsch,

LINDNER vs. ADAMS COUNTY BANK.

the widow, and Benjamin and Jacob Hirsch, the heirs, of Sam-

Supreme Court of Nebraska, 1896.

uel Hirsch, deceased, to foreclose a mortgage executed by Loeb

'I?- Neb~68

and Samuel Hirsch in favor of the bank. The case proceeded

to foreclosure and sale, and a.fter satisfying the bank’s debt

there remained a larger surplus, one-half of which was after-

N. W. Rep. 1028.

wards, by the court, ordered paid to the guardian of the heirs

of Samuel Hirsch. The present controversy relates to the dis-

position of the remainder of the surplus, it being claimed on

one hand by an assignee of Loeb, and on the other hand by the

administrator of Hirsch. The district court made an order

directing its payment to William Kerr, the assignee of Loeb.

This order was made on consideration of the application and

the record in the case, without evidence; and the question pre-
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sented for review is substantially, therefore, whether the

administrator’s application, taken in connection with facts

established by the record, was suﬂicient, if the allegations con-.

tained in the application were true, to entitle him to the unpaid

surplus. The application alleges, in brief, that Loeb and

Samuel Hirsch were, in the latter’s lifetime, partners, and that

the real estate sold under the decree of foreclosure was part-

nership property; that, after the death of Hirsch, Loeb col-.

lected the rents and proﬁts of the real estate, and continued

to carry on the business and collect debts due the partnership,

but failed to pay the debts of the partnership, and had refused

to apply moneys coming into his hands for the purpose of

discharging such debts, but had converted the partnership

property to his own use; that the partnership owned property

largely in excess of its liabilities; that Loeb is insolvent; that,

on an accounting between Loeb and Hirsch’s administrator,

Loeb would be indebted to the latter in at‘ least $3,000. Lind-

ner brings error. ' '

51

The Ailams Connty Bank brought this action against Abl"D(hnm Loeb and wife, Lindner, the administrator, Rosa Hirsch,
the widow, and Benjamin and .Jacob Hirsch, the heirs, of Sam.
nel Ilirsch, deceased, to foreclose a mortgage executed by Loeb
:md Samuel Hi11sch in favor of the bank. The case proceeded
to foreclosure and sale, and after satisfying the bank's debt
there remained a larger surplus, one-half of which was afterwards, by the court, ordered paid to the guar(lia.n of the heirs
of Samuel Hirsch. The present controversy relates to the di&position of the remainder of the surplus, it being claimell on
one hand by an assignee of Loeb, and on the other hand by the
administrator of Hirsch. The district court made an order
directing its payment to William Kerr, the assignee of Loeb.
This order was made on consideration of the application and
the record in the case, without evidence; and the question presented for review is substantially, therefore, whet1her the
administrator's application, taken in connection with facts
established by the record, was sufficient, if the allegations con-.
tained in the application were true, to entitle him to the unpaid
surplus. The application alleges, in brief, that Loeb and
Samuel Hirsch were, in the latter's lifetime, partners, and that
the real estate sold under the decree of foreclosure was partnership property; that, after the death of Hirsch, Loeb col-.
lected the rents and profits of the real estate, and continued
to carry on the business and collect debts due th'e partnership,
but failed to pay the debts of the partnership, and had refused
to apply moneys coming into his hands for the purpose of
discharging such debts, but bad converted the partnemhip
property to his own use; that the partnership owned property
. largely in excess of its liabilities; that Loeb is insolvent; that,
on an accounting between Loeb and Hirsch's administratot1
Loeb would be indebted to the latter in at least $3,000. Lind·
ner brings error.
[11
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OASES ON

PARTNERSDIP.

W. S. Morlan and J. E. Kelley, for plaintiff in error.

Oapps (E Stevens, for defendants in error.

Invmn, O. (After stating the facts.) In the briefs many

questions are discussed with regard to the rights of surviving

partners, and the propriety of an examination into their trans-

W. 8. Morlan and J.E. Kelley, for plaintiff in error.
Capps & Stevens, for defendants in error.

actions, and an accounting, in a proceeding of this character.

We think, however, a single principle controls the decision of

the case. The assignment of the surplus arising from the sale

from Loeb to Kerr was__made before the sale was conﬁrmed.

It recites a consideration of $1,250 paid by Kerr to Loeb. Its

legal effect was as an assignment oi! a chbse in a.ction belong-

ing to a partnership, by the surviving partner, to a stranger.

Neither by any averment in the administrators application for

the surplus, nor elsewhere in the record, is the bona /ides or

consideration of this assignment attacked. On the dissolution

of a partnership by the.death of one of the partners, the part-

nership property vests in the survivor, in trust, it is true, for

the settlement and winding up of the partnership business,

but nevertheless with power of disposition for that purpose;

and the surviving partner may, in such case, convey or trans-

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

fer the property to a stranger, who will take title by virtue of

such conveyance or transfer. Fitzpatrick vs. Flamw-yan, 106

U. S. 648, 1 Sup. Ct. 369. Not only may tangible property be

so transferred by a surviving partner,but also choses in action.

Johnson 1:0. Berlizlzeirner, 84 Ill. 54, 25 Am. Rep. 427; Rays vs.

Vilas, 18 W’ is. 169; Daby rs. Eriesson, 45 N. Y. 786; Bohler vs.

Tappan, 1 Fed. 469. It follows from this principle that the

assignment by Loeb, the surviving partner, to Kerr, of any

surplus that might remain after satisfying the decree in favor

of the bank (such assignment being unimpeached) operated to

transfer the right of the partnership to such fund to Kerr,

and it remained no longer a partnership asset. So that the

question as to whether, in the absence of such an assignment,

an accounting might be had in this action between the surviv-

ing partner and the personal representative of the deceased

partner, and the surplus distributed in accordance with the

result of such accounting, is not material to the present case.

A case much in po-int is Willson vs. Nicholson, 61 Ind. 241. That

was an action on a promissory note made to a partnership,

which had been assigned by delivery to the plaintitf by the sur-

__ 4___.1ﬂ

l

--- ~~--an

IRVINE, C. (After stating the facts.) In the briefs mnny
questions are discussed with regard to the rights of surviving
partners, and the propriety of an examination into their transactions, and an accounting, in a proceeding of this chara'Ctcr.
We think, however, a single principle controls the decision of
the case. The assignment of the surplus arising from the s<lle
from Loeb. to Kerr was ,_ made bHore the sale was confirm~d.
It recites a considera'!;ion of fl,250 paid by Kerr to Loeb. Ita
legal efl'ect was as a'n assigTrment o~ a clWS& in action belonging to a partnership, by the surviving partner, to a stranger.
Neither by any averment in the administrator's application for
the surplus, nor elsewhere in the record, is the bona. fides or
consideration of this assignment attacked. On the dissolution
of a partnership by the.death of one of the partners, the partnership property vests in th.e survivor, in trust, it is true, for
the settlement and winding up of the partnership business,
bot nevertheless with power of disposition for that purpose;
and the surviving partner may, in such case, convey or transfer the property to a stranger, who will take title by virtue of
such conveyance or transfer. Fitzpatrick t:8. Flannct.yan, 106
U. S. 648, 1 Sup. Ct. 369. No.t only may tangible property be
so transferred by a surviving partner, but also choses in action.
Johnson t:.'/. Berlizllcimer, 84 Ill. 54, 25 Am. Rep. 427; Roys vB.
Vilas, 18 \Vis. 1G9; Daby ti8. Ericsson, 45 N. Y. 786; Bohler VB.
Tappan, 1 Fed. 469. It follows from this principle that the
assignment by Loeb, the surviving partner, to Kerr, of any
•urplus that might remain after safisfying the decree in favor
of the bank (such assignment being unimpeached) operated to
transfer the right of the partnership to such fund to Kerr,
and it remained no longer a partnership asset. So that the
question a.s to whether, in the a.b sence of such an assignment,
an accounting might be bad in this action between the surviving partner and the personal representative of the deceased
partner, and the surplus distributed in accordance with the
result of such accounting, is not material to the present case.
A case much in point is Willson V8. Niclwlson, 61 Ind. 241. That
was an action on a promissory note made to a partnership,
which had been assigned by delivery to the plaintiff by the sur-

Dunsxr vs. PIERSON. 403

viving partner. Certain creditors of the partnership had ﬁled

DURANT VS. PIERSON.

403

counter claims, alleging insolvency of the ﬁrm and of all its

members, and that the note in suit constituted the ﬁrm’s only

assets, and that the plaintiﬁf had purchased it with full knowl-

edge of the facts. They prayed that the proceeds of the

instrument should be applied to the payment of their claims.

The supreme court affirmed the action of the trial court in

striking out the counter claims, on the ground that the surviv-

ing partner succeeded to the assets, and had the right to dis-

pose thereof, and that, in theabsence of any allegation to the

contrary, it would be presumed that the assignment to the

plaintiff was bona /idc, ‘and for a.‘ valuable consideration.

Aﬁirmed.

NOTE: See Mecl1em’s Elem. of Partn., § 270. V

Compare with Durant vs. Pierson, next: following.

DU RANT vs. PIERSON.

Court of Appeals of New York, 1891.

124 N. Y. 444, 20 N. E. Rep. 1095, 21 Am. St. Rep. 088.

This action was brought to set aside an assignment made

by the defendant, Henry R. Pierson, as survivor of the late

. viving partner. .Certain creditors of the partnership had :flied
counter claims, alleging insolvency of the firm and of all its
members, and that the note in suit constituted the firm's only
assets, and that the plaintiff had purchased it with full knowledge of the facts. They praye~ that the proceeds of the
instrument should be applied to the payment of their claims.
Tlle supreme court aftirme<l the acti<>n of the trial court in
striking out the counter claims, on the ground that the surviving partner succeeded to the assets, and bad the right to dispose thereof, and that, in the 'absence of any allegation to the
contrary, it would pe presumed that the n.ssignment to the
plaintiff was bona fide, knd for · a · valuable consideration.
Affirmed.
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ﬁrm of Henry R. Pierson & Son, to the defendant Robert C.

Pruyn, for the beneﬁt of creditors, upon the ground that it was

fraudulent and void as against the creditors of the ﬁrm, for the

NOTE: See 11Pchem's Elem. of Partn., § 270.
Cumpare wiUl Durant v1. Pierson, next following.

reason that it directed the payment to the National Commer-

cial Bank of the sum of ﬁfteen thousand dollars.

The referee has found as facts that Henry R. Pierson, the

elder, died on the ﬁrst day of January, 1890, leaving the

defendant Henry R. Pierson, his son, as the sole surviving

member of the ﬁrm; -that the ﬁrm kept an account with the

National Commercial Bank of Albany in the name of Henry R.

Pierson & Son, which was open and unsettled upon the books

DURANT vs.

PIERSO~.

of the bank on the ninth day of January, 1890, at which time

the defendant Pierson made application to the bank for the

Court of Appeals of New York, 1891.

loan of $15,000; that upon making such loan there was credited

upon the books of the bank to the ﬁrm the sum so loaned, and

12t N. Y. 44t, 2o·N. E. Rep. 1093, 21 Am. St. Rep. 686.

This action was brought to set aside an assignment made
by the defendant, Henry R. Pierson, as survivor of the late
firm of Henry R. Pierson & Son, to the defendant Robert C.
Pruyn, for the benefit of creditors, upon the ground that it was
fraudulent and void as against the creditors of the fl.rm, for the
reason that it directed the payment to the National C<>mmercial Bank of the sum of fifteen thousand dollars.
The referee bas found as facts that Henry R. Pierson, the
elder, died on the first day of January, 1890, leaving the
defendant Henry R. Pierson, his son, as the sole surviving
member of the firm; .that the firm kept an account with the
National Commercial Bank of Albany in the name of Henry R.
Pierson & Son, which was open and unsettled upon the book&
of the bank on the ninth day of January, 1890, at which time
the defendant Pierson made application to the bank for the
loon of f15,000; that upon making such Joan there was C'reditcd
upon the books of the bank to the firm the sum so loaned, and

404 Cases on PARTNEIISIIIP.

a note was given therefor, payable on demand, signed in the

404

CASES ON

p A.RTNERSllIP.

name of the ﬁrm by Henry R. Pierson, survivor; that $10,150

thereof was subsequently drawn out of the bank by the checks

of the defendant Ilenry R. Pierson, signed by him as survivor,

and the same was applied and used in the payment of the debts

of the ﬁrm. The referee further found as facts that the pur-

pose of said defendant Henry R. Pierson in applying for and

obtaining such loan was to procure money with which to pay

the obligations of the ﬁrm which had matured or were about to

mature, and that the bank understood such to be the purpose

of the loan at the time of making the same; that the ﬁrm was

in fact insolvent on the ﬁrst day of January, 1890, at the time

of the decease of the elder Pierson, but that such fact was not

known to either the defendant Pierson or to the National Com-

mercial Bank at the time the loan was made. He further

found as a fa.ct that in inserting in the assignment the direc-

tion to pay the National Commercial Bank of Albany from

the ﬁrm property the amount of the note, the defendant,

Pierson acted with intent to hinder, delay and defraud

the creditors of the ﬁrm, but that at the time of making such
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assignment the defendant Pierson believed that such note

was a ﬁrm obligation, or an obligation which was legally

enforceable against the property and assets of the ﬁrm, and

that he therefore was not morally changeable with wrong in

directing its payment out of the property of the ﬁrm; that the

appropriation by him of the money borrowed of the bank to

the payment of the ﬁrm deb-ts created a claim in his favor

against the estate which before the assignment could have

been properly paid out of the ﬁrm's assets. As a conclusion

of law, he found that the debt created by the loan by the

National Commercial Bank was the individual debt of the

defendant Pierson, and not that of the ﬁrm; that the assign.

ment was consequently fraudulent as to the plaintilf, and

directed judgment accordingly.

Marcus T. Hun, for appellants Pruyn and Pierson.

Abraham Lansing, for the National Bank of Albany, appel-

lant.

' George L. Stcadman, for the respondent.

Harem", J. (After stating the facts as above.) If the debt

created by the loan be the individual liability of the survivor,-

n note was given therefor, ~yable on demand, signed in. the
name of the firm by Henry R. Pierson, survivor; that fl0,150
thereof was subsequently drawn out of the bank by the checks
of the defendant Henry R. Pierson, signed by him as survivor,
nnd the same was applied and used in the payment of the debts
of the firm. The referee further found as facts that the pur·
pose of said defendant Henry R. Pierson in a.pplying for and
obtaining such loan was to procure money with which to pay
the obligations of the firm whiC'h had matured or were about to
mature, and that the bank understood such to be the purpose
c1f the loan at the time of making the same; that the firm waa
in fact insolvent on the first day of January, 1890, at the time
of the decease of the elder Pierson, but that such fact W?S not
known to either the defendant Pierson or to the National Commercial Bank at the time the loan was made. He further
found as a fa.ct that in inserting in the assignment the direction to pay the National Commercial Bank of Albany from
the firm property the amount of the note, the defendant,
Pierson acted with intent to hinder, delay and defraud
the creditors of the firm, but that at the time c1f making su<ili
rssignment the defendant Pierson believed that such note
was a firm obligation, or an obligation which was legally
enforceable against the property and assets of the firm, and
that he therefore was not morally chargeable with wrong in
directing its payment out of the property of the firm; that the
nppropriation by him of the money borrowed of the bank to
the payment of the firm debts created a claim in bis favor
against the estate which before the assignment could have
heen properly paid out of the firm's assets. As a conclusion
of law, he found that the debt created by the loan by the
National Commercial Bank was the individual debt of the
defendant Pierson, and not that <!f the firm; that the assign·
ment was consequently fraudulent as to the plaintiff, and
directed judgment accordingly.
Marcus T. Hun., for appellants Pruyn and Pierson.

Abrallam Lansing, for the National Bank of Albany, appel·
lant.
· Geo1·ge L. Steadman, for the respondent.

HAIGHT, J. (After stating the facts as above.) If the debt
created by the loan be tlw individual liability of the survivori
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and one that the ﬁrm ought not to pay, and the ﬁrm be insol.-

vent, the survivor had no right in his assignment to direct its

payment out of the ﬁrm’s assets, and by so doing the assign-

ment was rendered fraudulent as to the creditors of the ﬁrm.

Wilson vs. Robertson, 21 N. Y. 587; Mcnagh vs. Wh-itwell, 52 N.

Y. 146, 11 Am. Rep. 683; Second National Bank of Oswego vs.

Bu-rt, 93 N. Y. 233-245; Bulger vs. Rosa, 119 N. Y. 459-465.

It thus becomes important to determine whether the loan

contracted by the survivor became a ﬁrm obligation for the

payment of which its assets may justly be applied. As we

have seen, the note given upon procuring such loan bore the

name of the ﬁrm and that of Henry R. Pierson as survivor,

but at the time this note was given it was known to all of the

parties concerned that the senior member of the ﬁrm had

died.

The death of a partner puts an end to the copartnership,

and there is no longer any power or authority of the surviving

partners to carry on for the future a partnership trade or

business, or to engage in new transactions, contract, or lia-

bilities on account thereof. Story on Part., sec. 342, 343; Hall

31-35.
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vs. Lanning, 91 U. S. 160-170; Farr vs. Merrill, 53 Hun (N. Y.)

It is thus apparent that whilst the note in form would

appear to create an obligation of the ﬁrm, it is at law unavail-

able as such, for the reason that there was no power in the

survivor to make it. But it does not follow but tha.t it is a.

claim which ought, in justice and equity, to be paid out of the

ﬁrn1’s assets. If it is, the preference in the assignment would

not be void, for the law will not declare fraudulent that which

equity adjudges right and proper. Denton vs. Merrill, 43 Hun

and one that the firm ought not to pay, and the firm be lnsol~
vent, the survivor had no right in his assignment to direct its
, payment oat of the firm's assets, and by so doing the assignment was rendered fraudulent as to the creditors of the firm.
Wilson VB. Robertson, 21 N. Y. 587; Menagh vs. Whitwell, 52 N.
Y. 146, 11 Am. Rep. 683; Second National Bank of Oswego vs.
B11-rt, 93 N. Y. 233-245; Bulger vs. Rosa, 119 N. Y. 459-465.
It thus becomes important to determine whether the loan
contracted by the survivor became a firm obligation for the
payment of which its assets may justly be applied. As we
have seen, the note given upon procuring sueh loan bore the
name of the firm and that of Henry R. Pierson as survivo1·,
but at the time this note was given it was known to all of the
parties concerned that the senior member of the firm had
died.
The death of a partner puts an end to the copartnership,
and there is no longer any power or authority of the surviving
partners to carry on for the future a partnership trade or
business, or to engage in new transactions, contracts, or lia.
bilities on account thereof. Story on Part., sec. 342, 343; Hall
vs. Lanning, 91 U. S. 160-170; Fa1·r VB. Morrill, 53 Hun (N. Y.)

(N. Y.) 224-229.

\Ve must therefore consider whether there are equities

which will support the claim of the bank to be paid out of such

assets. It is apparent that the money borrowed from the

bank by the survivor was for the purpose of paying the credi-

tors of the ﬁrm the claims then matured and pressing. The

amount of the loan was credited upon the open account of

the ﬁrm with the bank, and subsequently ten thousand dollars

thereof, or thereabouts, were drawn out by the survivor upon

his check, and used in the payment of the liabilities of the ﬁrm.

At the time this loan was made, it was not supposed by the 0ﬂ1-

31-35.
It is thus apparent that whilst the note in form would

appear to create an obligation of the firm, it is at law unavailable as such, for the reason that there was no power in the
survivor to make it. But it does not follow but that it is a.
claim which ought, in justice and equity, to be paid out of the
firm's assets. If it is, the preference in the asf!tignment would
not be void, for the law will not declare fraudulent that which
equity adjudges right and proper. Denton vs. Merrill, 43 Ilun
(N. Y.) 224-229.
We must therefore consider whether there are equities
which will support the claim of the bank to be paid out of such
assets. It is apparent that the money borrowed from the
bank by the survivor was for the purpose of paying the creditors o.f the firm the claims then matured and pressing. The
amount of the loan was credited upon the open account of
the firm with the bank, and subsequently ten thousand dollars
thereof, or thereabouts, were drawn oat by the survivor upon
bis check, and used in the payment of the liabilities of the firm.
At the ti.me this loan was made, it was not supposed by the oftl-
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cers of the bank,'o1' the surviving partner, that the ﬁrm was

insolvent, and no question is made but that both parties acted

in good faith. The question is therefore presented whether a

surviving partner may in good faith borrow money for the

express purpose of paying the debts of his ﬁrm, and by so

applying the money borrowed create an equity for the satis~

faction of which the assets of the ﬁrm may properly be

devoted. As we have seen, the survivorbecame entitled to the

assets, which he had the right to sell, mortgage, and dispose of,

in order to pay the debts and close up the affairs of the copart~

nership. If he had the power to sell or mortgage, it would

seem to follow that he had the power to borrow and pledge

the assets for the repayment of the loan, and the amount bor-

rowed having been faithfully applied in liquidation of the debts

of the copartnership, equity will recognize the justness of the

claim of the party making the loan. Caes may a-rise where

the exercise of such authority may be highly expedient, if not

necessary, for the preservation of the rights of creditors and

persons interested in the distribution of the assets of the ﬁrm;

as, for instance, creditors may by levy expose the assets to a
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forced public sale under circumstances which would work

great sacriﬁce to the estate. In case a survivor should be

insolvent, he might be able to raise money by a pledge to repay

out of the partnership assets when he could not obtain it upon

his own credit. We do not see that harm could result to the

other creditors by permitting this to be done; for it would

not increase the obligations of the ﬁrm nor lessen their share

in the distribution of the assets in case the ﬁrm be insolvent.

It is not questioned but that the survivor had the right to turn

out as a security or pledge the assets of the ﬁrm in payment

for the money received by him. He could have sold the assets

and repaid the money loaned at any time before executing the

assignment, and without taint of fraud. It is not apparent

how the rights of the parties are changed and the act of the

survivor made fraudulent by doing that in the assignment

which he had the right to do immediately before executing it.

The precise question involved in this case does not appear

to have been passed upon in any reported case, so far as we

have been able to discover,_ except in Hag/mes vs. Brooks, 8 Civ.

Proc. Rep. 106-113, where an assignment was made for the

beneﬁt of creditors by a surviving partner. In that case, as

_ _., 1 __ _ _ _

cers of the bank,· or the surviving partner, that the ftrm W88
insolvent, and no question is made but that both parties acted
in good faith. The question is therefore presented whether a
surviving partner may in good faith borrow money for the
express purpose of paying the debts of his firm, and by so
applying the money borrowed create an equity for the satisfaction of which the assets of the firm may properly be
devoted. As we~ have seen, the sul'Vivor became entitled to the
essets, which he had the right to sell, mortgage, and dispose of,
in order to pay the dPbts and close up the affairs of the c<>part·
nership. If he had the power to sell or mortgage, it would
seem to follow that he had the power to borrow and pledge
the assets for the repayment of the loan, and the amount borrowed having been faithfully applied in liquidation of the debts
of the copartnership, equity wHl recognize the justness of the
claim of the party making the loan. Cases may a·rise where
the exercise of such authority may be highly expedient, if n<>t
necessary, for the preservation of the rights of creditors and
persons interested in the distribution of the assets of the firm;
as, for instance, creditors may by levy expose the assets to a
forced public sale under circumstances. which would work
great sacrifice to the estate. In case a survivor should be
insoh·ent, be might be able to raise money by a pledge to repa,
out of the partnership assets when be could not obtain it upon
hie own credit. We do not see that harm could result to the
other creditors by permitting this to be done; for it would
not increase the obliga tione o_f the firm nor lessen their share
in the distribution of the assets in case the ftrm be insolvent.
It is not questioned but that the survivor had the right to turn
out as a security or pledge the assets of the firm in payment
for the money received by him. He oould have sold the assets
uud repaid the money loaned at any time before executing the
assignment, and without taint of fraud. It is not apparent
how the rights of the parties are changed and the act of the
Hurvivor made fraudulent by doing that in the assignment
which he had the right to do immediately before executing it
The precise question involved in this case does not appear
to have been passed upon in any reported case, so far as we
ha.ve been able to discoYer,_ except in Haynes vs. Brooks, 8 Civ.
rroc. Rep. 106-113, where an assignment was made for the
benefit of creditors by a surviving partner. In that case, as
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in this, the creditors had loaned money to the surviving part-

ner to pay a note of the ﬁrm. VAN Vonsr, J., in commenting

upon the transaction, said: “If a ﬁrm obligation was retired

by the use of the money loaned or advanced by Brown & Co.,

the surviving partner would have been entitled to be repaid

out of the ﬁrm property. As the moneys of Brown & Co. in

fact paid a ﬁrm obligation, I see no objection in the subroga-

tion of them in equity to the rights of the surviving partner, or

to the regarding of them as entitled to be repaid out of the ﬁrm

assets. That works injustice tono one.” The learned judge

concluded by ordering the complain-t dismissed, thereby sus~

taining the validity of the assignment. This case was aﬂirmed

in the general term, 42 Hun (N. Y.) 528, and in this court in

116 N. Y. 487. This question, however, was not considered

in either of the appellate courts.

In Matter of the Estate of Davis and Dcsauque, 5 Whart.

(Pa.) 530, 34 Am. Dec. 574, it was held that after the dissolu-

tion of a copartnership the partner authorized to settle the

estate may borrow money on the credit of the ﬁrm for the

purpose of paying its debts, and if the credit be given in good
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faith, though with a knowledge of the dissolution, and the

money borrowed be faithfully applied in liquidation of the

debts of the partnership, the creditor has a claim against the

ﬁrm assets, and is not to be considered as a creditor m-erely of

the partner borrowing.

In the -case of Prudhomme vs. Henry, 5 La. Ann. 700, it was

held that where a liquidating partner, after dissolution, has

lborrowed money to pay the debts of the ﬁrm, the partnership

is liable as far as the evidence shows that the money was used

for the beneﬁt of the ﬁrm.

In the last two cases the partnerships were not insolvent,

and the question arose as between the partners. The courts,

however, recognized the claim of the lenders as one which

ought to be paid by the partnership.

In the case under consideration, it is true that the part-

nership is insolvent, and the question arises as between the

bank and creditors of the partnership, but the creditors have

not been harmed or prejudiced by the action of the bank in

loaning the money to the survivor, for the assets were

increased in value to the amount of the loan, and the money

‘drawn out of the bank was applied in extinguishment of the

in this, the creditors had loaned mO'ney to the surviving partner to pay a note of the firm. VAN VoRsT, J., in commenting
upon the transaction, said: "If a :firm obligation was retired
by the use o.f the money loaned o.r advanced by Brown & Co.,
the surviving partner would have been entitled to be repaid
out of the firm property. As the moneys of Brown & Co. in
fact paid a firm obligation, I see no. objection in the subrogation of them in equity to the rights of the surviving partner, or
to the regarding of them as entitled to be repaid out of the firm
assets. That wo.rks injustice to ·no one." The learned judge
concluded by ordering the complaint dismissed, thereby sus.
taining the validity of the assignment. This case was affirmed
in the general term, 42 Hun (N. Y.) 528, and in this court in
116 N. Y. 487. This question, however, was not considered
in either of the appellate courts.
In Matter of the Estate of Dav-is an.a Desauque, 5 Whart.
(Pa.) 530, 34 Am. Dec. 574, it was held that after the dissolution of a copartnership the partner authorized to settle the
estate may borrow money on the credit of the firm for the
purpose of paying its debts, and if the credit be given in good
faith, though with a knowledge of the dissolution, a.nd the
money borrowed be faithfully appJ.ied in liquidation of the
debts of the partnership, the creditor bas a claim against the
firm assets, and is nat: to be considered as a creditor merely of
the partner borrowing.
In the -case of Prudhomme vs. Henry, 5 La. Ann. 700, it was
held that where a liquidating partner, after dissolution, has
cborrowed money to pay the debts <Yf the firm, the pal'ltnership
is liable as far as the evidence shows that the money was used
for the benefit of the firm.
In the last two cases the partnerships were not insolvent,
and the question arose as between the partners. The courts,
however, recognized the claim of the lenders as one which
ought to be paid by the partnership.
In the case under consideration, it is true that the partnership is insolvent, and the question arises as between the
bank and creditors of the partnership, but the creditors have
not been harmed or prejudiced by the action of the bank fn
loaning the money to the survivor, for the assets were
increased in value to the amount of the loan, and the money
·drawn out of the bank was applied in extinguishment of the

408 - Casns on PARTNERSHIP.

(08

• CASES ON

P ARTNBRSIIIP.

claims of the creditors, thus reducing to that extent the lia-

bilities of the ﬁrm. _

When a partnership is dissolved by the death of a partner,

the survivor is entitled to the possession and control of the

joint pro-perty for the purpose of closing its business, and to

that end and for that purpose he may, according to the settled

principles of the law of partnership, administer the affairs of

the ﬁrm, and by sale, mortgage, or other reasonable disposition

of the property, make provision for meeting its obligations.

He may, for th-at purpose, borrow money, and give a valid

pledge of the copartnership property for its repayment. Wil-

liams vs. Whcdon, 109 N. Y. 333, 4 Am. St. Rep. 460; Emerson

vs. Senter, 118 U. S. 3-8; Fltepatriclc vs. Flannaga-n, 106 U. S.

648; Butehart vs. Dresser, 4 De Gex, M. & G. 542, 10 Hare 453;

In re Clough, Bradford Commercial Banking Co. vs. Cure, L. R.

31 Ch. Div. 326.

In Case vs. Beauregard, 99 U. S. 119-124, Mr. Justice Srnose,

in commenting upo-n the rights of partners in a suit involving

the marshalling of the assets, says: “The right of each part-

ner extends only to the share of what may remain after pay-
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ment of the debts 0-f the ﬁrm and a settlement of its accounts.

Growing out of this right, or rather included in it, is the right

to .have the partnership property applied to the payment of

the partnership debts in preference to those of any individual

partner. This is an equity that partners have as between

themselves, and in certain circumstances it inures to the bene-

ﬁt of the creditors of the ﬁrm. The latter are said to have the

privilege or preference, sometimes loosely denominated a lien,

to have the debts due to them paid out of the asset.s of a. ﬁrm

in course of liquidation, to the exclusion of the creditors of its

several members. This equity is a derivative one. It is not

held or enforceable in their own right. It is practically a sub-

rogation to the equity of the individual partner, to be made

effective only through him. Hence if he is not in a condition

to enforce it, the creditors of the ﬁrm cannot be: Rice vs.

Barnard, 20 Vt. 479, 50 Am. Dec. 54; Appeal of York County

Bank, 32 Pa. St. 446.

“But so lo-ng as the equity of the partner remains in him, so

long as he retains an interest in the ﬁrm assets as partner,

a court of equity will allow the creditors of the ﬁrm to avail

tfhemselves of his equity and enforce through it the applica-

claims of the creditors, thus reducing to that extent the lia,
bilities of the firm.
\Vhen a partnership is dissolved by the death of a partner,
:the survivor is entitled to the possession and control of the
joinrt: pro·perty for the purpose of closing its business, and to
that end and for that purpose he may, according to the settled
principles of the law of partnership, administer the affairs of
the firm, and by sale, mortgage, or other reasonable disposition
of the property, make provision for meeiting its obligations.
He may, for that purpose, borrow money, and give a valid
pledge of the copartnership property for its repayment. Wiliiams i;s. Whedon, 109 :N. Y. 333, 4 Am. St. Rep. 460; Emerson
fiB. Senter, 118 U. S. 3-8; Fitzpatrick vs. Flannagan, 106 U. S.
64:8; Butcha1't vs. Dresser, 4 De Gex, M. & G. 542, 10 Hare 453;
In re Clough, Bradford Commercial Banking Co. VB. Cure, L. B.
31 Ch. Div. 326.
In Case vs. Beauregard, 99 U.S. 119-124, Mr. Justice STRONG,
fn commentin~ upoon the rights of partners in a suit involving
the marshalling of the assets, says: "The right of each partner extends only to the share of what may remain after payment of the debts of the firm and a settlement of its accounts.
Growing out of this right, or rather included in it, is the right
. to have the partnership property applied to the payment of
the partnership debts in preference to those of any individual
partner. This is an equity that partners have as between
themselves, and in certain circumstances it inures to the benefit of the creditors of the firm. The latter are said to have the
privilege or preft'rence, sometimes l?osely denominated a lien,
to have the debts due to them paid out of the assets of a firm
in course of liquidation, to the exclusion of the creditors of its
~everal members. This equity is a de.r ivative one. It is not
held or enforceable in their own right. It is practically a sub·
rogation to the equity of the individual partner, to be made
effective only through him. Hence if he is not in a condition
to enforce it, the creditors of the firm cannot be: Rice vs.
Barnard, 20 Vt. 47!l, 50 Am. Dec. 54; Appeal of York County
Bank, 32 Pa. St. 446.
"But so long as the equity of the partner remains in him, so
long as he retains an interest in the firm assets as partner,
a court of equity will allow the creditors of the firm to avail.
themselves of his equity and enforce through it the applica·
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tion of those assets primarily to the payment of the debts due

•

409

them, whenever t-he property comes under its administration.”

In the case of Saunders rs. Reilly, 105 N. Y. 12, 59 Am. Rep.

tion of those assets primarily to the payment of the debts due

472, it was held that a mere general creditor of a ﬁrm having

no execution or attachment has no lien whatever upon its per-

sonal assets; that while ﬁrm creditors are entitled to a prefer-~

ence over creditors of the individual members of the ﬁrm in

the payment of their debts out of the assets, in the course of

liquidation, their equity is not held or enforceable in their own

right, but it is a derivative one, practically a subrogation of

the equity of each individual partner to have the ﬁrm assets

applied primarily to the payment of its debts, and where no

such equity exists in favor of any member of the ﬁrm, the ﬁrm

creditors have none, and therefore where a judgment is recov-

ered againt all the members of a ﬁrm upon a joint obligation,

but not an indebtedness of the ﬁrm, the ﬁrm property may be

levied upon and sold on execution issued on the judgment;

See also Dimon vs. H azard, 32 N. Y. 65; Stanton vs. Westover,

101 N. Y. 265; Kirby vs. Schoonmaker, 3 Barb. (N. Y.) Ch. 46;

Brown vs. H igginbotham, 5 Leigh, (Va.) 583, 27 Am. Dec. 618;
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Peyton vs. Stratton, 7 Gratt, (Va) 380; Stebbins vs. Willard, 53

Vt. 665.

It appears to us that the conclusion is warranted from t-he

authorities referred to that where a person in good fatth loans

money to a surviving partner, and where the money is faith-

fully applied by such partner in satisfaction of the liabilities

of the ﬁrm, the -claim becomes one which in equity should be

paid out of the asset of the ﬁrm; and in an accounting

between the survivor with the personal representative of the

deceased partner, equity will recognize the right olf the sur-

viving partner to have the money so borrowed and applied

by him repaid out of the assets of the ﬁrm, -and an amgnment

so directing is not fraudulent. ’

Attention is called to the fact that the deceased partner

left a will making his surviv-or his sole devisee and lcgatee,

and it is claimed that he left no individual debts. If this were

so, it is not apparent that it would aﬁcct the equities of the

bank, but the evidence is silent upon the question as to

whether or not the deceased left individual debts. The referee

refused to so ﬁnd, and we cannot assume that there were

none.

1

52

them, whenever the property comes under its administration."
In the case of Saunders t·s. ReUly, 105 N. Y. 12, 59 Am. Rep.
4:72, it was held that a mere genernl creditor of a firm having
no execution or attachment has no lien whatever upon its personal assets; that while firm creditors are entitled to a prefer.
ence over creditors of the individual members of the finn in
the payment of their debts out of the assets, in the course of
liquidation, their equity is not held or enforceable in their own
right, but it is a derivative one, practically a subrogation of
the equity of each individual partner to have the firm assets
applied primarily to the payment of its debts, and where oo
such equity exists in favor of any member of the firm, the firm
creditors have none, and therefore where a judgmenrt is recovered against all the members of a firm upon a joint obligation,
but not an indebtedness of the firm, the firm property may be
levied upon and sold on execution issued on the judgment
See also Dimon t'8. Hazard, 32 N. Y. 65; Stanton vs. Westover,
101 N. Y. 26u; Kirb11 vs. Schoonmaker, 3 Barb. (N. Y.) Ch. 46;
Brown vs. Higginbotham, 5 Leigh, (Va.) 583, 27 Am. Dec. 618;
Peyton vs. Stratton, 7 Grat~. (Va) 380; Stebbins vs. Willard, 53
Vt. 665.
It appears to us that the .c onclusion is warranted from the
authorities referred to that where a person in good fa/th loans
money to a surviving partner, and where the money is faithfully applied by such partner in satisfaction of the liabilities
of the firm, the 1:laim becomes one which in equity should be
paid out of the assets of the firm; and in an accounting
between the sur·v iyor with the personal representative of the
deceased p artner, equity will recognize the right oif the surviving partner to have the money so borrowed and applied
by him repaid out of the assets of the ftrm, and an assignment
so directing is not fraudulent.
Attention is called to the fact that the deceased partn~r
left a will making his survivor his sole devisee and legatee,
and it is claimed that he left no individual debts. If this were
so, it is not apparent that it would aff~ct the equities of the
bank, but the evidence is silent up<m the question as to
whether or not the deceased left individual debts. The referee
refused to so find, and we cannot assume that there were
none.
1
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It may also be claimed tha.t, the ﬁrm being insolvent, the

survivor has no equities to which the bank can be subrogated,

for the reason that he is liable individually for the payment of

the ﬁrm debts. But the bank is not asking for any relief by

way of subrogation; it is only defending the provision, already

made for it in the assignment, from the claim of fraud. Even

though both the ﬁrm and the survivor were insolvent, the sur-

vivor still had the right to have his contract recognized, and

to say which of the creditors should be paid ﬁrst, and to so

provide in his assignment. Williams vs. Whedon, 109 N. Y.

333, 4 Am. St. Rep. 460.

It follows that the judgment should be reversed, and a. new

trial granted, with costs to abide the ﬁnal award of oosts.

Vmzx, J., dissents, upon the ground that the note preferred

in the assignment as a ﬁrm debt was simply an individual debt

of the surviving partner, who, as he did not bind the ﬁrm in

creating the debt, could bind neither it nor its property by

directing payment out of the ﬁrm assets.

Judgment reversed.

NOTE: See l\Iechem‘s Elem. of Partn.. § 268.
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Compare also with cases in Subd. XV, post.

IIUMPHRIES vs. CHASTAIN.

Supreme Cou-rtof Georgia, 1848.

5 Ga. 166, 48 Am. Dec. 247.

Assumpsit on a note indorsed in the ﬁrm name of Chastain

& Harvey, the indorsement having been made by Harvey (now

insolvent), without the authority of C‘-hastain, after the disso

It may also be claimed that, the firm being insolvent, tbe
survivor has no equities to which the bank can be subrogated,
for the reason that be is liable individually for the payment of
the firm debts. But the bank is not asking for any relief by
way of subrogation; it is only defending the provision; already
made for it in the assignment, from the claim of fraud. Even
though both the firm and the survivor were insolveut, the survivor still bad the right to have his contract recognized, and
to say which of the creditors should be paid first, arid to eo
provide in bis assignment. WiUia1na va: Whedon, 109 N. Y.
333, 4 Am. St. Rep.•GO.
It follows that the judgment should be reversed, and a new
trial granted, with costs to abide the final award of oosts.
VANX, J., dissents, upon the ground that the note preferred
in the assignment as a firm debt was simply an individual debt
of the surviving partner, who, as he did not bind the firm In
creating the debt, could bind neither it nor its property by
directing payment out of the firm assets.
Judgment reversed.

lution of the ﬁrm. Evidence, oﬂered to show that the indorse-

ment was in payment of a previous debt of the ﬁrm, having

been rejected, the plaintiff, after judgment against him,

brought error on that ground.

NoTE: See Mechem"s Elem. of Partn .. § 2GS.
Compare aLw with ca:ses in Subd. XV, post.

Lyon, for the plaintiff in error.

Strosicr, for the defendant in error.
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HUMPHRIES vs. CHASTAIN.

Supreme Court of

Georgia~

1848.

6 Ga. 166, 48 Am. Deo. 247.

Assumpsit on a note indorsed in the firm name of Cha.stain
Ha~vey (now
Insolvent), without the authority of Cha.stain, after the dissolution of the firm. Evidence, offered to show that the indorsement was in payment of a previous debt of the firm, having
been rejected, the plaintiff, after judgment against him,
brought error on that ground.

& Harvey, the indorsement having been made by

Lyon, for the plaintiff in error.
Strozier, for the defendant in error.
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VAN KI-IUBEN vs. PARMELEE. 411

\VARNER, J. The question made by the record in this case

KEG.REI

vs. p AltllELEE.

is, whether one partner, after the dissolution of the copartner-

ship, can bind his copartner by a new contract, for the pay-

ment of a pre-existing copartnership debt.

' That after t-he dissolution of a copartnership, one copartner

cannot bind the other by indorsing a note in the copartnership

name, is, we think, well settled, both upon principle and

authority; and that the note so indorsed, is in payment of a

debt due by the copartnership, makes no difference. Lyon on

Part. 274; Sanford rs. lllickles, 4 Johns. (N. Y.) 224; Haekley vs.

Patrick, 3 Id. 536; Foltz vs. Pourie, 2 Desau. Eq. 40. In Bell vs.

Morrison, 1 Peters (U. S.) 352, it was held that a dissolution of

a copartnership puts an end to the authority of one partner

to bind the other; it operates as a revocation of all power to

create new contracts; and the court below did not err in reject-

ing the testimony offered, and ruling that Chastain was nort

bound by the iudorsement made by Harvey, in the name of the

partnership, after its dissolution.

Let the judgment of the court below be afﬁrmed.

NOTE: See l\Iechem’s Elem. of Partn., §§ 271, 272.
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VAN KEUREN vs. PARMELEE.

Court of Appeals of New York, 1849.

2 N. Y. 523, 51 Am. Dec. 322.

Appeal from a judgment of the supreme court, in favor of

the plaintiff, in assumpsit on a promissory note. The plea

was the tatute of limitations, and the only questi_on was,

whether, under the facts stated in the opinion by Bnoxsox, J.,

the apparent bar of the statute had been removed as against

'VARNER, J. The question made by the record in this case
Is, whether one partner, after the dissolution of the copartnerehip, can bind his copar.tner by a new contract, for the payment of a pre-existing copartnership debt.
· That after the dissolution of a copartnership, one copartner
cannot bind the other by indorsing a note in the copa.rtnership .
name, is, we think, well settled, both upon principle and
authority; and that the note so indorsed, is in payment of a
debt due by the copartnership, makes n<> difference. Lyon on
Part. 274; Sanford i:s. Mickles, 4 Johns. (N. Y.) 224; Hackley va. ·
Patrick, 3 Id. 536; Foltz vs. Pourie, 2 Desau. Eq. 40. In Bell va.
Morrison, 1 Peters (U.S.) 352, it was held that a dissolution of
a copartnership puts a.n end to the authority of one partner
to bind the other; it operates a.s a revocation of all power to
create new contracts; and the court below did not err in rejecting the testimony offered, and ruling that Chastain wns nM
bound by the iudorsement made by narvey, in the name of the
partner1Jhip, after its dissolution.
Let the judgment of the court below be affirmed.

I

all the makers, by a new promise ma.de by one only.

0'. W. Swift and H. Swift, for appellants, the makers not

NOTE: Bee Mechem's Elem. of Partn.,

§~

271, 272.

parties to the new promise.

Dodge cﬁ Campbell, for the respondent, the holder of the note.

Bnoxsox, J. The question is on the statute of limitations;

and the case is shortly this: The plaintiﬂ’ sues on a note made

\

Q

V.\N KEUREN vs. PARMELEE.

Court of Appeals of New York, 1849.
2 N. Y. 523, 61 Am. Dec. 822.

Appeal from a judgment of the supreme court, in favor of
the plaintiff, in assumpsit on a promissory note. The plea
was the statute of limitations, and the only questjon was,
whether, under the facts stated in the opinion by Bno~so:s, J,, •
the apparent bar of the statute bad been removed ns against
all the makers, by a new promise made by one only.
O. W. Stcift and H . Swift, for appellants, the makers not
parties to the new promise.

Dodge c£ Campbell, for the respondent, the holder of the note.
BnoNso~,

J. The question is on the statute of limitations;
and the case is shortly this: The plaintiff sues on a note ma.de
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by three partners, on the ﬁrst day of May, 1831, and payable

immediately. The partnership was dissolved in the spring of

I832; the suit was commenced in July, 1847, more than six-

teen years after the cause of action had accrued; and the jury

ﬁnd a promise by “John Van Keuren, one of the defendants,”

within six years before the action brought, but they ﬁnd no

promise by either of the other defendants. The new promise

by John Van Keuren was made more than nine years after

the partnership was dissolved, and more than four years after

an action upon the note had been barred by the statute of

Iimitatio-ns. It cannot but strike every one with some degree

of astonishment that the promise of one, made at such a time,

and under such circumstances, should bind all of the defend-

ants. But still the question must be considered upon author-

ity; and if the rule has been so settled, it must be followed,

whatever we may think of it as an original proposition.

» Before looking at the cases, I will inquire, for a moment,

h-ow the matter stands upon principle. And "however much it

may be out of the "ordinary course, I will begin by referring to

the statute. The words are: “The following actions [includ-
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ing assumpsit] shall be commenced within six years next after

the cause of such action accrued, and not after.” 2 R. S. 295,

sec. 18. If the plaintiff sues on the note, “the cause of action

accrued” more than sixteen years before the suit was com-

menced, and of course the action is barred. There is but one

possible mode of escaping this diﬂiculty, and that is by saying

that the plaintiff does not sue upon the note, but upon the new

promise; treating it as a new contract, springing out of, and

supported by, the original consideration. That will do very

well where the original promise was made by one, or if

by more than one, where all join in making the new

contract. But in this case, the new contract was made

by only one of the three original debtors; and the

question is, what binds the other two? As they did not

contract for themselves, it is not their agreement, unless

John Van Keuren, who made the new promise, had authority

to contract for them. The only authority claimed for him is,

that he had before been the partner of the other two. This

leads to an inquiry concerning the principle on which each

partner can bind all his associates. And it is generally agreed

that it is the principle of agency. Each partner, when acting

by three partners, on the first day of :May, 1831, ·a nd payabl~
immediately. The partnersllip was dissolved in the spring of
1832; the suit was commenced in July, 1847, more than sixteen years after the cause of action had accrued; and the jury
fi.nd a promise by "John Van Keuren, one of the defendants,"
within six years before the action brought, but they find no
promise by either of the other defendants. The new promise
by John Yan Keuren was made m<>re than nine years after
the partnersbip was dissolved, and more than four years after
an nction upon the note had been barred by the statute of
limitations. It cannot but strike every one with some degree
of astonishment that the promise of one, made at s_u ch a time,
and under such circumstances, should bind all of the defendants. But still the question must be considered upon authority; and if the rule has been so settled, it must be followed,
whatever we may think of it as an original proposition.
Before looking at the cases, I will inquire, for a moment,
bow the matter stands upon principle. And however much it
may be out of the -ordinary course, 1 will begin by referring to
the statute. The words are: "The foJl()wing actions [in~lud
iiig assumpsit] shall be commenced within six years next after
the cause of such action accrued, and n()t after." 2 R. S. 295,
sec. 18. If t11e plaintiff sues on the ne>te, "the cause of action
accrued'' more than sixteen years before the suit was com·
menced, and of course the action is barred. 'fhere is but one
possible mode of escaping this difficulty, and that is by saying
that the plaintiff does not sue upon the note, but upon the new
promise; treating it as a new contract, springing out of, and
supported by, the original consideration. That will do very
well where the original promise was made by one, or if
by more than one, where all join in making the new
contract. But in this case, the new contract was made
by only one of the three original d<>btors; and the
question is, what binds the other two? As they did not
contract for themselves, it is not their agreement, unless
John Yan KeurPn, who made the new promist>, had authority
to contract for them. The only authority claimt'<l for him is,
that be bad before been the partner of the othPr two. This
·leads to an inquiry concerning the principle on which each
partner can bind all his associates. Aud it is g-t>nerally agreed
tha.t it is the principle of agency. Ea<'h partner, when acting
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within the scope of the partnership, is deemed to be the author~

ized agent of all his fellows. The authority is presumed from

the nature and necessity of the case; for without it, third per-

sons would not be safe in dealing with one of the associates,

and the business of the partnership could not be carried on

with success. Now, how long does this presumed agency con-

tinue? Clearly, no longer that the necessity for it exists; and

for most purposes, the necessity ceases with the termination of

the partnership. When that is dissolved, there is no l-onger

any ground for presuming an agency, except as to such things

as are indispensable in winding up the concerns of the com-

pany. If there be no agreement to the contrary, it may be

presumed that each partner still has authority to dispose of
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the partnership property, to collect, adjust, and pay debts,

and give proper acquittances. But there is no ground what-

ever for presuming a power to make new promises or engage-

ments in the na.me of the ﬁrm, even though they only change,

without increasing the prior obligations of the partners. iVe

shall presently see, upon authority, that they have no such

power. -

In reference to the statute of. limitations, a distinction has

sometimes been taken between a new promise ma.de before the

statute has run, and one made after the parties have been

exonerated by the lapse of time. That would sustain the defense

in this case, for the statute had run upon the claim long before

the new promise was made. But the defense may be rested

upon the still broader ground, that the dissolution of the part-

nership was a revocation of the agency, and the power of the

partners to bind each other by new engagements ceased from

that moment.

The statute of 21 James I, c. 16, which limited actions on

promises to six years, was not very well received by the legal

pl'0f6SSl0I1;_ and although the ea.rly decisions under it are not

open to much observation, it was not long before the courts

began to regard the statute with disfavor, and to resort to the

,most ubtle constructions for the purpose of restricting its

inﬂuence. There was a period when one who was spoken to on

the subject of an old debt could not well give a civil answer,

without saying enough to take the case out of the statute. At

Ia later period, and since the commencement of the present cen-

-tury, the courts began to regard this as a beneﬁcial statute_a

within the scope of the partnership, is deem~ to betbe auth~r.
The authority is presumed from
the nature and necessity of the case; f<>r without it, third persons would not be safe in dealing with one of the associates,
and the business of the partnership could not be carried on
with success. Now, how long does this presumed agency continue? Clearly, no longer that the necessity for it exists; and
for most purp<>Ses, the necessity ceases with the termination o-f
the partnership. When that is dissolved, there is no longer
any ground for presuming an agency, except as to such tJbings
~s are indispensable in winding u.p the ooneerna of the co-m~
pany. If there be no agreement to the contrary, it may be
presumed that each partner still bas authority to dispose of
the partnership property, to collect, adjust, and pay debts,
end give proper acquittances. But there is no ground wha~
ever for presuming a power to make new promises or engagements in the name of the firm, even though they only change,
without increasing the prior obligations of the partners. . We
shall presently see, upon authority, tha1: they have no such
power.
In reference to the statute of limitations, a distinction bas
sometimes been taken between a new promise ma.de b~fore the
statute bas run, and one made after the parties have been
exonerated by the la;pseof time. That would sustain the defense
in this case, for the statute had run. upon the claim long before
the new promise was made. But the defense may be rested
upon the still brooder ground, that the dissolution of the partnerNhip was a revocation of the agency, a.nd the power of the
partners to bind each other by new engagements ceased from
that moment.
The statute of 21 James I, c. 16, which limited actions on
promises to six years, was not yery wen received by the legal
profession;· and although the early decisions under it are not
open to much observation, it was not long bef~re the courts
began to regard the statute with disfavor, and to reso.rt to the
.most subtle constructions for the purpose of restricting its
influence. There was a pPriod when one who was 8poken. to on
the subject of an old debt could not well give a civil answer,
without saying enough to take the case out of the statute. At
·a later period, and since the commencement of the present ce~
:tury, the conrls began to regard this as a beneficial etutut~
ized agent of all his fellows.

414 Cases on PARTNERSHIP.

statute of repose—and commenced the diﬁicult task of retrac-
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ing their steps. But there were many obstacles in the way of

the backward movement, and the legislature, both here and in

England, took up the matter, and went beyond the old statute,

by requiring the new promise or acknowledgment to be in

writing. In consequence of the early departure from prin-

ciple in the construction of the statute, the different views

which prevailed at different periods, and the unequal pace of

the courts in attempting to get back on to solid ground, the

books are full of conflicting decisions; and any attempt to

reconcile them would be a. useless waste of time. I shall

not, therefore, go into a general review of the cases.

The leading case on this question in England is Whitco-mb

vs. Whiting, 2 Doug. 652, where Lord MANSFIELD and his asso-

ciates held, that part payment, witl1i_1Ls,ix..years, by one of four

joint and several makers of a promissory note, took the case

out 0-f the statute of limitations as to all of the makers. Thatt

case is distinguishable from the one before us in two particu-

lars. First, it does not appear in that case that the action was

barred pri-or to the payment, while here the statute bar was
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complete long before the new promise was made. Second,

t-hat was the case of a payment, which has been deemed much

safer ground to go upon than a new promise or acknowledg-

ment. Lord TE1~:'rEnnnx’s act, 9 Geo. IV, c. 14, which requires

a writing in the case of a new promise or acknowledgment,

leaves the effeort of a payment untouched; and such, in sub

stance, is the provision in our recent code. Stat. 1849, p. 638.

sec. 110. In Wyatt vs. Hudson, 8 Bing. 309, Tmnan, C. J., said:

“The payment of principal or interest stands on a different

footing from the making of promises, which are often rash

or ill interpreted, while money is not usually paid without

deliberation, and payment is an unequivocal act, so little liable

to misconstruction as not to be open to the objection of an

ordinary acknowledgment.” There is force in these remarks.

But I do not intend to lay much stress upon the distinctions

between that case and the one at bar. Lord l\fAi\'sr1m.n made

no distinction between the inﬂuence of a payment and a prom-

ise, and if his reasoning is sound, it reaches this ease. His

words are, “payment by one is payment for all, the one acting

virtually as agent for the rest, and in the same manner, an

admission by one is an admission by all, and the law raises

statute of repose--.'.and ·commenced the difficult task of retracing their steps. Bot there were many obstacles in the way of
the baekward movement, and the legislature, both here and in
England, took o.p the matter, and went beyond the old statute,
by requiring the new promise ()(' acknowledgment to be in
writing. In consequence of the early departure from prin·
ciple in the oonstructi-0n of the sta:tute, the different views
which prevailed at different perio.ds, and the unequal pace of
the cou.rts in attempting to get back on to solid ground, the
books are full of conflicting decisions; and any attempt to
reconcile them would be a us<>less waste of time. I shall
not, therefore, go into a general review of' the cases.
The leading case on this question in England is Whitcomb
1'B. Whiting, 2 Doug. 652, where Lord MAXSFIELD and his assocjates held, that pa.rt payment, within sjqears, by one of fowjoint and seveml makers of a promissory note, took the case
out of the statute of limihltions as to all of the makers. Thart
case is distinguisha~le from the one before us in two particulars. First, it does not appear in that case that the action was
barred prior to the payment, while here the statute bar was
complete long before the new promise was made~ Second,
t•hat was the case of a payment, which has been deemed much
safer ground to go upon than a new promise or acknowledgment. I...ord TE:-1'.TERDEx's act, 9 Geo. IV, c. 14, which requires
a writing in the case of a new promise or acknowledgment,
leaves the effect of a payment untouched; and such, in substance, is the provision in our recent code. Stat. 1849, p. 638.
sec. 110. In Wyatt tis. Hodson, 8 Bing. 309, T1:sDAL, C. J., said:
"The payment of principal or interest stands on a different
footing from the making of promises, which are often rash
or ill interpreted, while money is not usually paid without
deliberation, and payment is an unequivocal a.ct, so little liable
to misconstruction as not to be open t-0 the objection of an
ol"dinary acknowledgment." There is force in these remarks.
But I do not intend to lay much stress upon the distinctions
between that case and the one at bar. Lord l\IAI'\s1nEr.o made
no distinction betw(>{'n the influence of a payment and a prom·
ise, and if his reasoning is sound, it reaches this case. His
words are, "payment by one is payment for all, the one acting
virtually as agent for the rest, and in the same manner, an
admission by one is an admission by all, and the law raises
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Nothing but the great name of Lord Ms1\'sru-11.1) could have

given currency to this reasoning. It is plain enough that

“payment by one is payment for all,” so far as rela.tes to the

satisfaction of the debt, but that fact neither shows, nor has

it any tendency to show, a new promise or acknowledgment

by the other joint debtors. Payment is nothing more than an

admission that the debt is due; and like any other admission,

it can only affect the party who makes it, unless he has

authority to speak for others, as well as himself. A join/t

debtor has no such authority. It cannot be justly inferred

from the relation which he sustains to the other joint debt-

ors; and though he may conclude himself by an admission,

he cannot conclude them. His lordship, after saying that “pay-

ment by one is payment for all,” adds, “the one acting virtually

as agent for the rest.” If the meaning be, that there is such

an agency as will make the payment by one inure to the bene~

ﬁt of all the joint debtors, the reasoning is well enough, but

it proves nothing on the point in controversy. If the meaning

be, that one join-t debtor is the agent of the others for the pur-
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pose of making admissions to bind them, that was assuming

the very point to be proved, and the assumption had neither

authority nor argument to support it. There is no-thing in

the relation of joint debtors from which such an agency can

be inferred. A joint obligation is the only tie which links

them together, and from the nature of the case, payment of

the debt is the only thing which one has authority to do for

all. I am persuaded that such a decision would not have been

made had it not been for the strong disposition which prevailed

at that time to get around the statute of limitations. It was

in direct conﬂict with Bland vs. Haselrig,2 Vent. 151,which was

decided ninety years before, when the statute was in better

repute; and which is an authority in point, against the judg-

ment under review. The case was this: in assumpsit against

four,’ the statute of limitations was pleaded, and the verdict

was, that one of the defendants promised within six years,

but the others did not. Upon this verdict, judgment was ren-

dered for the defendants. The case of Whiteomb vs. Whiting,

2 Doug. 652, has been several times questioned in England,

and in Atkins rs. Tredgold, 2 Barn. & Cress. 23, t-he court seem-ed

much disposed to disregard it. But the authority of a

the promise to pay, when the debt i.s admitted to be doe."
Nothing bot the great name of Lord MANSFIELD could have
given curren.cy to this reasoning. It is plain enough that
"payment by one is payment for all," so far as relates to the
eatisfaction of the debt, but that fa.ct neither shows, nor has
it any tendency fo show, a new promise or acknowledgment
,. by the other joint debtors. Payment is nothing more than an
admission that the debt is due; and like any other admission,
it can only affect tlte party who makes it, unless he has
authority to speak for others, as well as himself. A joirut
debtor has no such authority. It cannot be justly inferred
from the relation which he sustains to the other joint debt·
ors; and though he may conclude himself by an admission,
he cannot conclude them. His lordship, after saying that "pay·
ment by one is payment for all," adds, "the one acting virtually
as agent for the rest." If the meaning be, that tihere is such
an agency as will make the payment by one inure to the benefit of all the joint debtors, the reasoning is well enough, but
it proves nothing on the point in controversy. If the meaning
be, that one joint debtor is the agent of the others for the purpose of making admissions to bind them, that was assuming
the very point to be proved, and the assumption had neither
authority nor argument to support it. There is nothing in
the relation· of joint debtors from which such an agency can
be inferred. A joint obligation is the only tie which links
them toge.ther, and from the nature of the case, payment of
the debt is the only thing which one has authority to do for
all. I am persuaded that such a decision would not have been
made had it not been for the strong disposition which prevailed
at that time to get around the statute of limitations. It wa~
ln direct conflict with Bland vs. Hasclrig,2 Vent. 151, which was
decided ninety years before, when the statute was in better
repu.te; and which is an authority in point, against the judgment under review. The case was this: in assumpsit against
tour,· the statute of limitations was pleaded, and the verdict
was, that one of the defendants promised within six years,
but the others did not. Upon this verdict, judgment was rendered for the defendants. The case of Whitcomb t:B. Wliiti11!1,
2 Doug. 652, has been several times questioned in England,
and in Atkins vs. Trcdgold, 2 Barn. & Cress. 23, t·he court seemed
mnch disposed to disregard it. But the authority of a
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great name has proven more than a. match for common sense;

and the decision in Douglas is now regarded as good law in

England. Perh_a-m vs. Raynal, 2 Bing. 306; Pritchard vs. Draper,

1 Russ. & M. 191. But it is not so in this country. Although

the case in Douglas has been followed in some of the states,

it has been questioned in others; and in several of the states,

and by ~the supreme court of the United States, it has been

wholly disregarded. I shall hereafter have occasion to refer

to some of the oases.

I will now inquire how the question stands in this state. It

ﬁrst ca-me up in Smith vs. I/udlow, 6 Johns. (N. Y.) 267, nearly

forty years ago, when the statute of limitations was in bad

repute, and when few men ventured to think for themselves

after Lord Mmsrlann had spoken. The court said, that where

the original debt was proved, the confession of one partner,

though made after thedissolution of the partnership, would

bind the other, so as to prevent him fro-m availing ‘himself of

"the statute of limitations. This was said on the authority of

;Whitcomb vs. Whiting, already mentioned, and Jackson vs. Fair-

bank, 2 H. Black. 340, which was decided on t-he authority of
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the same case, though it went a more extravagant length.

Of the case in Douglas I have already spoken; and of the case

in Blackstone it is enough to say that it has been condemned

in England, Brandram vs. Wharton, 1 Barn. & Ald. 463; and

-overruled in this state; Roosevelt vs. Mark, 6 Johns. Ch. (N. Y.)

266, 291. I may add, that what was said in Smith vs. Ludlow,

about binding one partner by the confession of the other,

made after the partnership had been dissolved, was not neces-

sary to the decision of the cause; for there had been con-

fessions by both of the partners, which the court held sufficient

to take the case out of the statute, without making the

admission of one evidence against the other. Still, on the

authority of this case, and those in Douglas and Blackstone,

it was decided in Johnson vs. Beardslce, 15 Johns. (N. Y.) 3, that

the promise of one joint debtor was suﬂicient to take the case

out of the statute. And in Patterson vs. Ohoatc, 7 Wend (N. Y_.)

441, it was held, that although one partner can not after a dis-

solution bind the other by a new contract, yet his acknowledg-

ment of a previous debt due from the partnership will bind

the other partner, so far as to prevent him from availing him-

self of the statute of limitations. This doctrine has been men-

I

great name bas proven more than e. match for common sense;
and the decision in Douglas is now rega·rded as good 18.w in
England. Perlt.am vs. Raynal, 2 Iling. 306; Pritchard vs. Draper,
· 1 Russ. & M. 191. But it is not so in this country. Although
the case in Douglas bas been followed in s<>me of the states,
it has been questioned in others; and in several of the states,
and by ·the supreme court of the United States, it bas been•
wholly disreg-.irded. I shall hereafter have occasion to refer
to some of the oases.
I will now inquire how the question stands in this state. It
first ca.me up in Smith vs. Ludlow, 6 Johns. (N. Y.) 267, nearly
forty years ago, when the statute of limitations was in bad
repute, and when few men ventured to think for themselves
after Lord MANS.FIELD had spoken. The court said, that where
·the original debt was proved, the confession of one partner,
though made after the dissolution of the partnership, wc:>nld
bind the oth~r, so as to prevent him from availing himself of
the statute of limitations. This was said on the authority of
:Whitcomb vs. Whiting, already mentioned, and Jackson vs. Fair·
bank, 2 H. Black. 340, which was decided on the alllth<>rity of
the same case, though it went a more extravagant length.
Of the case in Douglas I have already spoken; and of the case
in Blackstone it is enough to say that it bas been condemned
in England, Rrandram vs. Wharton, 1 Barn. & Aid. 463; and
·overruled in this state; Roosevelt vs. ,lfark, 6 Johns. Ch. (N. Y.)
'.266, 291. I may add, that what was said in Smith t'S. Ludlow,
about binding one partner by the confession of the other,
made after the partnership had been dissolved, was not necessary to the decision of the cause; for there ha.d been confessions by both of the partners, which the court held sufficient
to take the case out of the statute, without making the
admission of one evidence against the other. Still, on the
authority of this case, and those in Douglas and Blackstone,
it wa.s decided in Johnson '!:S. Beardslee, 15 Johns. (N. Y.) 3, that
the promise of one joint debtor was sufficient to take the case
out of the statute. And in Patterson vs. Choate, 7 Wend (N. Y.)
441, it was held, that although one partner can not after a die:eolution bind the othe1· by a new contract, yet his aclmowledgment of a previous debt due from the partnership will bind
the 01ther partner, so far as to prevent him from availing him,
self of the statute of limitations. This doctrine has been men-
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tioned on other occasions: Hopkins rs. Banks, 7 Cow. (N. Y.)

417

653; Roosevelt vs. Marla, 6 Johns. (N. Y.) Ch. 291; Dean vs.

Hezc-it, 5 \Vend. (N. Y.), 262; but there -are, I believe, no other

decisions in this state to the like effect. In Patterson vs. Choate,

the six years had run, and the bar was complete before the

acknowledgment was made. No one, I venture to say, who

does not go upon the ground that the statute of limitations

ought not to be inforeed, can assign a solid reason for the

distinction between contracting a new debt against a former

partner, and making an acknowledgment which shall charge

him with that which, though once a debt, has ceased to be so

by the operation of law. I agree with the late Chief Justice

SPENCER, in Sands vs. Gelston, 15 Johns. (N. Y.) 519, that “the

statute of limitations is the law of the land; ” and that in point

of principle “there is no substantial difference between a debt

barred by the statute of limitations and the debt for the pay-

ment of which the debtor has been exonera.ted by a discharge

under a bankrupt or insolvent act.” Still, if there was n-0

counterbalance in the adjudications of our own courts, I

should feel bound to follow the two or three cases which sup-
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port the plaintiff’s claim, and leave reforms to the legislature.

But those cases conﬂict, in principle, with many other deci-

sions in this state, and cannot be supported.

5 Although the rule is different in England in relation to

admissions concerning partnership transactions, Wood vs.

Braddiek, 1 Taunt. 104, it has been settled by a series of adjudi-

cations in this state that the authority of partners to bind

each other by any undertaking or admission, even though it

relate to partnership transactions, ceases with the partner-

ship. In Hackley vs. Patrick, 3 Johns. (N. Y.) 536, a.lthough

it was mentioned in the notice of dissolution that Hastie, one

of the partners, would adjust the unsettled business of the

partnership, it was held that his subsequent admission of a

balance due from the ﬁrm to the plaintiffs on account would

not bind his copartner. The court said it was “a clear

case. After a dissolution of a copartnership the power

of one party to bind the. other wholly ceases. There is

no reason why his acknowledgment of an account should

bind his copartners, any more than his giving a promissory

note in the name of the ﬁrm or any other act.” This doctrine

was reasserted and applied in Sanford vs. M-ickles, 4 Johns. (N.

53

tioned on other occasions: Hopkins cs. Banks, 7 Cow. (N. Y.)
.653; Roosevelt vs. Mark, 6 Johns. (N. Y.) Ch. 291; Dean vs.
Hew·it, 5 'Vend. (N. Y.), 262; but there .are, I believe, no other
decisions in this state to the like effecit. In Patterson vs. Choate,
the six years had run, and the bar was complete before the
acknowledgment was made. No one, I venture to say, who
does not go upon the ground that the statute of limitations
ought not to be in forced, can assign a solid reason for the
distinction between contracting a new debt against a former
partner, and making an ackn-0wledgmeut which shall charge
him with that which, though once a debt, has cea:sed to be so
by the operation of law. I agree with the late Chief Justice
SrE!\CEn, in Sa11ds vs. Gelston, 15 Johns. (N. Y.) 519, that "the
8tatute of limitations is the law of the land;" and .that in point
of principle "there is no substantial difference between a debt
barred by the statute of limitations and the debt for the payment of which the debtor bas been exonerated by a discharge
under a bankrupt or insolvent act." Still, if there was no
counterbalance in tlie adjudicati-Ons of our own courts, I
should feel bound to follow the two or three cases which support the plaintiff's elaim, and leave reforms to the legislature.
But those cases conflict, in principle, with many other decisions in this state, and cannot be supported.
Although the rule is different in England in relation oo
admissions concerning partnership transactions, Wood vs.
Braddick, 1 Taunt. 104, it has beep settled by a series of adjudications in this state that the authority of partners to bind
each other by any undertaking or admission, even though it
rela:te t-0 partnership transactions, ceases with the partnership. In Hackle1J 1iS. Patrick, 3 Johns. (N. Y.) 536, a.lthough
it was mentioned in the notice of dissolution that Hastie, one
of the partners, would adjust itbe unsettled business of the
partnership, it wa!'I held that his subsequent admission of a
balance due from the firm to the plaintiffs on account would
not bind his copartner. The court said it was "a clear
case. After a dissolution of a copartnership the power
of one party to bind the . other wholly ceases. There is
no reMon why his acknowledgment of an account should
bind his copartners, any more than his giving a promissory
note in the name of the firm or any other acit." This doctrine
was reasserted and applied in Sanford vs. Mickles, 4 Johns. (N.
53
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Y.) 224, where it was held that a partner to whom authority

had been given on the dissolution to collect and pay debts,

could no-t indorse a promissory note belonging to the ﬁrm

so as to pass the title to the indorsee. See Yale vs. Eamcs,

1 Met. (Mass) 486. In Walden vs. She-rburne, 15 Johns. (N. Y.)

409, it was again decided that the admission by one of the part-

ners, after a dissolution, of a balance aga.inst the ﬁrm, did not

bind the other partner. And where the notice of dissolution

stated that the business would be settled by one of the part-

ners, who was duly authorized to sign the name of the ﬁrm

for that purpose, it was held that such partner could not renew

ta. note previously given by the ﬁrm, and which was running

in the bank at the time of the dissolution. National Bank vs.

Norton, 1 Hill (N. Y.) 57 2. Mitchell rs. Ostrom, 2 Id. 520, asserts

the same general doctrine. And in Baker vs. Stackpoole, 9

Cow. 420, 18 Am. Dec. 508, the rule that one partner, after a

dissolution, cannot bind his fellows by an admission relating to

partnership transactions, was sanctioned by the unanimous

judgment of the court for the correction of errors.

Enough ha, I think, been said to justify the remark, that
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I the two or three cases on which the plaintiff relies cannot be

supported. They conﬂict in principle with a series of decisions

spreading over a period of forty yca.rs, and including a deter-

mination of the court of last resort. -

But this is not all. Since the supreme court ﬁrst fell into

rthe error of following Whitcomb vs. Whiting, the course of

decision upon the statute of limitations has undergone a great

change in this country, and particularly in this state. At the

former period, the statute amounted to little more, in judicial

construction, than a ground for presuming the debt paid,

which might be rebutted by the mere admission that such was

‘ not the fact. But the law is not so now. There must be a

promise, a new contract, though founded on the original con-

‘, sideration, to take a case out of the statute. If the promise is

l not express, the case must be such that it can be fairly implied.

There must, at the least, be a plain admission that the debt is

due, and that the party is willing to pay it. Allen vs. Webster,

15 \Vend. (N. Y.) 284; Stafford vs. Richardson, Id. 302; Bell rs.

‘Morrison, 1 Pet. (U. S.) 362. It is the new promise and not

the mere acknowledgment that revives the debt and takes it

out of the statute. Roosevelt vs. Mark, 6 Johns (N. Y.) Ch. 290.

Y.) 2,24, where it was held that a partner to whom authority
had been given on the dissolution to collect and pay debts,
oould not indorse a promissory note belonging to the firm
so as to pass the title to the indorsee. See Yale vs. Eames,
1 .Met. (Mass.) 486. In Walden vs. Sherburne, 15 Johns. (N. Y.)
409, it was again decided that the admission by one of the partners, after a dissolution, of a balance against the firm, did not
bind the <Yther partner. And where the notice of dissolution
stated that the business would be settled by one of the partners, who was duly authorized to sign the name of the firm
for that purpose, it was held that such partner could not renew
·a note previously given by the firm, and which was running
·i n the bank at the time of the dissolution. National Bank vs.
Norton, 1 llill (N. Y.) 57~. Mitchell i:s. Ostrom, 2 Id. 5~0, asserts
the same general doctrine. And in Baker fiB. Stackpoole, 9
Cow. 420, 18 Am. Dec. 508, the rule that one partner, after a
dissolution, cannot bind his fellows by an admission relating to
partnership transactions, wru1 sanctioned by the unanimous
judgment of the oonrt for the correction of errors.
Enough has, I think, been said to justify the remark, that
the two or three cases on which the plaintiff relies cann<>t be
supported. They conflict in principle with a serie8 of decisions
spreading over a period of forty years, and in.eluding a determination of the court of last resort.
But this is not all. Since the supreme court first fell into
ithe error of following Wltitcomb vs. lVltiting, the course of
decision upon the statute of limitations bas undergone a great
-change in this country, and particularly in this state. At the
former period, the statute amounted to little more, in judicial
construotion, than a ground for presuming the debt paid,
which might be rebutted by the me1·e admission that such was
- not the fact. But the law is not so now. There must be a
promise, a new contract, though founded on the original con. sideration, to take a case out of the statute. If the promise is
not express, the case must be such that it can be fairly implied.
There must, at the least, be a plain admission that the debt is
due, and that the party is willing to pay it. Allen vs. Webster,
15 \Vend. (N. Y.) 284; Stafford fiB. Richanlson, Id. 302; Bell vs.
-Morrison, 1 Pet. (U. S.) 362. It is the new promise and not
the mere acknowledgment that revives the debt and takes it
out of the statute. Roosevelt vs. Mark, 6 Johns (N. Y.) Ch. 290.
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This doctrine is sustained by many decisions in other states,

but I do not think it necessary to cite them.

The case of Whitcomb vs. Whiting has, to a limited extent,

been followed in Massachusetts: Cady vs. Shepherd, 11 Pick.

400, 22 Am. Dec. 379; Bridge vs. Gray, 14 Id. 55, 25 Am. Dec.

358; Sigourney vs. Drury, Id. 387, 391, 392; Final vs. Burrill, 16

Id. 401. In Connecticut: Bond vs. Lathrop, 4 Conn. 336; Goit

vs. Tracy, 8 Id. 268; Austin vs. Bostwicl-a, 9 Id. 496; Clark vs.

Sigourncy, 17 Id. 511, 20 Am. Dec. 110. In Maine: Parker vs.

Merrill, 6 Greenl. 41; Pike vs. Warren, 15 Me. 390; Dins-more vs.

Dinsmore, 21 Id. 433; Shepley vs. Waterhouse, 22 Id. 497; and in

Vermont: Joslgn vs. Smith, 13 Vt. 353; Whcelock vs. Doolittle,

18 Id. -140. But I think that the judgment under review would

not be upheld in either of those states.

In North Carolina it has been held that the acknowledg-

ment of the -debt by one partner, though after the dissolution,

will prevent the operation of the statute. Mclntirc vs. Oliver,

2 Hawks 209, 11 Am. Dec. 760. And the same has been
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decided in Georgia, providing the new promise is made before

the action is barred, but not when the new pro-mise is made

afterwards, as it was in the case before us. Brewster vs.

Hardeman, Dudley 138. It has been decided by -the court of

appeals in South Carolina, that a promise by one partner,

made after the dissolution, and after the statute had run, will

not charge the other partner. Steele vs. Jennings, 1 McMull.

297. In the Ewetcr Bank vs. Sullivan, 6 N. H. 124, the authority

of Whitcomb vs. Whiting was wholly denied, and the court held

that a payment by one of the joint makers of a promissory

note did not take the case out of the statute as to the other.

In Alabama, a promise by the principal debtor will not revive

the demand against a co-debtor, who is a surety. Lowther vs.

Chappel, 8 Ala. 353, 42 Am. Dec. 643. In Tennessee, a promise

by one partner after the dissolution of the partnership, to pay a

note made by the ﬁrm, does not take the case out of the statute

of limitations as to the other partner. Belotc’s Ea.-’rs vs.

Wynne, 7 Yerg. 534; Muse vs. Donelson, 2 Humph. 166, 36 Am.

Dec. 309. This is also the rule in Pennsylvania. Levy vs.

Cadet, 17 Serg. & R. 126, 17 Am. Dec. 650; Searight vs. Craig-

head, 1 Pen. & ‘V. 135. It is also held in Indiana, that the

power of one partner to bind the other by the admission of a.

debt ceases with the partnership. Yandes vs. Lefavour, 2

This doctrine is sustained by many decisions in other states,
but I do not think it necessary to cite them.
The case o.f Whitcomb vs. Whiting bas, to a limited extent,
been followed in Massachusetts: Cady t:B. Slwplterd, 11 Pick.
400, 22 Am. Dec. 379; Bridge vs. Gray, 14 Id. 55, 25 Am. Dec.
358; Sigourney t'B. Drury, Id. 387, 3Ut, 3!):!; Viual vs. Burtill, 16
Id. 401. In Connecticut: Bond VB. Lathrop, 4 Conn. 336; Coit
vs. Tracy, 8 Id. 268; Austin VB. Bostwick, 9 Id. 4tlG; Olm·k vs.
S·igourney, 17 Id. 511, 20 Am. Dec. 110. In Maine: Parker vs.
Merrill, 6 Greenl. 41; l'i.ke vs. Warren, 15 Me. 390; Dinsmore n.
Dinsmore, 21 Id. 433; Shepley vs. Waterhouse, 22 Id. 497; and in
Vermont: Joslyn vs. Smith, 13 Vt. 3u3; Wheelock vs. Doolittle,
18 Id. 440. But I think that the judgment under review would
not be upheld in either of those states.
In North Carolina it bas been held that the ackno-wledgment of the debt by one partner, though after the dissolution,
will prevent the operation of the statute. Mcintire vs. Olfocr,
2 Hawks 209, 11 Am. Dec. 760. And the same has been
decided in Georgia, providing the new promise is made before
the action is barred, but not when. the new promise is made
afterwards, as it was in the case before us. Brewster vs~
Hardeman, Dudlt>y 138. It has been decided by .fhe court of
appeals in South Carolina, that a promise by one partner,
made after the dissolution, and after the statute had run, will
not charge the other partner. Steele vs. Jennings, 1 Mc:Mull.
297. In the Exeter Bank vs. Sttllit;an., 6 N. H. 124, the authority
of Whitcomb 1;s. Whiting was wholly denied, and the court held
that a payment by one of the joiµt makers of a promissory
note did not take the case out of the statute as to the other.
In Alabama, a promise by the principal debtor will not revive
the demand against a co-debtor, who is a surety. Lowther vs.
r Chappel, 8 A la. 353, 4.2 Am. Dec. 64ft In Tennessee, a promise
by one partner after the dissolution of the parf:nership, to pay a
note made by the firm, does not take the case out of the statute :
of limitartions as to the other partner. Belotc's E:c'rs vs. ·
Wynne, 7 Yerg. 534; Jf1ise vs. Donelson, 2 Ilumph. 166, 36 Am..
Dec. 309. This is also the rule in Pennsylvania. Levy vs.
Cadet, 17 Serg. & R. 126, 17 Am. Dec. 650; Searight vs. Craighead, 1 Pen. & ,V. 135. It is also held in Indiana, that the
• power of one partner to bind the other by the admission of a
debt ceases with the partnership. Yandes t1B. Lefavour, 2
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Blackf. 371. And in Bell vs. Morrison, 1 Pet. 351, the supreme

CASES O.N PARTNERSHIP.

court of the United States followed the decisions in Kentucky,

Blackf. 371. And in Bell vs. Morri8on, 1 Pet. 351, the supreme
court of the United States followed the decisions in Kentucky,
and held that the dissolution of the partnership put an end to
the authority of the partners to bind each other by any new
engagement, and consequently that the acknowledgment of a
debt by one partner, after the dissolution, would not take the
case out of the statute of limitatio.ns. The elaborate argument
of Mr. Justice STORY, w.ho delivered the opinion of the court,
covers the whole field of discussion, and stands on principles,
which, though they may be disregarded, cannot be overthrown. .
I have not stopped to inquire whether the statute operates
upon the debt or the remedy, for though this might be a point
to be considered in a court of .conscience, it is of no practical
importance in a court of law. \Ve are not dealing with moral,
but with legal obli~ations, and it is idle to talk of_a debt where
there is no legal obligation to pay it.
I am of opinion that the judgment should be reversed, and
that judgment should be rendered for the defendants on the
verdict.
JEWETT, C. J., also delivered a written opinion in favor of
reversal.
And thereupon the judgment of the sup~me court was
reversed, and judgment awarded for the defendants on the
spe~ial verdict.

and held that the dissolution of the partnership p-ut an end to

the authority of the partners to bind each other by any new

engagement, and consequently that the acknowledgment of a

debt by one partner, after the dissolution, would not take the

case out of the statute of limitations. The elaborate argument

of Mr. Justice Sronv, who delivered the opinion of the court,

covers the whole ﬁeld of discussion, and stands on principles,

which, though they may be disregarded, cannot be over-

thrown. -

I have not stopped to inquire whether the statute operates

upon the debt or the remedy, for though this might be a point

to be considered in a court of conscience, it is of no practical

importance in a court of law. \Ve are not dealing with moral,

but with legal obligations, and it is idle to talk of_a debt where

there is no legal obligation to pay it.

I am of opinion that the judgment should be reversed, and

that judgment should be rendered for the defendants on the

verdict.
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Jnwn'r'r, C. J., also delivered a written opinion in favor of

reversal.

And thereupon the judgment of the supreme court was

reversed, and judgment awarded for the defendants on the

special verdict.

NOTE: Compare with the two eases following. See also a, valuable note

to the above casein 51 Am. Dec. 330. Three several views are represented

in the cases. One—that of the reasoning in the principal case-—that one

partner cannot after dissolution bind the others by a new promise; another

—tha.t of the following case—-that he may do so if the statutory period has

not yet elapsed; and a third-—hehl in a. few cases—that he may bind the

others notwithst tnding the operation of the statute. as in Wheelock vs.

Doolittle, 18 Vt. 440, 46 Am. Dec. 163. The last view held at one time in

North Carolina has there been changed by statute. See Parsons on Part-

nership, 4t.h Ed p. 160, where the authorities are collected.

»

Non: Compare with the two oases following. See also a valuable note
to the above case in In Am. Dec. 830. 'Ihree several views are represented
in the cases. One-that of the reasoniog in the principal case-that one
partner cannot after dissolution bind the others by a new promise; another
-that of the following case-that he may do so it the statutory period has
n•>t yet elapsed; and a third-held in a few cas?S-that h9 may bind the
others notwithshndiog the operation of the statute, as. in Wheelock va.
Doolittle, 18 Vt. 440, 46 Am. Deo. 163. The last view held at one time in
North Carolina. has there been changpd by statute. See Par11ona on Partnel'8hip, 4th Ed p. tall, where the authorities are collected.
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PENNOYER vs. DAVID. t

PENNOYBR VS. DAVID.

Supreme Court of Michigan, 1860.

8 Mich. 407.

This action was brought against James I. David and James

Campbell, as survivors, etc., of Daniel C. Vreeland, who

together, during the summer of 1855, constituted aipartner-

ship, which was dissolved by the death of Vreeland, in Novem-

PENNOYER vs. DAVID.

ber of that year. A

The declaration was upon an account stated, to prove which

Supreme Court of Mfoltigan, 1860.

“plaintiff oﬁered evidence that in December, 1855, after the

dissolution of the ﬁrm by the death of Vreeland, defendant

8 Mich. 407.

Cam-pbell accounted with plaintiff, and admitted that there

was a ﬁnal balance of $507 due the plaintiff. Various items

entered into -this account on both sides, spreading over t-he

time from May to DQC€IH|b€P§ some of them on both sides being

items that accrued after the death of Vreeland. The defend-

ant objected to the evidence,” and thereupon the circuit judge

reserved for the opinion of this court the following questions:

1st. Can one partner, after the dissolution of the copart-

nership, bind the surviving copartner by his admissions?
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2d. Is the admission, by a surviving partner, of a balance in

an account, of which some items accrued after the dissolution,

evidence of an account stated against a surviving copartner,

who has neither before nor sinceisuch settlement authorized

or conﬁrmed the same?

J. M. Howard, for plaintiﬂf.

Hand (6 Hall, for defendants.

CHRISTIANCY, J. In reply to the ﬁrst question propounded,

we think it is well -settled, both upon principle and authority,

that one partner, after dissolution of the ﬁrm, cannot, by his

admission or contract, create a new partnership liability, nor,

for a like reason, can he, b_y his admission, revive a claim

against the ﬁrm which has been barred by the statute of limi-

tations, since this is equivalent to a new contract.

I

r

This action was brought against James I. David and James.
Campbell, as survivors, etc., of Daniel C. Vreeland, who
together, during the summer of 1855, constituted a partnership, which was dissolved by the death of Vreeland, in November of that year.
The declara.tion was upon an account stated, to prove which
"plaintiff offered evidence that in December, 1855, after the
dissolution of the firm by the death of Vreeland, defenda.n·t
Campbell accounted with plaintiff, and admitted that there
was a final balance of $507 due the plaintiff. Various items
en.tered into this account on both sides, sprea:d ing over the
time from May to December; some of them on both sides being
items that accrued after the death of Vreeland. The defendant objected to the evidence," and thereupon the circuit judge
reserved for the opinion of this court the following questions:
1st. Can one partner, after the dissolution of the copa.rtnership, bind the surviving copartner by his admissions?
2d. Is the admission, by a surviving partner, of a balance in
an account, of which some items accrued after the dissolution,
evidence of an account stated against a surviving copartner,
who bas neither before nor since such settlement authorized
or confirmed the same?
J.M. Howard, for plaintiff.
Hand & Hall, for defendants.
CHRISTIANCY, J. In reply to the first question propounded,
we think it is well ·Settled, both upon principle and authority,
that one partner, after dissolution of the firm, cannot, by his ,
admission or contract, create a new partnership liability, nor,
for a like reason, can he, ~y his admission, revive a claim
against the firm which has been barred by the statute of limitati<>ns, since this is equivalent to a new contract.
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On the other hand, with the exception of claims barred by

the statute of limitations, and others coming within a similar

reason, we think it equally clear in principle, that the admis-

sion of one partner, made after such dissolution having refer-

ence to previous actual partnership dealings or transactions,

stands upon the same ground, and is evidence against the ﬁrm

in like manner as if made before such dissolution. The disso-

lution cannot destroy the joint liability of the partners, no-r

alter their relations to third persons in respect to contracts

made or transactions which occurred before the dissolution.

The dissolution operates upon future, not upon past trans-

actions. As to persons whose claims have been contracted on

the credit of the ﬁrm, the partnership, for all substantial pur-

po-ses, continues till such claims have been satisﬁed. And

persons who have had dealings with the ﬁrm during its con-

tinuance, are, as to all matters touching such dealings,

entitled to the same beneﬁt from the admissions of a single

partner, whether made before or afte.r the dissolution, unless

shown to be false or fraudulent in fact. See Wood vs. Brad-

dir-lc, 1 Taunt. 103; Lacy vs. Mc-Neale, 4 D. & R. 7; Cady vs.
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S'hopa~rd, 11 Pick. (Mass) 400, 22 Am. Dec. 379; Vina! vs. B-ur-

rill, 16 Pick. (Mass) 401;"Coll. on Part. (Perkins Ed. of 1848)

sec. 546 and cases cited; Story on Part. sec. 328; see also Mann

vs. Locke, 11 N. H. 246, where the principles upon which such

a-dmissions are receivable are very clearly and ably presented.

Bu-t it is objected that the power of a single partner, in such

case, to make an admission of a previousl_v existing liability,

involves the power of creating a new liability where there had

been no previous dealings with the ﬁrm, and no such prior lia-

Ibility existed in fact. It was doubtless this supposed diﬂ‘l-

culty which led the courts of New York, and a few others

which have followed their authority, to take the broad ground

excluding such admissions altogether. But the rule which

entirely excludes such admissions leads to another incon-

sislcncy, n-o less obvious than that which is sought to be

avoided by it. Thus, the same courts which deny all power of

one partner, after dissolution, to bind his former partners by

the admission of a previous liability, yet hold that he may liqui-

date a previous account (McPherson vs. Rathbone, 11 Wend. [N.

Y.] 96, 99), and that “if there be no agreement to the contrary,

it may be presumed that each partner still has authority to

On the other hand, with the exception of claims barred by
the statute of limitations, and others coming within a similar
reason, we think it equally clear in principlt', that the admission of one partner, made after such dissolution having reference to previous actual partnership dealings or transactions,
i;tnnds upon the same ground, and is evidence against the firm
in like manner as if made before such dissolution. The dissolution cannot destroy the joint liability of the partners, nor
a.lter their relations to third persons in respect to contracts
made or transactions which occurred before the dissolution.
/ The dis~wlution operates upon future, not upon past trans/ aotions. As to pel'sons whose claims have been contracted on
the credit of the fil'm, the partnership, for all substantial purposes, eontinu<>s ti11 such claims have been satisfied. And
persons who have had dealings with the firm during its continuance, are, as to all matters touching such dealings,
entitled to the same benefit from the admissions of a single
partner, whether made before or after the dissolution, unleS!I
Rhown to be false or fraudulent in fact. S<>e Wood vs. Bmddirlc, 1 Taunt. 103; Lacy vs. McNcale, 4 D. & R. 7; Cady vs.
F~hepa-rd, 11 Pick. (Mass.) 400, 22 Am. Dec. 379; Vinal vs. Bur1'ill, 16 Piek. (Mass.) 401; ··con. on Part. (Perkins Ed. of 1848)
Rec. 546 and cases cited; Story on Part. sec. 328; see also Mann
vs. Locke, 11 N. H. 24:6, where the piinciples upon which such
ndmissions are receivable are very clearly and ably presented.
But it is objected that the power of a single partner, in such
ca~, to make nn admission of a previously existing lia.bility,
involws the powPr of creating a new liability where there had
been no prt>vious dealings with the firm, and no such prior liar bility exist<•d in fact.
It was doubtless this supposed difficulty _whi<'h lrd the courts of New York, and a few others
whie.h have followed their autho1·ity, to take the broad ground
excluding such admissions altogether. But the rule which
entirely excludes such admissions leads to another inconsi~teney, no less obvious than that which is sought to be
avoided by it. Thus, the same courts which deny all power of
one partner, after diE\solution, to bind his former partners by
the admission of a previous liability, yet hold that he may liquida 1-e a previous account (.lfcPTierson vs. Rathbone, 11 Wend. [N.
Y.] 96, 99), and that "if there be no agreement to the contrary,
It may be presumed that each pnrtner still has authority to
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dispose of the partnership property, to collect, adjust, and pay

42.3

debts, and to give proper acquittances” (per Bnossos, J., in

Van Kcurcn vs. Parmelee, 2 N. Y. 523, 51 Am. Dec. 322, ante

p. 411).

Now the power to liquidate a previous account against the

ﬁrm, to adjust and pay debts, and to give acquittan-ces, would

seem necessarily to involve, if not to rest upon, the power to‘

:(lispose of the partnership property, to collect, adjust, and pay:
debts, and to give proper acquittances" (per BRONSON, J., in
Van Keuren vs. Parmelee, 2 N. Y. 523, 51 Am. Dec. 322, anto
,p. 411}.

make an admission of the correctness of the account liqui-

dated, and the amount of the debt paid or adjusted. And

where (as is generally the case) there -are mutual accounts in

favor of and against the ﬁrm, the power to adjust, and to give a

valid acquittance or receipt for the amount found due the ﬁrm,

necessarily, we think, rests upon the power t state an account,

and to admit the claims against the ﬁrm. ilf he has power

to state an account, and to agree upon a balance when that bal-

ance is in favor of the ﬁrm, upon the same principle he must

have the like power when the balance happens to be against

it. \Without the power to admit a previous liability against

the rm, we can see no principle on which a receipt or acquit-

tance, in such case, could be admissible evidence against the

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ﬁrm.

But the admission by a single partner, after dissolution, of

a pre-existing partnership liability, must be conﬁned to cases

where there have been, in fact, previous partnership dealings

with the plaintiﬂ’, or s-ome transaction of the ﬁrm out of which

a liability to the plaintiff might have originated; and the fact

that there have been such dealings, or such transactions, must

be shown by some general evidence at least, outside of the

admission itself, otherwise the objection that the power to

admit a previous liability involves the power to create a new

one, would be insurmountable. But if such evidence be given,

it lays a proper foundation for the admission, as it brings the

subject matter within. the power of a single partner to make

an admission in respect to a liability which may have grown

out of such previous dealings or transactions, an-d the balance

that may have resulted therefrom. The admission is thus

shown to have reference to transactions which took place dur-

ing the existence of the ﬁrm, and as to which the dissolution

could not alter the relations of the parties. YVe think this

very clear in principle, though we have been referred to no

authorities, and none have come under our observation,

Now the power to liquidate a previous account against the
drm, to adjust and pay debts, and to give acquittan-ces, would
seem necessarily to involve, if not to rest upon, the power to ...
make an admission of the correctness of the account liqui·
dated, and the amount of the debt paid or adjusted. And
where (as is generally the case) there are mutual accounts in
favor of and against the firm, the power to adjust, and to give a
valid acquittance or receipt for the amount found due the firm,
necessarily, we think, rests upon the power t~ state an account,
and to admit the claims against the firm. \If he has power
to state an account, and to agree upon a balance when that balance is in favo1· of the firm, upon the same principle he must
have the like power when the balance happens to be against
it. \Without the power to admit a previous liability again~t
the ftrm, we can see no principle on which a receipt or acquit.tance, in such case, could be admissible evidence against the
.firm.
But the admission by a single partner, after dissolution, of
a pre-existing partnership liability, must be confined to cases
where there have been, in fact, previous partnership dealings
with the plaintiff, or some transaction of the firm out of which
a liability to the plaintiff might have originated; and the f.act
that there have been such dealings, or such tra.n.snctions, must
be shown by some general evidence at leiu1t, outside of the
admission itself, otherwise the objection that the power to
admit a previous liability involves the power to create a new
one, would be insurmountable. But if such evidence be given,
it lays a proper foundation for the admission, as it brings the
subject matter within the power O·f a single partner to make
an admission in respect to a liability which may have grown
out of such previous dealings or transartions, and the balance
that may have resulted therefrom. The admission is thus
Rhown to have reference to trnnsuctions which took place during the existence of the firm, and as to which the dissolution
oould not alter the relations of the parties. We think this
very clear in principle, though we have been referred to no
authorities, and none have come under our observation,
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directly in point for a case like the present. See, however, for

an analogous rule, 3 Kent Com. (3d Ed.) 50, and cases there

cited, especially Smith vs. Ludlow, 6 Johns. 267, and Cody vs.

Shepard, above cited.

In the case before us, there does not appear to have been any

evidence, aside from the admission of one of the surviving

partners, tending to show any partnership dealing or trans-

action with the plaintiff during the existence of the ﬁrm. The

ﬁrst question propounded must therefore, as it applies to the

present case, be answered in the negative. This, in our view,

disposes of the case, and the second question propounded

becomes abstract or hypothetical, and requires no answer.

The other justices concurred.

NOTE: See Mechem’s Elem. of Partn., Q 272.

FEIGLEY vs. WHITAKER.

Supreme Court of Ohio, 1872.

22 Ohio St. 606, 10 Am. Rep. 778.

Action by Whitaker against Feigley, as the survivor of Feig-

ley & Davis, to recover for money loaned. On the trial, in the

directly in poont for a case like the present. See, however, for
an analogous rule, 3 Kent Com. (3d Ed.) 50, and cases there
cited, especially Smith vs. Ludlow, 6 Johns. 267, and Cady os.
Shepard, above cited.
In the case before us, there does not appear to have been any
evidence, aside from the admission of one of the surviving
partners, tending to show any partnership dealing or transaction with the plaintiff during the existence of the fl.rm. The
first question propounded must therefore, as it a.pplies to the
present case, be answered in the negative. This, in our view,
dispotJes of the case, and the second question propounded
becomes abstract or hypothetical, and requires no answer.
The other justices concurred.

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

court of common pleas, the plaintiff offered testimony tending

to prove that, in the year 1865, the ﬁrm of Feigley & Davis

NOTB: See M:echem's Elem. of Parto.,

f 272.

was doing business as merchants and produce dealers at New

Lexington, Ohio; that the business of the ﬁrm was under the

general management and control of James E. Davis, one of

the members of the ﬁrm; that the defendant, the other member.

resided at Cincinnati, and occasionally visited their place of

business; that, during the summer of 1865, the plaintiff was

engaged in buying wool at said town; that he kept his wool

FEIGLEY vs. WHITAKER.

money on deposit with Feigley & Davis, and took in -the wool

purchased by him at their store, where the money was paid to

Supreme Court of Ollio, 1872.

the plainti£f’s customers by Davis, who also adjusted their

accounts; that plaintiff purchased wool on commission for

22 Ohio St. 606, 10 Am. Rep. 778.

Cone & Rickley, of Columbus, and that the ﬁrm of Feigley &

Davis received a portion of his commission for their services

and the use of room; that the ﬁrm of Feigley & Davis was

I

__ _'_;—_Z_+-_>_n ----2

Action by Whitaker against Feigley, as the survivor of Feigley & Davis, to recover for money loaned. On the trial, in the
court of common pleas, the plaintiff offered testimony tending
to prove that, in the y.ear 1865, the firm of Feigley & Davis
was doing business as merchants and p1·oduce dealers at New
Lexington, Ohio; that the business of the firm was under the
general management and co.ntrol of James E. Davis, one of
the members of the firm; that the defendant, the othei~ member,
resided at Cincinnati, and occasionally visited their place of
business; that, during the summer of 1865, the plaintiff was
engaged in buying wool at said town; that he kept his wool
money on dPposit with Feigley & Davis, and took in the wool
purchased by him at th<"ir store, where the money was paid to
the plaintiff's customers by Davis, wh-0 also adjusted their
accounts; th.at plaintiff purchased wool on commission for
Cone & Rickley, of Columbus, and that the flrm of Feiglry &
Davis received a portion of his commission for their services
and the use of room; that the firm of Feigley & Davis was

.
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dissolved in September, 1865, and that plaintiff, about the same

time, quit the purchasing of wool; that the ﬁrm of Feigley &

Davis was succeeded by the ﬁrm of Feigley, Davis & Co., com-

posed of the partners of the old ﬁrm and one Perry A. Eding-

ton; that the new ﬁrgu continued the same business, and was

under the charge of avis. No settlement was shown to have

been made, between the plaintiff and Feigley & Davis, before

the dissolution of the ﬁrm. Davis died in August, 1866. The

plaintiff also offered testimony to show that after the dissolu-

tion of the ﬁrm of Feigley & Davis, and both before and after

the death of Davis, he had in possession a statement, in the

handwriting of Davis, as follows:

“February 15, 1866. Feigley & Davis, to J . C. Whitaker. Dr.

To wool money, $200.”

T-0 the introduction of the testimony touching this state-

ment, the defendant excepted. No testimony was offered by

the "defendant.

Thereupon, the defendant asked the court to charge the jury,
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that if they should ﬁnd that Whitaker did have in his posses-

sion a paper writing in these words: “February 15, 1866.

Feigley & Davis, to John G. Whitaker. Dr. To wool money,

$200,” which was written by Davis, after the ﬁrm of Feigley &.

Davis had been dissolved by the introduction of Edington, a

new member, the same cannot be regarded, and it is not evi-

dence to be considered by the jury of an indebtedness to Whita-

ker and against Feigley, which charge the court refused to

give, but did charge that it was competent, but not conclusive,

to charge the other party; and further asked the court to

charge the jury “that if they should ﬁnd that after the disso-

lution of the ﬁrm of Feigley & Davis, and Feigley no longer a

mem-ber of Ithe ﬁrm, Davis made any acknowledgments, or

admissions or statements, of an indebtedness of the late ﬁrm to

the plaintiff, the evidence could not be regarded by them, as a

late partner cannot bind the old members of the ﬁrm by any

admissions after the dissolution,” which the court refused to

charge. but did charge that the same was competent, but not

conclusive.

The bill of exceptions also showed that, -after verdict, the

defendant moved for a. new trial, upon the ground, among

others, that the court erred in refusing to charge the jury that

said paper writing “was not evidence of an indebtedness of

54

dissolved in September, 1865, and that plaintiff, about the same
time, quit the purchasing of wool; that the firm of Feigley &
Davis was succeeded by the firm of Feigley, Davis & Co., composed of the partners of the old firm and one Perry A. Eding·
ton; that the new filpl continued the same business, and was
under the charge of :fiavis. No settlement was shown to have
been made, betw~n the plaintiff and Feigley & Davis, before
the dissolution of the firm. Davis died in August, 1866. The
plaintiff also offered testimony to s.h<>w that after the dissolu·
tion of the firm of Feigley & Davis, and both before and after
the death of Davis, he· had in possession a statement, in the
handwriting of DaYis, as follows:
"February 15, 1866. Feigley & Davis, to J.C. Whitaker. Dr.
To wool money, f~OO."
To the introduction of the testimony touching this statement, the defendant excepted. No testimony was offered by
the ·defendant.
Thereupon, the defendant asked the court to charge the jury,
that if they should find that 'Vhitaker did have in bis possession a paper writing in these words: "February 15, 1866.
Feigley & Davis, to JQbn C. 'Whitaker. :Or. To wool money,
f200," which was written by Davis, after the firm of Feigley &
Davis had been dissolved by the introduction of Edington, a
new member, the same cannot be regarded, and it is not evidence to be considered by the jury of an indebtedness to Whita.
ker and against Feigley, which charge the court refused to
give, but did charge that it was competent, but not conclusive,
to charge the other party; and further asked the court to
charge the jury "that if they should find that after the dissolution of the firm of Feigley & Davis, and Feigley no longer a
member of •the firm, Davis made any acknowledgments, or
admissions or statements, of an indebtedness of the late firm to
the plaintiff, the evidence could not be regarded by them, aS' a
late partner cannot bind the old members of the firm by any ;
admissions after the dissolution," which the court refused to
charge~ but did charge that the same was competent, but not
conclusive.
The bill -0f exceptions olso i:rhowed t,h at, .after verdict, the
defendant moved for a. new trial, upon the ground, among
others, that the court erred in refusing to charge the jury that
said paper writing "was not evidence of an indebtedness of
64

4:26

426 Casns ox PARTNERSHIP.

C.&.SES ON

P A.RTNERSHIP.

said ﬁrm to VVhitaker, even if in the handwriting of one of the

ﬁrm; and in charging that the same was an item of evidence

said firm to "\Vhitaker, even if in the handwriting of one of the
firm; and in charging that the same was an item of evidence
to go to the jury, to be considered by them, and upon which
they might render a verdict or not, according as they might
be of opinion that said pa.per writing was sufficient or insufficient, in connection with other testimony upon which to found
a verdict in favor of, or against, the plaintiff."

to go to the jury, to be considered by them, and upon which

they might render a verdict or not, according as they might

be of opinion that said pa-per writing was suiﬁcient or insuﬁi-

cient, in connection with other testimony upon which to found

a verdict in favor of, or against, the plaintiif.”

Kelly ¢€ Marsh, for plaintiff in error.

I/1/man J. Jackson, for defendants in error.

Mclnvsmn, J. (After stating the above facts continues.)

The rulings of the court below must be reviewed in the light

of the whole case, as developed in the record. The principal

Kelly & .tfarsh, for plaintiff in error.

question thus presented is, whether or not the admission of a

partner, made while engaged in the adjustment of unsettled

LtJman J. Jackson, for defendants in error.

partnership business, but after the dissolution of the ﬁrm, can

be used as evidence to charge the other partners in relation to

such business?

Reported eases upon this subject are in conﬂict with a

majority, perhaps, apparently in support of the negative of

the proposition. But when considered in the light of what
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we conceive to be the true rule, the weight of authority, we

think, is in favor of the aﬁirmative.

It cannot be disputed that the implied authority of a general

partner to bind his copartners to any new engagement, con-

tract, or promise, although within the scope of the partner-

ship business, is absolutely revoked by the dissolution of the

partnership.

But it is nevertheless true, when not otherwise agreed upon,

that an implied authority continues in each partner after the

dissolution to act for himself and his copartners in the matter

of winding up and adjusting the business of the ﬁrm; and while

acting within the scope of such limited authority, we can see

no reason why the several member of the ﬁrm should not be

bound by the acts and admissions of each other, as in other

cases of agency. The maxim, qui facit per alium facit per se,

should apply in its full force.

D-ou'bts may often arise in particular cases as to whet-her

or not a particular act or admission falls within or without the

scope of such limited authority. But it is quite clear to our

•

MclLvAuna, J. (After stating the above facts continues.)
The rulings of the court below must be reviewed in the light
of the whole case, as developed in the record. The principal
question thus presented is, whether or not the admission of a
partner, made while engaged in the adjustment of unsettled
partnership business, but after the dissolution of the firm, can
be used as evidence to charge the other paI"tners in relation to
snch business?
Reported cases upon this subject are in conflict with a
majority, perhaps, a.pparently in support of the negative of
the proposition. But when considered in the· light of what
we conceive to be the true rule, the weight of authority, we
think, is in favor of the affirmative.
It cannot be disputed that the implied authority of a general
partner to bind his copartners to any new engagement, contract, or promise, although within the scope of the partnership business, is absolutely revoked by the dissolution of the
partnership.
Bu.tit is nevertheless true, when not otherwise agreed upon,
that an implied autho1ity continues in each partner after the
dissolution to act for himself and his copartners in the matter
of winding up and adjusting the business of the firm; and while
acting within the scope of such limited authority, we can see
no reason why the several members of the :firm should not be
hound by the acts and admissions of each other, as in other
cases of agency. The maxim, qui facit per aTium faci.t per 8e,
·flhould apply in its full force.
Doubts may oftt>n arise in particular cases 8:8 to whether
or not a particular act or admission falls within or without the
i;.cope of such limited authority. But it is quite clear to our

..
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minds that the settlement of mutual accounts, pre-exi-sting

FEIGLEY
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427,

between the ﬁrm and its customers, and the adjustment and

ascertainment of balances on claims and demands in favor of

and against the ﬁrm, are within the scope of such agency.

We do not think that a paper writing, made by a partner

after dissolution of his ﬁrm, and purporting to be a statement

of accounts between the ﬁrm and a stranger, or of a balance

due him, would alone constitute even pri-ma facie proof of

indebtedness against the other partners. But with proof

aliundc that an account was current between such persons and

the ﬁrm before and at the time of its dissolution, such state-

ment would be admissible as tending to prove the state of

accounts between them at the date of the dissolution. Or, if

proof be made of certain dealings between the ﬁrm and a third

person, unsettled at the time of the dissolution, then an act or

admission made by a partner after the dissolution, if made in

the matter of adjusting such business, is competent to be given

in evidence for the purpose of proving a claim founded on such

dealings, against all the partners.

In Wood vs. Braddick, 1 Taunton 103, MANSFIELD, C. J., said:
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“Clearly the admission of one partner, made after the partner-

ship had ceased, is not evidence to charge the other in any

transaction which has occurred since their separation; but the

power of partners, with respect to rights created pending the

partnership, remains after the dissolution. Since it is clear

that one partner can bind the other during all the partnership,

upon what principle is it that from the moment when it is dis-

solved, his account of their joint contracts should cease to be

evidence?” And Hnarn, J., said: “ls it not a clear proposition

that when a partnership is dissolved, it is not dissolved, with

regard to things past, but only with regard to things future?”

Though it is not necessary in thiggcase to approve, to the full

extent, the doctrine of Wood vs. raddick, it is nevertheless

true that the rule of that case is fully approved by all the

English common law decisions, and is adhered to in many

American cases. See Joslyn vs. Smith, 13 Vt. 353; Parker vs.

Merrill,’ 6 Greenl. (Me.) 41; Mann vs. Locke, 11 N. H. 246; Cady

vs. Shepherd, 11 Pick. (Mass) 400, 22 Am. Dec. 379; Gay cs.

Bowen, 8 Metc. (Mass.) 100; Brewster vs. Herdeman, Dudley (Ga.)

138; Wilton vs. .11 cNeile, 4 Dowl. 8: Ry. 7; Pritchard rs. Draper,

1 Russ. & My. 191; Whitcomb vs. Whiting, 2 Doug. 652; Jack-

minds that the settlement of mutual accounts, pre-existing
between the firm and its customers, and the adjustment and
ascertainment of balances on claims and demands in favor fYf
and against the firm, are within the scope of such agency.
We do not thin.k that a paper writing, made by a partner
after dissolution of his firm, and purporting to be a statement
· of accounts between the firm and a stranger, or of a balance
· due him, would aloue constitute even prima facie proof of
indebtednefJs against the other partnel'S. But with proof
aJiundc that an account was current between such persc>ns iand
the firm before and at the time of its dis.solution, such statement would be admissible as tending to prove the state of
accounts between them at the date of the dissolution. Or, if
proof be made of certain dealings between the .firm and a third ·
person, unsettled at the time of the dissolution, then an act or
admission made by a partner after the dissolution, if made in
the matter of adjusting such business, is competent to be given
in evidence for the purpose of proving a claim founded on such
dealings, against all the partners.
In Wood vs. Braddick, 1 Taunton 103, MA~SFIELD, C. J., said:
"Clearly the admission of one partner, made after the partnership had ceased, is not evidence to cha.rge the other in any
transaction which ·has occurred since their separation; but the
power of partne~s, with respect to rights created pending the
partnership, remains after the dissolution. Since it is clear
that one partner can bind the other during all the partnership,
upon what principle is it that from the moment when it is dissolved, bis account of their joint contracts should cease to be
evidence?" And HEATH, J., said: "ls it not a clear proposition
that when a partnership is dissolvf'd, it is not dissolved, with
regard to things past, but only with regard to things future?"
Though it is not necessary in thiJ case to approve, to the full
extent, the doctrine of Wood vs. Bra<ldick, it is nevertheless
true that the rule of that case is fully approved by all the
English common law decisions, and is adhered to in many
American cases. See Joslyn vs. Smith, 13 Vt. 353; Parker vs.
Merrili,' 6 Greenl. (Me.) 41; Mann vs. f,ockc, 11 N. H. 246; Cad11
'18. Shepherd, 11 Pick. (Mass.) 400, 22 Am. Dec. ~79; Gay vs.
Bowen, 8 Mete. (Mass.) 100; Breicster vs. Herdeman, Dudley (Ga.)
138; Wilton vs . .Jf cNeile, 4 Dowl. & Ry. 7; Pritcltanl t'8. Draper,
1 RuSB. & My. 191; Whitcomb tis. Whiting, 2 Doug. 652; Jack-
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son vs. Fairbank, 2 H. Bl. 340; Shelton vs. Cooke, 3 Munf. (Va.)

191; Simpson vs. Geddes, 2 Bay (S. Car.) 533. See, also, Smith

vs. Ludlow, 6 Johns. (N. Y.) 267; Bridge rs. Gray, 14 Pick.

~(Mass.) 55, 25 Am. Dec. 358; and Haclcley vs. Patrick, 3 Johns.

(N. Y.) 536.

It must be admitted, however, that the broad doctrine of

Wood vs. Braddick has been disapproved in many American

cases, especially by the courts of New York, Kentucky, Illi-

nois, Indiana and Missouri; and also by the supreme court of

the United States in Bell vs. Morrison, 1 Pet. 351. But it will

be observed that no well considered case, either in England or

America, has denied that, in the absence of express stipula-

tion to the contrary, an implied authority after dissolution is

continued in the several partners to wind up the unsettled

affairs of the partnership.

In Bell vs. Morrison, it is expressly declared that “each part-

ner may, therefore, bind the partnership by his contract in

the partnership business; but he cannot bind it by any con-

tract beyond those limits. A dissolution, however, puts an

end to the authority. By force of its terms it operates as a
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revocation of all power to create new contracts, and the right

of the partner can extend no further than to settle the part-

nership concerns already existing, and to distribute the

remaining funds. Even this right may be qualiﬁed and re-

strained by the express delegation of the whole authority to

one of the partners.”

This case (Bell vs. Morrison), is much relied on as an author-

ity against the power of a partner, after dissolution of the

ﬁrm, to bind his copartners, by his act or admission, in any

transaction whatever. The question decided arose on a plea

of the statute of limitations, and we think the doctrine of the

case is by no means as broad as that contended for. Justice

S'ronY, in delivering the opinion said: “The question is not

as to the authority of a partner, after dissolution, to adjust

an admitted and subsisting debt (we mean, admitted by the

whole partnership, or unbarred by the statute); but whether

he can, by his sole act, after the action is barred by lapse of

time, revive it as against all the partners, without any new

authority communicated for that purpose. We think the

proper resolution of this point depends upon another; that

is, whether the acknowledgment or promise is deemed a mere

continuation of the original promise, or a new contract spring-

.on vs. Fairbank, 2 H. BI. 340; Shelton vs. Cocke, 3 Monf. (Va.)
191; Simpson 1'8. Geddes, 2 Bay (S. Car.) 533. See, also, Smith

Lwllow, 6 Johns. (N. Y.) 267; Br·idge vs. Gray, 14: Pick.
'(Mass.) 55, 25 Am. Dec. 358; and Hackley vs. Patrick, 3 Johns.
(N. Y.) 536.
It must be admitted, however, that the broad doctrine of
Wood vr. Braddick has been disapproved in many American
cases, especially by the ooorts of New York, Kentucky, Illinois, Indiana and Missouri; and also by the supreme court of
the United States in Bell vs. Morrison, 1 Pet. 351. But it will
be observed that no well considered case, either in England or
America, has denied that, in the absence of express stipulation to the contrary, an implied authority after dissolution iR
continued in the several partners to wind up the unsettled.
affairs of the partnership.
In Bell vs. Morrison, it is expressly declared that "each partner may, therefore, bind the partnership by his c<>ntract in
the partnership business; but he cannot bind it by any contract beyond those limits. A dissolution, however, puts an
end to the authority. By force of its terms it operates as a
revocation of all power to create new contracts, and the right
of the partner can extend no further than to settle the partnership concerns already existing, and to distribute the
remaining funds. Even this right may be qualified and restrained by the express delegation of the whole authority to
one of the partners."
This case (Bell vs. Morrison), is much relied on as an authority against the power of a partner, after dissolution of the
firm, to bind his copartners, by his act or admission, in any
transaction whatever. The question decided arose on a plea
of the statute of limitations, and we think the doctrine of the
case is by no means as broad as that contended for. Justice
STORY, in delivering the opinion said: "The question is not
as to the authority of a partner, after dissolution, to adjust
an .admitted and subsisting debt (we mean, admitted by the
whole partnership, or unbarred by the statute); but whether
he can, by his sole act, after the action is barred by lapse of
time, revive it as against all the partners, without any new
authority communicated for that purpose. \Ve think the
proper resolution of this point depends upon another; that
is, whether the acknowledgment or promise is deemed a mere
conti~uation of the original promis~, or a new contract springOB.
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ing out of, and supported by, the original consideration. We
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think it is the latter.” And again, he says: “The light in

which we are disposed to consider this question is, that after

a disolution of a partnership no partner can create a cause

of action against the other partners, except by a new author-

ity communicated to him for that purpose. ' “ ‘ When

the statute of limitations has once run against a debt,

the cause of action against the partnership is gone.

The acknoivledgment, if it is to operate at all, is to create

a new (nus-e of action, to revive a debt which is extinct.”

There is nothing in this decision that conﬂicts with the rule

we have stated. And it may be said that most of the cases

relied upon as supporting a contrary doctrine arose in the

same way, and were decided upon the principle that an

acknowledgment or promise to pay a debt, barred by statute

of limitations, does not revive the old debt, but creates a new

one; and hence it is, that we stated above that the decided

weight of authority is, that a partner, after dissolution, to the

extent that is necessary to settle pre-existing claims against

the ﬁrm, may so exercise his authority as to bind all the part-
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ners; but never, without new authority from them, can he

create a new cause of action against them.

The court in Palmer vs. Dodge, 4 Ohio St. 21, 62 Am. De-c.

271, held that the dissolution of a partnership worked an abso-

lute revocation of all implied authority in either of the part-

ners to bind the other to new engagements or promises, made

with persons having notice of the dissolution, although spring-

ing out of, and founded upon, the indebtedness of the ﬁrm;

and in Myers vs. Standish, 11 Ohio St., 29, it was held, that

under an averment of due demand and notice of the dishonor

of a bill of exchange, drawn by a ﬁrm, the declarations of

one of the partners made after dissolution (no notice, however,

of the dissolution -having been given to the payees), showing

an acknowledgment of liability thereon, and a promise to pay

the amount of the bill, were admissible in an action against

the other parties. But in each of these cases the doctrine is

distinctly aﬁirmed, that while the dissolution revokes the im-

plied authority of each partner to incur new obligations for

his fellows, it leaves upon each the duty, and continues to each

the right of doing whatever is necessary to collect the claims

due the partnership, and to adjust, settle, and pay its debts.

ing out of, and supported by, the original consideration. We
think it is the latter." And again, he says: "The light in
which we are disposed to consider this question is, that after
a dissolution of a partnership no partner can create a cause
of action against the other partners, except by a new authority communicated to him for that purpose. • • • w·hen
the statute of limitati.ons has once run against a debt,
the cause of action against the partnership is gonb.
The ·acknowledgment, if it is to operate at all, is t<> create
a new muse of action, to revive a debt whi"h is extinct."
There is nothing in this decision that conflicts with the rule
we have stated. And it may be said that most of the cases
relied upon as supporting a contrary doctrine arose in the
same way, and were decided upon the principle that an
.acknowledgment or promise to pay a debt, barred by statute
of limitations, does not revive the old debt, bnt creates a new
one; and hence it is, that we stated above that the decided
weight of authority is, that a partner, after dissolution, to the ·
extent that is necessary to settle pre-existing claims agai~t
the firm, may so exercise his authority as to bind all the partners; but never, without new authority from them, can he
create a new cause of action against them.
The court in Palmer vs. Dodge, 4 Ohio St. 21, 62 Am. Dec.
271, held that the dissolution of a partnership worked an absolute revocation of all implied authority in either of the partners to bind the other to ncto engagements or prQmises, made
with persons having notice of the dissolution, although springing out of, and founded upon, the indebtedness of the firm;
·and in Myers i:s. Rtandish, 11 Ohio St., 29, it was held, that
under an averment of due demand and notice of the dishonor
of a bill of exchange, drawn by a firm, the declarations of
one of the partners made after dissolution (no notice, however,
of the di1:1solution having been given to the payees), showing
an acknowledgment of liability thereon, and a promise to pay
the amount of the bill, were admissible in an action against
the other parties. But in each of these cases the doctrine is
distinctly affirmed, that while the dissolution revokes the implied authority of each partner to incur new obligations for
his fellows, it leaves upon eaoh the duty, and continues to each
the right of doing whatever is necessary to collect the claims
due the partnership, and to adjust, settle, and pay its d~bts.
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And it is said in Palmer vs. Dodge, that “this right of each of

o~
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the partners to participate in the settlement of its co-ncerns,

can not be interfered with by his copartners without subject-

ing them to the controlling power of a court of equity.”

The ascertainment of the amount due to or from the part-

nership, on account of unsettled transactions, is a necessary

step in the winding up of its aﬁairs, and within the authority

vested by implication in each partner after dissolution.

\Ve are, therefore, of opinion that the testimony objected to

by the plaintiff in error was competent, and that the jury, hav-

ing found from other testimony in the case, that, at the date

of the dissolution of the ﬁrm of Feigley vs. Davis, there were

unsettled dealings between the plaintilf and the ﬁrm, and that

the paper referred to was made by Davis upon the settlement

of such dealings, were authorized to ﬁnd the amount due the

plaintiﬁ thereon from the admission of Davis so made.

It may be proper to add that the proof in this case did not

strictly conform to the allegations in the petition, but as no

objection has been made upon the ground of variance, we do

not deem it our duty to consider that question.
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Judgment aﬁirmed.

NOTE: See Mechem’s Elem. of Partn., § 272.

Compare with the two eases preceding. There is much conﬂict of au-

thorily in the United Slates re>pecting the rule of Wood vs. Bracldick,

See the authorities collected in Parsons on Paxtnership, 4th Ed., pp. 162.

163.
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And it is said in Palmer vs. Dodge, that "this right of each of
the partners to participate in the settlement of its concerns,
can not be interfered with by his copartners without subjecting them to the controlling power of a court of equity."
The ascertainment of the amount due to or from the partnership, on account of unsettled transactions, is a necessary
step in the winding up of its affairs, and within the authority
vested by implication in each partner after dissolution.
"'e are, therefore, of opinion that the testimony objected to
by the plaintiff in error was competent, and that the jury, having found from other testimony in the case, that, at the date
of the dissolution of the tlrm of Feigley vs. Davis, there were
unsettled dealings between the plaintiff and the tlrm, and that
the paper referred to was made by Davis upon the settlement
of such dealings, were authorized to find the amount due the
plaintiff thereon from the admission of Davis so made.
It may be proper to add that the proof in this case did not
strictly conform to the allegations in the petition, but as no
objection has been made upon the ground of variance, we do
not deem it our duty to consider that question.
Judgment affirmed.
NOTE: See MPchem's Elem. cit Partn., § 272.
Compare with the two C'ase& pn>cPding. There is much conflict of authori1y in the Cnited StateR reo-pPcting the rule of lt"uod t:s. Braddick,
8Pe the authoritit!s collecteJ in Parsons on Pal"tner;;hip, (th EJ., pp. 162.

168.

