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Appeal from a decree of a probate court disallowing the

will of Sarah Baldwin ; taken to the Superior Court in New

BALDWIN'S APPEAL FROM PROBATE.

Haven County. The appellant was a devisee and legatee

under the will. The case was tried to the jury, on the

issue of the soundness or unsoundness of the mind of the

Supreme Court of Errors of Connecticut.

testratrix, before Sanford, J.

1878.

After the evidence on both sides had been introduced,

one of the counsel for the appellant, while making the

44 Connecticiit, 37.

opening argument, proposed to read to the jury from the

decisions of courts in this country and in England, where

wills had been sustained notwithstanding the objections

which had been made to them founded upon the alleged tes-

tamentary incapacity of their makers, for the purpose of

showing that the facts set forth in such cases were not in-
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consistent with the legal signification of soundness of mind,

as applied to the making of wills. The counsel for the ap-

pellee objected to such reading, on the ground that it would

divert the attention of the jury from the case on trial, and

tliat the jury had no right to be influenced by what other

courts or juries had done or decided in any other case. The

court overruled the objection, and allowed the cases to be

read.

The jury having returned a verdict for the appellant,

sustaining the will, the appellee moved for a new trial for

error in the above ruling of the court. Other questions

were made, which it is not necessary to state, as they were

not considered by the court.

Caepenter, J. On one point in this case we feel con-
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Appeal from a decree of a probate court disallowing the
will of Sarah Baldwin; taken to the Superior Court in New
Haven County. The appellant was a devisee ·a nd legatee
under the will. The case was tried to the jury, on the
j , ue of the soundness or unsoundness of the mind of the
te tratrix, before Sanford, J.
After the evidence on both sides had been introduced,
one of the counsel for the appeJlant, while making the
opening argument, proposed to read to the jury from the
d cisions of courts in this , ...ountry and in England, where
will had been sustained notwithstanding the objections
which had been made to them founded upon the alleged testamentary incapacity of their makers, for the purpose of
. howing that the facts set forth in such cases were not incon i tent with the legal sjgnification of soundness of mind,
a appli d to the making of wills. The counsel for the appell e objected to such reading, on the ground that it would
divert the attention of the jury from the case on trial, and
tJ1at the jury had no right to be influenced by what other
ourts or jurie had done or -d cided in any other case. The
court overruJed the objection, and allowed the cases to be
r ad.
Tb jury havincr returned a verdict for the appellant,
. u. taining the will, th app 11 moved for a new trial for
Jrror in tb abo e ruling of the court. 0th r qu tions
w r mad , whi h it i. not ne e sary to tate, a th y were
not c n. id r d by th court.
* * * * * * * * * *
CARPE NTER, J.
On one point in this case we feel con-

1

488

hap. 12]
Chap. 12] Argument and Conduct of Counsel 489

strained to grant a new trial. Some of the other questions

discussed are not free from doubt ; but in respect to them

we express no opinion, as they will not necessarily arise

upon another trial.

The counsel for the appellant were permitted, against

the objection of the appellee, to read to the jury, from

books, 'Cases decided in other states and in England, ''for

the purpose," as it is stated in the motion, '*of showing

that the facts as set forth in such cases were not incon-

sistent with the legal signification of 'soundness of mind,'

as applied to the making of wills."

The duties of the court and of the jury in the trial of

civil causes are distinct and clearly defined. It is the duty

of the court to declare the law to the jury ; and that carries

with it a corresponding obligation on the part of the jury

to receive the law only from the court. They have no right

to receive the law from books, nor from counsel, nor are

they permitted to act upon their own notions of law, but
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the law as laid down by the court is to be the law of the

case for them.

It is also the duty of the court to decide what evidence

may and what may not go to the jury ; and the law declares

that all evidence submitted to the jury shall be under the

sanction of an oath. It is the duty of the jury therefore to

hear and consider onl}^ such evidence as the court permits

to be given, and such only as is under oath.

Whether the matter read to the jury be regarded as mat-

ter of law, as a statement of facts, or as a mixture of law

and fact, it is equally objectionable. If as matter of law,

then the jury were re^ceiving the law, which was to guide

their deliberations, from an unauthorized and dangerous

source. If as matter of fact, then the jury were listening

to evidence which was not only irrelevant, and could have

no legitimate bearing upon the question before them, but

it was admitted after the evidence was closed and the argu-

ment commenced, and without any legal sanction whatever,

not even being subjected to the test of a cross-examination.

If regarded as a mixture of law and fa^ct, then all the ob-

jections which may be urged against it when viewed as law

or fact, apply in full force. In whatever aspect viewed

its tendency was bad, diverting the minds of the jury from
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strained to grant a new trial. Some of the other question.
discu sed are not free from doubt· but in re pect to them
we express no opinion, as they will not nece arily arise
upon another trial.
The counsel for the appellant were permitted, against
the objection of the appellee, to read to the jury, from
books, cases decided in other states and in England, "for
the purpose,'' as it is stated in the motion, ''of howin <:r
that the facts as set forth in such cases were not inconi tent with the legal signification of 'soundne s of mind '
a applied to the making of will . ''
The duties of the court and of the jury in the trial of
ivil ause are di tinct and clearly defined. It i the duty
of the court to declare the law to the jury; and that carrie
with it a corresponding ohligation on the part of the jury
to receive the law onl from the court. They have no right
to receive the law from book , nor from coun el nor are
they permitted to act upon their own notions of law, but
the law as laid down by the court is to be the law of the
a e for them.
It i also the duty of the court to decide what evidence
may and what may not go to the jur ; and the law declare
that all evidence submitted to the jur. shall be under the
auction of an oath. It is the dut of the jury therefore to
hear and consider only such evidence as the court permits
to be gii; en, and uch onl as i under oath.
Whether the matter read to the jury be regarded as matter of law, as a statement of fact or a a mixture of law
and fact, it is equally objectionable. If as matter of law
then the jury were receiving the law, which wa to guid
their deliberation , from an unauthorized and dano·erou
source. If a matt r of fa t, th n the jury were Ii t nincr
to vidence which was not only irrel Yant and could hai;no legitimate bearing upon the que tion before th m but
it wa admitt d aft r the evidenc wa lo d and the ar
ment commenced and without any legal an tion whatever
not even in ubject d to the te t of a cro -examination.
If regarded a. a mixture of law and faict then all the o j ction which rnay b urged acrain. t it wh n vi wed as law
or fa t, apply in full fore . In whatever a pect viewed
its tendency was ad divertin th minds of the jury from
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tile real question they were to try, and the legitimate and

proper evidence in the case.

This is not the ordinary case of reading an authority

to the court upon a question of law in the presence of the

jury, as the counsel for the appellant seems to intimate.

The motion shows that it was proposed to read the cases

to the jury. The reading was objected to *'on the ground

that it would divert the attention of the jury from the case

on trial, and that the jury had no right to be influenced

by what other courts or juries had done or decided in any

other case." The court, in overruling this objection, must

have caused the jury to understand that it was proper for

them to consider the facts stated in those cases, and the

action of the courts and juries thereon, in connection with

the evidence in this case in making up their verdict, and

they may have been, and probably were, influenced thereby.

Whatever effect they had, whether much or little, was im-

proper and tended to prejudice the appellee.
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The view we take of this question is in harmony with

the law as laid down elsewhere. Ashworth v. Kittridge, 12

Cush. 193; Commo'invealth v. Wilson, 3 Gray, 337; Wash-

hum V. Cuddihy, 8 Gray, 430; Phoenix Ins. Co. v. Allen, 11

Mich. 501; People v. Anderson, 44 Cal. 65; Carter v. The

State, 2 Carter's Ind. R., 617.

We advise a new trial.

In this opinion the other judges concurred.

LOUISVILLE & NASHVILLE RAILROAD COMPANY

V.REAUME.

Court of Appeals of Kentucky. 1908.

32 Kentucky Law Reporter, 946.

Opinion of the court by Judge Carroll, reversing.

Appellee, who was a passenger on one of appellant's

trains, was injured by the derailment of the train at a

point near Zion station, on the line of its railroad between

Cincinnati and Louisville. In an action brought by her to

recover damages for injuries received, the jury returned
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the real question they were to try, and the legitimate and
proper evidence in the case.
This is not tile ordinary case of reading an authority
to tho court upon a question of law in the pre ence of the
jury. as the counsel for the appellant seems to intimate.
rrhe pJotion shows that it was pro1 osed to read the cases
to the jury. The reading was objected to "on the ground
that it would divert the attention of the jury from the case
on trial, and that the jury had no right to be influenced
by what other courts or juries had done or decided in any
other case.'' The court, in overruling this objection, must
have caused the jury to understand that it was proper for
them to consider the facts stated in those cases, and the
action of the courts and juries thereon, in connection with
the evidence in this case in makincr up their verdict, and
they may have been, and probably were, influenced thereby.
Whatever effect they had, whether much or little, was improper and tended to prejudice the appellee.
The view we take of this question is in harmony with
the law as laid down elsewhere. Ashworth v. Kittridge, 12
Cu h. 193; Commonwealth v. Wilson, 3 Gray, 337; Washb1irn v . Cuddihy, 8 Gray, 430; Phoenix Ins. Co. v. Allen, 11
Mich. 501; People v. Anderson, 44 Cal. 65; Carter v. The
State, 2 Carter's Ind. R., 617.
We advise a new trial.
In this opinion the other judges concurred.

a verdict in her favor for ten thousand dollars.

LOUISVILLE & NASHVILLE RAILROAD COMPANY
V. REAUME.
Court of Appeal of J( entucky. 1908.
32

Kentitcky Law R porter, 946.
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* * * Much is also said about the misconduct of appel-

lee's counsel in continuing to ask questions that the trial

court had ruled incompetent. It is improper for counsel

to persist in asking questions that the court has ruled to

be incompetent, the purpose being to impress the jury with

the importance of the facts that have been excluded from

their consideration. When the court has sustained an ob-

jection to a question, it is the privilege of counsel to make

an avowal as to what the witness would say if permitted to

answer, and this avowal he has the right to have put in

record for the purpose of an appeal. But the question ex-

cluded should not be again asked the same witness in like

or a different form, unless it be that the objection was made

to the question because of the form in which it was put. If

this is the ground upon which the objection is based, coun-

sel should, of course, be permitted to ask the question in

proper form, so that the objection may go to the competency

or relevancy of it. As an illustration of the manner in
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which counsel for appellee sought to get before the jury

incompetent evidence, he rei:)eatedly asked, in different

forms and ways — if the railroad company had not settled

or attempted to settle with other persons injured in the

same wreck; and also concerning the condition of the

health of appellee's father and other members of her fam-

ily. A party will not be permitted, by indirect means, to

acquaint the jury with facts which he is not allowed to

bring to their notice by direct evidence. If this practice

was permitted to go Avithout criticism, or could be indulged

in, without suffering the penalty of reversal, the trial judge,

after exhausting all other means, could not, unless he felt

inclined to resort to contempt proceedings, prevent the

mind of the jury from being prejudiced by the efforts of

counsel to put before them, in an indirect way, evidence that

was incompetent. Skilled counsel in resorting to practices

of this character, have in view the effect that it will pro-

duce on the jury and their expectations are too frequently

well founded, as it is difficult for a jury to escape from

being impressed in some manner by the insistence with

whicli damaging, but incompetent, evidence is offered and

the objections of adverse counsel to it sustained. If a

practice of this kind is persistently indulged in by counsel,

although the trial judge repeatedly tried to prevent it, it

OF
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* * * Mu h is also said about the misconduct of appellee 's coun el in continuing to ask questions that the trial
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the importance of the facts that have been excluded from
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or a different form, unles it be that the objection was made
to the question becau e 8f the foTm in which it was put. If
this is the ground upon which the objection is ba ed, counsel hould, of cour e, be permitted to ask the question in
proper form, so that the objection may go to the competency
or relevanc of it. As an illustration of the manner in
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would as surely be grounds for reversal as any other sub-

stantial error that a party might commit in the trial of a

■case. The orderly conduct of the trial, the professional

and personal deportment of counsel, the examination of wit-

nesses, and all other matters connected with the proceed-

ings are under the control of the trial judge, and he has

ample power and authority to enforce his rulings and to

prevent counsel from disobeying them. But, the trial judge

is often reluctant to resort to extreme measures in dealing

with attorneys engaged in the trial of a case, and is content

to sustain objections that are made, and let the disapproved

conduct pass with this, or a slight reprimand, that at times

is unheeded, but this court will not permit the non-action

of the trial judge, or rather his failure to take such action

as may be necessary to effectually restrain counsel to pre-

judice the rights of one of the parties, but will take such

action as to it, under all the circumstances, seems right

and i:>roper. The distinguished counsel who tried the case
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for appellee, has since died. He was an able, resourceful

and zealous lawyer. His experience on the bench, where he

presided with honor and dignity, well qualified him to un-

derstand and appreciate when counsel, in the trial of a case,

were overstepping the bounds of propriety, and he must have

known, as did the excellent judge before whom this case was

tried, that the evidence he was trying to get before the jury

was wholly irrelevant and incompetent. Except for the fact

that this case, on a retrial, will be conducted by other coun-

sel, and our failure to call attention to the misconduct of

former counsel might leave the impression that it was not

open to criticism, we would not, under the circumstances,

direct attention to it.
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would as surely be grounds for reversal as any other subtantial error that a party might commit in the trial of a
case. The orderly conduct of the trial, the prof es ion al
and personal deportment of counsel, the examination of witnesses, and all other matters connected with the proceeding are under the control of the trial judge, and he has
ample power and authority to enforce his rulings and to
prevent counsel fr om disobeying them. But, the trial judge
i often reluctant to resort to extreme measures in dealing
with attorneys engaged in the trial of a case, and is content
to sustain objectjon that are made, and let the disappToved
conduct pass with this, or a slight reprimand, that at times
i unheeded, but this court will not permit the non-action
of the trial judge, or rather his failure to take such action
as may be nN·0ssary to effectually restrain counsel to prejudice the rights of one of the parties, but will take such
action as to it, under all the circumstances, seems right
and proper. TL.e distinguished counsel who tried the case
for appellee, has since died. He was an able, resourceful
and zealous lawyer. His experience on the bench, where be
presided with honor and dignity, well qualified him to under tand and appreciate when counsel, in the trial of a case,
were over tepping the bounds of propriety, and he mu t have
known, as did the excellent judge before whom this case was
tried, that the evidence he was trying to get before the jury
was wholly irrelevant and incompetent. Excer t for the fact
that this ca e, on a retrial, will be conducted by other counel, and our failure to call attention to the misconduct of
former coun. el mio·ht leave tbe impression that it wa. not
open to criticism, we would not, under the circum tances,
direct attention to it.
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WAGONER V. HAZLE TOWNSHIP.

Supreme Court of Pennsylvania. 1906.

215 Pennsylvania State, 219.

WAGONER V. HAZLE TOWNSHIP.

Opinion by Mr. Justice Mestrezat, May 7, 1906.

The proximate cause of Mrs. Wagoner's injuries was

the hole or opening in the bridge, and if the jury found, as

Supreme Court of Pennsylvania.

1906.

they did, that the hole was caused by the negligence of the

defendant township, its liability necessarily followed.

215 Pennsylvania State, 219.

The question of Mrs. Wagoner's contributory negligence

was for the jury. The facts were not undisjrated. The

plaintiffs claim that after the wheel of the wagon had gone

into the opening in the bridge she attempted to alight

from the wagon, and was in the act of doing so at the

time it was struck by the car of the Lehigh Traction Com-

pany, and that her conduct in no way contributed to her

injuries. What she did on that occasion, and whether she

acted with the prudence required of her, were for the jury.

Prior to the present action the plaintiffs brought suit
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against the Lehigh Traction Company to recover damages

for the same injuries, and obtained a verdict of $6,000. The

case, on appeal, was heard by this court last year, and the

judgment was reversed and a new trial was awarded. On

the trial of the present action the counsel for the plaintiff

in the presence of the jury and where they could distinctly

hear it, made the following offer: ''We now offer in evi-

dence the record in that case, for the purpose of show-

ing that the jury gave the plaintiff a verdict of six thous-

and dollars, and that the case was appealed to the Supreme

Court and that the Supreme Court reversed the judgment

of the court below, practically saying that it was not re-

sponsible, but that the township was bound to keep its own

road in repair." Thereupon the defendant's counsel said:

"We object and move that a juror be withdrawn, because

of the statement made by the attorney for the plaintiff, in

full voice before the jury, as to the amount of the other

verdict." The court declined to withdraw a juror and the

defendant excepted to the ruling. We think the court com-

mitted error ft)r which the judgment must be reversed.

Opinion by Mr. Ju tice MEsTREZAT, May 7, 1906.
The proximate cause of Mrs. Wagoner's injurie wa
the hole or opening in the bridge, and if the jury found, as
they did that the hole was caused by the negligence of the
defendant township, its liability necessarily followed.

* * * * * • • * * *
The question of M1·s. Wagoner's contributory negligence
was for the jury. The facts were not undi put ed. The
plaintiffs claim that after the wheel of the wagon had gone
into the opening in the bridge she attempted to alight
from the wagon, and was in the act of doing 0 at the
time it was struck by the car of the Lehigh Traction Company, and that her conduct in no way contributed to her
injuries. What she did on that occasion, and whether she
acted with the prudence required of her, were for the jury.
Prior to the present action the plaintiff brought uit
against the Lehigh Traction Company to recover dama e
for the same injuries, and obtained a verdict of $6,000. The
case, on appeal, was heard by this court last year and the
judgment was reversed and a new trial was awarded. On
the trial of the present action the counsel for the plaintiff
in the pre ence of the jury and where they could di tinctly
hear it, made the following offer: ''We now offer in evidence the record in that ca e, for the purpo e of sho ing that the jur gave the plaintiff a verdi t of ix thou. and dollars, and that the ca e was app aled to the Supr me
ourt and that the Supreme ourt rever d the judgment
of th court below, practically saying that it wa not responsible but that the town hip wa bound to ke p it own
road in repair." Thereupon th
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full Yoic b fore th jury a, to th amount of the oth r
verdi t.'' The court d lin d to withdraw a juror and th
def en ant ex epte to th rulino-. W think th ourt om.
mitted error f-or which the judgment must be re ersed.
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The offer was clearly incompetent, and the only purpose

it could serve, or effect it could have, would be to place

before the jury the amount of the large verdict in the Le-

high Traction Company case. The counsel should not have

made the otfer, and after he had made it, it was the duty

of the court to protect the defendant against its effect. The

purpose of the offer was obvious, and its effect would be

equally apparent. Such conduct on the part of counsel is

different from an unintentional or inadvertent remark to

a jury which does the opposite party no injury. When

such remarks are made they may or may not have an in-

fluence upon the jury, but there can be no question about

the effect upon the tribunal of an offer to show what a

former jury, dealing with the same facts, had determined

as to the amount of damages due the plaintiffs for the

injuries which they sustained. It was a criterion for the

jury in considering the case which they evidently would

accept, and which no language of the trial judge could
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drive from their minds. The offer got before the jury what

was clearly incompetent and what manifestly would, to

some extent at least, control their verdict. The only way to

remedy the wrong was to w^ithdraw a juror and compel the

plaintiffs to submit the cause to another jury, uninfluenced

by such wholly irrelevant and incompetent matter.

When an attorney in the trial of a cause willfully and in-

tentionally makes an offer of wholly irrelevant and in-

competent evidence, or makes improper statements as to

the facts in his address to the jury, clearly unsupported by

any evidence, which are prejudicial and harmful to the

opposite party, it is the plain duty of the trial judge, of

his own motion, to act promptly and effectively by repri-

manding counsel and withdrawing a juror and continuing

the cause at the costs of the -client. In no other way can

justice be administered and the rights of the injured party

be protected. The imposition of the costs will remind the

client that he has an attorney unfaithful to him as well

as to the court. The obligation of fidelity to the court

wliich an attorney assumes on his admission to the bar

is ever thereafter with him, and when he attempts to de-

foat the justice of a cause by interjecting into the trial

wholly foreign and irrelevant matter for the manifest pur-

The offer was clearly incompetent, and the only purpose
it could serve, or effect it could have, would be to place
before the jury the amount of the large verdict in the Lehigh Traction Company ·case. The counsel should not have
made the offer, and after he had made it, it was the duty
of the court to protect the defendant against its effect. The
purpose of the offer was obvious, and its effect would be
equally apparent. Such conduct on the part of counsel is
different from an unintentional or inadvertent remark to
a jury which does the opposite party no injury. When
such remarks are made they may or may not have an influenc e upon the jury, but there can be no question about
the effect upon the tribunal of an offer to show what a
former jury, dealing with the same f acts, had determined
as to the amount of damages due the plaintjffs for the
injuries whi.ch they sustained. It was a criterion for the
jury in considering the case which they evidently would
accept and which no language of the trial judge could
drive from their minds. The offer got before the jury what
was clearly incompetent and what manifestly would, to
some extent at least, control their verdict. The only way to
remedy the wrong was to withdraw a juror and compel the
plaintiffs to submit the cause to another jury, uninfluenced
by such wholly irrelevant and in ompetent matter.
* * * * * * * * * *
When an attorney in the trial of a cause willfully and intentionally makes an off er of wholly irrelevant and inompetent evidence, or makes improper statements as to
the fa ts in hi address to the jury, clearly unsupported by
any evidence, which are prejudi ial and harmful to the
oppo. ite party, it is the plain duty of th trial jud()"e, of
hi. own motion, to act promptly and ff tively by r primanding counsel and withdrawing a juror and continuing
th au e at th o ts of the di nt. In no oth r way can
ju. ti b administ r d and the ri ·hts of the injured party
e prot t d. Tbe im
ition of th o t will r mind the
li nt that h has an attorn . unfaithful to him as well
a. t h
urt. Tb
hligation of :fid lity to th court
hirh an att rn y
n hi admi jou to the bar
i:
r th r aft r with him, and wh n h att m1 t to def at th jn. ti
f a ans by int rj ting into th trial
w lJ llv f r ign a d irr I v nt matter f r the manif st pur-
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pose of misleading the jury, he fails to observe the duty

required of him as an attorney and his conduct should re-

ceive the condemnation of the court. This condemnation

can and should be made effective.

The ninth assignment of error is sustained and the judg-

ment of the court below is reversed with a venire facias de

novo.
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pose of mi leadin · the jur , he fail to o rye the duty
required of him a · an att rn y· and hi con<lu t hould reeive the condenmati n of the ourt. This ond mnation
an and hould be mad eff tive.
The ninth a ignm nt of error i ustained and the judgment of the court below i r versed with a enire facia de
n o.

Supreme Court of Illinois. 1908.

232 Illinois, 473.

This is an action on the case in the circuit court of Bureau

county to recover damages for personal injury sustained in

the appellant's coal mine. * * *

Me. Justice Dunn delivered the opinion of the court:

Complaint is made of the conduct of counsel for the ap-

M'OARTHY V. SPRING VALLEY COAL

OMP ANY.

pellee in the course of the trial. The counsel who made

the opening statement to the jury began: ''In this case

Patrick McCarthy, thirty-three years of age, with a wife

Supreme Coi1,rt of Illinois.

1908.
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and five children," when he was interrupted with an objec-

tion, which the court sustained. In cross-examining one

232 Illinois, 473.

of appellant's witnesses in regard to the taking of a writ-

ten statement of a witness for the appellee at the offi'ce of

appellant, appellee's counsel asked if Mr. Bayne, the attor-

ney of the Aetna Insurance Company, was present. On

objection the question was withdrawn, counsel saying that

he meant Mr. Bayne, the attorney for The Spring Valley

Coal Company. Several objections were also made in the

course of the argument of appellee's counsel to the jury.

The statement to the jury that the appellee had a wife

and five children was manifestly improper. Its only object

could have been to enhance the damages by getting before

the jury, in this improper and unprofessional manner, facts

calculated to arouse their s^Tupathy, which counsel knew

could not in any legitimate way be brought to their atten-

tion. To admit evidence of such facts is error. {Jones &

This is an action on the ca e in the circuit court of Bureau
county to recover damage for personal injury u tained in
the appellant's coal mine. * * *
MR. J usTICE DuNN delivered the opinion of the court:
* * * * * * * * * *
Complaint is made of the conduct of coun el for the ap1 ellee in the cour e of the trial. The coun el who made
the 01 ening stvtement to the jury began: "In this ca e
Patrick ~1cCarthy thirt. -three years of ao·e, with a wife
and fh e children, " when he was interrupted with an objecti n, which the court sustained. In cross-examining one
of apr llant's witne e in regard to the taking of a written statement of a witne for the appellee at th offi, e of
ar pellant appellee' coun 1 a ked if d:r. Bayne the attorney of the Aetna Insurance Company, was pre ent. On
objection the question wa withdrawn coun el ayin that
he meant Mr. Bayn th attorney for The prino- '\ all )
•oal ompauy. SeYeral objection w re al o mad in th .
cour e of thn argum nt of app llee's coun el to th jury.
The tatement to th jur. that the a I 11 e had a wif
and five chHdren wa manif tly improp r. It only o j t
b! e tin b f re
·•oul haYe be n to nhan e the dama
th jury, in this impro1 r and un rofe i al mann r fact
al 11::lt
to ri.r u e their ympathy
hi h coun 1 knew
uld not in any legitimat way b brouo-ht to th ir att nti m. To admit evid nee of such facts i error. (Jone &

496
496 Trial Peactice [Chap. 12

Adams Co. v. George, 227 111. 64.) The fact once lodged in

the minds of the jury could not be erased by an instruction,

and appellee by this statement secured the benefit of the

fact to the same extent as if he had introduced evidence

to prove it.

The question in which Mr. Bayne was referred to as the

attorney of the Aetna Insurance Company was also justly

subject to criticism. The question asked was as follows:

''At the time that this statement was taken from Luke

Frain at the office of The Spring Valley Coal Company,

was Mr. Bayne, the attorney for the Aetna Insurance Com-

pany, there?" It is as strange as it is unfortunate that

this question should have been asked through mere inad-

vertence, as stated in appellee's brief. It is strange that with

the name of appellant in counsel's mouth, the name of Mr.

Bayne, who was then present assisting in the trial as attor-

ney for the appellant, should have associated itself in coun-

sel's mind and speech with the name of the Aetna Insurance
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Company as attorney instead of with the name of the ap-

pellant. The question and the circumstances were well

adapted to intimate strongly to the jury that the appellant

was insured against liability for accidents of this character,

and that the party which would have to respond for any

judgment which might be rendered was the Aetna Insur-

ance Company. Evidence of this character was not compe-

tent. The intimation may not have been true, and it is un-

fortunate that the suggestion should have been inadvert-

ently made. The only effect it could have would be to con-

vey an improper impression to the jury.

The Appellate Court required a remittitur of $2000 from

the judgment as the alternative of a reversal on account of

the effect on the minds of the jury of the improper state-

ment in regard to appellee's wife and children. Such re-

mittitur does not, however, cure the error. {Jones S

Adams Co. v. George, supra.) It is impossible to tell the

effect, on the verdict, of the impressions wrongfully con-

veyed to the jury's mind by the improper conduct of coun-

sel.

The judgment will be reversed and the cause remanded

for a new trial.

Reversed and remanaed.
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Adams Co. v. George, 227 Ill. 64.) The fact once lodged in
the minds of the jury could not be erased by an instruction,
and appellee by this statement secured the benefit of the
fact to the same extent as if he had introduced evidence
to prove it.
The question jn which Mr. Bayne was referred to as the
attorney of the Aetna Insurance Company was also justly
subject to criticism. The question asked was as follows:
''At the time that this statement was taken from Luke
Frain at the office of The Spring Valley Coal Company,
was Mr. Bayne, the attorney for the Aetna Insurance Company, there~" It is as strange as it is unfortunate that
this question should have been asked through mere inadvertence, as stated in appellee 's brief. It is strange that with
the name of appellant in counsel's mouth, the name of Mr.
Bayne, who was then present assisting in the trial as attorney for the appellant, should have associated itself in counsel's mind and speech with the name of the Aetna Insurance
Company as attorney instead of with the name of the appellant. The question and the circumstances were well
adapted to intimate strongly to the jury that the appellant
was insured against liability for accidents of this ·character,
and that the party which would have to respond for any
judgment which might be rendered was the Aetna Insurance Company. Evidence of this character was not compe~
tent. The intimation may not have been true, and it is unfortunate that the sugge tion should have been inadvertently made. The only effect it could have would be to convey an improper impression to the jury.
·
• • * * * * • * * *
The Appellate Court required a remittitur of $2000 from
the judorm nt as the alternative of a rever al on account of
the eff ct on the minds of the jury of the improper statem nt in regard to appellee' wife and children. Such remittitur does not, however, cure the error.
(Jones &
.Adam,s Co. v. George, supra.) It is impo sible to tell the
effe t, on the verdi t, of the impre ions wrongfully convey d to the jury's mind by the improper conduct of counsel.
The jud()'m nt will be reversed and the cause remanded
for a new trial.
Reversed and remanaed.
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BEOWN V. SWINEFORD.

Supreme Court of Wisconsin. 1878.

BROWN V. SWINEFORD.

44 Wisconsin, 282,

Action for an assault and battery.

Supreme Court of Wisconsin.

Ryan, C. J. * * *

1878.

**********

44 Wisconsin, 282.

II. Following for once a bad practice, the learned coun-

sel for the respondent, in closing the argument of the case

to the jury, forgot himself so far as to exceed the limits of

professional freedom of discussion.

It appears by the bill of exceptions, that he waived the

opening argument to the jury. A very strict rule might

hold this to give the other side the right to close. If sucli

a waiver should still leave the closing argument to the

plaintiff, it certainly confined it to a strict reply to the de-

fendant's argument, excluding general discussion of the

case. The sole object of all argument is the elucidation of

the truth, greatly aided in matters of fact, as well as in
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matters of law, by full and fair forensic discussion. And

this is always imperiled when either party, by any practice,

is able to present his views of the case to the jury without

opportunity of the other to comment on them. And if the

party entitled to the opening argument, relying on the

strength of his case without discussion, waive the right to

open, he waives the right to discuss the case generally, and

should not be permitted to do so out of his order, and after

the mouth of the other party is closed. His close, if per-

mitted to close the argument, should be limited to com-

ments on the argument of the other side. This is essential

to the fairness and usefulness of juridical discussion at the

bar.

It sufficiently appears in the present case, that the

learned counsel for the plaintiff did not properly confine his

closing argument to a reply. It is very doubtful if that

alone would be error sufficient to reverse the judgment, if

an exception had been taken by the appellant, which does

not appear to be the case. But the learned counsel went

hevond the le£>Mtimate scope of all argument, by stating

and commenting on facts not in evidence.

T. p.— 32

Action for an assault and battery.
RYAN' c. J. * * *
* * * * • • * • • •
II. Following for once a bad practice the learned ounsel for the respondent, in closing the argument of the ca r
to the jur , forgot him elf so far as to exceed the limit of
I rof es ional freed om of di cussion.
It appears by the bill of exceptions, that he waived the
opening argument to the jury. A ery trict rule migbt
hold thi to gi e the other side the right to close. If u h
a waiver should till leave the clo ing argument to the
plaintiff, it certainl onfined it to a strict reply to the defendant argument, excluding general di cu ion of the
ca e. The sole object of all argument i the elucidation of
the truth greatl) aided in matters of fact, as well a in
matter of law by full and fair foren iic di cu ion. And
thi i always imperiled when either party by any practice,
i abl to pre ent his views of the case to the jury without
opportunit of the other to comment on them. illd if the
part3 entitled to the opening argument rel. -ing on the
trength of his ca e without discu ion waiYe the right to
open he waives the right to discu the ca e gen erall>-· and
hould not be permitted to do so out of hi, order, and after
the mouth of the other party is lo ed. Hi lo e if p rmitted to close the argument hould be limit
to c mment on the argument of the other ide. Thi i.
ntial
to the fairness and usefulne s of juridical di n ion at the
bar.
It ufficiently appears in the pr . nt ca._e that th
learned coun el for the plaintiff did no pro rl> nfin hi.
clo in argu ent to a r ply. It i v ry doubtful if that
alone would le rr r uffi i nt t r Yer. the ."u<lg·1
t, if
an exception had b n taken . the app Hant which doe
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In actions of tort, calling for exemplary damages, evi-

dence of the pecuniary ability of the defendant to pay them

is admissible. Birchard v. Booth, 4 Wis. 67; Barnes v. Mar-

tin, 15 Wis. 240. This appears to be, as Mr. Justice Cole

remarks in Birchard v. Booth, a fair corollary of the rule

of exemplary damages. Perhaps the corollary is not bet-

ter founded in principle than the rule; but the court takes

them as it finds them established.

It appeared in evidence, that the appellant was an officer

of a railroad company, and that the locus in quo was within

depot grounds of the company. No evidence appears to

have been given of the ability of the appellant to pay ex-

emplary damages. The learned counsel appears to have

undertaken to supply this want of evidence, by comment-

ing to the jury upon the appellant's connection with the

railroad company, and the wealth and power of the com-

pany as a great corporation, and the defendant's ability,

from his connection with it, to pay any judgment which
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might be rendered against him. The bill of exceptions

states, that "no record was kept of these remarks, and

the court is unable to state more specifically the substances

of the language used." But enough appears to show, not

that the learned counsel commented on facts not in evi-

dence, but in effect testified to the facts himself. It was

in effect telling the jury that the appellant's position with

the corporation gave him the ability to pay large damages,

and nearly — if not quite — that they might measure the

damages by the wealth of the railroad company itself.

Amongst other evidence of the appellant's ability to pay,

it might undoubtedly have been shown that he received

large emoluments from his position in the railroad com-

pany; and possibly that the railroad company had assumed

the appellant's tort and the payment of the judgment. And

it was not the duty or the right of counsel, was not within

the proper scope of professional discussion, to assume the

facts as proven, or to state them to the jury as existing;

founding his argument pro tanto upon them. And this

was the more marked in the present case, because it was

made for the first time in what should have been a mere

reply; and still more, because the court below had already

admonished counsel to confine himself to the evidence, and

not to go outside of the record.

In actions of tort, calling for exemplary damages, evidence. of the pecuniary ability of the defendant to pay them
is admissible. Birchard v. Booth, 4 Wis. 67; Barnes v. Martin, 15 Wis. 240. This appears to be, as Mr. Justice Cole
remarks in Bircha1·d v. Booth, a fair corollary of the rule
of exemplary damages. Perhaps the corollary is not better founded in principle than the rule; but the court takes
them as it finds them established.
It appeared in evidence, that the appellant was an officer
of a railroad company, and that the locus in quo was within
depot grounds of the company. No evidence appears to
have been given of the ability of the appellant to pay exemplary damages. The learned counsel appears to have
undertaken to supply this want of evidence, by commenting to the jury upon the appellant's connection with the
railroad company, and the wealth and power of the company as a great corporation, and the defendant's ability,
from his connection with it, to pay any judgment which
might be rendered against him. The bill of exceptions
tates, that ''no record was kept of these remarks, and
the court is unable to state more specifically the substance
of the language used.'' But enough appears to show, not
that the learned counsel commented on facts not in evidence, but in effect testified to the facts himself. It was
in effect telling the jury that ·the appellant' position with
the corporation gave him the ability to pay large damage ,
and nearly-if not quite-that they might measure the
damages by the wealth of the railroad company it elf.
Amongst other evidence of the appellant's ability to pay,
it might undoubtedly have been shown that he received
laro-e emoluments from his po ition in the railroad company; and possibly that the railroad ompany had a sumed
the appellant' tort and the paym nt of the judgment. And
it wa not th duty or the ri<>'ht of coun 1 wa not within
th
rop r ope of rofe ional di u ion, to a ume the
fa t. a
rov n, or to tate th m to th jur. a xi tino- ·
f ndi a- hi aro-u nt pro tanto upon th m. And thi
wa. th mor markr<l in th
r . nt ca , b au it wa.
mad for th :fir t tim in what should hav b en a mere
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The appellant took his exceptions; and his counsel now

supports it by numerous cases, some of which are — as far

as they go — admirable discussions of professional ethics,

and all of which are well worth the attention of the bar. All

of them support the rule now adopted by this court, that it

is error sufficient to reverse a judgment, for counsel, againsi

objection, to state facts pertinent to the issue and not in

evidence, or to assume arguendo such facts to be in the

case when they are not. Some of the cases go further, and

reverse judgments for imputation by counsel of facts not

pertinent to the issue, but calculated to prejudice the case.

Tucker v. Eenniker, 41 N. H. 317; State v. Smith, 75 N. C.

306; Ferguson v. State, 49 Ind. 33; Hennies v. Vogel, Sup.

Court III, 7 Cent. L. J., 18.

There are cases in conflict with those which support this

rule. But, in the judgment of this court, the rule is sup-

ported by the weight of authority and by principle.

Doubtless the circuit court can, as it did in this case,
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charge the jury to disregard all statements of fact not in

evidence. But it is not so certain that a jury will do so.

Verdicts are too often found against evidence and without

evidence, to warrant so great a reliance on the discrimin-

ation of juries. And, without notes of the evidence, it may

be often difficult for juries to discriminate between the

statements of fact by counsel, following the evidence and

outside of it. It is sufficient that the extra-professional

statements of counsel may gravely prejudice the jury and

alTect the verdict.

The profession of the law is instituted for the adminis-

tration of justice. The duties of the bench and bar differ

in kind, not in purpose. The duty of both alike is to es-

tablish the truth and to apply the law to it. It is essential

to the proper administration of justice, frail and uncer-

tain at best, that all that can be said for each party, in the

determination of fact and law, should be heard. Forensic

strife is but a method, and a mighty one, to ascertain tlie

truth and the law governing the truth. It is the duty of

counsel to make the most of the case which his client is able

to give him ; but counsel is out of his duty and his riglit,

and outside of the prin-ciple and object of his profession,

when he travels out of his client's case and assumes to sup-

ply its deficiencies. Therefore is it that the nice sense of
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The appellant took his e ·ception ; and his coun el now
upports it by nnmerous cases, some of which are-as far
as they go-admirable di cu sions of profe ional ethi
and all of which are well worth the attention of the bar. All
of them support the rule now adopte by this court, that it
is error sufficient to re er e a judgment, for counsel, again. 1
objection, to state facts pertinent to the i ue and not in
evidence, or to a sume arguendo such fact to be in the
case when they are not. Some of the ca e go further and
reverse judgments for imputation by coun el of fact not
pertinent to the i ue, but calculated to prejudice the ca e.
Tucker v. Henniker, 41 N. H. 317; State v. Smith, 75 N. C.
306; Ferguson v . State, 49 Ind. 33; Hennies v. Vogel, Sup.
Court Ill., 7 Cent. L. J., 18.
There are cases in confJi. t with tho e which upport thi
rule. But, in the judgment of this court, the rule is supported by the weight of authority and by principle.
Doubtless the circuit court can, a it did in this ca e
charge the jury to disregard all statement of fact not in
evidence. But it is not so certain that a jury will do o.
Verdicts are too often found again t eYid nee and without
evidence, to warrant so great a reliance on the di crimination of juries. And without note of the evidence it may
be often difficult for jurie to di. criminate between the
. tatements of fact by coun el, following the evidence and
out · ide of it. It is ufficient that the extra-profe ional
tatements of coun el may gravely prejudice the jury and
aff ct the verdi t.
The profe sion of the law is in titute for the admini tration of ju tice. The duties of the ben h and bar diff r
in kind, not in purpo e. The dut. of both alike i to
tablish the truth and to ap 1. the law to it. It i e ential
to the proper admini tration of ju. tice, frail and unc rtain at best that all that can be aid for each party in the
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the profession regards with such distrust and aversion the

testimony of a lawyer in favor of his client. It is the

duty and right of counsel to indulge in all fair argument

in favor of the right of his client ; but is outside of his duty

and his right when he appeals to prejudice irrelevant to

the case. Properly, prejudice has no more sanction at the

bar than on the bench. But an advocate may make him-

self the alter ego of his client, and indulge in prejudice in

his favor. He may even share his client's prejudices

against his adversary, as far as they rest on the facts in

his case. But he has neither duty nor right to appeal to

their prejudices, just or unjust, against his adversary,

dehors the very case he has to try. The very fullest free-

dom of speech within the duty of his profession should be

accorded to 'Counsel; but it is license, not freedom of

speech, to travel out of the record, basing his arguments

on facts not appearing, and appealing to prejudices irrele-

vant to the case and outside of the proof. It may some-
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times be a very difficult and delicate duty to confine coun-

sel to a legitimate course of argument. But, like other

difficult and delicate duties, it must be performed by those

upon whom the law imposes it. It is the duty of the cir-

cuit courts, in jury trials, to interfere in all proper cases of

their own motion. This is due to truth and justice. And

if counsel persevere in arguing upon pertinent facts not

before the jury, or appealing to prejudices foreign to the

case in evidence, exception may be taken by the other side,

which may be good ground for a new trial, or for a re-

versal in this court.

It is with regret that the court is obliged to hold that

both appear to have been done in this case. It was no fair

inference for argument that, because the appellant was

the servant of a wealthy railroad company, he himself was

wealthy; or that the jury might take into consideration, in

assessing damages, the power, wealth and influence of the

corporation. Popular prejudice against great corpora-

tions is, perhaps, a sufficient difficulty in the way of the

administration of justice, in cases in which such corpora-

tions themselves are parties; it is intolerable that it should

be extended to their servants. For all that appears in

this case, the apjx'llant may be as poor as Job in his down-

fall. Ilis wealth, if he had it, was legitimate subject of
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the profession regard with such distrust and aversion the
testimony of a lawyer in favor of his client.
It is the
duty and right of counsel to indulge in all fair argument
in favor of the right of his client; but is outside of his duty
and his right when he appeals to prejudice irrelevant to
the case. Properly, prejudice has no more sanction at the
bar than on the bench. But an advocate may make himelf the alter ego of his ·client, and indulge in prejudice in
his favor.
He may even share his client's prejudices
against his adversary, as far as they rest on the facts in
his case. But he has neither duty nor right to appeal to
their prejudices, just or unjust, against his adversary,
dehors the very case he has to try. The very fullest freedom of speech within the duty of his profession should be
accorded to •Counsel; but it is license, not freedom of
speech, h travel out of the record, basing his arguments
on fact not appearing, and appealing to prejudices irrelevant to the case and outside of the proof. It may sometimes be a very difficult and delicate duty to confine counsel to a legitimate course of argument.
But, like other
difficult and delicate duties, it must be performed by those
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thefr own motion. This is due to truth and justice. And
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evidence, not legitimate subject of argument, without evi-

dence. And his fortune or misfortune in being the ser-

vant of a corporation was legitimate ground for no appeal

against him in a court of justice.

It is to the honor of the bar that this is the first time that

this question has come before this court. Yet it is not

to be ignored that the practice here condemned has some-

times been indulged in. And it is, perhaps, not to be re-

gretted that the question has first come here in the case

of an eminent member of the bar; a gentleman of high

character, personal and professional, known to every mem-

ber of this court; whose professional ability needs no ad-

ventitious aid, and who probably fell into this error cas-

ually and inadvertently. His professional standing shields

him from personal censure, while it will give emphasis to

the rule laid down.

By the Court. — The judgment is reversed, and the cause

remanded to the court below for a new triaL
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TOLEDO, ST. LOUIS & WESTERN RAILROAD

COMPANY V. BURR.

Supreme Court of Ohio. 1910.

82 Ohio State, 129.

This action was originally commenced in the court of

common pleas of Henry ^county, Ohio, by Burr & Jeakle

and The Ohio German Fire Insurance Company as plain-

tiffs, against The Toledo, St. Louis & Western Railroad
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evidence, not legitimate subject of argument, with ut evidence.
And hi fortune or misfortune in bein · the ervant of a corporation was 1 o·itimat ground for no ap1 eal
again t him in a court of justi ·e.
It i to tlJ honor of the bar that thi i the fir t time that
this que tion ha co e before this court.
r et it i. not
to be iO'nored that the pra tice here condemned ha
metime be n indulged in. And it is, perhap , not to be regretted that the question ha fir st come here in th ca
of an eminent member of the bar; a gentl man of hi O'h
character, per onal and prof ssional, known to every member of this .court; who e profe ional ability need no adventitious aid, and who probably f 11 into thi rror ca ually and inadvertently. His profe sional standing shield
him from personal cen ure, while it will give empba. i. to
the rule laid down.
By the Coi1,rt.-The judgment is rever ed, and the cau
remanded to the court below for a new trial.

Company as defendant, to recover damages from said rail-

road company for the destruction by fire— alleged to have

been commnr^<ited by sparks emitted from one of defend-

ant's locomotive engines — of a sawmill owned by said Burr

& Jeakle and insured by them in The Ohio German Fire

Insurance Company. * * *

Crew, J. — The only error assigned in this case which

need be specially considered in this opinion, is that of the

alleged misconduct of counsel in the argument of the 'Case

TOLEDO, ST. LOUIS & WESTERN RAILRO \.D
OMPANY V. BURR.

to the jury. Upon the argument of this cause in the
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Upon the argum nt of this cause in the
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court of common pleas one of the counsel for plaintiffs

stated to the jury among other things, "that within thirty

days after the occurrence of this fire, Mr. Schmettau, as

counsel for the defendant, made an offer of settlement,

and that offer was repeated as late as the day of the com-

mencement of this trial." To this statement the defend-

ant by its counsel then and there excepted. And there-

upon, to quote from the record, "counsel who had made

the statement, stated to the jury that he withdrew the

statement objected to," and the court then instructed the

jury as follows: "Gentlemen of the jury, it becomes my

duty to say to you on this question that here is absolutely

no evidence in this case that either party ever wanted to

settle or that any attempt was ever made to settle; and

I will say to you further, as a matter of law, that if the

parties had gotten together in an effort to settle this case,

the law wouldn't permit such effort to settle to be given to

the jury in evidence; it is your duty to disregard abso-
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lutely the whole of any statement by any counsel to the ef-

fect that any effort was made to settle this case or any

other case." And thereupon the argument proceeded.

That the statements thus made by counsel transcended the

bounds of ligitimate argument and were grossly improper,

is both obvious and conceded, but it is claimed that any

prejudicial effect which such statements may have had was

removed or cured by the subsequent action of court and

counsel. This conclusion, we think, by no means follows,

nor does it affirmatively appear in this case that such con-

clusion is justified by the facts. Wliile it is true that

courts of last resort have frequently, though not uni-

formly, held the rule to be, that the prejudi.ce, if any, re-

sulting from the misconduct of counsel in argument to

the jury mav be eliminated or cured by the prompt with-

drawal of the objectionable statements made by counsel,

accompanied by an instruction from the court to the jury

to disregard sunh statements, yet this rule, so far as our

examination of the authorities has disclosed, is recognized

and applied by the courts in those cases only, where it is

made to appear by the record from a consideration of the

character of th'^ statements made, that their nreiiidicial

o^^ocf hn=; probnljlv boori n^'orte^^ hv snoh witlulrnwal and

instruction. As remarked ])y Sliauck, J., in Cleveland,

TRIAL PRACTICE

[Chap. 12

ourt of common pleas one of the counsel for plain tiffs
stated to the jury among other things, ''that within thirt)'
days after the occurrence of this fire, Mr. Schmettau , a .·
counsel for the defendant, m :H1e an offer of settlement,
and that offer was repeated a s late as the day of the commencement of this trial.''
To this statement the defendant by its coum,el then and there excepted.
And thereupon, to quote from the re.cord, ''counsel who had made
the statement, stated to the jury that he withdrew th e
statement objected to,'' and the court then instructed the
jury as follows: "Gentlemen of the jury, it becomes my
duty to say to you on this question that here is absolutely
no evidence in this Gase that either party ever wanted to
settle or that any attempt was ever made t o settle; and
I ·will say to you further, as a matter of law, that if the
partie had O'otten together in an effort to settle this case,
the law wouldn't permit such effort to settle t o be given to
the jury in evidence; it is your duty to disregard absolutely the whole of any statement by any counsel to the effect that any effort was made to settle this case or any
other case.''
And thereupon the argument pr oceeded.
That the statements thus made by counsel transcended the
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Painesville & Eastern Railroad Co. v. Pritschau, 69 Ohio

St., 447: *'It is due to differences in the character of the

misconduct rather than to differences of opinion in re-

viewing courts that it has in some cases been held that the

effect of the misconduct may be eliminated by instructions,

and in others that it cannot be." When we consider, in

the present case, that there was no direct evidence estab-

lishing th.^ oriirin of this fire, and that upon the whole of

the evidence adduced on the trial the question of defend-

ant's negligence and consequent liability was at best a

very close question of fact involved in much uncertainty

and doubt, the harmful and extremely prejudicial effect of

a statement by counsel to the jury, that soon after the fire

the railroad company had offered to settle the loss, and

that such offer had been renewed on the very day the trial

commenced, becomes at once perfectly apparent. And

the attempted Avithdrawal of these statements from the

jury was, we think, wholly impotent to rid them of the mis-
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chievous inference that they were nevertheless true; and

was utterly ineffectual to dislodge or remove from the

minds of the jurors the harmful impression, which such

statements were calculated, and ob^dously intended, to

produce. No other rational conclusion can be reached in

this case than that plaintiff's counsel by the making of such

statements intended thereby and in that way to get before

the jury a fact which he was not entitled to, and one which

from considerations of public policy the law forbade

should be mentioned on the trial; and this, for the sole

and obvious purpose of inducing in the minds of the jury

the impression or belief, that the railroad company in mak-

ing such offer of settlement had, indirectly at least, con-

fessed and admitted its liability. Manifestly this was the

purpose of counsel's statements, and we think it impos-

sible to say in this case that su-eh was not their effect.

While it should perhaps be said, that after objection made,

court and counsel did all in their power to counteract and

overcome the effect of these improper and prejudicial

statements, yet the mischief had been done, the poison had

been injected, and that which thereafter O'ccurred was not,

in our judgment, a sufficient antidote. It is the policy of

the law to encourage the settlomont of legal controversies,

and hence it does not permit an offer of compromise to be

Pa,ine ville ct Ea tern Railroad Co. v. Pritschait, 69 hio
St., 447: "It is due to differences in the character of the
misconduct rather than to differences of opinion in re' iewing courts that it has in some cases been held that the
ff ect of the miscondu t may be eliminated by in truction. ,
and in others that it cannot be.'' When we consider, in
the present case. that there was no direct evidence e tablishing thi' orig-in of this fire, and that upon the whole of
the evidence adduced on the trial the question of defendant's negligence and consequent liability was at best a
very close question of foot involved in much uncertainty
and doubt, the harmful and extremel prejudicial effect of
a statement by counsel to the jury, that soon after the fire
the railroad company had offered to ettle the lo
and
that such offer had been renewed on the very day the trial
commenced becomes at once perfectly apparent.
And
the attempted withdrawal of these statements from the
jury was, we think, wholly impotent to rid them of the mi chievous inference that they were nevertheless true; and
was utterly ineffectual to dislodge or remove from the
minds of the jurors the harmful impression, which such
.· tatements were calculated and obYiously intended to
I roduce.
No other rational conclusion can be reached in
this case than that plaintiff's counsel b the making of uch
statements intended thereby and in that way to get before
J;he jury a fa ct which he was not entitled to, and one whid1
from considerations of public policy the law forbade
should be mentioned on the trial; and this for the sole
and obvious purpose of inducing in the mind of t e jury
the impression or belief t at the railroad com an. in making such offer of settlement had, indir tl r at 1 a t, onfessed and admitted it liability. J\fanife tly thi wa the
purpo e of coun el's tatements, and we think it i.._._._ .., "' ..,
sible to say in this ca e that uch wa not th ir ffe t.
While it should perhap be aid, that after o j dion ad
ourt and counsel did all in th ir power t c un t ·a t a
overcom the effect of t e e impro er and r ju i i 1
tat ments yet the mi chi f had been don the oi on ha
be n inj ected and that which thereafter 0 1 curred wa n t
in ur judgment. a uffi ient antidot . It i th poli y of
the law to encourag the . ettlem nt of l al c ntT v r . i ._,
and h nee it do s not permit an offer of comprom· to be
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given in evidence as an acknowledgment or admission of

the party making it, and this salutary rule, which is

grounded upon considerations of public policy, just as im-

peratively forbids that the fact that such offer was made

shall be mentioned or commented upon by counsel in argu-

ment to the jury, and when it is, unless it shall clearly ap-

pear from the record in the particular case that the verdict

of the jury was not affected thereby, the misconduct is such

as to require in the due administration of justice, that a new

trial be granted therefor. The view that misconduct of

counsel, such as is complained of in this case is sufficient to

warrant and require the granting of a new trial unless it be

made to appear that the verdict of the jury was not in any

manner influenced thereby, is fully supported by the several

cases cited in the brief of counsel for plaintiff in error, and

by many others.

Judgments of the circuit court and of the court of com-

mon pleas reversed, and cause remanded to the latter court
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for a re-trial according to lau).

Speae, Davis, Shauck and Price, JJ., concur.

FERTIG V. STATE.

Supreme Court of Wisconsin, 1898.
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·iven in evidence as an acknowledgment or admission of
the party making it, and this salutary rule, which is
grounded upon considerations of public policy, just as imperatively forbids that the fad that such offer was made
, hall be mentioned or commented upon by counsel in argument to the jury, and when it is, unless it shall clearly appear from the record in the particular case that the verdict
of the jury was not affected thereby, the misconduct is such
as to require in the due administration of justice, that a new
trial be granted therefor.
The view that misconduct of
counsel, such as is complained of in this case is sufficient to
warrant and require the granting of a new trial unless it be
made to appear that the verdict of the jury was not in any
manner influenced thereby, is fully supported by the several
cases cited in the brief of coun el for plaintiff in error, and
by many others.

100 Wisconsin, 301.

Maeshall, J. The errors assigned on behalf of plaintiff

in error will be considered in their order and are as fol-

lows: * * * (2) permitting the prosecuting attorney to

use improper language, detrimental to the accused, in clos-

ing his argument to the jury; * * *

2. The prosecuting attorney was pennitted to say, in

closing the case to the jury, roplyirig to remarks of the at-

* * * * * * * * * *
Jitdgm ent of the circitit coiirt and of the court of com,mon pleas rever:-ed. and crmc;e remanded to th e latter court
for a re-trial according to la11 .
SPEAR, DAVIS, SHAUCK and PmcE, JJ., concur.

torney for the ar-cused regarding the testimony of William

Spauiding: "What would counsel have him do? Come

here and shower bouquets on the assassin of his brother?

Crown him with a wreath of laurels?" And also permit-

FERTIG V. STATE.

Supre me Court of TVi con in,
1
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ting the district attorney to say, in substance, that there was

murder in the heart of the accused as he proceeded to and

effected the homicide, — that he had murder in his heart, in

his eye, and in his brain; that he stood where the tracks in-

dicated to get a good aim; the object of his vengeance was

coming, sitting on the wood in full view; he (the accused)

was a crack shot and knew it; he cocked his gun, drew the

bead on the deceased, and the deed was done, and a son and

brother was sent to his Maker without a moment's warning,

by the act of an assassin, — as vile an act as ever happened

on earth ; so foul that it would be worthy of the vicegerent

of the monarch of hell. That such language, with the earn-

estness with which we may well assume the words were ut-

tered in the closing moments of an important trial, was

highly calculated to carry the jury along the line of thought

which it indicated, that is, that the accused was guilty, can-

not be doubted ; but whether it was outside the case, or tend-

ed unfairly to influence the jury, and to swerve them from
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the duty of deciding the case on the evidence, and that alone,

in the light of the law governing the subject, is quite an-

other question. So long as counsel did not depart from

the evidence produced, but confined his argument to rea-

soning from that up to the conclusion that it established

guilt, however eloquently and persuasively he may have

handled his subject, it was not only legitimate but commend-

able. Within the record in this regard, the field is broad,

and the license of the advocate, and duty as well, permits

him to say with the utmost freedom what the evidence tends

to prove, and that it convinces him, and should convince the

jurors as well, of the fact in issue. As said in People v.

Hess, 85 Mich. 128: ''To deny to a prosecuting officer that

privilege, would be to deny him the right to pla.ce before

the jury the logic of the testimony which leads his mind to

the inevitable conclusion of guilt, and which he has a right

to presume will load them to the same conclusion, if they

view it as he docs." That does not mean that a prosecut-

ing officer may express his opinion independent of the evi-

dence that the accused is guilty, or his opinion of guilt,

which may or may not be based on the evidence, but that he

may state from the record, upon which the issue is to be sub-

mitted to the jury, that it establishes guilt. To do the

latter is but to state the evidence, draw inferences there-
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from, and proceed, reasoning naturally from step to step

up to the logical conclusion, and state it, all being legitimate

parts of legitimate argument; and if the introduction and

discussion lead to such conclusion, though stated with great

earnestness and with strong feeling and conviction, so long

as the advocate keeps within the record, the accused has no

legitimate ground of complaint. That appears to be what

was done in this case. There is nothing to indicate that the

district attorney asserted that the accused was a murderer

or assassin, except with reference to the offense for which

he was being tried, and as he drew that conclusion from the^

evidence. It was the inevitable conclusion of the line of

argument pursued by the prosecutor, from the evidence,

and could not have been otherwise understood by the jury.

It is quite unlike Scott v. State, 91 Wis. 552, where the dis-

trict attorney spoke of the accused as a thief, not with refer-

ence to the offense for which he was on trial, but as a fact

tending to establish guilt of that offense.
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As to remarks made in repl.y to those of the attorney for

plaintiff in error, regarding William Spaulding, it is suf-

ficient to say that in using the term "assassin" it is quite

clear that the district attorney was speaking from the evi-

dence in the case as he viewed it, and that the jury must

have so understood him. He had a right to assume that the

evidence produced on the part of the state was true, and that

it established what it tended to establish, and that it pointed

most strongly to the guilt of the accused as charged. To

address the jury accordingly can hardly be said to have

been such an abuse of the privilege of counsel for the state,

and so prejudicial to the accused, as to warrant a reversal

of the judgment. True, harsh and violent language should

not be used by counsel, certainly in criminal prosecutions,

though whether language be harsh and abusive depends

largely upon the evidence in the 'Case, but in the absence of

some manifest abuse of the privilege of legitimate argu-

ment, clearly working prejudice to the accused, it cannot be

considered reversible error. In Spnlin v. People, '[?>! 111.

538, whore the evidence on the part of the state established

the guilt of the accused, the court held that, assuming the

truthfulness of the people's evidence, which assumption the

prosecuting attorney had a right to make on the argument,

it was not such an abuse of the privilege of counsel in argu-

from, and proceed, reasoning naturally from step to step
up to the logical conclusion, and state it, all being legitimate
parts of legitimate argument; and if the introduction and
discussion lead to such conclusion, though stated with great
earnestness and with strong feeling and conviction, so long
as the advocate keeps within the reieord, the accused has no
legitimate ground of complaint. That appears to be what
was done in this case. There is nothing to indicate that the
district attorney asserted that the accused was a murderer
or assassin, except with reference to the offense for which
he was being tried, and as he drew that conclusion from the
evidence. It was the inevitable conclusion of the line of
argument pursued by the prosooutor, from the evidence,
and could not have been otherwise understood by the jury.
It is quite unlike Scott v. State, 91 Wis. 552, where the district attorney spoke of the accused as a thief, not with reference to the offen e for which he was on trial, but as a fact
tending to estabUsh guilt of that offense.
As to remarks made in reply to those of the attorney for
plaintiff in error, regarding vVilliam Spaulding, it is sufficient to say that in using the term "assas in" it is quite
clear that the district attorney was speaking from the evidence in the case as he viewed it, and that the jury must
have so understood him. He had a right to assume that the
evidence produced on the part of the state wa. true, and that
it established what it tended to establish, and that it pointed
most strongly to the guilt of the accused as ieharged. To
address the jury accordinO']y can hardl. be said to have
been such an abn e of the privilege of oun el for the state,
and so pr judicial to the accused, a to warrant a reversal
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it was not su h an abu c of the privil ge of •counsel in argu-
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ment to the jury, to speak of the accused, with reference

to the offense for which they were on trial as robbers and

burglars, as to work a reversal on that ground. So we may

say it was not an abuse of the rules of legitimate argument,

in this case, to speak of the accused, from the evidence of

the state, as a murderer.

**********
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ment to the jury, to speak of the accu d, with r fer nc
n<l
to the offen e for which they were on trial a robb r
burglars, as to work a re ersal on that ground.
o we may
ay it was not an abuse of the rules of legitimate argum
in this case, to speak of the accu d, from the evidence of
the state, as a murderer.

nt

* * * * * * * * * *
By the court. * • * The judgment is affirmed.

By the court. * * * The judgment is affirmed.

GERMAN-AMERICAN INSURANCE COMPANY

V. HARPER.

Supreme Court of Arkansas. 1902.

70 Arkansas, 305.

Wood, J. Appellees sued upon an insurance policy which

contained this clause: "$2,000 total concurrent insurance

permitted, including this policy." Subsequent to the is-

suance of this policy, appellees took a policy in another com-

GERMAN-AMERICAN INSURANCE COMP ANY
V. HARPER.

pany for $2,000, which it was conceded avoided the policy

sued on, unless the appellant had notice of the additional in-

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:56 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

surance before the loss, and failed to object to such insur-

ance. Appellant conceded that if its local agent had notice

Supreme Court of .Arkansas.

of the additional insurance, and failed to object thereto, the

forfeiture was waived. Appellant's local agent testified

1902.

that he had no notice of the additional insurance before the

70 .Arkansas, -305.

loss. Witnesses for appellees testified that he had such

notice. The issue was sharply drawn on this question of

fact. Marshall, the witness upon whom appellant relied

to establish the want of notice of the current insurance, re-

sided and was the local agent at Fort Smith. The cause

was being tried, on change of venue, at Greenwood. James

Brizzolara, one of the attorneys for appellees, in the first or

opening argument to the jury, used this language: "Gen-

tlemen of the jury, if you knew Marshall's business meth-

ods, you would say, 'God save the plaintiffs, and God save

all those who deal with him.' " Appellant objected to this

remark of counsel, and the court said to the jury: "Col.

Brizzolara 's remark is entirely imj^roper, and should not

Woon, J. Appellees sued upon an insurance policy which
contained this clause: "$2,000 total concurrent insurance
permitted, including this policy."
Sub'"'equent to the is. uance of this policy, appellees took a polic in another coml any for $~,000, which it was conceded avoided the policy
ued on, unless the appellant had notice of the additional inurance before the loss, and failed to object to such in urance. App llant conceded that if its local agent had notice
f the additional in urance, and failed to object thereto, the
forfeiture ·wa waived.
Appellant's local agent te ti:fied
that he had no notiice of the additional in urance before the
loss.
Witne ses for appellees te tified that h ha
uch
notice.
The issue was harply drawn on thi ue tion of
fact.
Marshall, the witne s upon whom ap ellant reli d
to establi h the want of notice of the ieurrent in uran e re, ided and was the local ag nt at Fort Smith.
The au e
was being tried, on change of venu at Greenwood. Jam
Brizzolara, one of the attorney for ap1 ell
in the fir t or
opening ar '.1lll1ent to the jury u . ed thi language: "~ ntl men of the jury, if you knew 1\Iar. hall bu ine method. , you woul
ay 'God ave th plaintiff
nd
d a e
1l tho e who d al with him.' "
. -: Pl ellant o j te t thi
remark f cou . 1, Rn th c nrt , ai t th jury: '' ol.
rizzolara.' r marl i ntirel im1 r I r and should not
l
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have been made, and I now instruct you to pay no atten-

tion to it in making up your verdict, and it must not be con-

sidered by you. and give it no weight, but your duty is to

consider the evidence admitted by the court in the progress

of the trial." Coh Brizzolara was not a witness in the case.

There was no evidence as to Marshall's business methods,

— no impeachment of his business integrity or efficiency,

nor of his moral character in the community where he lived.

The rule of procedure to which this court is committed is

very well expressed in Rudolph v. Landwerlen, 92 lud. 34,

40, where it is said: "Very many abuses in argument may

be sufficiently corrected by the instructions of the court to

the jury, and a large discretion as to the refusing of new

trials because of such violations belongs to trial courts, and

this court will not interfere because of an abuse in argu-

ment which was sufficiently counteracted by the action of

tlie trial court in the premises ; but it will interfere where,

notwithstanding the efforts of the trial court to correct the
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abuse, the irregularity appears to be such as to prevent a

fair trial, and the particular circumstances of each case will

guide this court to its decision," In Chicago, B. & Q. Uy.

Co. V. Kellogg, 76 N. W. Rep. 462, it is said: "If the trans-

gression be flagrant, — if the offensive remark has stricken

deep, and is of such a character that neither rebuke nor re-

traction can entirely destroy its sinister influence, — a new

trial should be promptly awarded, regardless of the want

of objection or exception." In the language of Judge

Mulkey in Quinn v. People, 123 111. 333: "As well might

one attempt to brush off with the hand a stain of ink from a

piece of white linen" as to eradicate from the jury the im-

pression that was created by the remarks of Col. Brizzolara.

The appellant was wholly dependent upon the testimony of

Marshall to sustain its contention. He testified that he

bad no knowledge and had not acquiesced in the additional

insurance. In this statement he was in direct conflict with

several witnesses for appellees, yet it was the jury's pro-

vince to believe him in preference to all the rest. This the

jurors would not likely have done, even without the deroga-

torv statements of counsel. Still, they might have done so,

and it is not for thi-^ r-ourt to sav that they would not have

given more weight to his evidence than the other witnesses,
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have been made, and I now in tru t you to pay no attention to it in making up your Yerdict, and it must not be con. idered by . ou, and give it no weight, but your duty is to
con ider the eYidence admitted by the court in the progress
of the trial.'' Col. Brizzolara was not a witness in the case.
There was no evidence as to Marshall' business methods
-no impeachment of his bu ine interrrity or efficiency,
nor of his moral character in the community where he lived.

• * * * * * * * * *
The rule of procedure to which this court is committed is
very well expressed in Rudolph v . Landwerlen, 92 Ind. 34,
40, where it is said: ''Very many abuses in argument may
be sufficiently correded by the instructions of the court to
the jury, and a large discretion as to the refusing of new
trials becau e of such violations belong to trial courts, and
tbi court will not interfere because of an abuse in argument which was sufficiently counteracted by the action of
the trial court in the premi es; but it will interfere where,
notwith tanding the efforts of the trial court to correr't the
abuse, the irregularity appears to be uch as to prevent a
!air trial, and the particular circum tance of each case will
guide thi court to it decision." In Chicago, B. di; Q. Ry.
Co. v. Kellogg, 76 N. W. Rep. 462, it i said: "If the transgre ion be flagrant,-if the offensive remark has stricken
deep, and is of s11ch a character that neither rebuke nor retraiction can entirely destroy its sinister influence,-a new
trial should be promptly awarded, regardless of the want
of objection or ex eption."
In the langua e of Judge
Mulkey in Qitinn v . People, 123 Ill. 333: ''A well might
on att mpt to brush off with the hand a tain of ink from a
pi e of white lin en" a to eradicat from th jury the impre ion that wa reat d by the remarks of l. Brizzolara.
Th Pl llant wa wh lly d pendent upon th te timony of
~far hall t . u tain it
ont ntion.
He t . tifi <l that he
l1·1d n0 lmowl <lg an<l had not a qui c d in th additional
in . nranre. Jn this stat m nt he wa in dir d confli t' ith
ral wi n . . ~ for appell , y t it wa. th jury' proYinr t h li0Y bim in pref r nr t all th re t. Thi th
.i11r r wonl 1 not ]ik l.' hav done, v n with011t th <l roo-ai rv . tat m0nt. of ronn. l.
tilL th y irrht have n . o,
nn<l it i. nnt f0r 1l1i <>mnt to R~Y th, t the.
ould not hav
gt\' n m re w ight to hi evid ll{' than the oth r witnesse ,
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had it not been for the improper remarks. These remarks

were gravely prejudicial. True, they were not made un-

der the sanction of an oath as a witness. But the state-

ment of matters of fact by counsel of high character and

excellent standing in the profession might be as read-

ily accepted and believed by the jurors, and make as

profound and ineradicable impression upon their minds,

as if they had been uttered under oath. The remarks

of the learned counsel, if not directly, certainly by insinua-

tion conveyed to the jury a knowledge on his part of Mar-

shall's business methods which were so inefficient or disre-

putable as to make him untrustworthy, and one whom all

having business in his line should shun. The statement of

counsel that an acquaintance with Marshall's business meth-

ods would make ihe jurors feel like imploring the Almight>

to save plaintiffs and all who had dealings with him was

well calculated to make the jury regard him as entirely un-

reliable, to say the least. We cannot see how it is pos-
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sible for the jury not to have been prejudiced, notwithstand-

ing all the commendable efforts of the presiding judge to

prevent such result. The only 'Cure for such prejudice is a

new trial. For that purpose the judgment is reversed, and

the cause remanded.

EiDDicK, J., dissenting. '

MUHPHY'S EXECUTOR V. HOAGLAND.

Court of Appeals of Kentucky. 1908.

32 Kentucky Law Reporter, 839.

Opinion of the court by Judge Lassing, reversing.

This is a contest over the will of John, commonly known

as *' Pat" Murphy. * * *

**********

Appellant also complains of the misconduct of counsel

for the contestants during the progress of the trial. Dur-

ing the course of the cross-examination of the witness, ^far-
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had it not been for the improper remark . These remark
w re gravely I rejudi ial.
True, th y " re not ad under the anction of an oath as a witne .
ut the tatement of matter of fact by counsel of high haracter and
excellent tanding in the profes ion might be a readily aocepted and believ d by the juror , and make a
profound and ineradicable impre ion upon their mind ,
as if they had been uttered undeT oath.
The remark
of the learned counsel, if not directly, certainly by in inuation conve ed to the jury a know ledge on hi I art of Marhall 's business methods which were so inefficient or di reputable as to make him untrustworthy, and one whom all
having business in his line hould hun. The tatement of
coun el that an acquaintance with far hall's bu iness method would make the jurors feel like imploring the AJmight)·
to a e plaintiff and all who had dealing with him wa
well calculated to make the jur regard him a entirely unreliable to a the lea t.
We cannot ee how it i po ible for the jur not to have been prejudiced notwith tanding all the commendable effort of the pre. iding judge to
reYent such re ult. The only •cure for uch prejudice i a
new trial. For that purpo e the judgment i reversed, and
the cause remanded.
RmnrcK, J., dissenting.

garet Devereaux, counsel for contestants asked this ques-

tion: *'Do you know how many of the jurors wanted to

MURPHY'S EXECUTOR V. HOAGLAND.
Court of Appeals of K entitcky.
32 Kentu cky L ai

1908.

R eporter, 839.

Opinion of the court by Judge L I.1:"G, re r in
Thi i a conte t
r lt "' ill of John ommonl known
a 'Pat ' f urp h . * * ·

* * * * * * * * • *
Appellant al. o com lain . of the mi c nduct of c un 1
for the conte tant durinO' the pr O'Te
f th t ial.
ing the our e of th ro - xamin tion of th witn . ,
o-aret D vereaux. c nn. l f T ont tant a k d thi
tion: ''Do you know h w any of th jur r want
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break it," (referring to the will of John Murphy at the

last trial thereof), and continued, ''Don't jou know, as a

matter of fact, that eight stood for breaking the will?"

This question was at once objected to by counsel for the

propounder and the objection was sustained. The learned

counsel must have known that any question which referred

to the result or the partial result of a former trial of the

case was very improper, in fact inexcusable. Propoun-

der 's counsel could not permit the question to go unnoticed,

and the very fact that he objected, but served to emphasize

it's importance in the minds of the jurors. They may

have, and doubtless did, attach much importance to the

question which was asked and objected to by counsel for the

propounder, and even though it was excluded by the court,

the jurors, being sensible and intelligent men, could not rid

their minds of the information which this question gave

them, to-wit: That eight jurors had, on a previous trial,

stood for breaking the will. They no doubt reasoned amon^^
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themselves that had this not been true, the propounder

would not have objected to its being asked, and, being taken

as true, it was in fact stating to the jury that, while you are

to try this case according to the evidence, we want you to

know that, at least, eight jurors on a former trial believed

that the will should not be permitted to stand.

In the case of the Illinois Central Railroad Co. v. Jolly,

27 Ky. Law Rep., 119, counsel, in closing his argument in

the lower court, used this language: "That this action had

been in the courts some four or five years, and that the

railroad company was furnished with lawyers and steno-

graphers for the purpose of catching at every little thing

to take the case to the Court of Appeals again, in order to

defeat the claim by reversing it, it having lieretofore been

reversed in the Court of Appeals on a technicality," and

other similar statements. On appeal this court said:

''When counsel, in the heat of argument, oversteps the

bounds and objection is made by the opposing side, the

court should exclude the improper matter. The remarks

of appellee's counsel that this lady had obtained a judg-

ment on the former trial; that it had been appealed from

and reversed by this court upon a toiphnicality, and that ap-

pellant was then preparing, witli the assistance of skilled

lawyers and stenographers, to appeal from any verdict
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break it," (referring to the will of John Murphy at the
last trial thereof), and continued, ''Don't you know, as a
matter of fact, that eight stood for breaking the wilB"
This question was at once objected to by counsel for the
propounder and the obj ection was sustained. The learned
counsel must have known that any question which referred
to the result or the partial result of a former trial of the
case was very jmproper, in fact inexcusable.
Propounder 's counsel could not permit the question to go unnoticed,
and the very faict that he objected, but served to emphasize
it's importance in the minds of the jurors.
They may
hav~, and doubtless did, attach much importance to the
que tion which was asked and objected to by counsel for the
propounder, and even though it was excluded by the court,
the jurors, being sen ible and intelligent men, could not rid
their minds of the information which this question gave
them, to-wit: That eight jnrors had, on a previous trial,
stood for breaking the will. They no doubt reasoned amon 0·
themselves that had this not been true, the propounder
would not have objected to its being asked, and, being taken
as true, it was in fact stating to the jury that, while you an=to try this case according to the evidence, we want you to
know that, at lea t. eight juror s on former trial believe<l
that the will should not be permitted to stand.
In the ca e of the Illinois Central Railroad Co. v. J ally,
27 Ky. Law Rep., 119, counsel, in clo ing his argument in
the lower ~ourt, used this language : "That thi aiction had
been in the courts some four or five years, and that th
railroad company was furnished with lawyers and stenograph r for the purpose of catching at every little thiner
to t ke the a e to the Colirt of Appeal again, in ord r to
defeat the claim by reversing it, it havin h r tofore been
r v r ed in the ourt of Appeals on a technicality,'' and
th r , jmilar tat m nt. .
On appeal thi con t aid:
'' Wh n oun. 1, in the heat of argum nt, over teps the
b u d, an obj ction i made by the op osinO' id , th
h ul x Jud tb iroprop r matt r . The remarks
ell
oun 1 that thj lady had obtain d a judcrm :nt n th f rm r tri 1; that it had
n app al d from
c n 1 r Vf\r .
:i hy tbi
urt n1 on a tr,nhni ality, an that l 11 nt wa. th n pr paring, ith th a .. i tan of killed
lawy r s an . t n graphers to a p al from any verdict
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that might be rendered and obtain another reversal, were

improper. ' '

And in the case of the L., H. & St. L. Ry. Co. v. Morgan,

23 Ky. Law Rep., 121, appellee's counsel had used this lan-

guage: "The railroad can appeal this case, but the plain-

tiff, Morgan, is a poor man and has no money to appeal

with, and will have to accept what you do, but the railroad

has money to appeal this case, and it will do so.' '

And this court, in passing upon that case on review here,

said: "There is a latitude allowed in oral argument, but

it should not extend as far as was done in the quotation."

In each of these cases above referred to the judgment was

reversed because of improper argument and other errors.

For the reasons given the judgment is reversed and cause

remanded, for further proceedings consistent with this

opinion.

WILLIAMS V. BROOKLYN ELEVATED RAILROAD

COMPANY.
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Court of Appeals of Neiv York. 1891.

126 Neiv York, 96.

This action was brought to recover damages to plaintiff's

premises in Brooklyn, caused by the erection and operation

of defendant's elevated railroad upon the street in front of

them.

Andrews, J. * * *

*#«♦**♦***

that might be rendered and obtain another reversal were
'
improper.''
And in the case of the L., H. cf St. L. Ry. Co. v. Morgan,
23 Ky. Law Rep. L .. 1, appellee 's coun el had u ed thi language: 'The railroad can appeal this ca e, but the laintiff, Morgan, is a poor man and has no money to appeal
with, and will ha re to accept what you do, but the railroad
has money to appeal this case, and it will do so.' '
And this court, in passing upon that case on review here,
said: ''There is a latitude allowed in oral argument, but
it should not extend a far as was done in the notation.''
In each of these ca e above referred to the judgment wa
reversed because of improper argument and other errors.

* * * * * * * * *
For the reasons given the judgment is re ersed and cau e
remanded, for further proceedings consistent with thi
op1n10n.
~

The counsel for the plaintiff, in his address to the jury,

after referring to "the utter disregard of the rights of the

private citizens by corporations," proceeded to read from a

newspaper, "The New York Tribune," an article headed

"Only a Boy Peddler," purporting to be an account of the

death of a boy, "a little fellow fifteen years old, a Rouman-

ian, a stranger in this great city (New York), selling collar

VILLIAMS V. BROOKLYN ELEVATED RAILROAD
C01vIPANY.

buttons and pocket combs from a modest tray, to help sup-

Court of Appeals of New Yark.

1891.

126 New Yark, 96.

This action was brouo-ht to recover damage to plaintiff
premi es in Brooklyn, au d by the erection and 01 ration
of defendant's elevated railroad upon the str tin front of
them.
ANDREW

J. * * •

The oun el for the laintiff in hi addre to he jnr. ,
after referrin · to ''the utter di r <Tard of the ri ht of the
privat citiz n by cor1 oration , " proce e to r a fr
a
n w I aper "'The
w York Tri un ," an arti I h ad
' nly a Bo. ,. Peddl r, '' purr ortino- to be an a unt
b
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1 .a
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. ''a littl f 11 w fifte n vear
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512

TRIAL PRACTICE

[Chap. 12

512 Teial Practice [Chap. 12

port his mother and eight brothers and sisters," caused by

his touching an electric wire which, the article stated, had

been left swinging for months from a pole near which the

boy had taken his stand. This was made by the writer

the text for comment on the neglect of the city officials in

failing to take effective measures to have electric wires

placed under ground, and the article concluded with the

statement: *'It is shameful that where such perils are in

question there sliould be procrastination, shiftlessness and

incompetency which would not be tolerated in a private

business."

When the counsel for the plaintiff commenced reading

the article the defendant's counsel interposed and objected

to the reading, and asked the court to prevent it. The court

overruled the objection, and the defendant's counsel ex-

cepted. The plaintiff's counsel then resumed the reading,

and was reminded by the court that the reading was under

exception, but the counsel proceeded and read the remainder
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of the article.

It is the privilege of counsel in addressing a jury to com-

ment upon every pertinent matter of fact bearing upon

the questions which the jury have to decide. This privilege

it is most important to preserve and it ought not to be

narrowed by any close construction, but should be inter-

preted in the largest sense. The right of counsel to address

the jury upon the facts is of public as well as private

consequence, for its exercise has always proved one of the

most effective aids in the ascertainment of truth by juries

in 'Courts of justice, and this concerns the very highest

interest of the state. The jury system would fail much

more frequently than it now does if freedom of advocacy

should be unduly hampered and counsel should be prevented

from exercising within the four corners of the evidence

the widest latitude by way of comment, denunciation or

appeal in advocating his cause. This privilege is not be-

yond regulation by the court. It is subject to be controlled

by the trial judge in the exercise of a sound discretion, to

prevent undue prolixity, waste of time, or unseemly critic-

ism. The privilege of counsel, however, does not justify

the introduction in his summing up of matters wholly im-

material and irrelevant to the matter to be decided, and

wliich the jury have no right to consider in arriving at their

port his mother and eight brothers and sisters,'' caused by
his touching an electric wire which, the article stated, had
been left swinging for months from a pole near which the
boy had taken his stand.
This was made by the writer
the text for comment on the neglect of the city officials in
failing to take effective measures to have electric wires
placed under ground, and thE article concluded with the
tatement: "It jg shameful that where such perils are in
question there hould b rrrocrastination, shiftlessness and
incompetency which would not be tolerated in a private
business.''
When the counsel for the plaintiff commenced reading
the article the defendant's counsel interposed and objected
- to the reading 1 and asked the court to prevent it. The court
overruled the objection, and the defendant's counsel exepted. The plaintiff's counsel then resumed the reading,
and was reminded by th& court that the reading was under
exception, but the counsel proceeded and read the remainder
of the article.
It is the privilege of counsel in addressing a jury to comment upon every pertinent matter of fact bearing upon
the questions wh]ch the jury have to decide. This privilege
it is most important to preserve and it ought not to be
narrowed by any close construction, but should be interpreted in the largest sense. The right of counsel to address
the jury upon the facts is of public as well as private
on equence, for its exerci e has alway proved one of the
mo t effective aids in the ascertainment of truth by jurie
in courts of justice, and this concerns the very highe t
int r t of the tate. The jury sy tern would fail much
more frequ ntly than it now does if freedom of advocacy
. hould be unduly hamper d and counsel hould be prevented
fr m exer i ing within the four corners of the evidence
th wid t latitude by way of comment, d nunciation or
a p al jn · dvocating his cause. Thi privilege is not bey nd r ulati by the ourt. It j ubj ct to be ontroll d
by th trial judo· in the x r is of a ound di r tion, to
pr v nt un 1ue prolixity, wa t f ti e, or u seemly •Critici m. Th privil
f oun. 1, howev r, do
not ju tify
tlw intr <lndion in hi summin up of matt rs wholly ima1 ~ rjal n irr l vant t th matt r to be d ided and
whic-h tl1 , .\rry hav no ri ht to on id r in arriving at their
1
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verdict. The jury are sworn to render their verdict upon

the evidence. The law sedulously guards against the intro-

duction of irrelevant or incompetent evidence, by which

the rights of a r^arty may be prejudiced. The purpose of

these salutary rules might be defeated if jurors were al-

lowed to consider facts not in evidence, and the privilege of

counsel can never operate as a license to state to a jury

facts not in evidence, or to present considerations which

have no legitimate bearing upon the case and which the

jury would have no right to consider. ^Yhere counsel in

summing up proceeds to dilate upon facts not in evidence

or to press upon the jury considerations which the jury

would have no right to regard, it is, we conceive, the plain

duty of the court, upon objection made, to interpose, and a

refusal of the court to interpose, where otherwise the right

of the party would prejudiced, would be legal error. There

are many cases sustaining this conclusion. Among them

are Mitchum v. State of Georgia (11 Geo. 6J6) ; Tucl-er v.
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Henniker (41 N. H. 317) ; Rolfe v. Rumford (66 Me. 564).

The reading by counsel in summing up to the jury of tlie

newspaper article ' ' Only a Boy Peddler, ' ' was wholly irre-

levant to the case. It could have been read for no purpose

except to influence the jury against corporations and to

lead them, under the influence of a just anger ex^cited by

the incident narrated, to give liberal damages to the plain-

tiif in the case on trial. The refusal of the court to inter-

fere, under the circumstances of this case, was legal error.

The privilege of counsel and the largest liberality in con-

struing it did not authorize such a totally irrelevant and

prejudicial proceeding. The counsel also, during the sum-

ming up, read a passage from the opinion of this court in

the Lahr case (104 N. Y. 291), after objection taken by the

defendant's counsel had been overruled by the court. It is

not important to consider the exception to this ruling, as

the appellant is entitled to a reversal for the reason already

stated. It may be observed, however, that it is the function

of the judge to instruct the jury upon the law, and where

counsel undertake to read the law to the jury, the judge

may properly interpose to prevent it ; but if the judge sees

fit to permit this to be done and the law is correctly laid

down in the decision or book used by counsel, it would

not, we think, constitute legal error or be ground of ex-
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' rdi t. The jury are worn to render t.h ir verdi t upon
the eviden e. The law sedulously guard again t th intr auction of irrelevant or incompetent evidence, by whi h
the rights of a rJarty may be prejudiced. The purpose of
the e salutary rules might be defeated if juror were allowed to consider facts not in eviden e, and the privilege of
coun el can never operate as a lie nse to tate to a jury
facts not in evidence, or to present consideration whi h
haYe no legitimate bearing upon the a e and whi h the
jury would have no riaht to consider. Where conn el in
umming up proceed to dilate upon facts not in e\ iden e
or to press upon the jury con ideration which the jur
would have no right to regard, it i , we conceive, the plain
duty of the court, upon objection made, to interpo e and a
refu al of the court to interpo e, wh re otherwi e the right
of the party would prejudiced, would be legal error. There
are many ca es sustaining this conclusion. Among them
are Mitchum v . State of Georgia (11 Geo. 61G); Tncker v .
Henniker (41 N. H. 317); Rolfe v. Rumford (66 Me. 564).
The reading by counsel in summing up to th~ jur. of the
newspaper article ''Only a Boy Peddler,'' was wholly irrelevant to the ca e. It could have been read for no purpo e
except to influence the jury again t corporation and to
lead them, under the influence of a ju t anger eX•Ci t d by
the incident narrated, to give liberal damage to the plaintiff in the ca e on trial. The refu al of th court to interfere, under the circumstances of this ca · e wa le 0 ·al rror.
The privilege of counsel and the largest lib ralit., in construing it did not authorize such a totally irr leYant and
prejudicial proceeding. The coun el al o, during th umming up, read a pas age from the opinion of thi ourt in
the Lahr a e (104 N. Y. 291), after obj ction tak n by the
defendant's conn el had been overrul d by th ourt. It i
not important to consider the exception to thi rulinO' a
the appellant is entitled to a r ver al for th r
n alr a y
tated. It mar be ob r ed how ver that it i th fun tion
of the jud e to in tru t the jur. ~ u on th law and h r
coun el u dertake to r a th law to the jur th ju O'
may pro rly int r o e to Ir Y nt it· u if the judo:fit t
ermit thi t be done an th la i
rr ctl lai
own in th de i ion or ook u d y coun 1 it ~oul
not we think, con titute 1 gal error or be ground of exT. P.-33
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ception by the other party, although snch a practice is not

to be encouraged. If, however, the reading from a de-

cision was to bring before the jury the facts of the case

decided, or the amount of the verdict, or the comments

of the judge on the facts, to influence the jury in deciding

upon the facts in the case on trial, or in fixing the amotint

of damages, then dearly the reading ought not to be permit-

ted.

We think the judgment in this case should be reversed

upon the exception taken to the reading of the newspaper

article.

Judgment reversed and new trial ordered.

All concur.

Judgment reversed.

WILKINSON V. PEOPLE.

Supreme Court of Illinois. 1907.

226 Illinois, 135.

Mr. Justice Wilkin delivered the opinion of the court:
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eption by the other party, although such a practice is not
to be encouraged. If, however, the reading from a deci ion was to bring before the jur the fa ct of the case
decided, or the amount of the verdict, or the comments
of the judge on the facts, to influence the jury in deciding
upon the facts in the case on trial, or in fixing the amohnt
of damages, then dearly the reading ought not to be permitted.
We think the judgment in this case should be reversed
upon the exception taken to the reading of the newspaper
nrticle .
.Judgment reversed and new trial ordered.
All concur.
Judgment reversed.
T
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It appears that an action on the case had been brought

l)y one Rose Strang against the Lake Street Elevated Rail-

road Company for personal injuries, in wliich the defend-

ant and others testified on behalf of the plaintiff. The suit

resulted in a verdict in favor of the plaintitf. William

Elmore Foster and Joseph B. David, who were attorneys

for the railroad company, were engaged with one L. L.

Austin, a claim agent, and Thomas McGuire, a detective,

WILKINSON V. PEOPLE.

in endeavoring to obtain affidavits in support of a motion

for a new trial, and claiming to have learned from the

defendant that his testimony in the ^case was not true, after

Sup reme Coiirt of Illinois. 1907.

some preliminary conversations a meeting was arranged

for the 22nd of April, 1904, in the office of Foster, at which

226 Illinois, 135.

Foster, McGuire, David, Miss Neville, (a stenographer,)

and the defendant were present. Conversations then took

place as to the testimony given by Wilkinson upon the trial

of the personal injury case, at which time it is claimed the

MR. J usTICE WILKIN delivered the opinion of the court:
* * * * * * * * * *
It appears that an action on the ca e had been brought
by one Ro e Strang against the Lake Street E levated Railroad Compan. for personal injuri , in whi h the defendant and other te tified on behalf of the plaintiff. The suit
r ulted in a v rdict in favor of the plaintiff. William
lmore Fo ter and Jo r h B . David who were attorney
for the railroad ompan. , wer
n ·acr d with one L. L.
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writing set up in the indictment as an affidavit was read to

the defendant. The defendant, together with Rose Strang

and others, was subsequently indicted in the criminal court

of Cook county for having conspired to extort money from

the said elevated railroad company, upon the trial of which

it is charged the defendant committed the perjury at-

tempted to be assigned.

As above stated, Josex)h B. David was one of the attor-

neys for the elevated railroad company in the personal

injury case and testified on behalf of the People in this

case. He swears he was also special counsel for the People

in the trial of the conspiracy case, and appears prominently

in the argument of this -case * * *

**********

It is insisted that the judgment below should be reversed

because one of the attorneys who appears as counsel for

the People and argued the case orally in this court was

a leading and material witness on behalf of the prosecution
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in the court below. In justification of his conduct it is in-

sisted that there is no law in this State, statutory or other-

wise, forbidding an attorney to be a witness and at the

same time an attorney in a case. Doubtless that is true;

but courts have generally condemned the practice as one

which should be discountenanced and of doubtful profes-

sional propriety. We said, speaking by Justice Breese, in

Morgan v. Roberts, 38 111. 65, on page 85: ''We are not

advised that it is contrary to any statute or to any maxim

of the common law to make the attorney in a cause a wit-

ness in the cause he is managing. This is a matter which

appeals to the professional pride of an attorney and his

sense of his true position and duty. In the English courts,

in several cases, it was held that an attorney cannot appear

in the same cause in the double capacity of witness and

advocate, and it has been so ruled in Pennsvlvania and

in Iowa, on the circuit. In Indiana it was held by Judge

McDonald, now United States district judge, that an at-

torney in a cause could not be permitted to testify to the

general merits of the ease. In Frear v. Drinlrr, 8 Pa. St.

Rep. 521. the court said that it was a hiirhly indecent prac-

tice for an attornev to cross-examine witnesses, address the

jury and give evidence himself to contradict the witness:

that it was a practice to be discountenanced by court and

writing set up in the indictment as an affida' it wa read to
the defendant. The def ndant, together ' ith Ro
iranO'
and others, wa uh equently indicted in the criminal urt
of ook county f or having con pired to extort mon from
the said ele' at d r ailroad compan , upon th trial of whi,J1
it is charged the defendant committed the I erjury attempted to be a igned.
As above sta ted, J o eph B . David was one of the attorneys for the elevated railroad company in the per onal
injury case and testified on behalf of the People in thi
ca e. H e wear he wa al o special coun el for the People
in the trial of the con pirac ca e, and appear prominentl>
in the argument of this ca e * * *
1

* * * * * * * * * *
It is insisted that the judgment below hould be rever ed
because one of the attorney who appear a coun el for
the P eople and argued the case orally in thi court wa
a leading and material witnes on behalf of the pro. ecution
in the court below. In ju tification of hi c nduct it i insisted that there is n o law in thi State, statutor3 or otherwise, forbidding an attorne to he a witne and at the
ame time an attorney in a case. Doubtles that i true;
but court have generall3 condemned the practice a on
which hould be di .countenanced and of dou tful profe ional propriety. We aid, peaking by Ju tice Bree e in
Mo rgan v . R oberts, 38 Ill. 65 on page 85 : ''We are n t
advi ed that it is contrary to any statute or to an. maxim
of the common law to make the attorney in a a i . a witness in the cau e he i managing. This i a atter whi h
appeal to the pr ofessional pride of an attorn y and hi
en e of his true po ition and duty. In the En o·Ii 1 c urt .
in sever al ca e it wa h ld that an attor
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counsel ; that it was sometimes indispensable that an attor-

ney, to prevent injustice, should give evidence for his client.

It, however, leads to abuse. But at the same time there was

no law to prevent it. All the court can do is to discounten-

ance the practice, and, when the evidence is indispensable,

to recommend to the counsel to withdraw from the cause.

This subject has engaged the attention of other courts and

of this court, and however indecent it may be in practice

for an attorney retained in a case and managing it, to be

a witness also, we cannot say he is incompetent, and must

leave him to his own convictions of what is right and pro-

per under such circumstances." And again, in Ross v.

Demoss, 45 111. 447, Justice Lawrence said: ''On the trial

below the evidence was conflicting, but it seems to prepon-

derate in favor of the decree. The weight of the evidence

of Garner is somewhat impaired from the fact that he was

proved to have been one of the attorneys in the case, and

had a conditional fee, dependent on the result of the suit.
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It is of doubtful professional propriety for an attorney

to become a witness for his client without first entirely

withdrawing from any further connection with the case,

and an attorney occupying the attitude of both witness

and attorney for his client subjects his testimony to critic-

ism, if not suspicion ; but where the half of a valuable farm

depends upon his evidence he places himself in an unpro-

fessional position and must not be surprised if his evidence

is impaired. While the profession is an honorable one, its

members should not forget that even they may so act as to

lose public confidence and general respect."

The foregoing language of eminent judges of this court

was used in civil cases and is peculiarly applicable to this

case, in which the People are generally understood to be

represented by public officers. Here the witness first ap-

peared as an attorney for the Lake Street Elevated Rail-

road Company in the personal injury case, and was promi-

nent in procuring affidavits in support of the motion for a

new trial, and one of which he attempted to obtain from

the defendant, Wilkinson. He next appeared, he says, as

special counsel for the People in the prosecution of the

conspiracy case, and while he may not have actively ap-

peared in the prosecution of this case on the trial below, it

is quite apparent that he had more or less to do with shap-
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counsel; that it was sometimes indispensable that an attorney, to prevent injustice, should give evidence for his client.
It, however, leads to abuse. But at the same time there was
no law to prevent it. All the court can do is to discountenance the practice, and, when the evidence is indispensable,
to recommend to the counsel to withdraw from the cause.
This subject has engaged the attention of other ,courts and
of this court, and however indecent it may be in practice
for an attorney retained in a case and managing it, to be
a witness also, we cannot say he is incompetent, and must
leave him to his own convictions of what is right and proper under such circumstances.'' And again, in Ross v.
D emoss, 45 Ill. 447, Justice Lawrence said: "On the trial
below the evidence was conflicting, but it seems to preponderate in favor of the decree. The weight of the evidence
of Garner is somewhat impaired from the fact that he was
proved to have been one of the attorneys in the case, and
had a conditional fee, dependent on the result of the suit.
It is of doubtful professional propriety for an attorney
to become a witness for his client without :first entirely
withdrawing from any further connection with the case,
and an attorney oc,cupying the attitude of both witness
and attorney for his <'lient subjects his testimony to criticism, if not suspicion; but where the half of a valuable farm
depends upon his evidence be places himself in an unprof ssional position and must not he surprised if his evidence
i impaired. While the profession is an honorable one, it
members should not forget that even they may so act as to
lose public confidence and general respect."
The for going language of eminent judges of this court
was used in .civil cas s and is peculiarly applicable to thiR
a e, in whi h the Peopl are generally understood to be
r present d by public officer . Here the witness fir t app ared as an attorney for the Lake Street Elevated Railroad ompany in the p rsonal injury ca , and was promjn nt i pro uring affidavit in support of th moti n f r a
n w tri ], and on of whi h h att mpt d to obtain from
11 cl f n ant, Wilkinson. H n xt appear d, h say , a
"PP i l c un. 1 for the P op]e in the ro ution of the
n. irar. a. e, and whil h may not hav a tiv ly app r d in th pros0 uHon of thL case on th trial below, it
is quite a parent tbat h had more or less to do with shap-
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ing the course of the prosecution, and voluntarily, as we

have already said, appeared as a prominent witness in the

case. There is substantial ground for the inference that he

regarded the litigation throughout as between the elevated

railroad company and the defendant or defendants, rather

than as by the People for the enforcement of public rights.

The fact that he does appear in this record in the unenvi-

able attitude of a willing witness and a zealous attorney

should not, perhaps, work a reversal of the judgment be-

low if the record were in all other respects free from error,

but we cannot overlook such professional impropriety when

our attention is called to it.

Other grounds of reversal urged have received consider-

ation, but we think they are without substantial merit.

For the errors indicated the judgment below will be re-

versed.

Judgment reversed.

Mr. Justice Carter, dissenting.
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CAMPBELL V. MAHER.

Supreme Court of Indiana. 1885.

105 Indiana, 383.

Elliott, J.

In the course of his argument to the jury the counsel for

the appellee said: ''The record in this case shows that the

plaintiff was not willing to try this case at his home in
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ing the cour e of the prosecuti n, and voluntaril v a. w
have already aid, appeared a a I romin nt witne:. in th
case. Th re i ub tantial ground for the infer nc that h
regarded th litigation throughout a etw en th 1 vat f1
railroad ompany and the defendant or d f ndant rath r
than as by the People for the enforcement of pul li right. .
Th fact that he doe appear in thi record in th unenYiable attitude of a willing witne and a z alou attorn :
. hould not, perhap , work a rever al of th judo·m nt b low if the record were in all other respe ts free from error
but we cannot overlook such profe sional impropriety when
our attention is called to it.
Other grounds of reversal urged have received con ideration, but we think they are without substantial merit.
For the errors indicated the judgment below will be reersed.
_Judgment reversed.
MR. JUSTICE CARTER, dissenting.

Daviess county, among his neighbors, but has brought the

case to Pike county on a change of venue, among strang-

ers." The appellant objected, and the court, as the record

recites, "remarked that it was not improper for counsel to

refer to matters which were disclosed by the record, since

the whole record was before the jury, but that the argument

of counsel had gone too far, and should be limited to the

record." lYliat followed is thus exhibited in the record:

CAMPBELL V. MAHER.

"And thereupon counsel for the plaintiff resumed his seat,

and the counsel for the defendant again turned to the jury,

Supreme Court of Indiana.

1885.

and, resuming his argument, said: 'The court says T may

105 Indiana, 383.

ELLIOTT, J.
In the course of his argument to the jury the conn. Al for
th a1 pellee said: "The record in thi case show that th
laintiff wa not willing to tr~T thi. ca at hi h
in
Davi ss ounty among bis n io-hbor but ha. b · u:--ht th
ca e to Pike count. on a chanO'e of v nue among . tran~r .. " Th a pellant obj ted and the court a th r cor
'' r marked that it wa not improp r for un el to
r cit
r f r to matt r which w r di cl . d b.T th r
rd . in
the whole record wa b f r th jury ut that th argum nt
of conn el had gone too far , an houl b limit
t
r ror . " What followed i thu. . hil it
in th r
" n th r upon con 1 for tb plaintiff r um hi
and the oun 1 f r th d f n<lant gain turn d t th jury.
and resuminO' his argument aid: Th
urt .. ay I ma
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refer to the record. Gentlemen, the record of this case

shows that the cause was brought from Daviess .county to

this county on the motion of the plaintiff.' To which

statement the plaintiff's counsel again objected, and again

assigned in support of his objection the reasons assigned

by him in support of the objection to argument of defend-

ant's counsel herein above set out, but the court overruled

said objection, to which the plaintiff's counsel excepted,

whereupon the defendant's counsel again turned to the

jury and said: 'Gentlemen of the jury, I have only stated

to you what the record in this cause shows to be true, and

the court has decided that I have a riglit to do this.' "

The trial court was unquestionably wrong in ruling that

everything that appears in the record is the subject of

argument to the jury, for there are many things which

the record discloses that the jury have no right to consider.

Juries, as every one knows, are sworn to try the case ''ac-

cording to the law and the evidence," and an argument
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must be confined to the evidence and the law. AYhere a

party secures a legal right according to law, the fact that

he has secured it can not be used to his prejudice. A change

of venue is a legal right, and where it is awarded by the

court in conformity to law, it can not be used to the pre-

judice of the party by wiiom it was obtained, nor can it

be commented on in argument. It would be a perversion of

law to permit the exercise of a legal right, under the order

of the court, to be made the subject of consideration by a

jury. We need not, however, discuss this question further

for it is settled against the appellee by authority. Farnian

V. Lauman, 73 Ind, 568.

The comments of counsel were not mere general, fugitive

statements, but they were reiterated, and they were also

sanctioned by the ruling of the court, so that there was a

deliberate and emphatic presentation of an improper sub-

ject to the jury, and unless we can ascertain from the record

that no harm resulted, we must reverse. The record does

not enable us to declare that the appellant was not injured,

for the case is a close one upon the evidence, and we can

not say tliat the misconduct of the appellee's counsel did the

appellant no injury. There are cases where a reversal will

not be adjudged, although there is some misconduct in argu-

ment. Shular v. State, ante, p. 289, and authorities cited;

refer to the record. Gentlemen, the record of this case
shows that the cause was brought from Daviess .county Lo
thi county on the motion of the plaintiff.' To which
tatement the pJaintiff 's counsel again objeded, and again
as igned in support of his objection the reasons assigned
by him in support of the objection to argument of defendant's coun el herein above set out, but the court overruled
aid objection, to which the plaintiff's counsel excepted,
whereupon the defendant's counsel again turned to the
jury and said: 'Gentlemen of the jury, I have only stated
to you what the record in this cause shows to be true, and
the court has decided that I have a right to do this.' ''
The trial court was unquestionably wrong in ruling that
everything that appears in the re,cord is the subject of
argument to the jury, for there are many things which
the record discloses that the jury have no right to consider.
Juries, as every one knows, are sworn to try the case •'according to the law and the evidence, " and an argument
must be confined to the evidence and the law. \Vhere a
party secures a legal right according to law, the fact that
he has ecured it can not be used to his prejudice. A change
of venue is a legal right, and where it is awarded by the
court in conformity to law, it can not be used to the prejudice of the party by whom it was obtained, nor can it
be comment d on in argument. It would be a perversion uf
law to I ermit the exercise of a legal right, under the order
of the court, to be made the subject of consideration by a
jury. We need not, however, discu s this question further
for it i
ttled against the appellee by authority. Fannwi
v. Laitman, 73 Ind. 568.
Th comm nts of couns 1 w r not mer general, fugitive
. tat m nt. , but they ere reiterated, and they w re also
a ti n d by the rulin of the court, so that th re was a
d lib r t and mphatic pres ntation of an i pr 1 er . ubj ·t to th jur , an unl s we an a c rtain from tl1 r ord
th t n he rm r ult d,
mu t r v r e. The r
r l does
n t al 1 u. to d Jar that the appellant wa not injured,
f r th a. i a 1 s n upon th vid nc , and w can
n t . a)r that th mi. ondu t of th a pell 's couns 1 di the
p llant no i jnry. Th r ar ·ea s wh r a r versal will
tb
ljud ], 1th n h th r i som mi. ondu tin ar<Yut. hular v. Statr, ant , p. 2 , and authorities Hed;
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''Misconduct of Counsel in Argument," 14 Cent. L. J. 406.

This is not such a case.
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Misconduct of oun el in Argument," 14 Cent. L. J. 406.
This is not such a ca e.
Judgment reversed.

Judgment reversed.

HANSELL-ELCOCK FOUNDEY COMPANY V. CLARK.

Supreme Court of Illinois. 1905.

214 Illinois, 399.

Me. Chief Justice Ricks delivered the opinion of the

court :

HANSELL-ELCOCK FOUNDRY COMP ANY V. CLARK.

This is an appeal from a judgment of the Appellate Court

for the First District affirming a judgment of the superior

Supreme Court of Illinois.

1905 .

court of Cook county for $8,000 in favor of appellee, against

appellant, for damages for personal injuries sustained by

the appellee while in appellant's employ. Appellee, at the

.214

Illinois, 399.

time of the injury, July 16, 1901, was a structural iron

worker in appellant's service, engaged in the construction of

the St. Cecilia school building, — a three-story structure in

the city of Chicago, — and while so engaged was struck by

a large iron beam, sustaining the injuries for which this
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suit was brought.

The court limited the time of the argument to forty-five

minutes for each side, but extended the time seven minutes

for defendant's counsel, at their request, but refused to

grant further extension although requested so to do, and

this refusal of the court is also assigned as error. It is

earnestly insisted by counsel for appellant that because of

this limitation they were unduly hampered in the presenta-

tion of the case to the jury. We have always held this

question to be one within the sound discretion of the trial

court, but that where it appears that the discretion has

manifestly been abused this court would reverse the case

for such error. In cases of this character each side should

have ample time to present its case to the jury and to thor-

oughly argue the facts. The bare possibility of compromis-

ing the rights of either the plaintiff or defendant because

of not allowing counsel ample time in which to present a

client's cause should be carefully guarded against. Under

MR. CHIEF J usTICE RrnKs delivered the op1n1on of the
ourt :
This is an appeal from a judgment of the Appellate Court
for the Fir t Di trict affirming a judgment of the superior
court of Cook count for $8 000 in favor of appellee against
appellant, for damages for personal injuries u tained by
the appellee while in appellant's employ. Appellee, at the
time of the injury, July 16, 1901, was a tructural iron
i,,yorker in appellant's ervice engaged in the construction of
he St. Cecilia school building -a three-story structure in
the city of Chicago,-and while so en°·aged wa struck by
a large iron beam, su taining the injuries for which this
suit was brought.

* * * * * * * * * *
The court limited the time of the argument to forty-five
minutes for each ide, but extended the time seven minute
for defendant's conn el, at their request, but refu ed to
grant further exten ion although reque t d o to do and
thi refu al of the court i al o a i ·n d a error. It i
earne tly in i ted by coun el for app llant that be au e of
this limitation they were unduly hamp red in the re ntation of the ca e to the jur.. . We ave alway h 1 thi
que tion to be one within the sound di cretion of th trial
ourt but that where it a pear that th di r tion ha
manif tly b en abu e thi
urt would rev r · the •Ca
for u h errGr. In ca e of thi hara t r a h ide hould
have ample time to pr ent it a to th jury and to thorouo-hly argue the fact . Th bar p ibi1ity of c
r mi ino- the ri ht of eitb r the plaintiff r d f nda t b au e
of not allowino- oun 1 am 1 time in w i h to pre nt a
cli nt' cause should be carefully guard d against. Under
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our system of jurisprudence the power of the jury is so

great, trial courts should be liberal in their allowance to

counsel of time in which to review and argue the evidence.

The trial court, however, who hears the case is in a far bet-

ter position to judge as to the time proper to be given

counsel for argument than can be a court of review, and

we are not disposed to reverse a case, for the reason alone,

that the time allowed counsel for argument was too short,

unless we are thoroughly satisfied the complaining party

has in fact been wronged by an undue limitation. In this

case we think the trial court might very properly have

granted counsel more time for argument, but we do not

think we would be justified in reversing the case on the

simple ground that the limitation was unjust. But seven

witnesses testified for appellee and nine for appellant. The

record shows that the examination of the witnesses began

on the 17th of March, 1903, and that upon the convening

of the court on the 19th the verdict of the jury was returned.
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But five witnesses on each side testified as to the condition

and scene of the accident. We cannot say from a review

of the evidence that the time allotted counsel for argument

was manifestly too short.

The judgment of the Appellate Court will be affirmed.

Judgment affirmed.
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ur s Tstem of jurisprudence the power of the jury is so
great, trial courts hould be liberal in tbeir allowance to
counsel of time in which to review and argue the evidence.
The trial court, however, who hears the case is in a far better po ition to judge as to the time proper to be given
rounsel for argument than can be a court of review, and
we are not disposed to reverse a case, for the reason alone,
that the time allowed counsel for argument was too short,
unless we are thoroughly satisfied the complaining party
has in fact been wronged by an undue limitation. In this
case we think the trial court might very properl3T have
granted counsel more time for argument, but we do not
think we would be justified in reversing the case on th€
imple ground that the limitation was unjust. But seven
witnesses te tified for appellee and nine for appellant. The
record shows that the e~r amination of the witnesses began
on the 17th of March, 1903, and that upon the convening
of the court on the 10t11 the verdict of the jury was returned.
But five witnes es on each side testified as to the condition
and scene of the accident. We cannot say from a review
of the evidence that the time allotted ·counsel for argument
was manifestly too short.

* * * * * * * * * *
The judgment of the Appellate Court will be affirmed.
Judgment affirmed.

