CHAPTER XII
EXAMINATION BY WRITTEN INTERROGATORIES
FILING INTERROGATORIES
All of the jurisdictions which allow discovery by writ
ten interrogatories, except England, allow the filing of
the interrogatories as a matter of right, with any objec
tions being decided subsequently. In a few jurisdictions
the questions are annexed to the appropriate pleading,
but the more usual practice is to file the questions sepa
rately. The following American jurisdictions require
some additional step in the nature of a showing of the
propriety of the interrogation either by petition or affi
davit : Alabama, Connecticut, Tennessee, Louisiana, and
New Mexico. Indiana requires that the proponent also
obtain a rule to answer, which is given as of course.
Virginia requires that the proponent, after filing inter
rogatories, require the clerk to issue a summons to be
served by the proper officer. Georgia requires that he
take out a commission, as in deposition procedure. Stat
utes in the following states specify that the adverse party
· be served with a copy of the questions : Massachusetts,
United States Equity, New Mexico, Washington, Ala
bama and Florida.
The English practice is slightly different from that
which obtains in the United States. Up until 1893 in
terrogatories were delivered directly to' the party to be
interrogated and then he entered his objections, as is
generally the practice in American jurisdictions at pres
ent. But since 1893 it has been necessary to first obtain
leave of court before filing interrogatories. 1 The par1 Annual

Practice, order 31, rule 1.
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ticular interrogatories proposed to be delivered are first
submitted for approval to a master in chambers on sum
mons for directions.2 A copy of the proposed questions
is usually served with the notice· of the application, which
is filed two days before the heariJ,lg. At the hearing the
master may either grant or deny the application, in whole
or in part, or he may alter the number, extent or for� of
the questions.3 The English system contemplates the
obtaining of judicial approval to the particular questions
before they are put to the adverse party.
NUMBER

OF

QuESTIONS ALLOWED

One of the most troublesome problems in some Ameri
can jurisdictions, notably in Massachusetts, has been
whether a party may file as many questions as he chooses
to. The Massachusetts experience in this regard throws
an interesting sidelight upon the relative effectiveness
of an oral interrogation and a written interrogation.
Prior to 1929 there was no limit to the number of in
terrogatories which might be filed. In one case 2,258
interrogatories were filed.4 Gradually there came into
use mimeographed and printed forms which contained
two, thtee and four · hundred interrogatories. These
qu�stions were not prepared with . reference to the par
ticular case in which they were to be used, but were stock
forms entirely. Their most widespread use was in auto
mobile accident litigation. One of the purposes in using
so many questions was to put each principal question in
so many forms that evasion would be difficult. It was
urged by way of justification of the practice that, ' ' Most
automobile collision cases involve the 'Same questions,
which can be covered by a prepared set of interrogatories,
and, where plai!ltiffs ' lawyers flood the courts · with
I Id. rule 2 ; Stringer, A. B. 0. Guide to Practice (1928), 66.
3 Rosenbaum, Rule Making Authority, 128.
4 First Report of Massachusetts Judicial Council (1925) 42.

94

DISCOVERY .BEFORE TRIAL

thousands of cases where merit does not exist, or is very
doubtful, there is no sense or reason for the defendant
trying to get up a special set of interrogatories where
the same principles are involved ; and in order to do it,
a company, under the laws of compulsory insurance,
would have to hire a separate building and a corps of
lawyers and stenographers and the work would be much
less accurate than under a system of mimeographing. ' ' 6
In time the practice became extremely burdensome
upon the courts. Almost all of the various motion hours
were taken up in deciding objections to interrogatories.
Oftentimes the questions asked, as applied to the par
ticular case, were quite ludicrous. The burden on the
clerk 's office was surprisingly heavy. Yet, in a test case
which was carried to the Massachusetts Supreme C6urt,
the practice was allowed. 6 Just recently a statute has
been enacted limiting the number of interrogatories
which may be filed as of right to thirty.7 Nor can several
questions be grouped in one interrogatory so as to escape
the rule, for the thirty include " interrogatories subsidi
ary or incidental to, or dependent upon, other interrog
atories, however the same may be grouped, combined or
arranged. ' ' There is little or no complaint with the
operation of the new rule. Usually, it is said, thirty
questions, if fully answered, are sufficient. Additional
interrogatories can be propounded in a proper case by
special leave of court. The burden upon the court has
been greatly lessened, although it is still considerable.
Other effects of the change are that considerably more
care is spent in the framing of interrogatories and an
swers ; and the use of motions for specifications and par
ticulars has increased. Mimeographed and printed
6 From the defendant 's brief in the case of Goldman v. Ashkins (1929)
266 Mass. 374, 165 N. E. 513.
6 Goldman v. Ashkins ( 1929) 266 Mass. 374, 165 N. E. 513.
7 Aets 1929, ch. 303. Cf. suggestion that this be done, First Report
of Massachusetts Judicial Council (1925) 42.
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forms are still in use, but they comply with the rule.
Usually about sixteen interrogatories are included in the
printed form. The questions have to do chi-efly with mat
ters bearing upon items of damage, extent of injuries,
physicians and nurses employed, earnings at the time of
the accident, and similar matters. "' Forms used by plain
tiffs usually include questions as to ownership and
agency. Clerks who handle such work in some of the
larger law offices have a dozen or so of these mimeo
graphed forms from which they can select the one most
nearly appropriate to the particular case.
Other American states have had less trouble in this
regard principally because they confine the interrog
atories to so narrow a scope that they are not used for
the purpose of eliciting a full discovery upon all the
issues of the case. In Washington one hundred and sixty
interrogatories were filed in one case.8 While there is
no arbitrary limit upon the number of questions under
'
the federal equity practice, the courts look with dis
favor upon an excessive number being filed.9 In the few
states in which both an oral examination for discovery
and one upon written interrogatories are allowed, there
is no need nor desire to increase the number of the writ
ten intertogatories. Rather they are used, if at all, for
the purpose of obtaining a few formal admissions.
ANSWERING INTERROGATORIES
It is uniformly provided that the party served with ·
interrogatories file an explicit, responsive, and full an
swer to each question separately. Of course, as a prac
tical matter, one of the chief complaints with the writ
ten interrogatory procedure is that answers usually are
so evasive as to give little enlightenment. The time
8 Pearce v. Greek Boys' Min, Co. (1907) 48
9 A. B. Dick Co. v. Underwood Typewriter

Wash. 38, 92 Pac. 773.
Co. (1916) 235 Fed. 300
But for a late case in which 345 interrogatories were filed see O 'Brie�
v. Makey (1929) 36 F. (2d) 89.
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within which answers should be :filed varies in the differ
ent jurisdictions. Three different schemes are employed
in various jurisdictions : ( 1 ) Some statutes provide a
specific time within which answers must be :filed unless
the court orders otherwise. Provisions of this character
are : England, ten days ; United States Equity, :fifteen
days ; Massachusetts, ten days ; Alabama, sixty days ;
Washington, twenty days. ( 2 ) Statutes in the following
states provide that the interrogatories shall be answered
in such time as the court may prescribe ; Indiana, Iowa,
Connecticut and Virginia. 10 ( 3 ) States which allow inter
rogatories to be annexed to the pleading require that
answers be filed within the time allowed for answering
the pleading to which they are annexed. This is the pro
vision in Ohio, and under the special interrogatory pro
cedure in equitable' actions in Kentucky and Arkansas.
The adverse party usually is allowed to include in his
answers relevant matters in avoidance. 11

·

10 In Virginia sixty days is the maximum allowance that the court
can grant.
11 In addition to the statutes see Baxter v. Massasoit Ins. Co. (1866)
95 Mass. 320 ; Railsback v. Koons ( 1862) 18 Ind. 274 ; Phelps v. Mul
haupt (1920) 146 La. 1078, 84 So. 362. See also 1 A. L. R. 76, 91, for
a note as to the theoretical basis for such a rule in connection with
self-serving declarations; and Grinnell, Discovery in Massachusetts,
16 Harv. L. Rev. 110, 193, as to policy considerations.

