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IN GENERAL.

§155. By statute.-“At the time of the ﬁrst appearance of
the parties before the justice, either upon the return of process
or their Voluntary appearance to join issue, the pleadings of
the parties shall be made, unless the justice shall allow, fur
ther time upon cause shown, and when both parties have ap
peared, an issue shall be joined before an adjournment shall
be had, except as aforesaid; and when the defendant shall
have appeared upon a warrant, the pleadings shall be made
within such reasonable time as the justice shall allow for that
purpose/’1

Discretionary power of justice as to time of receiv
upon the return of a summons, after
ing‘ pleadings.-When
waiting an hour and twenty minutes, the plaintiff declared,
and proceeded to the proof of his demand by examining two
witnesses; and then (an hour and a. half after the time speci
§156.

When a party is
1—C. L., 5 766.
brought before a justice upon a war
rant, he should be allowed reasonable
time to procure counsel and to plead:
Brown v. Kelley, 20 Mich., 32; Med
daugh v. Williams, 48 Mich., 172; 12
In the latter case, when
N. W., 34.
the defendant was brought before the
justice upon a warrant, he was re
quired to plead immediately, which he

did by putting in the general issue,
and the suit was then adjourned. Held,
that having been compelled
to plead
immediately, it was his privilege. as a
matter of right, on the adjourned day
to amend his pleading by adding there
to a notice of special defense under the
general
issue. but this privilege having
by the justice, the judg
been denied
ment was reversed.
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ﬁed in the summons for appearance) the defendant appeared
and asked leave to plead, offering to pay all costs, and the
justice refused to give such leave, and only permitted the
defendant to cross-examine the plaintiff ’s witnesses, the court
held that the defendant should have been allowed to put in
his plea and go into his defense.’ In a. former case,3 the court
decided that the defendant may plead if he appears and
offers to make his defense before the co1u"t has entered upon
the trial of the merits. In the above case, in 12 Wendell, the
judge observes: “I would approve of the qualiﬁcation to the
general rule, contained in Sweet v. Coon, and allow the de
fendant to plead, if he appeared on the return of the sum
mons before the cause is adjourned, or even after, if the plain
tiff was still present, or before the plaintiff had closed his
case, if he went to a hearing on a. return day. The latter indul
should grant, because, if the plaintiff came prepared
gence
for a hearing on the return day, he must have prepared under
the expectation that the defendant would appear, and there
fore there would be no great inconvenience in permitting the
defense.”
But, to allow a defendant to come in on an adjourned day
and go into his defense, although upon payment of costs and
consenting to an adjournment, would tend to encourage negli
gence on the part of the defendant, and to promote delay and
The defendant not appear
embarrassment of the plaintiff.
ing on the return of the summons, the plaintiff at the ad
journed day is not bound to anticipate and prepare for a eon
tested trial; and to permit the defendant to have the beneﬁt
of a trial under such circumstances, is allowing him to take
advantage of his own negligence, to the prejudice of another.‘
In such a case the defendant would be allowed only to give evi
dence in mitigation of the damages.“
But where the defendant appeared on the adjourned day,
for the ﬁrst time, and made an affidavit excusing his default
in not appearing on the return day, and generally of merits in
the cause, as advised by coimsel, and oifered to pay the costs
of the adjournment and all subsequent proceedings, and to

I

2-—I'lckert v. Dexter. 12 Wend.. 150.
3—Sweet v. Coon. 15 Johns., 86.
11

4.—Plckert v. Dexter, 12 Wend.,153;
Snell v. Loucks, 11 Johns., 69.
5—Snell v. Loucks, 11 Johns, 69.
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a further adjournment if he wished it, and,
circumstances,
asked leave t0 plead and tendered
under the
a plea, the court held that a justice might, on the cause shown,
have given the leave without violating the spirit of any de
cision of the court; that he had the same power in this respect
as a court of record, which is to let in a defendant to plead
at any stage of the cause, on such terms as shall save all reason

allow the plaintiff

able chance of preparation to the plaintiff, while it subserves
the purposes of justice by promoting a trial upon the merits,
without dispensing. with the exercise of proper diligence on
the side of the defendant.“
But as this is matter of discretion
merely in ‘the justice, his decision upon the question is con

For that reason the justice should not be too rigid
clusive.
If the justice is satisﬁed by the aili
upon the defendant.
davits, or otherwise, that the defendant has a good excuse for
not appearing on the return day, that he has a good defense,
and that the application is made in good faith, he should
allow the party to plead. He may also require the defendant
to pay the costs of the plaintiif in preparing for trial, in case
an adjournment should be wished by the plaintiff; he may
require the defendant to consent to an adjournment, and to
admit the aﬁidavit of a witness for the plaintiff, in case of his
absence on the day of trial.
§157. Nature and essentials of.—Pleading is the statement
in a logical and legal form of the facts which constitute the
plaintiﬂ"’s cause of action, or the defendant's ground of de
fense; it is the formal mode of alleging on the record that

which would

or the defense of the party in

be the support

evidence.

And in general, whatever circumstances are necessary to
constitute the cause of action on the ground of defense, must
be stated in the pleadings, and all beyond is surplusage.
But
facts only are to be stated; and not arguments or inferences,
or matters of law."
6—Jenkins v. Brown, 21 Wend., 464.
Justices‘ courts have all such powers
for the purposes of jurisdiction as are
usual in courts of record. except the
power of setting aside a verdict and
judgments
thereon:
Van
nrresting
Sickle v. Kellogg, 19 Mich., 49.
-

7—1 Chitty's Pieadings, 10 Am. cd.,
214: Picard v. McCormick.
11
Mich., 69. The real object of pleading in
any court is, to apprise the opposite par
ty of the nature and grounds of the
action, or the defense, as the case may
be. so that there shall be neither mis
213-
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Construction of pleading‘s.4Pleadings in justices’
§158.
courts have always been liberally construed, and great latitude
has been allowed in them.“
But, notwithstanding the liberal
ity with which courts have regarded them, they are still
subject to the same rules as the pleadings in courts of record;
and it is only when they have passed without objection from
the opposite party that they have been regarded with favor
by the courts.”
§159. May be written or 0ral.—“The pleadings in a suit
before a justice of the peace may be either written or verbal,
at the discretion of the party making the same, except in
case of notice of title to land; when written, they shall be
ﬁled with the justice; when verbal, the justice shall enter in his
docket the substance thereof; the declaration shall be sufficient
on general demurrer, if conformable at the time, to the rules
of pleading applicable to the circuit court; the plea of the
general issue shall be in the same form as in those courts, and
notice of any defense not admissible under the general issue,
shall be given with such plea; no special demurrer shall be
allowed; pleas in abatement must be pleaded under oath, and
the execution of a written instrument, ﬁled with the justice,
apprehension nor surprise on the trial
as to what matters are to be litigated:
iiurtford v. liolmes, 3 i\iich., 463.
justices‘
8—Pieadings
courts
in
should be viewed with llberaiity. Tech
nicailties in such pleadings should be
discountenanced, and substance instead
Hurtford v. Holmes,
of form required:
3 hiich.. 460.
Technicalities and form
nor required _in
are neither expected
proceedings of justices‘ courts:
the
Kinyon v. Fowler, 10 Mlch., 16: see.
Wilcox v. Toledo, etc., R. R. 00., 43
Mich., 584: 5 N. \\'.. 1003; Snyder v.
Wlnsor, 44 Mich., 140: 6 N. W.. 197.
But. while the rules of pleadings ap
plied to justices‘ courts are extremely
liberal. a cause of action must be as
fully proved in those courts as in any
other:
Clcotte v. Morse, 8 Mich., 424.
lnsuﬂiciency of a pleading,
9—'l‘i1e
either for want of substance or suffi
cient speciﬁcation, may be waived by
the party to be affected by it: and ii.’
the declaration is not sufficient in this

respect,
and the defendant pleads is
suably, and goes to trial on the. merits,
he is estopped
from objecting after
wards to the pleading for insufficiency:
Hartford v. Holmes, 3 .‘\iich., 460, 464.
Thus, pleading to the merits and going
to trial thereon before a justice, pre
eludes the defendant from objecting to
evidence on the ground that particular
facts essential to its introduction were
not set forth in the declaration, if it
so states the pialntlﬂ‘s cause of action
that it may be fully understood, and
so as not to mislead the defendant:
Chancey v. Skeels, 43 1liich., 347; 5
And, though a declara
N. W., 380.
tion be informai, if it fairly apprises
the defendant of the
claim
made
against him, it will be held sufficient
if not demurred to: 43 Mich., 584,
supra; see. Wheipley v. Nash, 46 Mich.,
25: 8 N. W., 570. Pieadlngs are always
understood to date, as to their aile
gatlons, from their actual filing: Alien
v. Carpenter, 15 Mich., 41.
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THE DECLARATION.

Requlsltes of.—The declaration is a speciﬁcation, in
of the circumstances which constitute the plain
tiif’s cause of action. The general requisites of a declaration
are: 1st, that it correspond with the process; 2d, that it con
tain a statement of all the facts necessary in point of law to
§160.

a legal form,

sustain the action, and no more; and 3rd, that these facts be set
forth with certainty and truth."
The declaration must agree with the process in the number
of the plaintiffs, and the character in which they sue.

Mistake in name of p1a.intiﬁ.—The name of the plain
If the name of the plaintiff
must
be stated in the process.
tiff
is mistaken in the process, the same name may and must be in
the declaration; unless the process is amended as it may be,
by inserting the true name." If, however, the correct name
is not used, the defendant may plead the misnomer in abate
§ 161.

ment.13

\

Mistake in name of defendant
The same rule, as to
§ 162.
“No process shall contain the
number, applies to defendants.
names of the defendants in more than one action.”“
“When in actions for tort, a summons is returned not found
or served by copy, as to part of the defendants who shall not
10—C. L., 5 767; Crouse v. Derby
Pieadings in jus
shire, 10 Mich., 481.
tices‘ courts are to be viewed with
iiberallty and to be liberally construed:
Bank v. Carson, 60 Mich., 432; 27 N.
are not fav
W., 589.
Technlcalities
ored;
Soper v. Mills, 50 Mich., 752
14 N. W., 704; Whittle v. Bailes. 65
Mich., 6-10; 32 N. W., 874: Nugent v.
Tcachout, 67 Mich., 571; 35 N. W.,
254; Lynch v, Craney, 95 Mich., 199;
54 N. W., 879.
Still they must be suﬂieient to fairly
show a cause of action, and with sulﬁ
cient certainty to obviate surprise on
the part of the other side and to enable
him to prepare to meet the proofs:
Watkins v. Ford, 69 Mich., 457; 37 N.
W., 300.

11-1

Chitty’s Pl., 10 Am. ed.. 240.
the declaration is in writing
it must conform in substance to the
rules of the (‘ircuit Court: Benalieck
v. 1'eople, 31 Mich., 201.
Declarations
in justices‘ courts are to be liberally
construed, and, though informal, when
they fairly apprise the defendant of
the claim against him may be held suf
ﬂcient: Costello v. TenEyck, 86 Mich.,
348; 49 N. W., 152; see cases cited in
preceding note.
12—Willard v. Missani, 1 Cow., 37:
Waterbury V. Mather, 16 Wend., 611:
but see, 1 Chitty's PL, 10 Am. ed.,
241."
13—Waterbury v. Mather, 16 Wend.,
244.

If

611.
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appear, the plaintiff may dismiss the cause as to such defend
ants, and proceed against the defendants personally served or

"5

appearing.’
If the defendant be sued by a wrong name, and does not ap
pear, the process having been personally served, the plaintiff
will declare against him, and proceed to judgment, in the name
in the process. The defendant may either plead the misnomer
in abatement, or move to set aside the process," unless a ﬁcti
tious name is used." When a suit is commenced for or against
and the names of all the several parties are
the
known,
not
suit may be commenced in the partnership
name of said plaintiﬁs or defendants, and the plaintiffs or de
fendants have the right, at any time- before the pleadings are
closed, to amend the same by inserting the names of the parties
In actions upon instruments in
composing the partnership."
writing, any of the parties to which are designated by the
initial letter or letters, or contraction of the christian or ﬁrst
name or names, it is suﬁicient to describe them in the same
a copartnership,

manner in the declaration.“
’._
If a person enter into a bond or deed by a wrong name, he
should be sued by such name; and a declaration against him
by his right name, stating that he by the wrong name executed

19--C. L.,

165.

;

c 1

d
9

u

3

2
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764; ante,
24: see.
1R—C. L.,
liuhbardston Lumber Co. v. Covert. 35
.\ilch., 261.
This section can only
apply where there is a partnership, and
not to a case where a single person
uses a name’ indicating n partnership
Sterling
v.
which does not exist:
N. W.,
Heintzrnan. 42 Mich., 449:

Shaw v. Fortine, 98 Mich., 254; 57
N. W., 128; Fisher v. Northrup, 79
Mich., 287; 44 N. W., 610.
20-1 Chitty‘s Pi., 245: Gould v.
Taunt., 504; see, Meredith v.
Barnes.
Hinsdale,
Caines, 362.
The mis
spelling of a name is not material, if
the two names be of the same sound:
Chitty‘s PL. 245.
The name is the
same when the pronunciation
is the
same:
Doug., Mich., 69; Finnegan
v. .\ia_vworm,
Mich., 146.
But when
"the Board
ot Supervisors
of the
County of St. Joseph." brought suit on
a bond, alleging that
was given to
“the Board of Supervisors of the Coun
ty of St. Joseph ;” but the bond proved.
was given to “the Supervisors of the
County of St. Joseph," the court held
1

We-nd., 611.

'

seems

1

it

"s

Hm
mm
761
that a plalntlif cannot avail
himself of the tatute allowing process
to be issued against a defendant by a
ﬁctitious name, on the ground that his
name was not known to the plaintiff,
unless an averment to that etfect is
contained in the declaration, or is al
leged by way of replication to a plea
ot misnomer: Waterbury v. Mather, 16
:_1_(_

5 763; ante, 5 30: see,
v. Abbott, 28 Mich., 210: Bar
ber v. Smith, 41 Mich., 138:
N. W.,
002- Ba ms
V .Eat on .12 Mi 11., H7
I-‘owiass

“8_

'09

_

°':

, 4 C

_y

‘";“

15__C' [M5
6__M
_

nil
@541
.,.

the bond, is bad, and the defendant may avail himself of this
objection under the general issue.” -
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variance between the summons and declaration, as to the
plea, is a. matter of form, merely, and not to be regarded."
Requirement as to allegations of fact in the declara
ti0n.—If the defendant does not appear, or appearing, does
not object to the declaration, technical nicety or form in it will
§163.

not be required.
In such cases, pleadings having no claim
to form, and very little to substance, have been held good.”
It is no objection that there is no venue; nor in an action for
goods sold, that there is no averment that the goods were sold

and delivered by the plaintiff to the defendant; and that no
promise or undertaking by the defendant is stated.“ When
the declaration was “for moneys due on contract (lost by
ﬁre), damages for non-performance of contract, services ren
dered, money paid, goods sold and delivered,” it was held
that there was a variance, and that
the plaintiffs should have averred in
that the bond was
the declaration
made to them by the name mentioned
Supervisors of St. Joseph
in the bond:
v. Coifenbury, 1 Mich., 355.
21——See, ante, 5 30.
22—Groi! v. Griswold, 1 Denio, 432;
Klnyon v. Fowler, 10 Mich., 16; see
Soper v. Mills, 50 Mich., 75; 14 N.

But the declaration must
W. 704.
contain a substantial statement of a
Therefore, where a
cause of action.
plaintiff, in declaring against the in
dorser oi’ a note, merely presented the
note indorsed by the defendant, and
stated that he declared against the de
iendant as lndorser, without making
any statement or averment as to the
presentation of the note for payment,
and notice ot non-payment to the de
fendant, the declaration was held bad,
as those latter allegations were neces
sary to show the liability ot the de
fondant:
Barber v. Taylor, 1 Mich.,
352.
But when a declaration con
tains in substance a cause of action,
and to which the general issue is
pleaded, it will, after Judgment be pre
sumed that all inaccuracies and defects
in the plaintiff's statement of his case
were supplied by proof on the trial:
Stange v. Clement, 17 Micb.,
402.
Pleading and going to trial precludes
parties from setting up merely tech

nical detects.
where the declaration
contains a good case otherwise: Grand
Rapids & Indiana Ry. Co. v. South
wick, 30 Mlch., 446.
But the objec
tion that the declaration tails to state
any cause of action is not waived by
pleading tovthe merits; the point may
be made by an objection to the intro
duction oi.’ any evidence:
Stoﬂet v.
Marker, 34 Mich., 313; Jennlson v.
Ilaire, 29 Mich., 207.
Where the
statute has Ozpressly required the ex
istence of any tact, in order to give a
cause
of action, such fact must be
avcrrcd in the declaration:
Beaubien
v. Cicotte, 8 Mich., 12.
in declaring on a. statute, where
there is an exception in the enact
ing clause, the pleader must negative
the exception; but where there/-is no
exception in the enacting clause. but
an exemption in o. proviso to the enact
ing clause, or in a subsequent
sect on
oi! the act, it is a mutter oi’ defense,
and must be shown by the defendant:
Myers v. Carr, 12 Mlch., 71; Lynch
v. The People, 16 Mich., 472.
in construing statutes adopted from
the laws of other states, our courts
will apply the same construction as
given by the courts of the state from
which they were adopted:
Harrison
v. Sager, 27 Mich., 476.
23—Staii.'ord
183.
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“We have repeatedly held that pleadings in justices’
courts, as brief and imperfect as those in the present case,
were suﬁicient to let in the evidence, unless the party was
called on at the time of joining issue, to state his cause of
action or defense more at large.”‘15
When the defendant does
not demur, but goes to trial, and is fairly beaten on the merits,
the court above will overlook all defects of form, and of sub
stance too, in the pleadings.
But if the declaration does not
set forth a cause of action, if one is not made out by proof,
the judgment will be reversed. Thus, where the declaration al
leged that the defendant, or his family, set his dog on certain
swine of plaintilf, and proved that the daughter of defendant,
good.“

v. Rummeli, 5 Hill. 60;
Thus, where the plaintiff
declared verbally “on common counts
in assumpsit. and also on a hreach
of a written contract, now on ﬁle in
court, in all for three hundred dollars
or under," and the defendant pleaded
issue,
the general
it was held that.
under the liberal rules of pleading ap
plicable to justices’ courts. the declara
tion was sufficient. and that the con
tract referred to was admissible in evi
Bradshaw v. Mc
dence thereunder:
Laughlin. 39 Mlch., 480; see, Soper v.
Mills, 50 Mlch., 75; 14 N. W., 704.
by an aycnf—
Contract executed
When a contract purporting to be ex
respective
ecuted
the
lvy agents of
parties was set forth at length in the
declaration, and alleged to be the con
tract of the parties, the declaration
showing
was held sutllcient without
Re
how the agency was constituted:
gents. etc., v. The Detroit Y. M.‘s. S.,
12 Mlch., 138.
Consideration, how allc_r1cd—ln
de
clnring upon simple contracts. except
in those cases where the contracts
import a consideration. the
themselves
rules of pleading require the considera
tion to be set out. When the mode in
which the consideration is stated is
defective, informal or uncertain. the
declaration will be had on demurrer.
The consideration is required to be set
forth. that the court may sec that it
is of the kind and nature to sustain
and should he distinctly
the premises.
set out that the court may judge of it:
should state the
and the declaration
expressly
and
whole
consideration

24—Young

7

ilill.

503.

formally, correspondent with the facts
in the case, and co-extensive
with the
contract.
If the plaintiff may, in gen
eral terms. allege that there was a
consideration,
specifying
without
in
what it consists, it will be impossible
for the court, upon demurrer, to say,
from the declaration,
whether that
which the plaintiff considers a valid
consideration, is, in fact, one which
will support the action.
Therefore,
where the declaration
simply avers
that the promise was made for a good
and valuable consideration,
without
stating in what the consideration con
But, if
sists. it is clearly defective.
to such a declaration the defendant
should plead
the general
issue,
he
would be deemed to have waived his
right to a more speciﬁc statement of
consideration,
the
and the plaintiff
might prove a suﬂlcient consideration
under it. and the judgment would be
sustained:
Kean v. Mitchell. 13 Mlch.,
207; see Tillman v. Fuller. 13 Mlch.,
113; Comstock v. ilowd, 15 Mlch., 237.
But in a declaration on the common
counts in assumpsit, it is not neces
sary to set out the consideration, nor
to explain what it consisted of: Crane
v. Grassman. 27 Mlch., 443.
‘Vixen a
party claims pay for his services rend
cred under a special contract which he
has performed on his part, and noth
ing remains hut to receive payment in
money, he may declare upon the com
mon counts only, and need not set out
the special agreement: Crane v. Grass
man. 27 Mlch., 444.
25-—Young v. Rummell, 5 ilill, 60.
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not by his direction, set the dog on the hog, the judgment
was reversed, because the father was not answerable for the
act of his daughter, done without his authority or approval;
but the daughter, whether an infant or not, was answerable
for her own trespass.“ So, where the plaintiff declared for
the breach of a “verbal contract” in a case where the statute
of frauds required the contract to be in writing, and the de
fendant pleaded to the declaration, and on the trial, upon proof
of the parol contract, the defendant for that reason objected
that the contract was invalid, which objection was overruled,
the judgment rendered for the plaintiif was reversed?"
The

of Barber v. Taylor” may seem, at the ﬁrst view, to con
ﬂict with the above cases, but such is not the case. In a recent
case, the supreme court held that pleadings in a justice ’s court
should be viewed with liberality.
That technicalities in plead
ings in their courts should be discountenanced, and substance
instead of form required.
That the object of a pleading in
any court is to apprise the opposite party of the nature and
grounds of action or defense, as the case may be, so that there
should be neither misapprehension nor surprise on the trial as
to what matters are to be litigated.
That if a party is not
he
or
may
demur
sufficiently apprised,
demand a more full
and particular statement before joining an issue upon the
merits.
But if he pleads issuably, and goes to trial on the
case

merits without objection, he shall be, upon principle, estopped
from raising any objection afterwards to a pleading of the case
on _the ground of its suﬁiciency, either for want of substance
or sufficient speciﬁcation.”

But

may require the declaration to
contain all which is required by law to be set forth in it; that
The declaration will be
is, it must be correct in substance.
a party,

by demurring,

26—Tl!‘l't v. Tiﬂt, 4 Denio, 175.
1 Denio,
v. Armstrong,
550.
Where a thing is originally au
thorized by statute, which could not
be done at common law, then, in plead
ing, everything must he averted, which
the statute requires, to bring the act
Thus, in the case of a
done within it.
will of lands, it must be averred to be
in writing.
But where a statute makes
a writing necessary in a case where it
27-—Green

was not so at the common law, then
in pleading, it is not necessary to aver
that the writing was made; that the
writing was made is a matter of evi
dence to be shown upon the trial: Day
ton v. Williams, 2 Doug., Mich., 32.
28—1 Mich., 352.
29—Hurtford v. Holmes, 3 Mich.,
460.
And see cases ante, 55 159, 160,
notes 10 and 11.
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suﬂicient on general demurrer, if conformable, at the time, to
the rules of pleading applicable to the circuit court. A special
demurrer is not allowed.3°
§ 164.

Declarations

in actions by or against corporations.

In the pleadings “in actions by or against any corporation
created by or under any law of this state, it shall not be neces
sary to recite the act or acts of incorporation, or the proceed
ings by which such corporation was created, or to set forth the
substance thereof, but the same may be pleaded by reciting
the title of such act, and the date of its approval.”31
Declarations on judgments.-“In pleading a judg
§165.
ment or decision of a court or oﬁicer of special jurisdiction,
it shall be suﬁicicut to allege generally, that judgment or dc
cision was duly given or made.”32
§166. Pleading performance of condition and on open ac
c0unts.—“In pleading the performance of a condition prece
dent in a contract, it will be suﬂicient to allege generally, that
the party performed all the conditions on his part; if the
allegation be denied, the facts showing the performance must
be proved on the trial.”33
“Plaintiffs, in actions founded on open accounts, shall em
brace all claims then due on account, not exceeding twenty-ﬁve
dollars, or failing so to do, shall not recover costs in any subse
quent suit on claims not so embraced.”34
“A
30—-(‘. L., § 767: ante, 5 159.
general demurred to a declaration is
simply an objection to it on the ground
It can
that it is insuihcient in law.
not be doubted that in whatever form
it be put any objection in Justice's
court, by the defendant that the plain
tiff's declaration is insufficient in law,
would be held suﬂicient to constitute a
Stevens v. Harris,
general demurrer":
A
99 Mlch., 230, 233: 58 N. W., 230.
general demurrer is a waiver of objec
tions to jurisdiction over the person:
Thompson v. Michigan M. B. Assn.,
52 llilch.. 522: 18 N. W., 247; Norberg
v. iieineman, 59 Mlch., 210; 26 N. W.,
481.
31
C. L3, Q 10472; see, Wilson Sew
ing Machine (*0. v. Spears, 50 Mlch.,
534: 15 N. W., 804.
3i2—\"..

L.,

5 770.

In declaring on a Judgment rendered
by a Justice of the peace, the‘ usual
form applicable to judgments in courts
of record, without stating the particu
lar facts whereby the justice obtained
Jurisdiction,
Thus, on a
is suﬂicient.
judgment in assumpsit, a statement of
the amount of the judgment, and its
character as a judgment in assumpsit,
show aflirmatively that it was within
the general jurisdiction
of the justice
who rendered it, and no more in this
respect is required:
Goodsell v. Loon
ard, 23 Mlch., 374.
83—-C. L., 5 771.
L., Q 768; see. Town V.
34-—C.
Smith, 14 Mlch., 348; Dutton v. -“haw.
35 Mlch., 431; Morehouse v. Baker, 48
Mlch., 338; 12 N. W. 170; Minnaugh
v. Partlin, 67 Mlch., 391: 3-4 N. W.,
717.
This statute docs not make it
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m. JUSTICE 's comer.

v.

James Jackson.
Lenawee County, ss.

J

Before C . . . . . .B.
. . . . . ., a Justice of
in
the Peace
and for the County of
Lenawee.

James Stiles

35

James Stiles,“ plaintiﬂ’ in this suit, by C . . . . . . D . . . . . ., his
attorney (or, in his own proper person), complains of James

Jackson," the defendant herein, who has
answer

the said plaintiﬁ

in

a.

been summoned to
plea of trespass on the case

upon promises."
For that whereas heretofore to wit:. . . . . . (allege a time when
the cause of action arose), at to wit:. . . . . .(allege a place where
the cause of action arose, then state the cause of action and
conclude thus:3”) to the damage of the plaintiff of three hun
dred dollars,*°' and therefore he brings suit.
in case-s‘oi' an account made
of several items, to bring u single
action to recover all on penalty of hav
lug a. former judgment for u part suc
cessfully pleaded in bar of an action
its effect is simply
for another part.
to defeat a recovery for costs in the
Phelps v. Abbott, 116
second action:
Mich., 624; 74 N. W., 1010.
is
no local description
35—When
it is not essential to allege
necessary,
that the act took place in any particu
lar township or place named within
the county; it is suiﬁcient to aver that
But
it took place in the county only.
if the township or place be stated as
matter of description. as in the situa
tion ot premises, then a variance would
When a. transitory mutter
be fatal.
occurred out of "the county, it may, in
some cases, for the purpose of explain~
ing a fact, be necessary to state that
it occurred abroad. It the exact place
abroad be stated, it should be shown
under a videllcit (l. "e., to-wit): That
it happened in the county where the
In the town
suit is brought, thus:
ship of . . . . . ., in the county of Mon
In the township of
to-wit:
roe.
1
. . . . . ., in the county of Lenawee:
Chltty‘s PL, 10 Am. ed., 275.
30—See, ante, § 27.

See,

ante, § 28-31.

necessary,

37

up

38—See, ante, Q 36.

39—ln stating the cause of action,
it is not necessary to allege more than
will constitute a prima facle or suin
Atty. Gen'l v. Michigan
cient cause:
State Bank, 2 Doug., 361.
Under a
general allegation of damage, a party
is entitled to recover those damages
only which the law presumes to have
accrued from the act complained of:
Burrei v. The N. Y. 8: S. S. Co., 14
But where the party has
Mich.. 34.
sustained a special injury or damage,
such as the law would not ordinarily
presume to result from the wrong com
plained oi’, such special damages must
be alleged and set forth in the declara
tion. otherwise the plaintii! would not
be allowed to recover for them: Fuller
v. Bowker, 11 Mich., 204; Gilbert v.
Kennedy. 22 ‘Mich.
40—’I‘his sum ls, in general. the
amount to which the court has Juris
diction in the particular action.
The
sum must not exceed the jurisdiction
of a Justice in the particular action.
or the whole proceeding would be void:
Rockwell v. Perine, 5 Barb., 574: see,
ante, § 37.
So, where the justice had
jurisdiction
to ﬁfty dollars, and the
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declaration
contained
three
counts
claiming fifty dollars, and had no con
clusion stating the amount claimed,
it was held, on appeal, that the suit
must be dismissed for want of juris
diction: Swlft v. Woods, 5 Blacki'.,
97, 357.
But when, in such a case,
the parties are in court before the Jus
tice, the declaration may be amended:
\\'ooley v. Wilber. 4 Denio, 570: 16
Mlch., 326; ante, § 37.
But ii’, at the close oi’ his declara
tion, he claims a speciﬁed
sum
for
damages.
which is intended to include
all his damages under the declaration,
he cannot have judgment
for more
Kenyon v. Woodward,
than that sum:
16 Mich., 326.
Where a declaration
contains two counts, the ﬁrst of which
closes without any all damnum clause.
and the second states a cause of action
not within the jurisdiction of the jus
tice,
but
closes
with a general
ad
damnum. inserted at the end of the
declaration, this clause will be deemed

§ 167

to apply to the ﬁrst count as well as
to the second: Sheldon v. Sullivan, 45
it does not
Mich., 32-i; 7 N. W., 900.
seem
necessary,
in a declaration in

Justice's court, to state the amount oi’
damages
claimed: and that it no spe
ciﬁed sum is claimed, it will be intended
that the plaintiff claimed damages to
the amount of the Justice's jurisdiction.
Therefore, where s plaintiff declared on
counts, claiming damages
the common
thereunder to the amount of $100, and
in the same declaration declared on
c(rtain promissory notes, but did not
specify the amount of damages claimed
under the counts on the notes, it was
held that he was not limited in his re
covery 10 the sum of $100. as the $100
damages
mentioned in the declaration
referred only to his claim under the
common
count:
Pew v. Yoare, 12
.\iicli., 18. But there must be an alle
gation of damages,
since it does not
necessarily follow that plaintiff is in
jured in the particular case.
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