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Court of Ehancery of New York.

April

é?

1830.

Suit by Peter Covenhoven and wife. Van
"leek Shuler and Levi Shuler, and i awrence
Shuler, an infant, against Lena Shuler and
B. Herrick, her tenant. and John Shuler, the
executor, and against William, Betsey, Sally,
and Abraham Shuler, children of the dece
dent who had refused to join as complainants
in the suit, for an accounting.
Lawrence Shuler died in 1908, possessed of
a farm containing about 800 acres, in fee,
together with a considerable personal estate.
He left by his wife Lena Shuler 11 children
him surviving, to wit: Peter Shuler. Levi
Shuler, Mary, the wife of Jacob Serviss,
Jeremiah Shuler, William Shuler, Caty, the
wife of Peter Covenhoven, Betsey Shuler, Sal
iy Shuler, Abraham Shuler, Van Vleek Shu
The young. st
ler. and Lawrence Shuler.
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lastly, I do hereby nominate and appoint my
son John
Shuler
and my brother-in-law
George Serviss executors of this my last will
and testament,"
etc. ,The bill alleged the
death of George Serviss before the testator,
and Jeremiah Shuier’s death three years aft~
er his father, and that the other children had
conveyed their interest in the estate to their
mother, the widow, who still remained un
married, and had leased the farm to Ben
jamln and Rufus Herrick for a term of live
years, and that John Shuler, the executor,
had converted moneys of the estate to his
own use, and allowed the widow also to do
so.
D. Cady, for complainants.
olds, for defendants.

WALWORTH,

M. T. Reyn

Ch.
As the complainants
not given the defendants an opportu
nity to substantiate their answers by proof,
every matter of fact stated or insisted upon
The defend
. therein is to be taken as true.
ant W. L. Shuler disclaims all interest in the
was then less than one year old, and became
subject-matter
of this suit. He says he sold
of age in December, 1828. The will of Law
and conveyed all his interest in the estate to
rence Shuler, the elder, executed in due form
his mother long before the ﬁling of the bill,
of law topass real estate, was in the follow
and that he believes that fact was known to
ing words: “I will and order that all my just
They had, therefore, no
the complainants.
debts and funeral expenses be paid out of
excuse for making him a party, and the bill
my personal estate by my executors, as soon
as against
him must be dismissed,
with
after my decease as they ﬁnd themselves en
costs. Herrick was also unnecessarily
abled conveniently to do it. Secondly, I give
and
improperly made a party to the suit. He was
and bequeath unto my daughter Ann, wife of
a bona ﬁde lessee, for a term of years which
David Cady, the sum of $250. to be paid to
would expire before the youngest child be
within one
her or her legal representatives,
came of age. Even upon the complainants’
year after my decease. by my executors. out
of such of my personals as they may think
construction of the will, the widow was en
titled to the rents and proﬁts of the farm
proper to dispose of for that purpose. Third
until that time. And if they were entitled to
ly, I give, devise, and bequeath unto my be
a receiver of the rents and proﬁts, to secure
loved wife Lena the onethird of the residue
and apply them in aid of any deﬁciency of
of my personal estate, after my debts, funer
the personal estate, the tenant of the estate
al expenses, and the above legacy to my
need not be a party to the suit. If he re
daughter Ann shall be paid 05 and dischar
fused to attorn to the receiver, the latter
ged, together with the use-of_a1l1he
residue
might be directed to proceed against him, in
of the personal estate, and the occupation
the name of the lessor, to recover the rent
and enjoyment of that part of my real estate
as it became due. But there was no pre
whereupon I now reside, containing 300 acres,
tense for appointing a receiver of the income
more or less, just as the same is now pos
of the farm in this case during the minority
sessed by me, so long as she remains my wid
ow; and, after her marriage,
of any of the children. The bill, as against
do give the
Herrick, must therefore be dismissed, with
use, occupation,
and enjoyment of onethird
of said real estate to her during her natural
costs.
The defendants Betsey, Sally, and Abra
life. amhiahhimemincomanfmmmain
to be applied for the educa~
ham Shuler were necessary parties, if the
tion and maintenance of such children as she
are entitled to an account to
complainants
has together by me; and, after the youngest
any other relief in this case. They had a
of the said children shall become of age, I re
common interest with the complainants in the
quest and order my executors to make an
estate, and in the establishment
and con
equal division oi.' all my real and personal es
struction of the will. If the bill can be sus
tate to be made, equally to be divided among
tained, even for the purpose of obtaining se
said children which I had by my wife Lena,
curity, the complainants would be permitted
to have and to hold them, their heirs and as
to retain it for the purpose of having the
signs, forever.
And I do hereby declare that trusts of the will carried into effect under the
the devise or bequest above made to my said
of the court. This could not be
direction
wife is by me intended to be in lieu of, and
done if all the parties interested in the estate
an extinguishment
of, her right and title of
were not before the court. Whether these rie
dower to any part of my real estate. And,
fendants
must bear their own costs, or

I
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whether they must be paid by the complain
ants, or out of the estate of the testator, are
diﬁ’erent questions.
The next question which arises in this case
is, what interest in the property did the wid
ow of the testator take under the will? The
rule contended for by the complainants’ coun
correct, as stated by the
sci is undoubtedly
master oi.I the rolls in Sims v. Doughty, 5
- Ves. 247.
If two parts of a will are totally
irreconcilable, ithe subsequent part is to be
taken as evidence of a subsequent intention.I
But this rule is only adopted from necessity,
to prevent the avoiding of both provisions for
uncertainty.
It is only applied in those cases
where the intention of the testator cannot be
discovered, and where the two provisions are
so totally inconsistent
that it is impossible
for them to coincide with each other, or with
the general intention
of the testator. The
great and leading principle in the construc
tion of wills is that the intention of the
testator, if not inconsistent with the rules of
law, shall govern; and that intent must be
ascertained from the whole will taken togeth
er, and no part thereof to which meaning and
operation can be given, consistent with the
general intention of the testator, shall be re
Where the words of one part of 3.
jected.
ifif are capable of a twofold construction,
hat should be adopted which is most consist
nt with the intention of the testator, as as
certained by other provisions in the will;
and, where the intention of the testator is
incorrectly expressed, the court will etlIectu
ate it by supplying the proper words.
The
s rict grammatical sense is not always re
arded; but the words of the will may be
ansposed to make a limitation sensible, or
o carry into effect the general intent of the
estator.
11 "es. 148;
Bradhurst v. Brad
iurst, 1 Paige, 343. In Jesson v. Wright, 2
ligh, 56, Lord Redesdaie says: “It cannot
at this day be argued, because the testator
uses in one part of his will words having a
clear meaning in law, and in another part
other words inconsistent
with the former,
that the ﬁrst words are to be cancelled or

overthrown."
Testing the will in this case by these princi
pies, I think the widow of the testator is en
titled to the use of the whole estate during
, her life or widowhood.
The general intent of
the testator appears to have been to give one

third of his personal estate to his wife abso
intcly~ and the use of one~thlrd of his real es
tate for life in lieu of dower if she married a
second time; and to give her the use of the
whole estate for life if she remained his wid
supposed, if she re
ow.
He undoubtedly
mained single, that she would support and
educate her children out of the income and
proﬁts ofIthe estate. until they were able to
provide
for themselves.
There was little
probability she would do injustice to any
while there were no other claims on her
bounty; and, at her death, he intended they
should share the property equally.
It was,
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however, necessary to provide for the contin~
gency of a second marriage, when the prop
erty would be no longer underIher control,
but under that of her husband.
The devise
to her of the use of all the residue of the per
sonal estate, and the occupation of the farm
so long as she remained his widow, is clear
and explicit, and is expressed in language
The
which can bear only one construction.
subsequent clause of the will, which was in
tended to provide for the contingency of a
second marriage, is not so clear. The testator
does not seem to have contemplated the pos
sibility of her surviving him, and remaining
unmarried until the youngest child, then an
infant, became of age.
He therefore directs
that after her marriage she shall only have
the use of one third of the estate, from which
time the income of the other two-thirds was
to be applied to the maintenance and educa
tion of the children; and that share of the
estate was also in that case to be divided
among the children equally, when the young
If the last provision in
est became of age.
the will can be considered as evidence of the
ﬁnal intention
of the testator, a principle
which I consider more fanciful than sound,
it is in favor of the widow in this case; be
cause the last declaration of the testator rec
ognizes the devise and bequest before made to
his wife, and declares that the same is in
tended to be in lieu of, and in extinguishment
of, her dower.
As the contingency has not
yet happened which was to deprive her of the
use of any part of the estate, the complain
ants mnnot claim a division of the property
until her death or marriage.
There can be
no doubt of the right of the children of the
testator by his wife Lena to the whole of the
property, on the death of their mother, ex
cept the onethird of the personals given to
They take it by necessary im
her absolutely.
plicaﬂon, though not by the express words of
the will.
Where there is a bequest for life,
or other limited period with a limitation over,
of speciﬁc articles, such as books, plate, etcM
which are not necessarily consumed in the
using, the ﬁrst taker was formerly required
to give security that the articles should be
forthcoming on the happening of the con
templated event.
And the remainder-man
must take them in the situation in which they
will be left by the ordinary prudent use there
Hayle v. Burrodaie, 1
of by the ﬁrst taker.
Eq. Oas. Abr. 361; Bracken v. Bentley, 1
Rep. Ch. 110.
The modern practice, in such cases, is only
to require an inventory of the articles. speci
tying that they belong to the ﬁrst taker for
the particular period only, and afterwards to
the person in remainder;
and security is not
required, unless there is danger that the ar
ticles may be wasted or otherwise lost to the
Foley v. Burneil, 1 Brown,
remainderman.
Ch. 279; Slannin: v. Style, 3 P. Wms. 336.
YVhether a gift for life of speciﬁc articles,
as of hay, grain. etc., which must necessarily
be consumed in the using, is to be considered.
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an absolute gift of the property, or whether
they must be sold, and the interest or income,
only, of the money applied to the use of the
tenant for life, appears to be a question still
unsettled in England.
3 Ves. 314; 3 Mer.
194.
But none of these principles in relation
to speciﬁc bequests of particular articles,
whether capable of a separate use for life or
otherwise, are applicable to this case. Where
there is a general bequest of a residue for life,
with a remainder over, although it includes
articles of both descriptions, as well as other
property, the whole must be sold and convert
ed into money by the executor, and the pro
ceeds must be invested in permanent securi
ties, and the interest or income, only, is to be
This distinction
paid to the legatee for life.
is recognized by the master of the rolls in
Randall v. Russell, 3 Mer. 193. He says, if
such articles are included in a residuary be
quest for life, then they are to be sold, and
the interest enjoyed by the tenant for life.
This is also recognized by Roper and Preston
as a settled principle of law in England.
See, also,
Prest. Leg. 96; Rep. Leg. 209.
Howe v. Earl of Dartmouth, 7 Ves. 137, and
cases in notes.
The case of De Witt v.
Schoonmaker,
2 Johns. 243, seems to be in
collision with this principle.
But Mr. Justice
Tompkins, who delivered the opinion of the
court there, does not appear to have noticed
the distinction between the bequest of a gen
eral residue and the bequest of speciﬁed arti
cles.
He says, however, it was the duty of
the executors, on the death of the widow. to
have paid and delivered the personal estate
If such was their
to the residuary legatee.
duty, they were not bound to deliver the prin
cipal of the estate into her hands without re
quiring security that it should be preserved
and paid over to the residuary legatee after
That case was correctly decided,
her death.
for it was manifestly the intention of the tes
tator that the property should be delivered
over to the son after the death of the widow,
and that he should pay the legacy to his sis~
ter. The court presumed he had received the
property agreeably to the directions of the
will, and the executors were held not to be lia
ble to the legatee in a court of law.
In the (use before me, the widow was not
entitled to the use or possession of any speciﬁc
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article of the personal estate, but only to one
third of the principal, and the interest or in
come of two-thirds of the remainder, of the
general residue, after the debts of the testa
tor and the legacy to Mrs. Cady were paid or
The complainants are therefore en
satisﬁed.
titled to an account of all the personal estate
of the testator, in value as it existed at the
death of their father; and after deducting the
legacy to Mrs. Cady, and the funeral charges
and the expenses of administration,
their
share of the balance must be invested in per
manent securities,
and the income thereofl
paid to Lena Shuler during her life or widow
hood; and the principal, after her death or
marriage, must go to the complainants.
I have stated the rights of these parties in
the hope that some arrangement may be made
for the settlement of these family difﬁﬁculties
without the necessity of any further litiga
tion; and I have formed no deﬁnite opinion
as to the question of costs on either side.
But no decree for an account can now be
made, as all the proper parties are not before
the court.
It appears by the pleadings that
the testator left other children besides those
by Lena Shuler, who were the residuary dev
Jeremiah,
isces and legatces in remainder.
one of the children of Lena Shuler. died after
his father; and under the provisions of the
will he took a vested interest in remainder
in the personal as well as the real estateISturgess v. Pearson, 4 Madd. 411; Bcnyon v.
Maddison, 2 Brown, Ch. 75; Prest. Leg. 70;
Leg. 376; O’Driscoll v. Koger, 2
1 Rop.
Desaus. Eq. 295.
In that share of the es
late, John Shuler and Mrs. Cady, and the
other brothers and sisters of the half blood,
if there are any, are equally entitled with
those of the whole blood.
The cause must
therefore stand over, with leave to the com
plainants, or such of them as have not re
leased their interest to their mother, to ﬁle a
supplemental bill for the purpose of bringing
the personal representative of Jeremiah Shu
ler before the court, or such other persons en
titled to a distributive share of his estate as
are not now parties.
Those who have con
veyed all their interest in the real and per
sonal estate to their mother since the death
of Jeremiah have no interest in the account
to be taken, and need not be parties.
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PEASLEE
(14

v.

FLETCHER’S

Atl.

Supreme Court

1, 60

Vt.

188.)

of Vermont.

May

ESTATE./
Chittenden.

28, 1888.

Exceptions from Chittenden
Taft, Judge.

county

court;

Hard & Cashing, for plaintiff. W. L. Bur
nap and Geo. W. Wales, for defendant.

TYLER, J. The only question presented
by the bill of exceptions in this case arises
in construing the following clause in the will
of Mary M. Fletcher, late of the city of Bur
lington, deceased. or rather that part of the
clause which relates to the bequest of the per
“I give to
sonal estate of the testatrix:
my uncle, George L. Peaslee, of Auburn, Me,
my home place on Prospect street, in said
Burlington, with my household furniture and
all my personal goods and chattels on said
The
premises at the time of my decease."
plaintiff, who is the devisee mentioned in said
clause, claims that the words “all my per
sonal goods and chattels on said premises at
the time of my decease" are operative to pass
to him seven promissory notes of $1,000 each,
which the testatrix held against one Manwell,
and $1,100.18 in money, which were in the
house or 'theme place" of the testatrix when
she died.
In giving construction to this
clause, we must consider all the words con
tained in it, and also its relation to the other
portions of the will, in order to ascertain, if
It ap~
possible, the testatrix's real intention.
pears by the bill of exceptions that she was
accustomed to keep her promissory notes, and
other like securities, in her house, and that,
at the time of the execution of this will,
which was during an illness from which she
did not expect to recover, she had in her
house, besides the notes in controversy, other
promissory notes amounting to about $80,000;
also that she was in the habit of having cer
tain United States bonds brought from the
banks in the city, where she usually kept
them, to her house, where they would remain
during the day, while she cut off the coupons.
It is true that the word "chattels" has a
broad enough signiﬁcation to include promis
sory notes and bank-bills, and, in many loca
tions in a written instrument, it would be con
strued to include them: but in this case, if it
had been the intention of the testatrix to be
queath to the plaintiﬂ.’ so large an amount of
money and personal securities as was often
in her house, and liable to be there at her
decease, it is hardly reasonable to suppose
that she would have employed so general and
inapt a term as "goods and chattels" for that
purpose, when she obviously might have be
queathed
them in unmistakable
language.
Had she intended to give her uncle all such
promissory notes and money on hand, or any
part thereof, it is fairly presumable that she
Again, we must
would have said so plainly.
consider all the language of the clause in ques

OF \VILLS.

tlon,—the words "my household furniture" as
well as "my personal goods and chattels,"—
and determine, if we can, what relation the re
spective words bear to each other; whether
or not the latter are restricted in their mean
ing by the former.
The authorities on this"~ I
point are numerous and somewhat conﬂicting,
but we ﬁnd that the general current of them,
both in England and in this country, is that,
except in residuary clauses, general words}
such as "goods and chattels," when following
after and coupled with words of a limited
signiﬁcation, are restricted to the same class
as the former.
2 Williams, ExIrs, 1015, 1017,
and cases cited. Thus, where the testator be
queathed to his niece all his goods, chattels,
household stuff, furniture, and other things
which should be in his house at A., it was
decreed that cash found at the testator’s house
did not pass; for by the words “other things"
should be intended things of like nature and
species with those before speciﬁed.
Traﬂ?ord
v. Berrige, 1 Eq. Cas. Abr. 201. Jarman, in
his work on Wills, cites the case of Lamphier
v. Despard, 2 Dru. & War. 59, where a testa
tor, after devising certain realIestate to his
wife, bequeathed to her all his household furuiture, plate, house linen. and “all other chalt
tel property that he might die seized or pos
sessed of," and, after various legacies, he ap
pointed A. his executor and residuary lega
tee.
Sir Edward Sngden held that “all other
chattel property" meant all ejusdem generis,
relying partly on the subsequent residuary
gift. He thought, however, that the words
would clearly not pass money, so that the
clause could not be a general bequest of the
entire personal estate.
In Rawlings v. Jen
nings, 13 Ves. 39, the bequest was: "Unto
my wife, Alice Jennings, two hundred pounds
per year, being part of the moneys I now have
in bank security entirely for her own use and
disposal, together with all my household fur
niture and effects, of what nature or kind so
ever, that I may be possessed of at the time
of my decease."
The master of the rolls said:
“The second question arises upon the wid
ow’s claim of the whole residue of the per
sonal estate as passing to her under the gen
eral word 'effects.’
That claim cannot be
sustained.
Part of his property being par
ticularly given to her afterwards, the word
'effects’ must receive a more limited interpre
tation, and must be conﬁned to articles ejus
dem generls with those speciﬁed in the pre
ceding part of the sentence, viz., household
In Dole v. Johnson, 3 Allen, 364,
furniture."
the testator bequeathed to his widow all his
household furniture, wearing apparel, and all
the rest and residue of his personal property.
Hoar, J., in construing this clause said: “We
think the meaning/ of the whole will is made
most consistent by restricting the word .prop
erty’ to chattels ejusdem generls with those
By this construction the wid
enumerated.
ow will take absolutely the household furni
ture, wearing apparel, and other chattels in
and about the house of the testator adapted
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use and convenience, such as
to personal
watches. plate,
books, pictures, provisions,
carriages, domestic animals, and the like, but
not including money, stocks, securities. or evi
In Johnson v. Goss, 128
dences of debt."
. Mass. 433, where the bequest was as follows:
“I give to my wife all my personal property,
my household effects, horses, carriages, life
insurance, etc.,"—the court held that this gen
eral term, "all my personal property," was
not used in its ordinary sense; that the lan
guageIdid not purport to bequeath thcIresidu
um of the testator’s property, and, construing
it in connection with the words immediately
following, "my household effects," etc., that
the testator’s purpose was to describe prop
erty of the same kind, and that he used the
adjective “personal'’ as descriptive of chattels
of personal use and convenience, not includ
or other productive
ing stocks, securities,
In Benton v. Benton. 63 N. H. 289,
property.
“I give my wife
the bequest was as follows:
every article of household furniture, books,
etc., and every other article of personal prop
erty in and about said homestead, or wherever
found, belonging to my estate;" and under it
the widow and the residuary legatees both
claimed the bank shares, notes, and cash on
The court held that the words "every
hand.
other article ofpersonal property" were lim
ited to the same class of things as those enn
merated, and did not include the bank-stock.
notes, and cash claimed by the widow.
Were there no residuary clause in this will,
the words in question might and probably
would be construed to pass this property to
the plaintiff, for the reason that courts are al
ways disposed to give the broadest meaning
practicable to the words of a bequest when it
is necessary to do so in order to prevent in
The same is true when words of a
testacy.
general signiﬁcation are found in the resid
uary clause itself, and for the same reason.
Jarman, in commenting upon cases which in
dicate the disposition of judges of the present
day to adhere to the rule which gives to
words of a comprehensive import their .tull
extent of operation, remarks. however, "that
in all the preceding cases there was no other
bequest capable of operating on the general
residue of the testator’s personal estate if the
Where there is
clause in question did not.
such a bequest, it supplies an argument of no
inconsiderable weight in favor of the restrict
ed construction,
which is then recommended
by the anxiety always felt to give to a will
such a construction as will render every part
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and cffective."
of it sensible, consistent.
Many of the cases cited by the piaintiff’s coun
of residuary
sel are upon the construction
clauses in wills.
Such is the case of Parker
v. Marchant, 20 Eng. Ch. 290, where it was
held that the words "goods, chattels, and ef
fects," after an enumeration of various arti
cles, caried the residue of the testator’s prop
erty.
The vicechancellor, in considering the
point whether, by these words, the testator
had disposed of the general residue of his per
sonal estate, or had so far died intestate, said:
“This turns upon the meaning to be attributed
to the words .goods, chattels, and effects,'
having regard to the position in which they
are found in the will. and having regard, also.
" Such.
to the whole contents
of the n
also, is the case of Browne v. Cogswell,
5
Allen, 556. The will under consideration con
tains a residuary clause.
After the bequest
to her uncle, the testatrix gave all the residue
of her estate, except two small legacies, to the
Mary Fletcher Hospital. Upon these well
recognized rules of construction, we hold that
the words "goods and chattels," in the con
nection in which they are found, should be
construed as having only a restricted and lim
ited signiﬁcation,
and as not including said
Manwell notes and cash on hand; that they
are further restricted in their meaning by the
word “personal," which indicates, when con
sidered in its relation to the words "house
hold furniture," that the testatrix intended by
the words in question to bequeath only other
articles of the same kind, belonging to the
house,—"savoring
of the locaifty,"—adapted
and pertaining to her personal use.
This
view is sustained by the fact that no deﬁnite
amount of money and notes was kept at the
house.
It often varied with varying circum
stances, and the notes and money were car
ried away and brought back as the testatrix
had occasion to go from or return to her home,
and were being removed when she died.
To
give these words the broad meaning claimed
for them by the plaintiff would be to invest
them with power by which they might have
defeated what seems to have been the main
purpose of the will, namely, the endowment
of said hospital; for at times nearly the en
tire personal estate of the testatrix was in her
house.
In the view we have taken of this case, the
testimony of the plaintiff received by the
court below was wholly immaterial.
The re
sult is the judgment of that court is aﬂirmed,
and certiﬁed to the probate court.
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DICKISON.

(28 N. E. 792, 138 Ill. 541.)

Supreme Court of Illinois.

Oct. 31, 1891.

Error to appellate court, second district.
This was an application ofJohn A. Dicki
son to the county court for an order ni
lowing him to share in theestateof Grifﬁth
Dickison, deceased.
The county court dis

allowed his application, which order was
afﬁrmed by the circuit and the appellate
He appeals. Afﬁrmed.
courts.
McCulloch & Mci'ulloch, for plaintiff in
error. Arthur Keithley, for defendant In
error.

SHOPE. J. April 9. 1874, Grifﬁth Dicki
son. then in life, made his last will and testa
ment. At that time, it is conceded for the
purposes of this appeahhe had 1 children.
In and by clauses 2 to 8, inc naive. and
clause 10, oi the will, he made speciﬁc de
vises to his wife and 8 of the children, sev
erally.
By clause 9 he made a speciﬁc de
vise to his two other children as follows:
“Ninth. To my children John Abraham
and Mary Ann I \vill,devise,and bequeath
the west half of the north-west quarter of
section twenty-seven, in township ten
north, range seven cast, in equal shares,
to be in full of their portions of my estate,
both real and personal, to be theirs, their
heirs' and assigns’ forever. " The eleventh
clause of the will is as follows: “Eleventh.
All the rest of the real estate of which I
may die possessed shall be by my executor
sold, also all the personal property I may
have at my death shall be sold, and from
the proceeds of such sales he shall ﬁrst
pay all my debts, etc. The remainder he
shall divide amongst my heirs as follows:
To my wife, Sarah A. Dlckison, onethird
part thereof; and the remainder to my
children in equal portionsmhare and share
alike, to be theirs, their heirs’and assigns’
forever absolute. " On the 7th day of
March, 1882, there was executed by the
testator in due form of law, and attached
to the original will, the following codicil:
“Whereas, l, Grifﬁth Dickison, did on the
ninth day of April, 1874. make my last will
and testament, in and by which will I
made devises to all my children then horn;
and whereas, since that date a son has
been born to me, whom I have named
Fred, I make this codicil to my said will,
to have the same force and effect as if it
was a part of my original will: That is
to say, I will, devise, and bequeath to my
son Fred [certain described realty] in fee,
and to my daughter Roxie
Hitchcock
”
The ten
[certain described realty] in fee.
tator died March 14, 1886, and shortly
thereafter said will, with the codicil an
nexed, was
duly admitted to probate.
Subsequently the executor reported to the
county court that after payment of all
claims, etc.. he had in his hands $9,214.05
for distribution under the residuary clause
of the will, and asking an order of the
court thereon. The question presented by
this record is whether appellant, John A.
Dickison. is entitled toI participate in the
distribution of that fund. That he was a
child of the testator. and therefore fell
within the designation of persons who
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were to take under the residuary clause of
the will. is conceded
It must, therefore.
be held that he is a dlstributee thereunder
of the residuum in the hands of the execu
tor, unless that clause is controlled by
other portions of the will, so as to exclude
him from participation; and this must
depend upon the intention of the testator
as expressed in his will. The sole purpose
of construction of the instrument is to
ﬁnd and declare the intention of the testa
tor,that effect maybe given to such inten
tion, when not contrary to public policy,
or in contravention of law or the rules of
property.
The construction depends up
on the intention of the testator, to be as?.
certained from a full view of everything
contained in the will, giving just weight
and operation to each clause and word
employed, unless there is some invincible
repugnance, or some portion of it is abso
lutely unintelligible.
1 iiedl1. Wills, 334 et
seq.; Carulhers v. McNeili,97 lil. 256; Ken
nedy v. Kennedy, 105 Ill. 35'); Tauhenhan
v. Dunz.125 Ill. 529. 17 N. E. Rep. 456. and
cases cited. By the ninth clause of his
will the testator devised to John A. (ap
pellant) and Mary Ann, his son and
daughter. as tenants in common,the tract
of land therein described, “to be in full of
their portion of my estate. both real and
personal; to be theirs, their heirsI and
assigns' forever."
The language here
employed is neither ambiguous nor unin
telligible. If understood in their ordinary
and popular signiﬁcance, as they must
be, except where technical terms are used,
the words conveyndeﬁnite and certain
meaning. The word "portion "in its com
monly accepted meaning is the equivalent
of part, share, or division.
Worcester
“To be in full of their part or share or di
vision of an estate," means to be the com
plete measure of such share, part, 0'.I di vis
ion. Worcester. The ovidentintention of
the testator was .that the land devised
was to be the complete measure of what
these devisees should take or receive as
their part, share, division. or portion of
his estate. Nor is the construction less .
satisfactory if it be considered that the
testator used the word "portion" in its
technical legal sense. Technically a “por
tion"is deﬁned to he: “The part of a
parentIs estate, or of the estate of one
standing In the place of a parent, which
is given to a child. “ Bouvier.
The devise
would therefore bein full—i. 9., fhecompleie
measure—of the part of the tcstator’s es
tate given or devised, or the provision made
by the testator for these devisees.
The
evident intention of the testator, as mani
fested by this clause of the will. was to
limit thequantity of his estate to be taken
or received by his son John A. and his
daughter Mary A. to the speciﬁc devise of
the land mentioned in clause9. This in
tention is clearly and unambiguously ex
pressed.
The diﬂiculty arises, however,
Inot in respect of any uncertainty as to
the intent expressed in this clause of the
will, but because of the repugnancy exist
ing between this and theeieventh, or resid- /
nary, clause. The latter clause provides"
as we have seen, that all the rest and re due of the testator’s real estate, 0t s
ciﬁcally devised, and all his pars
a1
tate, shall be sold by his executor,
and‘)
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after paying debts. etc.. the remainder be
divided among his heirs as follows: To
his wife. one-third part thereof; “and the
r01.
tons, share an s are alike, their bars
it will be
and assigns forever absolute."
observed that the testator here again uses
“
"
portion
the word
as the equivalent of
part or share.
It is apparent that if appellantand his
sister Mary A. are held to be included in
this general residuary clause, the provis
ion of clause 9, that the land therein de
vised shall he in full of all they shall re
ceive from the estate of the testator, is
rendered nugatory. There is, therefore. it
is said, repugnance between these two
clauses. and that in such case the later
provision must control.
The rule is well
established in this state. as elsewhere,
that when the clauses oi a will are irrecon
cilable, and the repugnanee invincible, the
Brown
later clause will generally prevail.
ﬁeld v. Wilson, 75 Ill.470: Murﬁtt v.Jessop,
94 ill. 158; 3 Jarm. Wills,705; l Redf. Wills,
443-445.
In matters of so great solemnity
as making a testamentary disposition of
property it cannot be presumed that a
testator would purposely make inconsist
ent provisions, incapable of being carried
into effect.
Unlike conveyance by deed,
in which the ﬁrst complete grant leaves
nothing in the grantor to be subsequently
conveyed, a will remains ambulatory,and
the latest expressed intention is to be giv
en operation; and, as the testator might
have changed his mind during the draft
ing of his will, there being no way of ac
counting for or removing the repugnancy,
itwill be presumed that he did, alter writ
ing the former clause, change his purpose,
and that the subsequent clause gives ex
pression to a la ter formed intention.
The
rule is adopted by the courts as an aid to
ﬁnding the real intention oi the testator,
as ﬁnally expressed in his will, and arises
out of the very necessity of the case, and
rests upon the single presumption of fact
oi change oi intention while writing the
will. The fundamental rule oi construc
tion being, as we have seen, that the in
tention is to be found from a consideration
of the whole will. and such construction
given as will uphold all of its provisions,
and give to each clause and part its just
operation and effect, it follows that the
presumption oi the fact upon which the rule
is predicated “ ill never be indulged, or the
rule applied. until it is found by the appli
cation of all other rules of construction
that the difﬁculty is unsolved, and the
clauses remaininvincibly repugnant. Redi.
Wills, 445-452. and cases cited; Morrall v.
ﬂutton, 1 Phil. Ch. 532. The tendency—-of
modern American decisions at least—is to
wards reconciling the apparent repug
nancy, if possible, without adopting on
so
reasonable or absurd constructions;
much so, that it is stated by the learned
author just cited “that it is now becoming
very uncommon with us to hear a court
declare a will, or any of its provisions,
Wholly inoperative by reason of repug-.
nancy or uncertainty." Page 453.
The
rule, therefore, which sacriﬁces the former
clause, because inconsistent with a later
One, is never applied, except
upon failure
to give such construction as renders the
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whole will effective, and allows each pro
vision to stand. Hence it has been held
that to enable the court to uphold all the
provisions of the will it is permissible to
resort to every reasonable intendment:
to reverse the rain tive order ofthe devises
or bequests; and to transpose the differ
ent provisions of the will, if it be possible
thereby to render them consistent and
Mutter’s Appeal, 88
give effect to each.
Pa. SL314; Covenhoven v. Shuler,2 Paige,
122; Pruden v. Pruden, 14 Ohio St. 251;
Langham v. Sanford, l9Ves. 641; Brookle
bank v. Johnson, 20 Beav. 205~, Ridout v.
Dowding, l Atk. 4l9; Hatﬁeld v. Sneden,
42 Barb.615: Crissman v.Crissman, 5 ired.
498.
And so repugnant words, in what
ever portion oi the will they occur, which
contravene the evident general purposeand
intention of the testator as clearly ex
pressed, may be rejected or transposed or
limited and controlled by other and prior
provisions, and by the general purpose
and intent thus clearly manifested. Hol
liday v. Dixon, 27 ill. 33; Watlington v.
Waldron, 4 De Gex. M. & G. 259; Boon v.
Cornforth, 2 Ves. Sr. 277: Jones v. Price,
11 Slm.557.
Further discussion of the gen
eral rule will be unnecessary, as we are
not required to go to so great length in
the construction of this will as many of
.
the cases have gone.
It is also a familiar rule in the construc
tion of wills that general provisions in a
will must give way to speciﬁc provisions:
that where there is a general devise of
property in one part of the will, and a
speciﬁc disposition oi the same property
in another part. these are to be regarded,
generally, as excepted out of the general
Rodi. Wills. 446, and cases cited.
devise.
Moreover. a general residuary clause, be.
ing ordinarily introduced by the testator
to prevent intestacy as to any part of his
estate, will generally be construed as in
tended for nothing more than a disposi
tion of those portions of the estate not
previously disposed of; and in such case
the presumption of a change of purpose
in the testator’s mind while preparing his
will cannot arise. Id. The speciﬁc direc
tions in the will. where the mind of the
testator has been directly and intelligently
directed to them, are much safer guides to
his intention than general provisions,
which do, by virtue of their generality.
provision,
the speciﬁc
but
contravene
which might or might not have been so
intended; and especially is this so where,
as in this case, the general provision
is a
residuary clause, which. as we have said,
might, as it generally is, have been insert
ed with the sole view of the disposition
of any residuum of estate not before de
Here the testator made speciﬁc de
vised.
vises to all his children of land, and ac
companied the devise to appellant and his
sister Mary Ann with the express provis
ion that the land devised was to be in full
of their portion of hisestate, both real and
personal. Nothing can be clearer than
the intention, thus expressed, that neither
appellant nor Mary A. should participate
in the estate of the testator further than
the speciﬁc devise made to them. It was
to be. as we have seen, the complete meas
ure of all they should take out of the es.
tate of the testator, “both real and per
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sonal." excluding them from further par.
Following this clause comes
tlcipation.
a speciﬁc devise of other lands. without
limitation. to another son, Grifﬁth A.,
and then follows the general clause before
quoted. By that clause the residue of the

testator’s property, real and personal, is
be sold, and, after the payment oi
debts. to be divided, onethird to the tes
taior’s widow, Sarah A. Dickison, and
the remainder to his children, share and
share alike. It is apparent that in mak
ing this clause the testator intended espe
cially to provide for his wile, giving her
onethird oi the residue. which she could
not otherwise, as his widow, have taken,
without renouncing the previous speciﬁc
provision for her beneﬁt. The care taken
in naming her cvimes the soifcitude oi the
testator in her behalf, undoubtedly aris
ing from the fact,as shown by the rec
ords, that no formal marriage had been
solemnized between them, and at most a
common-law marriage only existed. which
might be contested. Beyond the naming
oi his then wife, no one else is named. The
remainder of the residue is to be divided
among his children without further des
ignution.
There are no other words indi
cating an intention to abrogate or destroy
the limitation coupled with the devise to
appellant.
It is much more probable
that the testator introduced the residu
ary clause primarily to protect his widow,
and, secondly, to give effect to the limita
tion coupled with the devise in the ninth
clause of the will by preventing any por
tion oi his estate from becoming intestate
estate,and distributable to his heirs, includ
ingappellant,than that he had changed his
purpose alter the writing oi the second
preceding clause. Especially is this so
when we consider that all that portion oi
clause 9 repugnant to the residuary dispo
sition could have been erased or ex
punged without in the least affecting the
speciﬁc devise made.
The intention of the testator must con
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trol when it can

be ascertained, and we
are of the opinion that it is clearly muni
fest that the testator intended to exclude
appellant from participation in his estate
beyond the speciﬁc devise made to him;
that the will, taken and considered as a
whole, leaves no serious doubt oi that in
tention. The testator had just previously
excluded appellant from participation in
any residue of his estate then existing or
thereaiter to be acquired, and undoubt
edly, having in mind this provision,
made the general provision subject to it.
Nor is this rendered less certain by the
it is true
codicil made by the testator.
that he therein says that he had, in and
by his will, “made devises to all my chil
dren then born." but the purpose of the
codicil, and to what devises the testator
referred, is clearly apparent.
Thereby he
makes a speciﬁc devise to a son born sub
sequently to the making of the original
will. and of the same kind as those spe
ciﬁcally made to his other children. In
deed, he takes by the codicil the land spe
ciﬁcally devised to his_daughter Roxie by
the will, and gives it to the after-born son.
and in lieu thereof speciﬁcally devised an
other tract of land to the daughter.
He
had, as is said in the codicil, by his will
made devises to all oi his children. He
had speciﬁcally devised to each a tract or
tracts of land, as he was then doing for
his younger son,b0rn after the making
oi the will. and to such speciﬁc devises
alone the language oi the codicil may be
referred. It was these he manifestly had
in mind, and to which his attention was
attracted, in making like provision for his
We are oi
other and after-born child.
opinion that the provisions of this will
clearly evince an intention to exclude ap
pellant from participation in any residue
of his esta te, and that the appellate court
held correctly in excluding him irom par
ticipating therein. The judgment of the
appellate court aﬁﬁrming the decree of the
circuit court is
aoﬂirmed.
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FORD

(331. W.

et al. (two cases).

188,

70

Wis.

19.)

June 1, 1887.
Appeals from circuit court, Dane county.
January 26, 1886, Francis F. Ford. died,
leaving a will bearing date January 25, 1884,
which was admitted to probate in the coun
ty court of Dane county, Wisconsin, May 17,
1886, and which will and schedules annexed
are to the following eﬂ'ect: “Know all men
by these presents, that 1, Francis F. Ford,
of the city of Madison, county of Dane, and
state of Wisconsin, being of sound disposing
mind and memory, do make, publish, and
declare this to be my last will and testa
ment, in terms following, to-wit: I(1) I di
rect that all my lawful debts, funeral ex
penses included, shall be paid as soon after
out of moneys
my deceae as practicable,
on hand, or, if need be, from the income of
my estate.
(2) It is my will, and I so direct,
that the necessary expenses of carrying my
estate from year to year be paid from the
income thereof.
(3) It is my will, and I
so direct, that all indebtedness of any of my
brothers to me shall be, and hereby is, can
celed, and the legal evidences of such indebt
edness shall be returned to the makers there
direct that all properties in Sched
of.
(4)
ule A, attached to this instrument, and hear
ing my signature, shall be converted, as soon
as practicable after my decease, into good
property in Kansas City,
rentnble 'inside’
Mo., at schedule prices, or as much better
as may be.
(5) I also direct that the several
properties in Schedule B, attached to this
Supreme Court of Wisconsin.
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instrument, and bearing my signature. shall,
at the discretion of my executors, either be
sold and the proceeds thereof be invested
in more desirable rentable property in Kan
sas City, or said proceeds be used in improv
ing some one or more of my Kansas City
also direct that all moneys,
properties.
(6)
notes, bonds, mortgages, or other evidence
of indebtedness to me from any and all par
ties, except my brothers, shall, as soon as
practicable after my decease. be used either
in the purchase of property in Kansas City,
or for improving properties in said city then
so direct,
on hand.
(7) It is my will, and
he use
that my wife, Maggie, shall have
ppurte
of my homestead, furniture, and
nances located on Spaight street, Madison,
Wis., so long as she may desire to live in
it as her home. In case, at any time, she
cease to desire it as her home, I direct that.
as soon thereafter as practicable, it be sold
at a price not less than ($10,000) ten thou
sand dollars, or as much more as the prop
erty will bring, and the proceeds thereof be
invested in good rentable property in Kansas
City, Mo., and the rentals of such property
be added to the income of the estate.
(8)
It is my will, and I so direct, that, in addi
tion to said homestead. and furniture, my
said wife, Maggie, shall have onequarter of
the net annual income of the remainder
of
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my estate during her natural life, subject
to modiﬁcations
in article 12 of this instru
ment;
that
stipulated
and it is expressly
the above bequests to my said wife are in
so
lieu of dower.
(9) It is my will, and
direct, that my son, Marcus C. Ford, shall
have onequarter of the net annual income
not included, until
of my estate,.homestead
such time as, in accordance with the pro
visions of this will hereinafter made, he
shall come into the possession of the entire
estate, but the expenditure and use of said
income during his minority shall be under
the control and direction of his guardian,
and I appoint his mother his guardian dur
ing his minority, and, in event of her death,
appoint my brothers Edward I. and Henry
T. in her place.
(10) It is my will, and I
so direct, that my brother Edward Irving
shall have onequarter of the net annual
income of my estate, homestead not includ
(11) It is my
ed~ during: his natural life.
will, and
so direct, that my brothers Jo
seph C. and Henry T. shall each have one
eighth of the net annual income of my estate,
homestead not included, during their natural
lives.
(12) It is my will, and I so direct,
that when my son, Marcus C., reaches his
majority, he shall become the owner in fee
of ten thousand dollars’ worth of my real
estate, and at twentyﬁve (25) years of age
he shall have an additional twenty thousand
dollars’ worth, and at thirty (30)
($20,000)
years of age he shall have an additional
twenty-ﬁve thousand ($25,000) dollars’ worth.
and at thirty-ﬁve (35) years of age he shall
have an additional forty-ﬁve thousand ($45,
000) dollars’ worth, and at forty (40) years
of age the remainder of my estate shall be
come his; and I also direct that the income
of my said wife, Maggie, shall be kept up
to ﬁfteen hundred ($1,500) dollars. any deﬁcit
to be taken from the income of my son, Mar
cus C., and, as an offset thereto, my son,
Marcus C., shall be entitled to any excess
in said wife’s income over and above twenty
dollars a year.
($2,500)
(13)
ﬁve hundred
I also direct that in the event that my son,
Marcus C., shall decease after reaching his
majority, leaving one or more legitimate
children of his body, that the income of
forty thousand ($40,000) dollars’ worth of my
estate, or so much thereof as may in pru
dence be necessary, shall be used for the
proper support of such child or children,
until they shall severally become of legal
age, when an equal part of the abovenamed
principal, and accrued interest, shall become
his or hers absolutely.
(14) In the event that
my son, Marcus C., shall survive all my other
legatees, and then die before coming into pos
session of my whole estate, it is my will, and
I so direct, that the remainder of my estate
to Hamil
as of that date shall belong
ton College, located at Clinton, New-York,
to be used in the endowment of some new
professorship,
and the remainder to be used,
at the discretion of the trustees of said col
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'legs, in the erection of some building for
college uses, or in the endowment of addi
tional professorships;
such building or pro
i'essorships to bear my name.
(15) If either
my wife, Maggie, or one of my brothers,
shall become my only surviving legatee, it
is my will in that event, and I so direct,
that my estate, at that time, be divided as
nearly as may be into two (2) equal parts
-as regards
value and renting power, and
said wife or brother shall then choose be
tween the incomes of said two properties,
and have and enjoy the same during his or
.her natural life; and it is my will that the
other part of my estate shall at that date
become the property of Hamilton College, to
be used as directed in article 14 in this in
strument,
And I further direct that, at the
death of said wife or brother. the remaining
part of my estate shall become the property
of Hamilton College, to be used as in article
14.
hereby appoint my two brothers Jo
seph C. and Henry T. Ford as executors of
this, my last will and testament.
In wit
ness whereof, I, Francis F. Ford, have to
this, my last will and testament, consisting
of four sheets of paper, subscribed my name
and aﬁixed my seal at Madison~ Wis., this
twenty-ﬁfth (25) day of January, 1884.
[Signed] Francis F. Ford.
[Sea1.]"
The lands described in Schedule A were
as follows:
priced
and
therein
situated
Homestead, in Madison, Wis., priced at $10,
000; lands in Kalamazoo, Mich., priced in the
aggregate at $27,000;
about 1,508 acres of
land in the state of Kansas, priced in the ag
gregate at $38,500.
The lands described in
Schedule B were situated in Kansas City, Mis
souri, and therein priced in the aggregate at
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will

The plaintiff, as the qualiﬁed executor, com
menced this action in the circuit court for
of said
Dane county for the construction1

so probated in the county court, where
upon the widow, Margaret G. Ford, and Mar
cus C. Ford, the only child of said testator,
by his guardian ad litem, and Hamilton Col
lege, respectively,
answered the complaint.
which complaint and answers were severally
amended by leave of the court.
Prior to the trial it was stipulated by the
respective parties, in effect, “that the printed
laws and decisions of the Revised Statutes"
in our state law library, “for the states of
Missouri, Kansas, Michigan, and Iowa, (and
of the state of New York, for the purpose of
proving the incorporation of the trustees of
Hamilton College,)“ might "be referred to by
any and all of the parties herein to show what
the law of any of said states" was “as to any
of the legal points involved in or that" might
“arise in said case, either in the circuit or su
preme court of this state," and that it "should
not be necessary to introduce in evidence any
of said statutes, laws, or reported decisions:
but that any of the parties herein" should
“have the right to use or refer to same as evi
dence herein."
In addition to what has been stated, it ap
peared from the undisputed evidence~ and was
found as facts upon the trial, in effcct:
That
the testator died testate at the age of 58 years.
in Kansas City, Missouri, January 26, 1886.
That, at the time of his
leaving said will.
death, he was a resident of and domiciled in
the city of Madison, Dane county, Wisconsin.
and had been for 10 years immediately prior
thereto. That he left, him surviving, his wid
ow, the said Margaret G., then aged 46 years;
and one child, a son, the said Marcus C., then
aged 12 years; and three brothers, Edward
Irving Ford, then living at Asbury Park, New
Jersey, and aged 60 years; Joseph C. Ford,
Wisconsin, and
then residing in Madison,
aged 55 years; and Hem~y Thornton Ford,
then living at Jersey City, New Jersey, and

prays the aid of this court,
H'The
among ot plaintiff
er things. to determine:
(1) Whcth
er the said property, real and personal,
of which the said Francis F. Ford died seized,
is, by virtue of said will, vested in the plaintiff
as executor or Irustee, to be controlled and
managed by him; whether he has power to
receive the rents, incomes, and proﬁts thereof,
and disburse the same as in the said will pro
vided; and, if the said laintiff does not take
the same as trustee, whet er any trusts are cre
ated by said will, and whether the court has
the power to appoint trustees, or whether the
said real estate descends to the heirs of the
said Francis F. Ford, or how and in whom the
title to the said estate and property. real and
personal, vests and descends.
(2) Under the
second clause of said will, who is invested with
authority
the power and has the
to expend the
sums of money to defray the necessary ex
of carrying on said testator’s estate
penses
rom year to year which are to be paid from
the
income thereof?
under
(3) Whether.
fourth clause of said will, the plaintiff. as ex
ecutor of said estate, is invested with the pow
er and has the authority to convert and invest
in good, rentable inside property in Kansas
City all the properties set forth and described
in Schedule A annexed to said will; and, if
the plaintiﬁ has the power to sell the said
last-mentioned property, at what price he is

authorized to sell the same.
(4) Whether the
plaintiff, as executor of said will, and, if not
the plaintiff, who otherwise, has power to sell
the property set forth and described in Sched
ule B annexed to said will, and to invest the
proceeds
thereof in more desirable rentable
property in Kansas City, or to determine
whether the same shall be used in improving
some one or more of said Kansas City prop
erty. (5) Whether the
as executor of
said will, and, if not t Blaintiff,
e piaintiff, who other
wise, has power and control of all moneys,
notes, bonds,
mortgages, or other evidence of
indebtedness mentioned in the sixth clause of
authority and power to
said will, and ha
use the same in the purchase of property in
Kansas City, or for improving properties in said
city on hand. (6) The said plaintiff alleges, up
on information
and belief, that it is the in
tention
of Margaret
G. Ford, who claims
to be the widow of the said Francis F. Ford,
to renounce the beneﬁt
and provisions made
in and by said will for her; and the plain
tiﬂI
ra s the aid of this court that if
she s 8.1 so renounce said will, and take such
art of the property of the said Francis F.
may give to her, what
i'ord
as the law
power of sale he has over the furniture sit
uated in the homestead in the city of Madi
son, and other property connected
therewith,
mentioned in clause seven of said will~ and
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aged 53 years; and that all of said persons
were still living.
That he left, him surviving,
That said will
no sister, father, or mother.
That
was admitted to probate as stated.
thereupon
were issued
letters testamentary
by said county court to Joseph C. Ford, the
plaintiff, who thereupon qualiﬁed
as ex
centor,
and has ever since acted and
still acts as such. That, at the time of his
death, the testator’s estate was worth about
$175,000, and located in the states of Wis
Michigan, Iowa, Kansas, and MiIs
cons-in,
souri.
That the great bulk of said estate
was located in the states of Kansas and Mis
souri.
That the personal estate oi.’ said tes
tator consisted of certain household goods
and fm-niture, and other personal property,
such as wagons, sleighs, etc., in Madison,
Wisconsin, and certain rents due him on real
estate.
That. a short time prior to his death,
the testator assigned, or attempted to assign,
in writing to his brother Henry Thornton
Ford certain notes and mortgages, amount
ing in value to about $30,000, to determine
the title to which a suit was then [at the
date of the ﬁndings] pending in Kansas City,
Missouri, where said securities were at the
time of the testator’s death.
That the only
real estate belonging to the testator at the
time of his death. witnin the state of \Vis
cousin, was his homestead in Madison~ of
the value of about $12,000, exclusive of any
That the testator had
furniture therein.
about 200 acres of land in Iowa at the time
of his death, or an interest therein.
That
the lands so described in said schedules in
Michigan, Kansas. and Missouri were worth,
at the time of his death,and were still worth.
whether he has power and authority to sell and
dispose of the same.
(7) That if the said Mar
garet
G. Ford shall so renounce under the
will,
disposition
said
is to be made of the
what
quarter of the net annual income of the re
mainder of testutor’s estate be ueathed to her
by the eighth clause of said wi l, and whether
th same shall go to increase the income of the
ot er legatees of said will, or what other dispo
sition shall be made of the same.
(8) Wheth
er the incomes severally given to the said Mar
garet G. Ford, Marcus C. Ford. Edward Irving
Ford, Joseph

C. and Henry T. Ford.

by the

eighth.
ninth, tenth, and eleventh clauses of
said will, are to be diminished by the estate of
said testator, passing, under the twelfth clause
of said will, to the said Marcus C. Ford,—that
is to say, ten thousand dollars when he arrives
at the age of twenty-one years, twenty thou
sand dollnrs when he arrives at the age of

twenty-ﬁve years, twenty-ﬁve thousand dollars
when he arrives at the age of thirty years,
forty-ﬁve thousand dollars when he arrives at
the age of thirty-ﬁve years, and the remainder
of the estate when he arrives at the age of
forty years,—or whether the said Marcus
U--li'ord takes the said several sums, parts of
81nd estate,
subject to the payment of said
Several le acies
iven for life to said Mar
garet G.
iarcus C. Ford, Henry T.
ord
Ford, Joseph C. Ford, and Edward
Irving
Ford, or whether the said legacies are di
rmnished by the devise of said sums to the said
Marcus C. Ford as the same may become due
and payable to him, and
how long and to
what extent said incomes respectively continue
10 said legatees.
‘9) In the event that Marcus

the value

placed
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the same by him in'

said schedules as stated.
That February 15,
1887,
and sur
the said widow renounced
of ev
rendered one and all the provisions
ery kind made for her in said will, and, in
stead thereof, elected to take under the stat
utes of the several states named.
That the
trustees of Hamilton College were, and have
duly
been since May 6, 1812, a corporation
organized and existing under and by virtue
of the laws of the state of New York as a
college, and entitled, by virtue of their char~
ter, to take, hold, enjoy, and have lands and
real estate, in feesimple, or for a term of
life or lives, or for years, or in any other
manner, and also goods, chattels, books. mon
eys, annuities, and all other things of what
kind or nature soever. That said corpora
tion has exercised the usual powers of a col
lege for over 40 years.
That it is generally
known and spoken of as Hamilton College,
at Clinton, Oneida county, New York.
That
the testator graduated at said college in the
class of 1851.
That he meant and intended,
by the words “Hamilton College," used in.
the will, the said “'hIustees of Hamilton Col
lege."
That, by the laws of Missouri and
Kansas, the vesting of estates may be post
poned, and a suspension of the power of‘
alienation is permitted, for a period of any
number of lives in being, and 21 years, and.
the period of gestation thereafter,
accord
ing to the rule of the common law. That
the same period is permitted by statute in
Iowa. That the law of Michigan in this re
spect, both as to real and personal property,
is substantially the same as in Wisconsin.
As conclusions of law the court found, in.
C. Ford hall
jority, leaving

decease after reaching his ma
one or more le Itimate children
how the sum 0 forty thousand‘

of his body.
dollars, mentioned in the thirteenth clause of
said will, is to be ascertained and selected, by
whom the same is to be done, and who is to.
hold the same in trust for the beneﬁt of said
children. (10) Whether the fourteenth clause of
said will, so far as Hamilton College is con
cerned, makes a lawful and valid disposition of
that
of his estate described in said four
teent Eortion
clause.
(11) Whether the provision in
the ﬁfteenth clause of said will, on the event
happening therein speciﬁed, for the beneﬁt of.
Hamilton College, is a lawful and valid
ro
vision for the beneﬁt of said college.
ow
(12)
the portions of the estate which are to become.
Marcus’ at the time when he arrives at the age
of twenty-one, twenty-ﬁve, thirty-ﬁve, and forty
ears, respectively. are to be ascertained and se
eeted. by whom the same are to be ascertained
and selected, and whether to be paid over to
him absolutely, or to be held in trust, subject
to the legacies of the income for life to the
several legatees hereinbefore mentioned.
(13)
If Maren C. Ford dies under the age of twen
ty-one years, or any of the other legatees of
the income of said estate shall die, what disposi
tion is to be made of the income of such person or
persons so dying?
Is it to be added to the in
come of the surviving legatees?
If not, how
College takes a
otherwise?
14) If Hamilton
portion of t e estate.
under the fourteenth
clause of said will, does it take the same sub
ject to the payment of the legacies for life to
the said several legatees?"
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effect, that the will was valid in all its parts,
and no part of it within the provisions of the
statutes of this state against perpetuities, or
the suspension of the power of alienation,and
construed it accordingly.
The plaiutiff, said
widow, the said guardian for said Marcus
C., and said trustees of Hamilton College,
severally ﬁled exceptions to said conclusions
of law and such construction of said will,
and from the judgment entered upon said
ﬁndings of act and conclusions of law they
severally appeal to this court.

I. C. Sloan and John M. Olin, for executor.
Stevens & Morris, for Mrs. Margaret G. Ford,
the widow. Plnney & Sanborn, for Marcus
Gregory, Bird & Gregory,
C. Ford, the son.
'for trustees of Hamilton College.
CASSODAY, J. At the time of the testa
tor’s death, and for several years immediate
ly prior thereto, his residence and domicile
As
were in the city of Madison, Wisconsin.
stated, he left personal property, and large
of valuable lands in Wisconsin,
amounts
Michigan, Iowa, Kansas, and Missouri. His
-widow and little boy, Marcus C., and his
three brothers and Hamilton College, are the
sole objects of his bounty. The will is unique.
It is said to~have been drawn by the testator
himself.
It may be doubtful whether it
would have presented more intricate ques
tions for solution had it been drawn by a
skillful lawyer with that end in view. Its
' validity
is challenged as a whole and in
parts, and a construction is demanded.. The
language employed seems to be suﬁﬁciently
clear to indicate the purposes intended. The
diﬂiculties arise in applying the law to such
purposes.
Before proceeding to make such
application it may be well to state a few
general rules of law applicable to the case,
readily deducible from the authorities and
virtually conceded by all.
1. The validity of every devise or disposi
tion of real estate by will must be governed
by the law of the place where the land is
situated, and this includes not only the form
and mode of the execution of the will, but
also the lawful power and authority of the
testator to make such disposition.
Story,
Conﬂ. Laws. § 474, and note; 2 Greenl. Ev.
1 Redf. Wills, p. 398, sub. 8; Rob
§ 670;
ertson v. Pickrell, 109 U. S. 608, 3 Sup. Ct.
Rep. 407; White v. Howard, 46 N. Y. 144.
The importance of this proposition in con
sidering the validity of a will covering lands
in so many different states will be appreci
ated by all.
although not as well
2. On the contrary,
deﬁned, nor as extensively enforced, yet the
clearly support the proposition/
authorities
that the validity of a bequest or disposition
of personal property by last will and testa
ment must be governed by the law of the tes
tator’s domicile at the time of his death, and
this includes, not only the form and mode of
the execution of the will, but also the law
ful power and authority of the testator to
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make such disposition; and especially is this ,
true where, as here, the testator’s domicile,
at the time of making his will, continues to
be the same until the time of his death.
Story, Conﬂ. Laws, §§ 467, 468; Stewart v.
McMartin, 5 Barb. 438; Moultrie v. Hunt, 23
N. Y. 394; Nat v. Coons, 10 M0. 543; Deses
bats v. Berquier, 1 Bin. 336; Somerville v.
Somerville,
5 Ves. 750-786;
Anstruther v.
Chalmer, 2 Sim. 1; Price v. Dewhurst, 8 Sim.
279; s. c. on appeal, 4 Mylne & C. 76; Eno
hin v. Wylie, 8 Jur. (N. S.) 897, H. L. Cas. 1;
Crispin v. Doglioni, 9 Jur. (N. S.) 653; s. c.
on appeal, L. R. 1 H. L. 301; Eames v. Ha
con, 16 Ch. Div. 407; s. c. on appeal, 18 Ch.
Div. 347. This is not shaken by the criticism
of Lord Westbury’s opinion in Enohin v. Wy
lie, supra; by the Earl of Selborne, L. C., in
Ewing v. Orr, 9 App. Cas. 39.
3. The same rule, as to the law of the tea
tator’s domicile, governs in the interpreta
tion or construction
of wills. Story, Conﬁ.
Laws, ~§§479a-479c; Van Steenwyck v. Wash
burn. 59 \Vis. 510, 17 N. W. Rep. 289. In the
words of Mr. Justice Story:
“The language
of wills is not of universal interpretation,
having the same precise import in all coun
tries and under all circumstances.
They are
supposed to speak the sense of the testator,
according to the-received laws or usages of
the country where he is domiciled, by a sort
of tacit reference, unless there is something
in the language which repels or controls
such a conclusion."
Harrison v. Nixon, 9
Pet. 504; Trotter v. Trotter, 4 Bligh. (N. S.)
502;
Euohin v. Wylie, supra; Chamberlain
v. Napier, 15 Ch. Div. 614. The general rule
is the same respecting real estate, whenever
the object is merely to ascertain the mean
ing and intent of the testator from the lan
guage employed in the will. Id.; 2 Greenl.
Ev. § 671. With these general propositions
in mind, we may, without infringing any rule
of interstate comity, venture to ascertain, if
we can, the intention of the testator as dis
closed in this will. and also its validity, at
least as to certain portions of the property.
4. The papers
coming from the county
court must be taken as the will of the testa
tor. Thornton v. Curling, 8 Sim. 310; Price
supra. They consist in what
v. Dewhurst,
has been called the will, with Schedules A
and B therein mentioned and thereunto at
tached. In construing
the will, we are to
consider these three papers as one instru
ment in law, and together constituting the
will of the testator. Ackerly v. "ernon, Com.
381; s. c. aﬂirmed on appeal, 3 Brown, Parl.
Cas. 91; Hill v. Chapman, 1 Ves. Jr. 407;
Habergham v. Vincent, 2 Ves. Jr. 204; Jack
son v. Babcock,
12 Johns. 394;
Loring v.
Sumner, 23 Pick. 102; Baker’s Appeal. 107
Pa. St. 381; Fickle v. Snepp, 97 Ind. 289.
5. It is claimed on the part of the executor
that, under the directions of the will, all the
personal property and all the real estate out
side of Missouri must, for the purpose of
determining the validity of the will, or some
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its provisions, be regarded as converted
and permanently invested in lands in Kan
sas City, Missouri, under the well-known doc
That doctrine
trine oi.I equitable conversion.
is ﬁrmly established;
and if it applies, or in
It
so far as it applies, it must be enforced.
may be well to restate it, with some of its
limitations.
As long ago as the time otILord
Chancellor Thurlow it was observed by him
"that nothing was better established
than
this principle: that money directed to be em
ployed in the purchase oi.’ land, and land
directed to be sold and turned into mon
as that species of
ey, are to be considered
property into which they are directed to be
converted;
and this, in whatever manner the
direction is given,—whet.her by will" or oth
erwise.
“The owner of the fund, or the con
tracting parties, may make land money, or
money land. The cases established this rule
universally.
If any diﬂiculty has arisen, it
:has
arisen from special
circumstances."
Fletcher v. Ashburner, 1 Brown, Ch. 499.
This was expressly sanctioned by the su
preme court of the United States at an early
day. Craig v. Leslie, 3 Wheat. 577. The rea
son for the rule is there stated
by Mr.
Justice Washington, speaking for the whole
court, thus:
“The principle upon which
.ihe whole
of this doctrine is founded.
is that a court oi.I equity, regarding the sub
stance, and not the mere form and circum
stances of agreements and other instruments,
considers things directed or agreed to be
‘done as having
been actually performed,
Where nothing has intervened which ought to
prevent a performance." From that and oth
er cases the late chief justice of this court
deduced this general rule: “When a will
in
contains a power of sale not mandatory
terms, but it is apparent
from the general
icons and tenor of the will that the testator
intended all his realty to be sold, the power
of sale will be held imperative, and the doc
trine
equitable
applied."
oi‘
conversion
Dodge v. Williams, 46 Wis. 97. 1 N. W. Rep.
92; De Wolf v. Lawson, 61 Wis. 477479. 21
N- W. Rep. 615.
In Pennsylvania it has been held "that the
equitable conversion
of realty into person~
811i’, by force of a direction in a deed or will
to sell, only takes place where the direction
18 positive and absolute;
that, if a
Proposed sale is contingent or eventual in a
deed or will. equitable conversion does not fol
low." Neely v. Grantham, 58 Pa. St. 437. But
the better opinion seems to be, as. in effect,
held in Dodge v. Williams, supra, that when
ever a direction to convert is apparent from
the whole will, whether expressed or implied,
then the duty and obligation to convert
isI
itnDcrative, and the doctrine of equitable con
Thus, in White v. Howard,
version applies.
46 N. Y. 162, Grover,
J., speaking for the
c01111, said:
“To constitute a conversion of
real estate into personal, in the absence of an
actual sale. it must be made the duty of, and
obligatory upon, the trustees to sell it in any
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event. Such conversion rests upon the princi
pic that equity considers that as done which
ought to have been done. A mere discretion
ary power oi.I selling produces no such result."
Power v. Cassidy, 79 N. Y. 613, 614; Hobson
v. Hale, 95 N. Y. 605. So it has been held
that, "where the general scheme of the will
requires a conversion, the power of sale, al
though not in terms imperative, operates as a
conversion;
and this will be deemed to be
immediate, although the donee of the power
is vested, for the beneﬁt of the estate, with a
discretion as to the time of sale."
Lent v.
Howard, 89 N. Y. 169; Ingrem v. Mackey, 5
Redf. 357. But the will must, in terms or by
necessary implication, disclose an intent to
convert, in order to sustain the theory of eq
uitable conversion. Hobson v. Hale, supra.
6. Having thus stated some of the princi
ples and some of the facts upon which the
doctrine of equitable conversion rests, it be
comes necessary to consider the application
of those principles to some of the provisions

of this will.
(a) The lands in Iowa are nowhere men
tioned or referred to in the will or either of
the schedules.
This being so, it is manifest
that the doctrine of equitable conversion has
no application to them. They must therefore
be regarded as lands in Iowa; and the valid
ity of the will respecting such lands be deter
mined by the laws of Iowa.
(h) The several pieces of land speciﬁcally
described in Schedule B are all situated in
Kansas City, Missouri.
Considering
that
schedule in connection with subdivision 5 of
the will, of which it forms a part, as we
must, and the directions thereby given to the
executors are that they “shall, at" their “dis
cretion," "either" sell the several pieces of
lands so described in Schedule B, and in
vest the proceeds thereof in more desirable
rentable property in Kansas City, or use said
proceeds in improving some of the testator’s
Kansas City properties. This mere discr
tionary authority can in no sense operate as
an equitable conversion,—certainly
not until
an actual conversion
should in fact occur.
Besides, such conversion
of the lands de
scribed. into other lands in the same city and
state, could in no way affect or change their
legal status.
So they must be regarded as
lands in Missouri, in determining the validi
ty of the will respecting the same.
of the will, the
(c) By the sixth subdivision
testator expressly
directs
that all moneys,
notes, bonds, mortgages, or other evidence
of indebtedness to him from any and all par
ties, except his brothers, “shall, as soon as
practicable after" his death, "be used either
in the purchase of property in Kansas City,
or for improving properties in said city then
on hand." This clause of the will relates
particularly to the $30,000 oi.I personal prop
erty in dispute; and which, for the purposes
of these appeals, is assumed to be the prop
erty of the estate. The direction to so con
vert is not prevented from being imperative
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by adding "as soon as practicable after" his
death, and thus giving some discretion as to
If such
the time or times of such conversion.
permanent investment of such personal estate
in lands in Kansas City can be lawfully
made, and then lawfully held as lands in
Kansas City during/the time and for the
purposes expressed in the will, then there can
be no doubt but what, subject to the widow’s
rights therein, as hereinafter stated, the doc
trine of equitable conversion i applicable to
such personal estate, and in that event the
same is accordingly to be regarded as lands
in Missouri from the time of the testator’s
death; otherwise not. In other words, since
the right to so convert is dependent upon the
right to so invest and hold, the legality of
such equitable conversion is dependent upon
the same right to so invest and hold. Wheth
er such investment
and holding would be
lawful or unlawful will be considered
here
I
after.
(d) The several pieces of land speciﬁcally
described in Schedule A consist of the home
Wisconsin, and lands
stead in Madison,
in Michigan and Kansas. As the directions
in relation to the homestead differ from the
directions in relation to the other lands, the
homestead will be considered by itself here’
after. Considering Schedule A in connection
with subdivision 4 of the will, of which it
- forms a part, as we must, and the directions
thereby given as to the several pieces of land
in Michigan and Kansas are to the effect that
each and all of said pieces of land “shall be
converted, as soon as practicable, after" the
testator’s death, “at schedule prices, or as
‘
much better as may be,
into good
rentabie 'inside’ property
in Kansas City,
M0." The testator manifestly had an exalt
ed opinion of the present and future of Kan
sas City. The scheme of his will indicates an
intention to have his lands in Michigan and
Kansas sold as soon as practicable, and the
proceeds thereof invested in real estate in
Kansas City. He directs, in effect, that the
several pieces of land mentioned shall be so
converted as soon as practicable
after his
death. Is such purpose to be frustrated mere
ly by adding “at schedule prices, or as much
better as may be?" On the contrary, were
not those words added as a guide to his ex
ecutors, or for the purpose of stimulating
purclmsers to pay a larger price? It seems
to us that such was his intent, for, appar
ently with the same view, he added to the
schedule price of each piece a still larger es
timated value. Of course, it may turn out
to be impossible
to ever sell some of the
pieces at the schedule price; and yet there is
nothing in the will indicating that he ever
contemplated such a result, or any permanent
holding of such lands as a part of the estate,
as is plainly indicated as to the Missouri
lands. There are no negative words indicat
ing an intent not to have any of the lands
in Michigan or Kansas sold at a less price.
As indicated in another connection, some dis
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may be given as to the time or times
of making such sales and investments, with
of the doc~
out preventing
the application
trine of equitable conversion.
The only pur~
pose manifest in the will for selling any of the
Michigan or Kansas lands is to invest the pro
coeds of such sales in real estate in Kansas
City, and then to hold such lands in that city
as a part of the estate during the time and
for the purposes indicated in the will. If
such permanent investment can be lawfully
made, and such lands so lawfully held, then
we discover no reason why the doctrine of
equitable
should not apply to
conversion
Nevertheless,
the legality of such
them.
cretion

I

equitable conversion is necessarily dependent
upon the right to so invest and hold. Wheth
er such investment
and holding would be
lawful or unlawful will be further considered
hereafter.
What has been thus said is not
by way of determining the validity of the ti
tle to any lands outside of Wisconsin, nor~
the validity of any investment or trust in or .
tenure of such lands, but merely to ascertain
the meaning and intent of the testator from
the language employed in the will, which, as
we have seen, is a duty devolving upon this

jurisdiction.
(e) in regard to the homestead, the direc
tions are, in effect, that it shall be converted,
as soon as practicable after his death, into
good rentable “inside" property in Kansas
City, Missouri, “at schedule price," which is
$10,000, orasmuch betteras maybe; and then,
by subdivision 7 of the will, the testator di
rects, in effect, that his wife shall have the
use of his homestead, furniture, and appurte
nances so long as she may desire to live in it

as her home; and that in case she at any time
ceases to desire it as her home, he directs
that, a soon thereafter as practicable, it be
sold "at a price not less" than $10,000, or as
much more as the property will bring, and
the proceeds thereof be invested in good rent
able property in Kansas City, Missouri, and
the rentals of such property be added to the
income of the estate. Here are directions tr
sell and to invest the proceeds in real estati
in Kansas City, it is true, but they are ac
companied by other directions not to sell nm
to so invest until after the concurrence 0:‘
two events; one being that the widow shall
cease to desire it as her home, and the other is
that it be sold at a price not less than $10,
000.
The word “homestead," as used in the
will, manifestly means the house and all the
grounds where the testator lived, and is not
restricted to the onefourth of an acre men
tioned in the statute. Section 2983, Rev. St.
As stated, the widow has elected to take the
provisions made for her by law, instead of
the provisions made for her in the will, as re
quired by the statutes.
Section 2172. Upon
making such selection, the widow at once he
came entitled to the same dower in the tes
tator’s lands, and the same rights to the
homestead, and the same share of his per
sonal estate, as if he had died intestate, ex
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cept that the share of personal estate which
she so took was restricted to onethird part
of his net personal estate. Sections 2172,
3935, Rev. St.; Leach v. Leach, 65 Wis. 291,
26 N. W. Rep. 754.
Since the testator left a
son as well as widow, her right to the home
stead thus secured by such election is the
right to such statutory homestead of one
fonrth of an acre during her widowhood, and
dower in the balance of the land connected
therewith.
Rev. St. subd. 2, § 2271. In other
words, the extent and duration of her right
by
in the homestead has been diminished
such election.
Can we hold that the direction in the will
to sell the homestead, and invest the pro
ceeds, as indicated,
works an equitable con
version of the estate into Missouri lands?
As observed, there is no such direction to
convert until the widow ceases to desire it
for a home. Presumably this will not occur
during her widowhood,
which may be re
garded as an equivalent to a lifeestate. But
the sale is expressly forbidden, even after
the termination of the widow’s right, at any
price less than that speciﬁed. To apply the
doctrine
of equitable conversion to lands
which are directed not to be sold until the
termination of such lifeestate, nor then, ex
cept in an uncertain event which may never
occur, would be to stretch that doctrine be
yond anything authorized by or contemplated
in the authorities.
We must therefore hold
that the homestead must be regarded as
the va
lands in Wisconsin, and accordingly
lidity of the will respecting the same must
by the laws of Wisconsin.
be determined
7. Before determining
such validity, and to
aid such determination, it becomes necessary
to ascertain, if we can, more fully the inten
tion and meaning of the testator, as disclos
ed by the language employed in other parts
of his will. Undoubtedly the legal title to
the personal property belonging to the es
tate is vested in the executor.
Scott v. West,
63 Wis. 555, 556, 24 N. W. Rep. 101, and 25
N. W. Rep. 18. Of course he holds the same
for the beneﬁt of the cestui que trust, in
cluding the rights of the widow, as indicated
in the sections of the statute cited above.
So far as the law will permit, the executor,
by virtue of the will, has acquired all the
rights therein given, and is charged with all
the obligations therein imposed. Id. The
several directions in the will are addressed
to him, and his successors in oﬂice, and his
subordinates, whether by ancillary adminis
He and they are to exe
tration or otherwise.
cute the will so far as the law will permit.
He and they are to pay the testator’s lawful
debts and funeral expenses from moneys on
hand at his death, and, if they are insuﬂi
cient, then the balance from the income of
the estate. He and they are to pay the neces
sary expenses of carrying the estate from
year to year from the income thereof.
The
will impliedly excludes the whole of the
homestead, while occupied by the widow as
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such, from being a source of income to the
estate, but provides that in case of its con
version, as indicated, then the rentals of such
newly-acquired
property are to be added to
the income of the estate.
By the election of the widow to take un
der the statute, instead of the will, the be
quest to her in the eighth subdivision of the
will of "onequarter of the net annual in
come of the remainder" of the “estate dur~
ing her natural life," which by the twelfth
subdivision was to be kept up to $1,500 from
the share of the income given to the son,
By such election a por
becomes inoperative.
tion of the home property not included in
the statutory homestead, nor the widow’s
right of dower in the balance, might be the
source of a triﬂing income to the estate;
but this would be dependent upon the validi
ty of the provision in the will for the future
conversion of the homestead, of which we
shall presently speak. By the direction in
the ninth subdivision of the will the son is
to have onequarter of the net annual in
come of the estate (exclusive of the home
stead) until, under the provisions of the will,
he comes into the possession of the entire
estate, except as the same may be sooner
By the direction
terminated by his death.
in the tenth subdivision of the will the broth
er Edward Irving is to have onequarter of
the net annual income of the estate (exclu
sive of the homestead) during his natural
life. By the direction in the eleventh suh
division of the will the brothers Joseph C.
and Henry T. were “each" to have oneeighth
of the net annual income of the estate (ex
elusive of the homestead) during their nat
ural lives. Such bequests annually, from the
"net annual income" of the estate, are clear
ly severable, as each is independent of the
other, and almost necessarily must terminate
at a diﬂferent time than any of the others.
Since the annual share of each such legatee
is each year conﬁned to such “onequarter" or
"one-eighth"of such net annual income of the
estate, it manifestly cannot be increased by
the onequartler of such net annual income
now undisposed of by reason of the election
of the widow. As the undisposed-of one
fourth of such net annual income cannot
arise from the rents, issues, or proﬁts of
lands in Wisconsin, but must arise from the
rents, issues, and proﬁts of lands outside of
this state, or from the personal estate liable
to be treated as converted
into Missouri
lands, as indicated, we reserve further con
sideration
of the question whether the ac
cumulation of such undisposedof net annual
income into the residuum of the estate would
or would not be valid. Manifestly, it is the
theory of the will that the several fractional
shares of such net annual income thus be
queathed will from time to time he dimin
ished, as portions of the corpus of the estate
may pass to Marcus under the twelfth clause
of the will; for, the moment he may become
the absolute owner in fee of any portion of
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the land thereby devised, that moment such
portion will become segregated from the es
tate, and thereby relieved from every pro
vision of the will. So, whatever property
the widow, by reason of her election, takes
under the statutes of the several states, he
comes in like manner segregated from the
estate.
It is only the onequarter or the one
eighth of the net annual income of the tes
tator’s estate that is thus bequeathed;
not
such fractional share of the net annual in
come of what may become the estate of Mar
cus or the widow.
By the will, Marcus is to have no portion
of the corpus of the estate, except as he
becomes entitled to it under the direction in
the twelfth subdivision of the will, and by
such direction he is only to become the own
er in fee to a portion of the corpus of the
estate when he “reaches his majority," and
then additional installments
of such corpus
from time to time until he reaches the age
of 40 years, when “the remainder" of the
“estate" is to become his.
But in the event
of Marcus dying, “after reaching his majori
ty, leaving one or more legitimate children
of his body," then the direction of the thir
teenth subdivision of the will is “that the in
come of forty thousand dollars’ worth of" his
"estate, or so much thereof as may in pru
dence be necessary, shall be used for the
proper support of such child or children, un
til they shall severally become of legal age,
when an equal part of the abovenamed prin
cipal and accrued interest shall become his
or hers absolutely."
That is to say, imme
diately upon the death of Marcus after so
reaching his majority, and before becoming
40 years of age, leaving such child or chil
dren him surviving, the $40,000 "worth of"
the "estate,“ if there shall be so much, is
to be regarded as segregated from the rest,
and held in trust for them, “until they shall
severally become of legal age,“ as therein di
“In the event" that Marcus "shall
rected.
survive all" the “other legatees," that is to
say, shall survive the widow and each of
the three brothers, “and then die before com
ing into the possession" of the “whole es
tate," then the fourteenth subdivision of the
will directs “that the remainder" of the “es
tate, as of that date, shall belong to Hamil~
But the words “the remainder
ton College."
of my estate." as here used, cannot mean
what will be the entire estate at the time of
such death of Marcus. unless it so happens
that upon such death he leaves no such child
But in case he
or children him surviving.
does leave such child or children him sur
viving, then such "remainder" of the estate
will only be what may remain of such estate
after setting apart the $40,000 worth of the
estate for the beneﬁt of such child or chil
subdi
dren, as provided in the fourteenth
vision of the will. Such must be the con
struction, for, unless the words “the remain
der of my estate" be so limited. the fomteenth subliviion of the will would beclcarly
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to the provisions

made

for

such

child or children in the thirteenth subdi
vision; for it could not have been the inten
tion to give as a remainder of the estate, to
Hamilton College, the $40,000 which might
thus be set apart for such child or children.
If either the wife or one of the brothers shall
become the only surviving legatee, then “in
that event" the ﬁfteenth subdivision of the
will directs that the "estate at that time be
divided, as nearly as may be, into two equal
parts, as regards value and renting power,
and said wife or brother shall then choose
between the incomes of said two properties,
and have and enjoy the same during his or
her natural life;" and “the other part" of the
“estate shall at that date become the prop
erty of Hamilton College;" and “at the death
of said wife or brother the remaining part"
of the “estate shall become the property of
Hamilton College."
The words “my only surviving legatee," as
used in this last subdivision of the will, im
ply, at least, that all other legatees named
in the will, and living at the time of the tes
tator’s death, including Marcus, shall, previ
urvivorship,
ous to the time of such sole
have died leaving some portion of the corpus
of the estate which had not before passed
to the widow, to Marcus, or for the beneﬁt
of such child or children by segregation, as
indicated.
It may occur that all three broth
ers die before Marcus, or that the widow and
two of the brothers die before Marcus, and
then, after reaching
his majority, Marcus
dies, leaving one or more such children him
surviving. In that event, the words, “my
estate at that time be divided as nearly as
may be into two equal parts," as used in
of the will, manifestly
the last subdivision
mean only so much of the estate as may
then remain after setting apart the $40,000
worth of the estate for the beneﬁt of such
child or children, as provided in the thir
Such are the
teenth subdivision of the will.
provisions of the will we are called upon to
Undoubtedly the will created in
consider.
the executor an express trust, within the
In fact
meaning of section 2081, Rev. St.

he is required to do much more than to
merely sell or lease lands for the beneﬁt of
legatees.
He is required to do much more
than merely to receive the rents and proﬁts
of lands, and apply them to the use of a per
son, during the life of such person, or for
He is required to do
any shorter term.
much more than merely to receive the rents
and proﬁts of lands, and to accumulate the
same for any of the purposes and within the
limits of chapter 95, Rev. St. He manifestly
is to take, hold, and manage the estate for
the beneﬁcial interest of the several persons
living and to be born as indicated.
Such
duties clearly imply that he is to take a legal
title to the whole estate in trust for the pur
poses mentioned.
Scott v. West, 63 Wis.
558-562, 24 N. W. Rep. 161, and 25 N. W.
Rep. 18; section 2086, Rev. St.
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The will throughout deals with the estate
of the testator. It uses the words “my es
tate," or their equivalent, some 16 different

times. It is such estate that the executor and
his successor and subordinates
are charged
by the will with managing, converting, rent
ing, improving, gathering, and dividing, and
paying over the income annually, and from
time to time segregating, and ﬁnally dividing,
the corpus of the estate, and then giving up
Subject to such segrcgations
the residuum.
from time to time, they are required to so
hold and manage the corpus of such estate
until the same ﬁnally passes wholly to the
son, at the age of 40, (should be live so long.)
28 years after the testator’s death.
Should he
die after reaching his majority, and before
becoming 40, leaving one or more such chil
dren, then such executor, etc., is required to
set apart the $40,000 worth of said estate,
which mayinclude theWisconsin land, or even
the whole of the remainder of the estate, and
hold and manage the same until such children
severally become of age. The time for such
setting apart may commence soon after Mar
cus becomes 21, or not until just before he
reaches 40, and then continue 21 years there
after. No one can tell how many of such
children may be born. or whether any or
how many may reach their majority.
Thus, according to the will. the estate, in
cludfng the Wisconsin land, is liable to be so
tied up from 30 to 48 years after the testa~
tor’s death. But even if Marcus does not so
die leaving such children, still, by the four
teenth and ﬁfteenth subdivisions of the will,
the estate, including the \Visconsin land, is
liable to be so tied up until Marcus and the
widow and the three brothers are all dead
save one. either the widow or one of the
brothers, as the “only surviving legatee." In
other words, at least four, if not all. of these
ﬁve persons, living at the time of the testa
tor’s death, must die before either of those
subdivisions of the will can become opera
During such periods, or large portions
tive.
of them. it is impossible to tell where the
corpus of the estate will ﬁnally go by the
terms of the will.
If Marcus lives long
enough, then all is to go to him. If he dies
during the next 19 years after he becomes of
age, leaving children, then a large portion of
it and possibly the whole may go to them.
If he survives all the other legatees named,
and then dies during that period, then a por
tion of it will probably go to Hamilton Col
lege; but no one can tell how much, nor, for
certain. whether any. If he dies under 21,
even though he leave children him surviving,
yet neither he, nor such children,
nor his
heirs at law. are to have any of such corpus.
But even then such corpus is, by the will, to
remain tied up during the times and for the
purposes named, and only go to Hamilton
College upon the occurrence of the events
mentioned.
The necessity of the corpus of the estate
, being held by a trustee during such several
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periods, and awaltingIsuch several contingen
cies and possibilities,
seems to be absolute.
Scott v. West, supra. Such trustee or execu
tor is directed to sell some lands and buy
others, but he has no authority under the will
to pervert or alienate any portion of the es
tate, in contravention
of the trust. Section
2091. Rev. St.; De Wolf v. Lawson, 61 Wis.
475, 21 N. W. Rep. 615.
In other words, the
corpus of the estate is inalienable during the
continuance of the trust. Should the trustee
die, it would become necessary to appoint a
successor; and, even while he lives, there may
be a necessity for an ancillaryadministration.
Under this will and our statutes, can we
hold that there is no unlawful suspension of
the power of alienation as to this Wisconsin
land? As indicated, upon the death of the
testator the widow took, under the will, a
present lifeestate in that land; and she has
now substantially
the same under the stat
utes. According to the will, the executor, as
trustee. took a future estate in trust in the
same land,
for it was “limited to com
mence in possession at a future day."
Sec
tion 2034, Rev. St.; Scott v. West, 63 Wis.
570, 24 N. W. Rep. 161, and 25 N. W. Rep.
18. "Future estates," under our statute, “are
either vested or contingent."
Section 2037,
Rev St. “They are vested when there is a
person in being who would have an l1nrnediate right to the possession of the lands, up
on the ceasing of the intermediate or preced
ent estate."
Id. By the terms of the will,
the trustee or executor was to take such fu
ture vested estate in the homestead. As to
the other property he took a present vested
estate. Costcr v. Lorillard, 14 Wend. 302, 303.
But neither Marcus nor Hamilton College had
anything more than a contingent interest
therein; for the statute expressly declares
that such “future estates '
are con
tingent while the person to whom, or the
event upon which they are limited to take
effect,
remains
uncertain." Section
2037.
“These deﬁnitions of vested and contingent
remainders,"
said Savage, C. J., “are very
different from the common-law deﬁnitions of
those estates." Coster v. Lorillard, 14 Wend.
301. They took no vested interest in the land,
and could convey none. Sections 2086. 2080,
Rev. St.; De Wolf v. Lawson, 61 Wis. 561,
562, 21 N. W. Rep. 615.
Under our statute,
"every future estate," whether vested or con
tingent, is "void in its creation," which “sus
pends
the absolute
power
oi.' alienation
* ' ' for a longer period than during the
continuance of
o
in being at the cre
ation of the estate," etc. Sections 2038, 2030,
Rev. St.; De Wolf v. Lawson, 61 Wis. 473,
21 N. W. Rep. 615.
The only exception to
this, which is in section 2040, is clearly not
applicable here.
To avoid all uncertainty, one of the same
sections declares that such "absolute power
of alienation shall not be suspended by any
limitation or condition whatever," and the
other declares that “such power is suspend
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ed when there are no persons in being by
whom an absolute fee in possession can be
conveyed."
Since the trustee cannot, under
the will, relinquish the trust, which includes
the “possession," until the purposes of the
trust are fulﬁlled, as the several periods for
such fulﬁllment transpire; and since persons
are liable to be born who by the terms of the
instrument will be entitled to a large portion,
and possibly the whole, of what may then re
, main of the estate, including this homestead,
—it is very obvious that “there are no per
sons in being by whom an absolute fee in
possession can be conveyed,"
within the
meaning of the statutes; and since this state
of things must, under the will, continue for
a longer period than two lives in being at the
creation of the estate, such suspension, as to
this homestead, must be adjudged contrary
to the statute, and therefore absolutely void.
Coster v. Lorillard, 14 Wend. 317-324; Haw
ley v. James, 16 Wend. 121, 122, 164, 165,
174,

It

179.

is impossible to escape this conclusion by
speculating as to the probabilities of Marcus
and his unborn children eventually getting
this Wisconsin land under the will. We have
no authority to speculate upon the chances.
The rule is universal that such suspension of
the power of alienation must necessarily ter
minate, under any and all circumstances,
within the period prescribed by the statute,
or the disposition will be void. Schettler v.
Smith, 41 N. Y. 328; Knox v. Jones, 47 N. Y.
397.
Nor is it possible to escape such con
clusion on the theory that the trustee or exec
utor merely has a power in trust to sell such
homestead; for, as indicated, neither the fu
ture estate of Marcus, nor Hamilton College,
therein, is anything more than contingent un
der our statutes. We must therefore hold
that the attempted disposition of the home
stead by the will is void, and that, upon the
death of the testator, the same descended to
Marcus, subject to the widow’s rights there
in, as indicated under the statutes.
8. It is strenuously urged, in effect, that, as
the testator’s residence and domicile were in
this state at the time of making his will and
his death, he could thereby create no valid
trust, except such as are sanctioned by the
laws of this state. In other words, that he
could not by such a will, under the doctrine
of equitable conversion, cause his personal
property, and his lands in Michigan and Kan
sas, to be converted into lands in Kansas
City, Missouri, and there held as his estate,
and the power of the alienation thereof sus
pended beyond the time authorized by our
statutes, even though such suspension would
be valid under the laws of Missouri; and that
the question as to the validity of such suspen
sion is properly determinable by this jurisdic
tion. I frankly confess that I was deeply 1m
pressed upon the hearing with the plausibili
ty and force of this argument. The will was
here admitted to probate. The executor here
qualiﬁed, and received his commission from
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the county court. He is directly accountable
to and subject to the orders of that court.
There may, necessarily, be ancillary adminis
trations in other states, but they will in law
be subordinate to this, which must be regard
But, in
ed as the principal administration.
such intricate matters of title and jurisdic
tion, impressions are of no value unless sup
ported by the logic of the law, if not by au
thority.
In Curtis v. Hutton, 14 Ves. 537, cited by
counsel, the testator devised real estate in
England in trust to be sold, and the proceeds
of the sale, with the personal estate, upon
trust to be laid out in lands for the mainte
nance of a charity in Scotland, and it was
held void as to the real estate, but valid as
to the personal property, by the eﬂect of the
option. The reason for holding such devise
of such real estate in England void, as given
by Sir William Grant, M. 8., was that "the
owners of such property are disabled from
disposing of it to any charitable use. except
by deed executed twelve months before the
death of the owner," etc., “to take effect from
the execution."
Page 541. Such disability of
otherwise disposing of such land was held,
in effect, could not be frustrated by the doc
trine of equitable conversion. That decision
is the foundation of section 479d of Story’s
Conﬂict of Laws, which cannot be regarded
as of any greater authority; nor does it
squarely meet the question here presented.
Nine years after that decision the same learn
ed master of the rolls, in a case where the
testator by his will directed his executors
to dispose of all his real and personal prop
erty at Grenada, in the West Indies, and re
mit the proceeds to England to be laid out
as a charitable fund in the best manner pos
sible, held that such directions were not void,
as the statute of mortmain did not extend to
Grenada.
Attorney General v. Stewart, 2
Mer. 143.
In Attorney General v. Mill, 2 Dow & C.
393, the testator by his will, made in England,
where he was at the time domiciled, and so
remained until his death, gave his personal
and real estate (none of the latter being in
England or Scotland, but in the West Indies)
to trustees, to be laid out in the purchase of
lands, or rents of inheritance, in feesimple,
for a charitable purpose, at Montrose, in
Scotland;
and it was held by the house of
lords, aﬂirming the decree of the chancellor,
“that the bequest was void by the statute of
mortmain,
it not appearing from the will
that the testator intended that the trustees
.
should have the option to purchase lands in
Scotland."
The plain inference from the
opinion is that had the will directed the pur
chase of the lands in Scotland, then it would
have been valid, as the law there did not
prevent such purchase.
In Fordyce v. Bridges, 2 Phil. 515, Lord
Chancellor Cottenham, speaking of this sub
ject, said: “An objection was made that the
bequest of a fund to be invested in a regular
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Scotch entail was void as a perpetuity.
rules acted upon by the courts in this country,
dispositions
with respect to testamentary
tending to perpetuities, relate to this country
may be
only. What the law of Scotland
upon such a subject, the courts of this coun
try have no judicial knowledge, nor will they,
I apprehend, inquire; the fund being to be
administered in a foreign country is payable
here, though the purpose to which it is to be
applied would have been illegal if the ad
ministration of the fund had been to take
place in this country.
This is exempliﬁed by
the well-established
rule in cases of bequests
within the statutes of mortmain.
A charity
legacy void in this country under the statute
of mortmain is good and payable here if for
' The objec
a charity in Scotland.
tion raised upon the ground of perpetuity
cannot be maintained." This seems to be
peculiarly applicable to the personal estate

' '

here.

It

is said that Freke v. Lord Carbery, L. R.
in that case
461, is to the contrary.
the testator was a domiciled Irishman in Ire
land, who, after disposing of personal estate
in trust, “gave his leasehold house in Bel
grave square, England, to the same trustees,
upon trust to sell" as directed, and to ap
ply the proceeds in discharge of any incum
brance on the same, and the residue to in
vest in gsvernment or real securities, and hold
the same upon such trusts as declared.
"The
validity of the trusts for accumulation was
not disputed, so far as they related to the
testator’s government stocks and funds and
other pure personalty.
But the question was
raised whether these trusts was valid as to
the proceeds of the sale of the house in Bel
grave square," and it was held that “the
Thellusson act applied to the English lease
hold, and the proceeds of the sale thereof,
and that the trust for accumulation of the in
vestments of the proceeds of the sale in ex
cess of the periods permitted by that act was
This is clearly distinguishable
invalid."
from the other cases cited, and is an author
ity to the point that the law of the place
where the land is situated governs as to the
validity of its disposition by will, instead of
the law of the testator’s domicile, as here
claimed.
in the celebrated case of Hawley v. James,
5 Paige, 337, 16 Wend. 74, 381, and 7 Paige,
in Albany,
213, the testator was domiciled
- New York.
By his will he directed all his
lands outside of New York city, Albany, and
Syracuse, including 40,000 acres in the state
of Illinois, to -be sold, and the proceeds there
of to be invested in lands in the three cities
named, upon trusts which, under the stat
utes like ours cited, were held void. But in
respect to any lands of the testator situated
in the state of Illinois, or elsewhere outside
of the state of New York, the decree, which
was entered by the court of errors, stated
that it was not to be deemed a decision upon
the title of the said trustees to those lands,
16

Eq.
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or their power over them, (16 Wend. 281,)
which question was thereby remitted for fur
ther consideration
to the court of chancery.
Upon the cause being remitted to the chan
cellor, an application was made for further
directions in pursuance of such decree. Upon
a full hearing, the learned chancellor said:
“This court has no jurisdiction to make a de
cree which will directly aifect either the le
gal or equitable title to lands situated in an
other state. And if the legal title to the lands
now in question was in any of the infant par
ties according to the laws of Illinois, or if
those who had the legal title were out of the
jurisdiction of this court, so that it would be
impossible for it to operate upon them per
.sonally, to compel them to execute the trust
or to convey the legal title according to the
decree, I should consider it my duty to dis
miss the application, and to refer the parties
to the courts of the state where the trust
property is situated."
Then, after showing
that the will had been executed in conformity
to the laws of Illinois, so as to vest the legal
title to the lands in that state in the trustees,
and that as the object of the testator in di
recting a sale of the Illinois lands and a con
version of the same into money was to buy
lands in the state of New York, and hold
them upon trusts which were contrary to the
statutes of that state, and therefore illegal,
the trustees were deemed to hold the title
to the Illinois lands in trust for the heirs;
and, as the trustees were all within the juris
diction of the court, they were accordingly
directed to convey the same to the heirs.
7

Paige,

213.

In Burrill

I

v. Shell, 2 Barb. 457, the testa
tor, domiciled in New York, directed lands
in that state to be sold, and a portion of the
proceeds invested in England; and, as no law
was thereby violated, it was held that the
courts of New York had no power to divert
the investment from England, and direct the
same to be made in New York, except with
the consent of all the parties interested:
and, as some were infants, such consent could
not be obtained.
In Bascom v. Albertson, 34 N. Y. 584, a be
quest by a New York testator was made to
ﬁve such persons as the supreme court of
Vermont should appoint to be trustees, to
found, establish, and manage an institution
for the education of females, to be located at
Middlebury, Vermont, and it was held in
effectual for any purpose, since the object of
the bequest was unlawful in the state of the
testator’s domicile.
This is in harmony with
the second proposition announced in this opin
ion.
In Chamberlain v. Chamberlain, 43 N. Y.
in the state
424, the testator was domiciled
of New York, and, among other things, he be
queathed a certain amount to the “Century
Fund Society, a corporation created under
the laws of Pennsylvania for charitable and
In passing upon its
benevolent purposes."
validity, the court held that “the law of the
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testator’s domicile controls as to the formal
requisites essential to the validity of the will,
the capacity of the testator, and the construc
When, by the lex
tion of the instrument.
domicilll, a will has all the formal requisites
to pass title to personalty, the validity of par
ticular bequests will depend upon the law
of the domicile of the legatee, except in
cases where the law of the domicile of the
testator in terms forbids bequests for any
particular purpose, or in any particular man
ner, in which latter case the bequest would
The learned justice
be void everywhere."
giving the opinion said: “So far as the va
lidity of bequests depends upon the general
law and policy of the state affecting proper
ty and its acquisition generally, and relating
to its accumulation and a suspension of own
ership and the power of alienation. each state
is sovereign as to all property within its ter
ritory, whether real or personal. It is no
part of the policy of the state of New York
to interdict perpetuities or gifts in mortmain
in Pennsylvania or California.
Each state
determines those matters according
to its
own views of policy or right, and no other
state has any interest in the question;
and
there is no reason why the courts of this
state should follow the funds bequeathed to
the Century Fund Society to Pennsylvania,
to see whether they will there be administer
ed in all respects in strict harmony with our
policy and our laws."
Page 434.
To the
same effect is Mapes v. American Home M.
80c., 33 Hun. 360; Bible Soc. v. Pendleton,
7 W. Va. 79.
This case of Chamberlain v. Chamberlain
is in harmony with subsequent decisions in
the same state, in which it has been held,
in effect, that, in the absence of any equita
ble conversion, the question as to the unlaw
ful suspension of the power of alienation of
lands in New York must be governed by the
laws of that state, notwithstanding the tea
tator who attempted to dispose of the same
was at the time of making his will and his
death domiciled in some other state, as, for
instance, in Connecticut,
Massachusetts,
or
California, as will appear by White v. How
ard, 46 N. Y. 144; Despard v. Churchill, 53
N. Y. 192; Hobson v. Hale, 95 N. Y. 588.
The only case cited which seems to be in
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conﬂict with the principles stated is Wood v.
Wood, 5 Paige, 596. But that is expressly
overruled in Chamberlain v. Chamberlain, 43
N. Y. 435, and impliedly so in other cases.
It is unnecessary to look further into the
authorities.
The difﬁculty in holding that the
laws and courts of this state may interdict
the conversion of personal property into lands
in Missouri, or lands in Michigan or Kansas,
or into lands in Kansas City, is apparent
when we remember that the laws of this
state have no extraterritorial force, and the
courts of Wisconsin have no extrastate ju
risdiction.
The principles of law thus indi
cated are in strict harmony with the rulings
of this court in Van Steenwyck v. Washburn,
59 Wis. 510, 511, 17 N. W. Rep. 289.
We must therefore disclaim jurisdiction to
determine the title to any of the lands outside
of Wisconsin, or the legality of accumulations
of rents and proﬁts therefrom.
It follows
that the validity of the proposed conversion
of personal property into lands in Kansas
City must be determined by the laws and
So the question of the
courts of Missouri.
validity of the proposed converion of lands
in other states into lands in the same city
would seem to be determinable by the same
jurisdiction, but of this we have no authority
to decide. Such questions of the validity of
such conversions should be determined at an
early day by instituting the proper suit in
the proper jurisdiction.
The costs and disbursements of all parties
in this court and the circuit court are payable
out of the estate.
The county court will
make such allowance to the respective par
ties out of the estate for counsel fees as,
in the exercise of a sound discretion, may be

just.

The judgment of the circuit court is re_
versed on each of the four appeals, and the
cause is remanded, with directions to enter
itndgment in accordance with, and to the ex
tent indicated in, this opinion, but leaving
open for further action the questions as to
the validity of such conversions, suspensions,
until authoritatively de
and accumulations,
termined by the rightful jurisdiction.
Motions for a rehearing, made h each of the
parties, were denied
hovember 22,
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will and testament, as modiﬁed by my codi
cils, shall have been paid in full, if there
(26 N. E. 780, 125 N. Y. 560.)
after there shall be any residue and re
mainder of my estate and property, I give
Court of Appeals of New York. Feb. 24, 1891.
and bequeath such residue and remain
Appeal from supreme court, general
der, after the same shall have been duly
term, ﬁrst department.
converted into money, as follows, viz.,
J. Edward Swanstrom, P. H. Vernon, to such charitable institutions, and in
John E. Parsons, Fordham Morris, and such proportions, as my executors, by
and with the advice of my friend, Rev.
Manley
Raymond, for appellants.
A.
John Hall, D. 1)., shall choose and desig
Charles A. Jackson, for respondents.
nate. " Subsequent to thedeath of the tes
ANDREWS, J. The jurisdiction of a tatrix, and prior to the commencement of
this action, the executors, with the ad
court of equity to entertain an action in be
vice and approval of Dr. hall, made a
half of the next of kin of a testator for .the
construction of a will disposing of person
written choice and designation of certain
al estate, where the disposition made by_ incorporated charitable institutions
or
ganized or existing under the laws of this
the testator is claimed to be invalid or in
operative for any cause, was asserted by
state, authorized to take real and person
the chancellor
in Bowers v. Smith, 10
al property by devise and bequest, among
Paige, 200, and was maintained in Wager v.
whom they directed the residuary estate
Wager, 89 N. Y. 161, and in Holland v. Al
to be divided. It will be noticed that the
cock, 108 N. Y. 312, 16 N. E. Rep. 305. It
particular donees of the gift are not des
ignated
in the will. They could not be
is true that in such cases the next-0f kin
claim in hostility to the will,but the exec
known until the executors should select,
utors, in case the disposition made by
in the manner pointed out, the particular
charitable institutions which should take
the testator is invalid or cannot take
effect, hold the personalty upon a result
the bequest.
The range of selection was
ing trust for those entitled under the stat
that the appointees
unlimited. except
distributions;
and thereby the in
were to be institutions of charity, and per
ute of
haps, also, it is implied that they were to
risdiction to bring an equitable action for
construction, and to have the resulting
be incorporated charities, because a pro
trust declared by the court, attaches as vision ls made that the institutions select
ed shall be under no disability to accept
incident to the jurisdiction of equity over
the legacy; but beyond this there was no
trusts. The Code of Civil Procedure (sec
limitation whatever. The selection was
tion 1866) has extended the remedy so as
not conﬁned to charitable institutions in
to include suits forconstruction of devises
this state or in the United States. If the
in behalf of heirs claiming adversely to
power was valid, the executors, with the
the will. and it would not be consistent
approval of Dr. Hall, might appoint the
with the spirit oi this legislation to nar
gift to charitable institutions anywhere
row thcjurisdiction in cases of bequests
Tne case of Chipman v.
in this country or in foreign countries.
of personalty.
Montgomery,
63 N. Y. 221, contains ex
The will did not vest the title to the prop
~erty in any one pending the exercise of the
pressions which, considered independently
power of appointment.
It was not given
of the facts of the case, may seem ud
to the executors. nor was it given to any
verse to this view; but, as was said by
RAPALLO, J., in Wager v. Wager, supra,
particular charitable institution which
could be pointed out or ascertained at the
’-the plaintiffs there had on their own
showing no present interest in the prop
death of the testatrix.
if the property,
under the will, vested anywhere, it was
erty, and might never have any." The
in the whole aggregate incorporated in
case of Horton v. Cantwcll, 108 N. Y.
stitutions of the whole world capable of
255, 15 N. E. Rep. 546, was one also where
taking by devise or bequest, subject to be
the plaintiff had no interest in the ulti
ing divested in favor of such particular
mate disposition of the estate there in
charities as should thereafter be designat
question, whether the clauses challenged
ed by the executors. The question pre
were valid or invalid, and the court decided
sented is not an original one in this
that she could not maintain the action.
it is not really contended that the pro court. it was decided adversely to the
defendants in the case of Prichurd v.
vision in the third paragraph of the will.
Thompson, 95 N. Y. 76. There is between
and the modiﬁcation thereof in the second
that case and this no distinction in prin
paragraph of the third codicil, setting
In that case thelegai title to the
ciple.
apart a trust fund, to be perpetually kept
fund was vested in the executors in trust
by the executors and trustees and their
successors, and directing the application
In this case the executors were given
ply a power in trust, without clothing
of the income for cemetery purposes, can
them, in terms, with the legal title tosim-w
be upheld. These provisions are manifest
the
fund to be distributed.
But this creates
ly void, as involving an unlawful suspen
no legal distinction.
The point of the de
sion of the absoiu te ownership of personal
cision in Prichard v. Thompson is that,
The principal question in the
property.
while the law recognizes the right of a
case relates to the validity of the residu
testator by will to create powers of ap—
ary clause in the second codicil. That
pointment and selection, and will sustain
clause is as follows: “Eleventh. After the
dispositions of property made pursuant
payment and discharge of my just debts,
thereto, although the tests tor himself did
(if any there be.) funeral expenses, and ex
not designate the particulnrindividuals
penses of administration, and after all leg
in whose favor the power should be exer~
acics and bequests mentioned in my last
READ et
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cised, nevertheless that this right is sub
ject to the limitation that the testator
must himseli designate the class oi per
sons in whose iavor the power may be ex
ercised, with suﬁﬁcient certainty so that
the court can ascertain who were the ob
]ects of the power; and that a power to
select
the beneﬁciaries from among all
the members oi the community, or all cor
porations 0! a particular class, wherever

they may exist, however _numerous, is
void for indeﬁniteness. Such apower is
distinctly in contravention oi the policy
It substitutes ior
of the statute oi wills.
the will of the testator the will and dis
cretion oi the douces oi the power, and
makes the latter controllingin the disposi
tion of the testator’s property. That can
not fairiy be said to be a disposition by
the will oi the testator, with which the
to
testator had nothing to do, except
create an authority in another to dispose
oi the testator’s property according to
the will oi thedonee oi the power, with no
limitation except that the distribution
shall be made among corporations to be
selected from a large class oi corpora
tions, wherever existing, answering the
description in the will. The statute oi
powers does not deﬁne all the purposes
for which a power over property may be
created. It recognizes the existence oi
powers oi appointment and selection,
which were well known to the common
law. But, as pointed out in the opinion
oi VAN Baum', P. J., in the opinion oi the
general term, the statute presupposes
that a power of selection must be so de
ﬁned in respect oi the objects that there
are persons who can come into the court
and say that they are embraced within the
class. and demand the enforcement oi
the power; and the same principle is rec
ognized in the provision that, "if the trus
tee oi a power with aright oi selection
shall die leaving the power unexecuted, its
execution shall be decreed in equity for
the beneﬁt oi all persons designated as ob
"
1 Rev. St. p. 734, § 100.
lects oi the trust.
It would be manifestly impracticable for
the court to ascertain in respect oi the
will in question what corporations con
stituted the whole class oi charitable in
stitutions mentioned in the will, or to de
cree the execution oi the power for the
beneﬁt oi the numerous class embraced in
the description. The ditﬁculty in this case
is not avoided because the power oi selec
tion has in fact been exercised, nor be
cause it has been exercised in favor oi
corporations which, it they had been the
direct objects oi the testator’s bounty,
would have been entitled to take. The
power.
vice lies in
the
unauthorized
What has been done under it is. in a legal
The validity of the
sense. immaterial.
power depends upon its nature, and not
upon its execution. The heirs and next of
kin of the testatrix derive their title un
der the law oi descent and distribution,
and their rights attached. immediately on
the death oi the testatrix. to any part of
the estate not validly disposed of by the
will. lithe power attempted to be creat
ed by the will was valid, their rights,
whatever they were, were subject to it.

li invalid,

and there was no valid alterna
tive disposition by the testator oi the res
idue, they immediately became entitled.
This question was considered by RAPAL
LO, J., in Holland v. Alcock, 118 N. Y. 323.
16 N. E. Rep. 309, 310, and it is unnecessary
to iurther elaborate it.
We are of opinion that the court below
erred in holding that the heirs oi the tes
tatrix are excluded. under the doctrine
any inter
of equitable conversion,irom
est in the real estate oi the testatrix
remaining undisposed oi. The testatrix
intended to dispose oi her whole estate,
which consisted both oi real and personal
By the original will she gave
property.
the residue, aiter satisfying charges and
legacies, to certain speciﬁed corporations,
“after the same shall have been duly con
verted into money." By the seventh clause
oi the will she directed the executors to
sell and convert into cash all her real es
tate, “and also to do all and other acts
and things which may be proper and req~
uisite in lawforthe purpose oi and to ac
complish the due payment oi thepequests,
and the carryi
out all oi the provisions
in this, my his will and testament,con
" By
tained.
her second codicil she revoked
the residuary clause in the will, and sub
stituted the power to theexecutors to dis
pose oi the residue, to which refference has
been made; and in the gilt to the institu
tions to be designated she uses the same
language as in the giit to the corpora
tions in the will, viz., "after the same
[her estate] shall havebeen converted into
money." It seems to be quite clear that
the conversion was directed for the pur
She may reasonably
poses oi the will.
have supposed that it would be more con
venient that the corporations should take
their respective interests as money, and
not as land. The personal estate was
largely in excess oi the sum required to
pay charges and legacies outside oi what
Thedi
was given by theresiduary clause.
rection to sell the real estate apparently
could have had no purpose except to ac
complish an easy division oi the residuary
estate among the corporations to which
it was to be given. The gift failing, the
purpose oi the conversion ceased, and
the direction
to sell the real estate
The conver~
was no longer imperative.
sion was not directed for the purpose
oi distribution of the estate as money
among the next of kin. The testatrix
never intended that they should take it
in any form. The case falls within the
general principle declared in many cases,
thata power oi sale in a will, however
peremptory in form. if it can be seen that
it was inserted in aid of a particular pur
pose oi the testator, or to accomplish his
general scheme oi distribution. does not
ipso Iacto operate as a conversion where
the scheme or purpose fails by reason 0
iliegality,lapse, or other cause. in that
case the property retains its original char
acter, and it goes to the heir or next oi kin
as reI11 estate or personalty, as the case
may be. Nothing short oia clear inten
tion, to be collected from the will, that the
land shall be sold and converted into
money before divislon,whether the par
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fail ornot, will besuﬂIlcient
of the
is not
suﬁlcient to exclude the heir, in the absence
of an express gilt oi the proceeds away
from him. Fitch v. Weber, 6 Hare, 145;
Hopkinson v. Ellis, 10 Beav. 169; Taylor
v. Taylor, 3 De Gex, M. & G. 190; 1 Willticularpurpose

in equity to change the character
property.
In England even this
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iams, Ex’rs, 663 et seq. In this country
the courts do not seem to hold so strict
a doctrine.
The result is that theludg
ment should be reversed on the appeal of
the infant defendant, Kate Haddock, so
faras it adiudges an equitable conversion,
and in other respects it should beaﬂirmed.
All concur. Judgment accordingly.
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DAY
(33 N.

et al. v.
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WALLACE.
144

Supreme Court of Illinois.

Ill.

256.)

Jan.

18, 1893.

Appeal from circuit court, Sangamon coun
ty; Jacob Fouke, Judge.
Cross bill by Mary Wallace against Ed
ward Day and others. Decree for cross com
Reversed.
appeal.
Defendants
plainant.
Ricks
Patton & Hamilton, for appellants.
& Creighton and Drennan & Hogan, for ap~
peilee.

WILKIN, J. By the eighth clause of the
last will of George Gregory, deceased, he de
vised to appellants two tracts of land.—one
|ot 20 acres, and the other of 80 acres. By
the ninth clause of the same will he de
vised to appellee two tracts also,—one of 20
The 80
acres, and the other of 80 acres.
By
acre tract in both clauses is the same.
her certain cross bill in the court below, up
peilee alleged that the two clauses, in so far

as they attempt to devise the same land, are
irreconcilably repugnant to each other, and
and she
therefore
the last must prevail,
asked the court to decree her the said 80
acre tract, to the exclusion of appellants, and
From
the prayer of her bill was granted.
that decree this appeal is prosecuted.
Appellants do not deny that said 8ilacre
tract was devised twice, in the manner al
leged in the bill, but they deny that the two
clauses of said will are thereby rendered
wholly and irreconcilably repugnant, within
the meaning of the rule which gives efffect
to the latter clause, to the exclusion of the
former;
and insist that the rule of construc
tion in such case is to give the land to the
devisces in both clauses. concurrently as ten
ants in common.
The authorities are not
uniform on the subject, but the later and
more generally approved rule seems to be as
In Jarman on
by appellants.
contended
\Vills (volume 2, p. 44) it is said:
“Some
times it happens that the testator has. in sev
eral parts of his will, given the same lands
to different persons in fee.
At ﬁrst sight
this seems to be a case of incurable repug
nancy, and, as such, calling for the applica
tion of the rule which sacriﬁces the prior
of two irreconcilable clauses, as the only
mode of escaping from the conclusion that
both are void.
Even here, however, 9. rec
onciling construction has been devised; the
rule being in such cases. according to the
better opinion, that the devisees take con
indeed,
is laid
The contrary,
currently.
down by Lord Coke and other early writers,
who say that the last devise shall take ef
fect; and a similar opinion seems to have
been entertained by Lord Hardwicke, though
he admitted that latterly a different con
The point under
struction had prevailed.
went much discussion in Sherratt v. Bentley,
and Lord
2 Myine & K. 149, already stated;

Brougham,
after reviewing the authorities,
the general doctrine
and fully recognizing
which upholds the latter part of a will, by
the sacriﬁce of the former, to which it was
repugnant, considered that, consistently with
this rule, it might be held that, where there‘
are two devisees in fee of the same property,
'It, in one
the devisces take concurrently.
part of a will,’ he said, 'an estate is given to
A., and afterwards the same testator gives
the same estate to B., adding words of ex
clusion, as “not to A.," the repugnance would.
be complete, and the rule would apply; but
if the same thing be given ﬁrst to A., and
then to B., unless it be some indivisihle chat
tel, as in the case which Lord Hardwicke
puts in Ulrich v. Litchﬂeld, 2 Atk. 372, theI
two legatees may take together, without any
It seems there
violence to the construction.’
fore by no means inconsistent with the rule,
as laid down by Lord Coke, and recognized
by the authorities,
that a subsequent gift,
to a
repugnant
entirely and irreconcilaby
former gift, of the same thing, shall abro
gate and revoke it, it it be also held that
where the same thing is given to two differ
ent persons, in different parts of the same
instrument, each may take a moiety; though,
had the second gift been in a subsequent
will, it would, I apprehend, work a revoca
tion." Redﬁeld, speaking on the same sub
"The more rational, and perhaps
ject, says:
the general, opinion at the present day is
that, where the same thing is given in the
same will to two diffferent persons, they
shall take jointly, either as joint tenants or
tenants in common. according to the terms
After referring to
of the devise or bequest."
what was said by Lord Brougham in Sher
ratt v. Bentley, 2 Mylne & K. 149~ quoted by
Jarman, as above, he adds: "We fully concur
in his lordship’s suggestions here, as everyone
must, we think, in regard to the reasonable
ness of the latter rule of construction, when
it can be applied, as in the case of the de
vise of the same estate to different devisees;
and we have no doubt it will generally be
recognized as the true rule, and the one es
tablished by the authorities, for the govern
But, as well
ment of cases of this character.
observed by the learned chancellor, in an att
er portion of his opinion, that is not a case of
but,
repugnancy;
clear and irreconcilable
the testator having given the same estate to
two persons, in different portions of his will,
it is the same as if all the names had been
united in one gift of the same estate."
1
Redf. Wills, 443.
The ease of McGuire v.
Evans, 5 Ired. Eq. 269, goes to the full extent
of holding this doctrine, even as applied to
a double bequest of indivisible property.
On the contrary, as said by Jarman, supra,
authorities are not wanting holding the con
Hollins v. Coonan, 9 Gill,
trary construction.
62; Covert v. Sebcrn, (Iowa,) 35 N. W. Rep.
636.

The case is one of ﬁrst impression in this
state, and, in the conﬂict of authority on the
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subject, we are left free to adopt that rule
which to us seems most reasonable and best
calculated to eﬂiectuate the intention of the
Taking into consideration
testator.
all the
facts of this case proper to be considered. it
is manifest that whatever presumption might
otherwise arise in favor of the latter clause
expressing that intention, rather than the for
mer, is rebutted.
In the ﬁrst place, it is clear
from the two clauses that he intended to give
appellants 100 acres of land, and a like quan
tity to appeilee. He owned at the time of
making his will, and when he died, some 240
acres 01! land not disposed of by the will.
Eighty acres of this undisposed-of land was
in the same section as the 80 in question.
It
is therefore clear that, instead of changing
his mind after making the ﬁrst devise of the
macre tract described in the will, either he
or the person who wrote his will made a mis
take in the description of one of the clauses.
It is impossible to tell in which clause that
mistake occurred. We know of no rule by
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which we are allowed to say it was made in
the ﬁrst, rather than in the last. We ca1Tcon~
eeive of no good reason why the consequen
ces of such a mistake should be wholly visit
ed upon appellants.
While it is true that an
application of the rule laid down by the
abovenamed authors will not fully carry out
the intention of the testator, it will come
nearer accomplishing
that purpose than the
one insisted upon by appeilee, and adopted
by the court below. Certainly it does justice
Appellants and appel
between the parties.
lee should take said real estate as tenants in
common, appellants
taking one undivided
half thereof, and appeilee the other. We are
of the opinion that the decree below is erro
neous, and should be reversed, and the judg
ment of this court will be entered according
ly, and the cause will be remanded to the cir
cuit court, with directions to enter another
decree, conforming
to the views herein ex
pressed.
Reversed and remanded.
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McCLELLANDIS EXIRS.
1, 44 N.

J.

Eq. 450.)

Court of Chancery of New Jersey.

November

13, 1888.

On ﬁnal hearing on bill and answer.
by Howard Bishop against the execu
tors of Mary A. McClelland, deceased, for
the construction of a will.

Bill

C. B. Harvey, for complainant.
Ludlow, for defendants.

George C.

"AN FLEET, V. C. Thi is a suit for a
legacy.
The ease presents but a single ques
(tion, and that is, what is the complainant
entitled to, $12,000 or $6,000? The complain
ant is a great-grandson of Mrs. Mary A. Mc
Clelland, deceased. By her will, made in
March, 1864, Mrs. McClelland gave her two
grandehildren,
Howard W. Bishop (the fath
er of the complainant) and Alexander McC.
Bishop, each the sum of $3,000.
Howard W.
Bishop died in September, 1866, leaving the
complainant,
his only child, surviving him.
The testatrix. by a codicil made in December,
1868, revoked the gift made by her will of
$3,000 each to her two grandchildren,
and
in lieu thereof gave to her executors the sum
of $12,000, with direction to invest the same
for the sole use and beneﬁt of her grandson,
Alexander McC. Bishop, and of her great
grandson, the son of her deceased grandson,
Howard W. Bishop.
The codicil then says:
"And
hereby order and direct my executors
to pay over onehalf of the clear yearly in
come of said sum to Alexander, and the
other half of said income to the guardian of
my great-grandson,
until my great-grandson
shall become of lawful age; when my execu
tors shall pay over the same, together with
the principal thereof, to my great-grandson
and my grandson Alexander, share and share
alike.
Should either of said descendants
die, the survivor shall have the whole of the
interest on said sum.
Should both these die
before the said great-grandehild
comes of
age, the whole, together with the principal
thereof, shall revert to my estate, to be dis
posed of accordingly."
By a further codicil,
made in January, 1869, the testatrix said:
“If my grandson Alexander McO. Bishop,
and my great-grandson Howard Bishop, both
die without children, then their and each of
their shares shall revert to my estate."
The
testatrix died in February, 1870. Her grand
son Alexander McC. Bishop died without is
sue, never having been married, in April,
1885.
The complainant attained his majori

I

ity

in February,

1888.

Shortly after that

event he made demand on the defendants
for the payment of the whole $12,000; claim
ing that, as he had survived his colegatee,
he, on attaining his majority, became en
titled, by the true construction
of the will,
to the whole fund. The defendants offered
to pay him onehalf of the whole fund, to
gether with the interest on the whole up to
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the time he attained his majority; but this
he declined, and thereupon brought this suit.
The court cannot in this suit, or on the
present record, decide any question except
this: Is the complainant entitled to the
whole fund in question?
If it is found that
he is not, but is only entitled to half, the
question where the other half goes, whether
it falls into the residue of the testatrix's es
tate, or goes to the personal representatives
of the deceased legatee, is one that the court
cannot deal with in the present condition of
the record.
None of the persons having the
highest beneﬁcial interest in the decision of
that question are before the court as parties,
and they would not, therefore, be bound by
any decision of that question which might
be made in this suit.
The gift over, or rath
er the direction contained in the last codicil,
declaring that if both the grandson and
great-grandson
die without children,
that
then their and each of their shares shall re
vert, must, according to the prevailing rule
in such cases, be held to mean that if both
should die before the time ﬁxed for the
payment of the legacies, that is, before the
great-grandson attained 21 years of age, that
then, and in that case, the $12,000 should
fall into the residue of the testatrix’s estate.
The settled rule of construction in such case
is not to interpret the will as meaning death
at any time, but death before the legacy or
fund is, by the terms of the will, payable
or distributable.
Baldwin v. Taylor, 37 N.
J. Eq. 78; on appeal, 38 N. J. Eq. 637.
puts his right to the
The complainant
whole fund in question on two grounds:
First, that there is a gift made to him, by
implication, of the whole fund; and, second,
it is claimed that where a bequest is made
to two persons of a particular sum, payable
at a future time, with direction that the
money shall, in the mean time, be invested,
and the interest thereof be paid to the lega
tees, and there is also a gift of the interest
of the whole fund to the survivor, in case
one dies before the time for payment arrives,
that the gift of the interest in such case
carries with it the whole fund, both princi
The claim is that by force
pal and interest.
of this rule the complainant is entitled to
the whole fund.
On neither ground can the
claim, in my judgment,
be
complainant’s
sustained.
A bequest may undoubtedly arise
but, to warrant the court
from implication,
in so declaring, there must be something
more than conjecture to support its declare/
tion.
The implication must be a necessary
one. The probability of an intention to make
the gift implied must appear to be so strong
that an intention contrary to that which is
imputed to the testator cannot be supposed
to have existed in his mind.
A construction
in favor of a gift by implication should
never be adopted, except in cases where,
after a careful and full consideration of the
whole will, the mind of the judge is con
vinced that the testator intended to make
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the gift. Denise’s Ex'rs v. Denise, 37 N. J.
Now, as I read the testatrix’s will,
Eq. 163.
there is not only nothing on its face which
will support an implication that the testatrix
meant that the complainant should, in any
event or under any circumstances, take the
think it
whole fund, but, on the contrary,
quite clearly appears that such was not her
intention.
The gift to the complainant and
his co-legatee is made by separate and dis
The principal is to be
tinct parts or shares.
paid to them “share and share alike." They
Under a gift in
take equally in severalty.
this form to two or more, the legatees take,
not as joint tenants, but as tenants in com
mon, without right of survivorship. 2 Wil
liams, Ex'rs, 1463; Hawk. Wills, 112; Heaths
v. Heathe, 2 Atk. 121; Vreeland v. Van Ry
The same intention
per, 17 N. J. Eq. 133.
is made manifest again, when the testatrix
makes provision as to what shall be done in
case either of the legatees happen to die be
In that
fore the fund becomes payable.
“The survivor shall have
event she says:
the whole of the interest on said sum;" thus,
by express words, limiting the enlargement
or increase of the right of the survivor to the
interest, but leaving his right to the principal
exactly as it stood before; and so, too, it will
be observed that the testatrix, when she
gives direction as to what shall be done in
case both legatees die without children be
fore the fund becomes payable, treats or
speaks of their rights in the fund as several
Her language is that “their
and distinct.
and each of their shares" shall revert to her
There is nothing in the testamen
estate.
which
tary provisions under consideration
will, in my judgment, support the claim of
The other claim of
a gift by implication.
also
the complainant is, in my opinion,

I

at"
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groundless.
There can be no doubt that a
gift of the interest, income, or produce of a
fund, without limitation as to continuance,
or without limit as to time, will, according
to a settled rule of construction,
be held to
pass the fund itself; and this will be the
effect given to a gift made in this form,
whether the gift be made directly to the lega
tee, or through the intervention
of a trustee.
2 Williams, ExIrs, 1193; Craft v. Snook, 13.
N. J. Eq. 121; Gullck’s ExIrs.v. Gulick, 25
N. J. Eq. 324, on appeal, 27 N. J. Eq. 498;
Huston v. Read, 32 N. J. Eq. 591. But it is
perfectly plain that the complainant cannot,
by force of this rule,lay the slightest claim to
that half of the fund in question which was
given to his co-legatee.
It is true that, in
consequence of the death of his co-legatee
before the fund became payable, he became
entitled, under the will, to the interest of the
whole fund from the date of the death of
his co-legatee up to the time when the fund
became payable, but the gift of the interest
to him was not forever or without limit as to
time.
The natural and obvious meaning of
the gift of “the whole of the interest on said
sum" to the survivor is not that the survivor
shall have a right to take the interest on the
whole fund forever, or without limit as to
time, but, on the contrary, that he shall have
the right to take it merely for the period in
tervening between the time when his co-lega
tee died and the time when the fund became
As I construe the testamentary
payable.
on which the complainant rests
provisions
his claim, he is entitled to onehalf of the
fund in question, together with the interest
on the whole fund from the time of the death
of his co-legatee up to the time the com
plainant attained his majority, but to noth
ing more.

