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as full and perfect security as would be
The bill praygiven by a deed of mortgage.
ed, that the defendants might be decreed to
join in a sale of the interest of their intestate
in the Nereus and Industry, or to sell the
and pay out of the prosame themselves,
To this
ceeds the debt due to the plaintiff.
amended bill, also, the defendants demurred,
and on argument, the demurrer was sustainFrom this deed, and the bill dismissed.
to this court.
appealed
cree, the plaintiff
The cause was argued at the last term.

Appeal from circuit court of Rhode Island.
The original bill, filed by the appellant.
Hunt, stated, that Lewis Rousmanler, the inof the defendants, applied to the
testate
plaintiff, in January, 1820, for the loan of
offering to give, in addition to his
$1,450,
notes, a bill of sale, or a mortgage of his interest in the brig Nereus, then at sea, as
Mr. Hunter,
Mr. Wheaton, for appellant
collateral security for the repayment of the for respondents.
money.
The sum requested was lent; and
MARSHALL, C. J., delivered the opinion
on the 11th of January the said Rousmanier
executed two notes for the amount; and on
of the court. The counsel for the appellant
objects to the decree of the circuit court on
the 15th of the same month, he executed a
pover of attorney, authorizing the plaintiff
He contends, 1. That this
two grounds.
power of attorney does, by its own operato make and execute a bill of sale of threefourths of the said vessel to himself, or to tion, entitle the plaintiff, for the satisfaction
any other person; and in the event of the
of his debt, to the interest of Rousmanier in
said vessel, or her freight, being lost, to col2. Or, if this
the Nereus and the Industry.
lect the money which should become due on
be not so, that a court of chancery will, the
conveyance being defective, lend its aid to
a policy by which the vessel and freight
This instrument contained carry the contract into execution, according
were insured.
also, a proviso, reciting, that the power was
to the intention of the parties.
given for collateral security for the payment
1. We will consider the effect of the power
of the notes already mentioned, and was to of attorney.
This instrument contains no
be void on their payment; on the failure to
words of conveyance or of assignment, but
As
do which, the plaintiff was to pay the amount
is a simple power to sell and convey.
thereof, and all expenses, out of the proceeds
the power of one man to act for another,
of the said property, and to return the resi- depends on the wiU and license of that other,
The bill furdue to the said Rousmanier.
the power ceases, when the will, or this perThe general rule,
mission, is withdrawn.
ther stated, that on the 21st of March, 1820,
the plaintiff lent to the said Rousmanier the
therefore. Is, that a letter of attorney may,
additional sum of $700, taJiing his note for at any time, be revoked by the party who
makes it; and is revoked by his death. But
payment, and a similar power to dispose of
his interest in the schooner Industry, then
this general rule, which results from the naThe bill then charged, that on
also at sea.
ture of the act, has sustained some modification. Where a letter of attorney forms a
the 6th of May, 1820, the said Rousmanier
part of a contract, and is a security for
died insolvent, having paid only $200 on the
The plaintiff gave notice of his
money, or for the performance of any act
said notes.
claim; and on the return of the Nereus and
which is deemed valuable, it is generally
Industry, tools possession of them, and offer- made irrevocable, in terms, or if not so, is
2 Esp. 565. Aldeemed irrevocable In law.
ed the intestate's interest in them, for sale.
though a letter of attorney depends, from its
The defendants forbade the sale; and this
nature, on the will of the person making it,
bill was brought to compel them to join in it.
The defendants demurred generally, and the and may, m general, be recalled at his will;
court sustained the demurrer; but gave the yet, if he binds himself, for a consideration.
Hunt v. In terms, or by the nature of his contract,
plaintiff leave to amend his bUL
Ennis, 2 Mason, 244, Fed. Cas, No. 6,889.
not to change his will, the law will not perThe amended bUl stated, that it was exmit him to change it Rousmanier, therepressly agreed between the parties, that
fore, could not, during his life, by any act
Rousmanier was to give specific security on of his own, have revoked this letter of attorney. But does it retain its efficacy after
the Nereus and Industry; and that he offerThat his death? We think, it does not. We think
ed to execute
a mortgage on them.
counsel was consulted on the subject, who
it well settled, that a power of attorney,
though irrevocable during the life of the paradvised, that a power of attorney, such as
I
1
was actually executed, should be taken in fty, becomes extinct by his death.
/
preference to a mortgage, because it was
This principle is asserted in Littleton (secequally valid and effectual as a security,
tion 66), by Lord Coke, in his commentary
and would prevent the necessity of changing
on that section (52b), and in Willes' Rethe papers of the vessels, or of taking posports (105, note, and 565). The legal reason
session of them on their arrival in port. The
of the rule is a plain one. It seems founded
powers were, accordingly, executed,
with on the presumption, that the substitute acta
the full belief that they would, and with the
by virtue of the authority of his principal,
existing at the time the act Is performed;
Intention that they should, give the plaintiff
12
H.& B.EQ.(2d Ed.)—
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and on the manner in which he must execute
his authority, as stated in Combes' Case, 9
Coke, 766.
In that case, it was resolved, that
"when any has authority, as attorney, to do
any act, he ought to do it in his name who
The reason of this
gave the authority."
The title can, regularresolution is obvious.
ly, pass out of the person in whom it is
vested, only by a conveyance In his own
name; and this cannot be executed by another for him, when it could not. In law, be
A conveyance in the
executed by himself.
name of a person, who was dead at the time,
y would be a manifest absurdity.
'
This general doctrine, that a power must
be executed in the name of a person who
gives it, a doctrine founded on the nature'
of the transaction, is most usually engrafted in the power Itself. Its usual language Is,
that the substitute shall do that which he is
empowered
to do. In the name of his principal. He is put in the place and stead of
his principal, and is to act In his name.
This accustomed
form is observed in the
instrument under consideration. Hunt is constituted the attorney, and is authorized to
make, and execute, a regular bill of sale,
Now, as an
in the name of Bousmanier.
authority must be pursued, in order to make
the act of the substitute the act of the principal, it is necessary, that this bUl of sale
should be In the name of Rousmanier; and
it would be a gross absurdity, that a deed
should purport to be executed by him, even
by attorney, after his death; for, the attorney is in ttie place of the principal, capable
of doing that alone which the principal might
do.
This general rule, that a power ceases with
the life of the person giving it, admits of
If a power be coupled with
one exception.

(

an "Interest," It survives the person giving
it, and may be executed after his death. As
this proposition is laid down too positively
in the books to be controverted, it becomes
necessary to inquire, what is meant by the
expression, "a power coupled with an Interest?" Is It an interest in the subject on which
the power is to be exercised? or is it an interest in that which Is produced by the exercise of the power? We hold it to be clear,
that the interest which can protect a power,
after the death of a person who creates it,
must be an interest in the thing Itself. In
other words, the power must be engrafted on
an estate in the thing. The words themselves would seem to import this meaning.
"A power coupled with an Interest," Is a
power which accompanies,
or is connected
with, an interest The power and the interest are united in the same person.
But if we
are to understand by the word "interest,"
an interest in that which is to be produced
by the exercise of the power, then they are
never united. The power, to produce the
Interest, must be exercised, and by its exercise, is extinguished.
The power ceases,
when the Interest commences, and therefore,

cannot, In accurate law language, be said
to be "coupled" with It.
But the substantial basis of the opinion of
the court on this point, is found in the legal
reason of the principle. The interest or title
in the thing being vested in the person who
gives the power, remains in him, unless it
be conveyed with the power, and can pass
out of him only by regular act In his own
name.
The act of the substitute, therefore,
which, in such a case, is the act of the
principal, to be legally effectual, must be In
his name, must be such an act as the principal himself would be capable of performing,
and which would be valid, if performed by
him.
Such a power necessarily ceases with
the life of the person maldng it But if the
interest, or estate, passes with the power,
and vests In the person by whom the power
Is to be exercised, such person acts in his
own name. The estate, being in him, passes
from him, by a conveyance in his own name.
He is no longer a substitute, acting in the
place and name of another, but is a principal, acting in his own name, in pursuance
The legal
of powers which limit his estate.
reason which limits a power to the life of the
person giving it, exists no longer, and the
rule ceases with the reason on which it is
founded. The intention of the instrument
may be effected, without violating any legal
principle.
This idea may be In some degree Illustrated
by examples of cases In which the law is
clear, and which are incompatible with any
other exposition of the term "power coupled
with an Interest"
If the word "Interest,"
thus used, indicated a title to the proceeds
of the sale, and not a title to the thing to he
sold, then a power to A., to sell for his own
benefit would be a power coupled with an
Interest; but a power to A., to sell for the
benefit of B., would be a naked power, which
could be executed only in the life of the person who gave it.
Yet, for this distinction,
no legal reason can be assigned. Nor is
for, a
there any reason for it in justice;
power to A., to sell for the benefit of B., may
be as much a part of the contract on which
B. advances his money, as if the power had
been made to himself. If this were the true
exposition of the term, then a power to A.,
to sell for the use of B., inserted in a conveyance to A., of the thing to be sold, would
not be a power coupled with an Interest,
and, consequently, could not be exercised,
after the death of the person making it;
while a power to A., to sell and pay a debt
to himself, though not accompanied with any
conveyance which might vest the title in
him, would enable him to make the conveyance, and to pass a title, not in him, even
after the vivifying principle of the power
had become extinct.
But every day's experience teaches us, that the law is not, as
the first case put would suppose.
We know,
that a power to A., to sell for the benefit
of B., engrafted on an estate conveyed to
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A., may be exercised at any time, and Is
not affected by the death of the person who
created it It is, then, a power coupled with
an interest, although the person to whom It
Is given had no interest in its exercise. His
power is coupled with an interest in the
thing, which enables him to execute it in
his own name, and is, therefore, not dependent on the life of the person who created it
The general rule, that a power of attorney,
though irrevocable by the party, during his
life, is extinguished by his death, Is not affected by the circumstance, that testamentary powers are executed after the death of
the testator.
The law. In allowing a testamentary disposition of property, not only
permits a will to be considered as a conveyance, but gives it an operation which Is
not allowed to deeds which have their effect
during the life of the person who executes
An estate given by will may take efthem.
fect at a future time, or on a future contingency, and in the meantime descends to the
heir. The power Is, necessarily, to be executed after the death of the person who
makes it, and cannot exist during his life.
It is the intention, that it shall be executed
after his death.
The conveyance made by
the person to whom It is given, takes effect
by virtue of the will, and the purchaser holds
his title under It Every case of a power
given in a will, is considered In a court of
chancery as a trust for the benefit of the
person for whose use the power Is made,
and as a devise or bequest to that person. .•
It is, then, deemed perfectly clear, that thi
power given m this case, is a naked power!
not coupled with an interest which, though
Irrevocable by Rousmanler himself, expired
on his death.
It remains to inquire, whether
the appellant is entitled to the aid of this
court, to give effect to the intention of the
parties, to subject the interest of Rousmanler
in the Nereus and Industry to the payment
of the money advanced by the plaintiff, on
the credit of those vessels, the Instrument
taken for that purpose having totally failed
to effect its object
This is the point on which the plaintiff most
relies, and is that on which the court has
felt most doubt
That the parties intended,
the one to give, and the other to receive, an
effective security on the two vessels mentioned in the biU, is admitted; and the question is, whether the law of this court ■vvUl
enable It to carry this intent into execution,
when the instrument relied on by both parties has failed to accomplish Its object The
respondents
insist, that there is no defect
in the instrument Itself; that It contains
precisely what it was intended to contain,
and is the instrument which was chosen by
the parties, deliberately, on the advice of
counsel, and intended to be the consummation of their agreement That in sucn a case
the written agreement
cannot be varied by
parol testimony. The counsel for the appellant contends, with great force, that the cases

179

in which parol testimony has been rejected,
are cases in which the agreement Itself has
been committed to writing; and one of the
parties has sought to contradict, explain or
vary it by parol evidence. That in this case,
the agreement is not reduced to writing. The
power of attorney does not profess to be the
agreement but is a collateral Instrument, to
enable the party to have the benefit of It,
leaving the agreement still In full force, In its
original form. That this parol agreement, not
being within the statute of frauds, would be
enforced by this court, if the power of attorney
had not been executed; and not being merged
In the power, ought now to be executed. That
the power being Incompetent to its object, the
court will enforce the agreement against general creditors. This argument is entitled to,
and has received, very deliberate consideration.

The first Inquiry respects the fact Does
this power of attorney purport to be the
agreement?
Is it an instrument collateral to
the agreement?
Or Is It an execution of the
agreement itself. In the form Intended by
both the parties? The bfil states an offer on
the part of Rousmanler to give a mortgage
on the vessels, either In the usual form, or
in the form of an absolute bUl of sale, the
vendor taking a defeasance;
but does not
state any agreement for that particular security. The agreement stated in the bill Is,
generally, that the plaintiff, in addition to
the notes of Rousmanler, should have specific
security on the vessel; and It alleges that the
parties applied to counsel for advice respecting the most desirable mode of taking
this security. On a comparison of the advantages and disadvantages of a mortgage,
and an irrevocable power of attorney, counsel
advised the latter instrument, and assigned
reasons for his advice, the validity of which
being admitted by the parties, the power of
attorney was prepared and executed, and
was received by the plaintiff as full security
for his loans.
This is the case made by the
amended bUl; and it appears to the court, to
be a case In which the notes and power of
attorney are admitted to be a complete consummation of the agreement. The thing
stipulated was a collateral security, on the
Nereus and Industry.
On advice of counsel,
this power of attorney was selected, and given as that secxirity.
We think It a complete
execution of that part of the agreement; as
complete, though not as safe an execution
of It, as a mortgage would have been.
It is contended, that the letter of attorney
does not contain all the terms of the agreement
Neither would a bill of sale, nor a
deed of mortgage, contain them.
Neither Instrument constitutes the agreement Itself,
but is that for which the agi-eement stipulated.
The agreement consisted of a loan of
money on the part of Hunt and of notes for
its repayment, and of a collateral security
on the Nereus and Industry, on the part of
Rousmanler.
The money was advanced, the
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notes were given, and this letter of attorn^
was, on advice of counsel, executed and received as the collateral security which Hunt
required.
The letter of attorney Is as much
an execution of that part of the agreement
which stipulated a collateral security, as the
notes are an execution of that part which
stipulated that notes should be given.
But this power, although a complete security, during the life of Rousmanier, has been
The lerendered inoperative by his death.

gal character of the security was misunderThey did not suppose,
that the power would, in law, expire with
Bousmanier. The question for the considIf money be
eration of the court is this:
advanced on a general stipulation to give securily for its repayment on a specific article;
on advice of
and the parties deUberately,
counsel, agree on a particular instrument,
which is executed, but, from a legal quality
inherent in its nature, that was unknown to
the parties, becomes extinct by the death of
one of them; can a court of equity direct a
new security of a different character to be
given? or direct that to be done which the
parties supposed would have been effected
by the instrument agreed on between them?
This question has been very elaborately
argued, and every case has been cited which
could be supposed to bear upon it No one
of these cases decides the very question now
before the court It must depend on the
principles to be collected from them.
It is a general rule, that an agreement in
writing, or an instrument carrying an agreement into execution, shall not be varied by
parol testimony, stating conversations or ciranterior to the written instrucumstances
This rule is recognized in courts of
ment.
equity as well as in courts of law; but
courts of equity grant relief in cases of
fraud and mistake, which cannot be obtained
in courts of law. In such cases, a court of
equity may carry the intention of the parties
into execution, where the written agreement
In this case,
fails to express that intention.
Mistake is
there is no ingredient of fraud.
the sole ground on which the plaintiff comes
into court; and that mistake is in the law.
The fact is, in aU respects, what it was supposed to be.
The instrument taken, is the
instrument intended to be taken.
But it is,
conti-ai-y to the expectation of the parties, extinguished by an event not foreseen nor adverted to, and is, therefore, incapable of effecting the object for which it was given.
Does a court of equity, in such a case, substitute a different instrument for that which
has failed to effect its object?
In general, the mistakes against which a
court of equity relieves, are mistakes in fact
The decisions on this subject, though not always very distinctly stated, appear to be
founded on some misconception of fact. Yet
some of them bear a considerable analogy to
that under consideration.
Among these, is
stood by the parties.

that class of cases In which a Joint obligation has been set up in equitj- against the
representatives of a deceased obligor, who
were discharged at law. If the principle of
these decisions be, that the bond was joint,
from a mere mistake of the law, and that
the court will relieve against this mistake, on
the ground of the pre-existing equity, arising
from the advance of the money, it must be
admitted, that they have a strong bearing
on the case at bar. But the judges in the
courts of equity seem to have placed them
on mistake in fact, arising from the IgIn Simpson v.
norance of the draftsman.
Vaughan, 2 Atk. 33, the bond was drawn by
the obligor himself, and under circumstances
which induced the court to be of opinion,
that it was intended to be joint and several.
In Underbill v. Horwood, 10 Ves. 209, 22T,
Lord Bldon, speaking of cases in which a
joint bond has been set up against the representatives of a deceased obligor, says, "the
court has inferred, from the nature of the
condition, and the transaction, that it was
That Is, the instrumade joint, by mistake.
ment is not what the parties intended in
fact They Intended a joint and several obligation; the scrivener has, by mistake, prepared a joint obligation."
All the cases in which the court has sustained a joint bond against the representatives of the deceased obligor, have turned upon a supposed mistake in drawing the bond.
It was not until the case of Sumner v. Powell, 2 Mer. 36, that anything was said by
the judge who determined the cause, from
which it might be inferred, that reUef in
these cases would be afforded on any other
principle than mistaJ^e in fact In that case,
the court refused its aid, because there was
no equity antecedent to the obligation.
In
delivering his judgment, the master of the
roUs (Sir W. Grant) indicated very clearly
'an opinion, that a prior equitable consideration, received by the deceased, was indispensable to the setting up of a joint obligation against his representatives; and added,
"so, where a joint bond has, ia equity, been
considered as several, there has been a credit
previously given to the different persons who
have entered into the obligation."
Had this
case gone so far as to decide, that "the credit
previously given" was the sole ground on
which a com-t of equity would consider a
joint bond as several, it would have gone far
to show, that the equitable obligation remained, and might be enforced, after the
legal obligation of the instrument had expired. But the case does not go so far;
it does not change the principle on which the
court had uniformly proceeded, nor discard
the idea, that relief is to be granted, because
the obligation was made joint, by a mistake
in point of fact. The case only decides, that
this mistake, in point of fact, will not be
presumed by the court, in a case where nc
equity existed antecedent to the obligation,
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where no advantage was received by, and
no credit given to, the person against whose
Yet,
estate the instrument is to be set up.
the course of the court seems to be uniform,
to presume a mistake, in point of fact, in every case where a joint obligation has been
given, and a benefit has been received by the
No proof of actual misdeceased obligor.
take is required; the existence of an anteIn cases attendcedent equity is suflcient.
ed by precisely the same circumstances, so
far as respects mistake, relief will be given
against the representatives of a deceased
obligor, who had received the benefit of the
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true, they excluded the clause, from a mistaken opinion that it would make the contract usurious, but they did not believe that
the legal effect of the contract was precisely
the same as if the clause had been inserted.
They weighed the consequences of inserting
and omitting the clause, and preferred the
latter. That, too, was a case to which the
statute applied. Most of the cases which
have been cited were within the statute of
frauds, and it is not easy to say, how much
lias been the influence of that statute on
them.

The case cited by the respondent's counsel
from Precedents in Chancery, is not of this
obligation, and refused aguinst the repredescription; but it does not appear from that
sentatives of him who had not received it.
case that the power of attorney was intendYet the legal obligation is as completely exed, or believed, to be a lien. In this case,
tinguished in the one case as in the other;
the fact of mistake is placed beyond any
and the facts stated, in some of the cases in
controversy. It is averred in the bill, and
which these decisions have been made,
admitted by the demurrer, that "the powers
would rather conduce to the opinion, that the
of attorney were given by the said Rousbond was made joint, from ignorance of thi
manier, and received by the said Hunt, unlegal consequences of a joint obligation,
der the belief that tjjey were, and with the
fi'om any mistake in fact
Intention that they should create, a specifio^
The case of Lansdown v. Lansdown, Mos.
lien and security on the said vessels."
We
364, if it be law, has no inconsiderable bearing on this cause.
The right of the heir- ^.find no case which we think precisely in
point; and are unwilling, where the effect of
at-law was contested by a younger member
the instrument is acknowledged to have been
of the family, and the arbitrator to whom
entirely misunderstood by both parties, to
the subject was referred decided
against
say, that a court of equity is incapable of
him. He executed a deed in compliance with
affording relief. The decree of the circuit
this award, and was afterwards
relieved
against it, on the principle that he was igno- couii: is reversed; but as this is a case in
which creditors are concerned, the court, Inrant of his title. The case does not supstead of giving a final decree on the demurpose this fact, that he was the eldest son,
rer, in favor of the plaintiff, directs the cause
to have been unknown to him; and if he was
to be remanded, that the circuit court may
Ignorant of anything, it was of the law,
permit the defendants to withdraw their dewhich gave him, as eldest son, the estate he
murrer, and to answer the bill.
had conveyed to a younger brother. Yet he
was relieved in chancery against this conveyance.
Decree: This cause came on to be heard,
There are certainly strong objecon the transcript of the record of the cirtions to this decision In other respects; but,
cuit court of the United States for the disas a case in which relief has been granted
trict of Rhode Island, and was argued by
on a mistake in law, it cannot be entirely
disregarded.
counsel: on consideration whereof, this court
Although we do not find the naked prinis of opinion, that the said circuit court erred,
in sustaining the demurrer of the defendciple, that relief may be granted on account
ants, and dismissing the bill of the complainof ignorance of law, asserted in the books,
ant It is, therefore, decreed and ordered,
we find uo case ih which it has been decided,
that a plain and acknowledged mistake in
that the decree of the said circuit court in
law Is beyond the reach of equity. In the
this case be, and the same is hereby, recase of I/ord Imham v. Child, 1 Brown, Oh.
versed and annulled. And it Is further or91, application was made to the chancellor
dered, that the said cause be remanded to
to establish a clause, which had been, it was
the said circuit court with directions to persaid, agreed upon, but which had been conmit the defendants to withdraw their demurrer, and to answer the bill of the comsidered by the parties, and excluded from
the written Instrument, by consent
It is plainants.
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it was alleged, executed, with a full
belief that they would, and with intention
that they should, give to the plaintiff, as full
Suprene Court of the United States. January
and perfect a security, as would be given
Term, 1828.
by a mortgage.
(See ante, 170.)
The defendants having also demurred to
Appeal from the circuit court of Rhode Isthe amended bill, the circuit court decided
in favor of the demurrer, and dismissed the
land. The appellant filed a bill on the chanbill; and an appeal was entered to this
cery side of the circuit court of the United
court. At the February session, 1823, this
States for the district of Rhode Island, set1820,
Louis
ting forth that, in January,
court considered that the appellant might be
entitled to the relief prayed for in equity,
Rousmaniere obtained from him two loans
but the respondents were permitted to withof money, amounting, together, to $2,150;
draw their demurrer, and to file an answer
and at the time the first loan was made,
in the court below. 8 Wheat. 174, 5 L. Bd.
Rousmaniere offered to give, in addition to
589.
The answer of the defendants admithis notes, a bill of sale, or mortgage, of his
ted the loans of money, and the delivery of
interest in the brig Nereus, then at sea, as
a collateral security for the repayment of
the promissory notes, and that but $200 were
A few days after the delivery of paid, before the death of the Intestate. <rhe
the money.
the first note, dated 11th of January, 1820,
execution of the powers of attorney was also
admitted, but it was denied that possession
he executed a power of attorney, authorizing the plaintiff to mal^e and execute«a bill
of the vessels was taken by the appellant;
of sale, of three-fourths of the Nereus, to
and they alleged their resistance of the athimself, or to any other person; and in the tempt to take possession of them.
The anevent of the loss of the vessel, to collect the
swer also asserted ignorance of any agreemoney which should become due on a polment for a specific lien on the vessels, exicy, by which the vessel and freight were
cept that imported by the language of the
powers of attorney; that they had heard
insured. In the power of attorney, it was
recited that It was given as collateral secuand believed, that the appellant meant to
rity for the payment of the notes, and was
as a partner, in a voyage of
be concerned,
to be void on their payment; on the failone of the vessels, which was relinquished,
ure of which, the plaintiff was to pay the and that afterwards he offered to loan the
amount and all expenses, and to return the money on security; upon which, the intesresidue to Rousmaniere. On the 21st of tate offered to give a mortgage, but the apMarch, 1821, an additional sum of $700 was
pellant preferred taking the powers of atloaned, for which a note was taken, and
torney, to avoid inconvenience, and took the
similar power of attorney given, to sell his
powers of attorney, by advice of counsel.
interest in the schooner Industry; this vesThe answer also stated, that a bill of sale
sel being also still at sea.
of the vessels, dated the day before the
On the 6th of May, 1820, Rousmaniere
death of the intestate, by which the vessels
died intestate and insolvent, having paid
were intended to be conveyed to one Bateman, and which the respondents stated, they
$200 on account of the notes; and the plaintiff gave notice of his claim' to the commis- had heard and believed; was Intended to be
sioners of insolvency, appointed under the
executed on the evening of that day.
The
authority of the insolvent law of Rhode Isanswer also alleged the insolvency of Rousmaniere, and that It existed a long time beland. The plaintiff, in his bill, alleged, that,
on the return of the Nereus and Industry,
fore his death; which they asserted must
he tools possession of them, and offered the
have been known to the appellant, and that
interest of the intestate in them, for sale; the Intestate resorted to Improper modes to
and the defendants having forbidden the
feeep up his credit
sale, this bill was brought to compel them
The evidence taken in the case, consisted
j
,' of the deposition of Mr. Hazard, the counsel
to join in it.
To this bill, the defendants demurred; and; who drew the papers, and In which he stattheir demurrer was sustained in the circuit j ed, that they were intended by both parties
court; but leave was given to the plaintiff^
to have the effect of a specific lien or mortto amend.
An amended bill was then filed, \ gage, and he advised them, they would have
'
in which it was stated, that it was expressthat effect; and also the deposition of Mr.
ly. agreed between the parties, that Rous- . Merchant, to show that the appellant admitmaniere was to give specific security on the ^:ed, that the motive by which he was inNereus and Industry, and that he offered to
duced to make the loan, was to compensate
execute a mortgage on them.
Counsel was
Rousmaniere for the disappointment susconsulted on the subject, who advised that
tained by his not uniting with him in a voythe power of attorney, which was actually
age of one of his vessels; and, accordingly,
executed, should be taken in preference to
an agreement was made, by which the apa mortgage, because It was equally valid
pellant was to let Rousmaniere have a sum
and effectual as a security, and would pre- of money, and that he was to give a bill of
vent the necessity of changing the papers of
sale of a certain vessel; but that afterwards
the vessels, or of taking possession of them
he refused to take the same, on account of
on their return to port. These securities
the inconvenience and difficulties
which
HUNT
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might attend the same; and that he had
consulted with Mr. Hazard, upon the subject, who told him, that he could or would
draw an irrevocable power of attorney to
sell, which would do as well, or words to that
effect; and which wns accordingly done.
The circuit court pronounce a decree, declaring, that the appellant hkd no specific
lien or security upon either of the vessels,
and no equity to be relieved respecting
them, and dismissing the bill, with costs;
from which decree, an appeal was entered to
this court.
On the part of the appellant, it was contended, that the decree ought to be reversed,
and a decree entered for the appellant. That
the answers to the bill did not respond to
it bethe only material facts in the cause;
ing fully proved, that the powers of attorney were intended to have the effect of a
specific lien, the appellant was entitled to
the relief he sought, upon the principles laid
down in the former decisions of this court.
Mr.
Kimball & Webster, for appellant
Wirt, Atty. Gen., and Mr. Robbing, for appellees.

WASHINGTON, J. This case was before
this court in the year 1823, and is reported
in 8 Wheat. 174, 5 L. Ed. 589, and was then
argued at great length, by the counsel concerned in it. After full consideration. It was
decided, that the power of attorney given by
Rousmaniere, the intestate, to the appellant.
Hunt, authorizing him to mal^e and execute
a bill of sale of three-fourths of the Nereus
and of the Industry, to himself, or any other
person, and in the event of their being lost,
to collect the money which should become
due under a policy upon them and their
freight, was a naked power, not coupled
with an interest, which, though irrevocable
by Rousmaniere, in his lifetime, expired on
bis death.
That this species of security was agreed
upon, and given under a misunderstanding
by the parties, of its legal character, was
conceded in the argument of the cause by
the bar and bench; and the second question
for the consideration of the court, was,
whether a court of equity could afford relief in such a case, by directing a new security of a different character to be given?
or by decreeing ihat to be done, which the
parties supposed would have been effected
by the instrument agreed upon? After an
examination of the cases, applicable to the
general question, it was stated by the chief
justice, who delivered the opinion of the
court, that none of them asserted the naied
principle, that relief could be granted, on the
ground of ignorance of law, or decided, that ,
a, plain and aclmowledged mistalie in law,'
was beyond the reach of a court of equity.
The conclusion, to which he came, is expressed in the following terms:
"We find no
case which we think precisely In point; and
are unwilling, where the effect of the instru-
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ment is acknowledged to have been entirelj
misunderstood, by both parties, to say, that
a court of equity is incapable of affording
relief."
The decree was, accordingly, rer versed; but the case being one in which l
creditors were concerned, the court, instead
giving a final decree on the demurrer.
\^ot
In favor of the plaintiff, directed the cause
to be remanded, that the circuit court might
permit the defendants to withdraw their demurrer, and to answer the biU.
After the cause was returned to that court,
the demurrer was withdrawn, and an answer was filed. In which the defendants,
after admitting the loans mentioned in the
bills, by the plaintiff to their intestate, and
the notes given for the same, by the latter,
and their non-payment; assert their ignorance of any agreement between the plaintiff
and their intestate, that the former should
have a specific security, other than the powers of attorney, to sell vessels and to collect
the proceeds, or, the amount of the policies,
in case they should be lost; but express their
belief, that the powers of attorney were selected by the plaintiff, in preference to the
other securities, which were offered by the
intestate. The answer further states, that
the estate of Rousmaniere Is greatly Insolvent, and had been so before his death; that
the plaintiff had exhibited and proved his
demand, as stated in his bill, before the
commissioners of insolvency, duly appointed
upon the estate of Rousmaniere; and that
his dividend thereon declared, or to pe declared, the defendants were, and would be
ready to pay according to law.
The principal deposition, taken in the
cause, is that of Benjamin Hazard, counsellor at law, who deposes, that he drew the
powers of attorney, annexed to the original
bill; that on the day the first power was
Hunt and Rousmaniere came to
executed.
his office, when the latter stated, that the
former had loaned, or agreed to loan, to him,
a sum of money, upon security to be given
by him, on his interest in the brig Nereus,
and that he was desirous the security should
be as ample and available to Hunt, as It
could be made; that he wished and was
ready, to give a bill of sale of the property,
or a mortgage on it, or any other security,
which Mr. Hunt might prefer. Both the
parties declared, that they had called upon
the witness, to request him to draw th«
writings, and to obtain his opinion, as tn
the kind of instrument which would give tbn
most perfect security to the lender. Th8il
the deponent then told the parties, that u
bill of sale, or mortgage, would be goofl
security, but that an Irrevocable power of
attorney, such as was afterwards executed,
would be as effectual and good security, as
either of the others; and would prevent the
necessity of changing the vessel's papers,
and of Hunt's taking possession of the vessel, upon her arrival from sea.
That the
parties then requested him to draw such
an instrument, as, in his opinion, would

j
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merly had to consider; except in relation to
most effectually and fully secure Mr. Hunt;
the rights of the general creditors, against
and that the plaintiff frequently asked him,
the insolvent estate of a deceased debtor, in
whilst he was drawing the power, and after
opposition to the equity which a particular
he had finished, and read it to the parties,
if he was quite certain, that the power creditor seeks, by this bill, to set up. The
allegations of the bills, filed in this cause,
would be as safe and available to him, as a
bill of sale or mortgage, and that upon his which were, on the former occasion admitted by the demurrer to be'true, are now fully
assurances that It was, it was then executed.
proved, by the testimony taken in the cause.
The witness then proceeds to express his
Before proceeding to ■state the general
opinion, from his knowledge of the parties,
time,
that
question,
to which the facts in this case give
at
the
declaration
from
their
and
rise, or the principles of equity which apply
Rousmaniere would readily have given an
to it, it will be necessary, distinctly, to asabsolute bill of sale of the property or any
certain, what was the real agreement conother security which could have been asked;
cluded upon between the plaintiff and the
and that Hunt would not have accepted the
Intestate, the performance of which, on the
one which was afterwards executed, if he
part of the latter, was Intended to be secured
had not considered it to be as extensive and
perfect a security, in all respects, as an ab- by the powers of attorney?
Was It, that
Rousmaniere should, in addition to his notes
solute bill of sale; and he adds, more posifor the money agreed to be loaned to him by
tively, that such was the understanding and
give a specific and available
t-he plaintiff,
It appears,
agreement of both the parties.
by the testimony of this witness, that he security on the Nereu's and the Industry, or
was the particular kind of security selected
drew the power of attorney concerning the
by the parties, and did It constitute a part
Industry, for securlrg the second loan made
by the plaintiff to Rousmaniere, and that the
of the agreement? It is most obvious, from
the plaintiff's own statement, in his amended
circumstances attending that transaction,
bill, as well as from the depositions appearwere essentially the same as those which
ing in the record, that the agreement was
have been stated, in respect to the first loan.
We find another deposition in the record,
not closed, until the Interview between the
parties to it, with Mr. Hazard, had talien
which deserves to be noticed, as it consists
place.
of declarations, made by the plaintiff, after
The amended bill states, that the spethe powers of attorney were executed, and
cific security which Rousmaniere offered to
may serve, in some measure, to explain the ^give, was a mortgage of the two vessels, for
more positive testimony given by Mr. Haz- ■-which irrevocable powers of attorney were
ard.
This witness, William Merchant, de- substituted, by the advice of Mr.. Hazard,
poses, that after the decease of Rousmanand for reasons, which it would seem, were
iere, the plaintiff stated to him, and to a Mr.
approved of and acted upon by the plainRhodes, that in consequence of his declining
tiff. From the testimony of Mr. Merchant,
to engage in an enterprise in one of the vesIt would appear, that the security proposed
by Rousmaniere was a bill of sale of the
sels of Rousmaniere, to which he had at one
vessels, which the plaintiff declined accepttime consented, and of the complaints of
Rousmaniere, on that account, he was ining, for reasons of his own, uninfluenced by
any suggestions of Mr. Hazard, who merely
duced to offer to Rousmaniere a loan of
money.
That an agreement was accordingly
proposed the powers of attorney as a submade, by which he. Hunt, was to let Rousstitute for the other forms of security which
maniere have a certain sum on loan, and
had been offered by Rousmaniere.
The difRousmaniere was to give him a bill of sale
ference between these statements is not
of a certain vessel; but that, afterwards,
very material, since It is apparent, from both
Hunt, reflecting, that If he took that secuof them, that the proposed security, by irrevrity, he would have to take out papers at
ocable powers of attomeiy, was selected by
the custom-house,
in his own name, be subthe plaintiff, and incorporated Into the agreeject to give bonds for the vessel, and perment, by the assent of both the parties.
haps, be made liable for breaches of law
The powers of attorney do not contain, nor
committed by others, he consulted with Mr.
do they profess to contain, the agreement of
Hazard upon the subject; who told him,
the parties; but was a mere execution of
that he could, or would, draw an irrevocathat agreement,
so far as It stipulated to
ble power of attorney to sell, which would
give to the plaintiff, a specific security on
do as well, and which was accordingly done.
the two vessels. In the mode selected and
The cause coming on to be heard in the
approved of by the parties; to which excourt below, and that court being of opin- tent. It was a complete consummation of
ion, that the plaintiff had no lien or specific
the agreement.
Such was the opinion of
security upon these vessels, and no equity
this court, upon a former discussion of this
to have such lien or security created, against
cause, in the year 1823, and such is Its presthe general creditors of Rousmaniere, disent opinion. Upon this state of the case, the
missed
the bill; from which decree, the
general question to be decided, is the same
cause has been brought, by appeal, to this
now that It formerly was, and Is that which
court.
It must be admitted, that the case, has already been stated.
AS it is now presented
to the court, is not
There are certain principles of equify, apmaterially variant from that which we forplicable to this question, which, as general
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principles, we hold to be incontrovertible.
The first is, that where an instrument is
drawn and executed, which professes, or Is
/intended, to carry Into execution an agreement, whether In writing or by parol, pre-\
viously entered into, but which, by mistake]
of the draftsman, either as to fact or law,^
does not fulfil, or which violates, the manifest intention of the parties to the agreement, equity will correct the mistake, so as
to produce a conformity of the instrument
The reason is obvious:
to the agreement.
the execution of agreements, fairly and legally entered into, is one of the peculiar
and If the
branches of equity jurisdiction;
instmment which is intended to execute the
agreement, be, from any cause, insufficient
for that purpose, the agreement remains as
as if one of the parties
much unexecuted,
had refused, altogether, to comply with his
and a court of equity will, in
engagement;
the exercise of its acknowledged jurisdiction,
afford relief in the one case, as well as in
the other, by compelling the delinquent party
fully to perform his agreement, according to
the terms of it, and to the manifest intention
of the parties. So, if the mistake exist, not
In the instrument, which is intended to give
effect to the agreement, but in the agreement itself, and is clearly proved to have
been the result of ignorance of some material fact, a court of equity will, in general,
grant relief, according to the nature of the
particular case in which it is sought. Whether these principles, or either of them, apply
to the present case, must, of course, depend upon the real character of the agreeIt it has been
ment under consideration.
correctly stated, it follows, that the instrument, by means of which the specific security was to be given, was selected by the
parties to the agreement, or rather by the
plaintiff; Rousmanlere having proposed to
give a mortgage or bill of sale of the vessels,
which the plaintiff, after consideration, and
advice of counsel, thought proper to reject,
for reasons which were entirely satisfactory
to himself.
That the form of the instrument, so chosen by the plaintiff, and prepared by the person who drew It, conforms
not, in every respect, to the one agreed upon,
is not even asserted In the bill, or in the
argument of counsel.
The avowed object of
the plaintiff was, to obtain a valid security,
but in such a manner, as that the legal interest in the property should remain with Eousmaniere, so that the plaintiff might be under
no necessity to take out papers at the custom-house, in his own name, and might not
be subject to give bonds, for the vessels, or
to liabilities for breaches of law, committed
by those who were Intirusted with the management of them.
That the general intention of the parties was, to provide a security,
as effectual as a mortgage of the vessels
would be, can admit of no doubt; and if
such had been their agreement,
the insufficiency of the instruments to effect that object, which were afterwards prepared, would
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have furnished a ground for the interposition of a court" of equity, which the representatives of Rousmanlere could not easily
have resisted. But the plaintiff was not satisfied to leave the kind of security which 'he
was willing to receive, undetermined; having finally made up his mind, by the advice
of his counsel, not to accept of a mortgage,
or bill of sale, in nature of a mortgage. He
thought it safest, therefore, to designate the
instrument; and having deliberately done so,
it met the view of both parties, and was
as completely incorporated into their agreement, as were the notes of band for the sum
intended to be secured.
In coming to this
determination, it is not pretended, that the
plaintiff was misled by ignorance of any
fact, connected with the agreement which
If, then, the
he was about to conclude.
agreement was not founded in a rpistake of
any material fact, and if it was executed in
strict conformity with itself; we think it
would be unprecedented,
for a court of
equity to decree another security to be given,
not only different from that which had been
agreed upon, but one which had been deliberately considered and rejected by the party
now asking for relief; or to treat the case,
as if such other security had in fact been
agreed upon and executed.
Had Rousmanlere after receiving the money agreed to be
loaned to him, refused to give an irrevocable
power of attorney, but offered to execute
a mortgage of the vessels, no court of equity
could have compelled the plaintiff to accept
Or, if he had totally
the -security so offered.
refused to execute the agreement, and the
plaintiff had filed his bill, praying that the
defendant might be compelled to execute a
mortgage, instead of an irrevocable power of
attorney; could that court have granted the
relief specifically asked for? We think not.
Equity may compel parties to perform their
agreements,
when fairly entered Into, according to their terms; but it has no power
to make agreements for parties, and then
compel them to execute the same.
The former is a legitimate branch of its jurisdiction, and in its exercise, is highly beneficial
to society; the latter is without its authority, and the exercise of it would be not only
an usurpation of power, but would be highly mischievous in its consequences.
If the court could not have compelled the
plaintiff to accept, or Rousmaniere to execute, any other instrument than the one
which had been agreed upon between them,
the case is in no respect altered, by the
death of the latter, and the consequent
Inefficiency of the particular security which
had been selected; the objection to the relief asked for, being in both cases the same,
namely, that the court can only enforce the
performance of an agreement, according to
its terms, and to the intention of the parties; and cannot force upon them a different agreement.
That the intention of the
parties to this agreement,
was frustrated,
by the happening of an event, not thought
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»t, probably, by them, or by the counsel who
is manitvas consulted upon the occasion,
fest.
The kind of security which was
chosen, would have been equally effectual, for
the purpose intended, with a mortgage, had
RousiQaniere lived until the power had been
executed; and it may, therefore, admit of
some doubt, at least, whether the loss of the
intended security is to be attributed to a
want of foresight, in the parties, or to a
mistake of the counsel. In respect to a matter of law- The case will, however, be con-

(

sidered in the latter point of view.
The question, then, is, ought the court to
grant the relief which is asked for, upon the
ground of mistaJie arising from any ignoranee of law?
We hold the general rule to
be, that a mistake of this character is not a
ground for reforming a deed founded on such
mistake; and whatever exceptions there may
be to this rule, they are not only few in
number, but they will be found to have
something peculiar in their characters.
/
The strongest case which was cited ana
relied upon by the appellant's counsel, was
that of Lansdown v. Lansdown, reported in
Mos. 364. Admitting, for the present, the authority of this case, it is most apparent,
from the face of it, that the decision of the
court might well be supported, upon a principle not involved in the question we are
examining. The subject which the court
had to decide, arose out of a dispute between an heir-at-law, and a younger member
of the family, who was entitled to an estate
descended;
and this question the parties
agreed to submit to arbitration.
The award
being against the heir-at-law, he executed a
deed in compliance with It, but was relieved
against it, on the principle, that he was
ignorant of his title. If the decision of the
court proceeded upon the ground, that the
plaintiff was ignorant of the fact that he
was the eldest son, it was clearly a case
proper for relief, upon a principle which has
already been considered.
If the mistake
was. of his legal rights, as heir-at-law, it is
not going too far, to presume, that the opinion of the court may have been founded
upon the belief, that the heir-at-law was imposed upon by some unfair representations
of his better informed opponent; or that his
ignorance of a legal principle, so universally
understood by all, where the right of primogeniture forms a part of the law of descents,
demonstrated
a degree of mental imbecility,
which might well entitle him to relief. He
acted, besides,
under the pressure of an
award, which was manifestly repugnant to
law, and for aught that is stated in this case,
this may have appeared upon the face of it.
But if this case must be considered as an
exception from the general rule which hasi
been mentioned; the circumstances attending it, do not entitle it, were it otherwise ob
jectionable, to be respected as an authority,
but in cases which it closely resembles,
There is a class of cases which, it has
been supposed, forms an exception from this

\

general rule, but which vrlll be found, upon
examination, to come within the one which
was first stated.
The cases alluded to, are
those in which equity has afforded relief
against the representatives of a deceased
obligor, in a joint bond, given for money
lent to both the obligors, although such lepresentatives were discharged at law. The
principle upon which these cases manifestly
proceed, is, that the money being lent to
both, tlie law raises a- promise in both to
pay, and equity considers the security of the
bond as being intended, by the parties, to
be co-extensive with this implied contract
by both to pay the debt.
To effect this intention, the bond should have been made
joint and several; and the mistake in the
form, by which it is made joint, is not in the
agreement of the parties, but in the execution of it by the draftsman.
The cases m
which the general rule has been adhered to,
are, many of them, of a character which
strongly test the principle upon which the
rule itself Is founded. Two or three only
need be referred to.
If the obligee. In a
joint bond, by two or more, agree with one
of the obligors, to relieve him from his obligation, and does accordingly execute a release, by which all the obligors are discharged at law, equity will not afford relief
against this legal consequence, although the
release was given under a manifest misapprehension of the legal effect of it, in relation to the other obligors. So, in the case
of Worrall v. Jacob, 3 Merv. 271, where a
person having a power of appointment and
revocation, and, under a mistaken supposition, that a deed might be altered or revoked, although no power of revocation had
been reserved, executed
the power of appointment, without reserving a power of revocation; the court refused to relieve against
the mistake. The case of Lord Irnham v.
Child, 1 Brown, Ch. 92, is a very strong one
In support of- a general rule, and closely resembles the present, in most of the material
circumstances attending it. The object of
the suit was to set up a clarse containing a
power of redemption, in a deed granting an
annuity, which. It was said, had been agreed
upon by the parties, but which, after deliberation, was excluded by consent, from a
mistaken opinion, that It would render the
contract usurious. The court, notwithstanding the omission manifestly proceeded upon
a misapprehension of the parties as to the
law, refused to relieve, by establishing the
rejected clause.
It is not the intention of the court, in the
case now under consideration,
to lay it
down, that there may not be case In which
a court of equity will relieve against a plain
mistate, arising from Ignorance of law.
But we mean to say, that where me parties,
upon deliberation and advice, reject one species of security, and agree to select another,
under a misapprehension of the law as to
the nature of the security so selected, a
court of equity will not, on the ground' of "^
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fiucli misapprehension, and the Insufficiency
security, In consequence of a subsenot foreseen, perhaps, or
quent event,
thought of, direct a new security, of a different character, to be given, or decree that
to be done, which the parties supposed would
iave been effected by the Instrument which
was finally agreed upon.
If the court would not Interfere in such a
>case, generally, much less would it do so In
favor of one creditor, against the general
creditors of an insolvent estate, whose equity
Is, at least, equal to that of the party seeking to obtain a preference, and who, in
point of law, stand upon the same ground
with himself. This is not a biU asking for
a specific performance of an agreement to
execute a valid deed for securing a debt; in
•of such

1
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which case, the party asking relief would be
entitled to a specific lien; and the court
would consider the debtor as a trustee for
the creditor, of the property on which the
security was agreed to be given.
The agreement has been fully executed, and the only
complaint is, that the agreement itself was
founded upon a misapprehension of the law,
and the prayer Is to be relieved against the
consequences
of such mistake. If all other
difficulties were out of the way, the equity
of the general creditors to be paid their
debts equally with the plalntifC, would, we
think, be sufficient to induce the court to
leave the parties where the law has placed
them.
The decree is to be affirmed, with
costs.
Decree affirmed.
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tain relief in equity?
It is claimed that she has no remedy,

be-
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Me. 139.
But some of the defendants thought the
lease to the plaintiff was Invalid, and so informed her. Taking their testimony as true,
which we do not question, they did not Intentionally deceive her on this point.
They actually thought there was a defect of which
they could take advantage.
She was unlearned In every respect, not being able to
write her own name. It Is evident that she
put confidence in them, believing them to be
better informed than herself; and supposing,
from their representations,
that her title to
the homestead, by the lease, had failed, she
was induced by them to relinquish all her
interest in the whole estate of her father, in
consideration of a new life lease from them of
the same property embraced In her first lease.
One-eighth
of the estate, subject to her
life Interest In the homestead, must have
been worth nearly or quite eight hundred
doUars.
This she conveyed to them. Their
new lease to her was of no value whatever;
for the title was already in her. Can she ob-

407.

This question is discussed at length by
Judge Story, and nearly all the English and
American authorities are referred to, and
many of them examined.
Story, Eq. Jur.
c.
(Eedf. Ed.). But while the weight of
authority is clearly against granting relief
merely on account of
mistake of the law,
it seems to be conceded in nearly all the
cases, and expressly decided In many of them,
that there are exceptions to this rule. Hunt
V. Rousmanler,
Pet 15; Bank v. Daniel, 12
1

other not living.
The property leased to the plaintiff was described as situated "on Chestnut street."
After the death of her father, the-plaintiff had
the lease altered so as to read "Wilmot
street."
This was done at the suggestion of
some of the defendants;
and besides, as the
property was otherwise sufBciently described,
the mistake of the street did not affect the
lease, and the alteration was immaterial.
It is contended that the lease was void because it was not to take effect until a future
day; but, whatever may have been supposed
to be the law in regard to the validity of
deeds to take effect In futnro. It Is now well
settled In this state that such deeds are not
for that reason void. Wyman v. Brown, 50

a

OAVIS, J. Jonathan Stevens, the father
of the parties to this suit, died in NoTember,
leaving personal property valued at
1857,
about ?3,000, and real estate worth nearly
$5,000. The plaintiff, being a widow, had
worked In his family for many years, receivA short time
ing therefor one dollar a week.
before his death he gave her a life lease of
his homestead in Portland, worth about $2,Wheth000, to take effect upon his decease.
er he did this for the reason that he thought
that he had not paid her enough for her services, or because she needed a larger share
of the property than the other heirs, does not
appear, and is immaterial. He died intestate,
leaving seven children, and the issue of an-
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Me. 78.)

Court of Maine. 1863.
Suit in equity submitted on bill, answers
Supreme Judicial

Howard & Strout, for complainant.
Fox, for respondents.

there was no fraud; and the mistake
was not one of fact, but of law.
In this state jurisdiction In equity In cases
of "mistake" is expressly conferred by statute; nor is
in terms, limited to mistakes
of fact The legislature may be presumed
to have used the word as generally understood in equity proceedings; and therefore we
shall have to inquire whether courts of equity
have been accustomed to grant relief ia cases
like the one before us.
This question has frequently arisen In this
country and in England, and authorities are
not wanting in both countries in support of
the doctrine that no distinction should be
made between mistakes of law and mistakes
of fact.
It is quite true, as Judge Redfield observes
Story, Eq. Jur.
130, note), "that the distinction between mistakes of law and mistakes of fact, so far as equitable relief is concerned. Is one of policy rather than of principle"; and yet it may not be the less necessary to maintain and observe It. No government could be administered at all, under
which Ignorance of the criminal law should
be held
sufficient excuse for violating It;
and the same principle is applicable to the
civil law. This is not on the ground that
every one Is presumed to know the law; for,
though this is often repeated as an axiom,
a presumption so variant from the truth cannot be recognized by the law. The ground
on which the doctrine rests Is this, that
is
Impossible to uphold the government, and so
to maintain Its administration as to protect
public and private rights, except on the principle that the rights and liabilities of every
one shall be the same as It he knew the law.
If aU contracts made In Ignorance of the
law were to be held invalid, there would be
no certainty in business and no security In
titles. All rights of property would be endangered, and the most Important encouragements for industry and enterprise would be
taken away. It is Indispensable,
therefore,
that the obligation of contracts should be
maintained, unless there Is some stronger reason for annulling them than
mere mistake
of the law. Champlin v. Laytin, 18 Wend.
cause
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Instead of saying that there are "exceptions" to the rule, it would probably be more
correct to say that while relief will never
be granted merely on account of the mistake
of the law, there are cases where there are
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other elements, not In themselves sufficient to
authorize the comt to interpose, but which,
combined with such a mistalse, will entitle
It is important therefore
the party to relief.
to inquire what it is that, with a mistake of
the law, will justify the interposition of the
coiurt, where there is no fraud, or accident, or
mistake of fact.
If a party, who himself knows the law,
should deceive another, by misrepresenting
the law to him, or, knowing him to be ignorant of it, should therein take advantage
of him, relief would be granted on the ground
of fraud. So that such a case is within neither the rule nor the exception.
It has sometimes been said that when mon•ey or other property has been obtained under a mistake of the law, which the defendant ought not in good conscience to retain, he
should be compelled to restore it. Northrup
V. Graves, 19 Conn. 548; Stedwell v. Anderson, 21 Conn. 139.
This is just as a principle, but entirely indefinite "as a rule. It proposes nothing but the opinion of the court in
«ach case, on a matter in regard to which
of opinion.
there may be great differences
It overlooks the public interests involved in
maintaining the obligation of contracts. Gen■erally, as between the parties, a mistake of
law has as equitable a claim to relief as a
mistake of fact.
It is believed that In nearly all such cases,
where relief has been granted, In addition
to the intrinsic equity in favor of the plaintiff, ^two facts have been found, (1) that
ire has been a marked disparity in the position and intelligence of the parties, so that
they have not been on equal terms; and (2)
that the party obtaining the property persuaded or induced the other to part with it,
so that there has been "undue influence" on
on the
the one side and "undue confidence"
other. 1 Story's Eq. 120.
When property
has been obtained under such circumstances,
and by such means, courts of equity have
never hesitated to compel
its restoration,
though both the parties acted under a mistake of the law; and there would be still
stronger reasons for granting relief In such
a ease, if the party from whom the property
had been obtained had been led into his misSparks
take of the law by the other partry.
V. White, 7 Humph. 86; Fitzgerald v. Peck, 4
Litt (Ky.) 127.
Thus, in Pickering v. Pickering, 2 Beav.
31, Lord Langdale set aside certain agreements entered into under a mistake of the
law, on the ground that "the parties were
not on equal terms," and that the plaintiff
acted under the influence of the defendant;
and the same thing was done in Wheeler v.
Smith, 9 How. 55, because the parties "did
not stand on equal ground," and the plaintiff
"did not act freely, and with a proper understanding of his rights."
This question has arisen more frequently
In cases where parties have been mistaken In
Thus,
regard to their titles to real estate.
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in Bingham v. Bingham, 1 Ves. 126, the defendant sold to the plaintiff property which
he already owned, and the court compelled a
It may
restoration of the purchase money.
in
been, as Bronson, J., suggests,
have
Champlin v. Laytin, 18 Wend. 407, on the
ground that the defendant "misled" the plaintiff in regard to his title; but the correctness
of the decision is not questioned by Lord Cottenham, in Stewart v. Stewart, 6 Clark &

F.

964.

Judge

Story suggests that such a case .
to involve, In some measure, a mistake of fact,— that is, of the fact of owner1
ship,— arising from a mistake of the law."
Story, Eq. Jur. §§ 122, 130. And, in King v.
Doolittle, 1 Head, 77, the decision is put on
that ground. But, if all the other facts are
agreed and known to the parties, the question of "ownership" can be nothing but one
of law; and in such cases, as in others,
"seems

courts of equity should not Interfere, unless
appears that there was a difference in the
condition of the parties, so that, instead of
both acting voluntarily, one was misled or
unduly Influenced by the other. Nor will the
court then interpose. In the absence of fraud,
unless the defendant,
as well as the plaintiff, can be restored substantially to the same
situation as befbre. Crocier v. Acer, 7 Paige,

it

137.

Nor where there is a real controversy beparties, and the case is one of any
will the court set aside a compromise
fah-ly made by them, though it should afterwards appear that one has thereby received
property to which he was not legally entitled.
Steele v. White, 2 Paige, 478; Trigg v. Reed,
5 Humph. 529.
On the contrary, comrts of
equity encourage
such compromises; but
here, too, as in other cases, if the parties are
not on equal terms, and one misleads the
other, and obtains property thereby against
right and equity, as well as against law, he
will be compelled to restore It. "If a party, \
acting in ignorance of a plain and settled l
principle of law," says the vice chancellor.
Sir John Leach, "is induced to give up a portion of his indisputable property under the /
name of a compromise, a court of equity will /
relieve him from the consequences
of his/
mistake." Naylor v. Winch, 1 Sim. & S. 564.
And though this was a dictum, the principle was fully applied by the supreme court
of the United States In Wheeler v. Smith,
previously cited. And the same doctrine has
been recognized by this court in the case of
Freeman v. Curtis, 51 Me. 140.
And, in
both of these cases, relief was granted, not
on the ground that a mistake of the law
alone entitles one to relief, but that, though
there be no actual fraud, if one is unduly Influenced and misled by the other to do that
which he would not have done but for such
influence, and he has In consequence conveyed to the other property without any consideration therefor, or purchased what was
already legally his own, the court will, if It
tween
doubt,
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can be done, restore both of the parties to the
same condition as before.
The case at bar Is one of this kind. The
The plainparties were not on equal terms.
tiff was ignorant, in business affairs, as well
Having confidence in
as in other respects.
the defendants,
she relied upon what they
told her. It does not appear that she doubted the ralldity of her father's lease to her,
until such doubts were communicated to her
The proposition for her to refrom them.
lease her interest in all the other property
did not originate with her, but with them;
and she was induced to accept it by the fear
which they had impressed upon her that she
otherwise would have to give up the homeThey
stead. She acted under their influence.
believed that there was a defect in the first
lease, and they meant to take advantage of

it. As was said by the master of the rolls,
afterwards Lord Kenyon, in Evans v. Llewellyn, 1 Coxe, 333, "though there was no fraud,
there was something like fraud, for an undue
advantage was taken of her situation. The
party was not competent to protect herself,
and therefore this court Is bound to afford
her such protection."
The bill Is sustained, with costs; and the
defendants must be decreed to pay her a distributive share of the personal estate, with
Interest from the time of distribution, making her equal with them, and to release to
her one-eighth of all the real estate, and account to her for her share of the rents aud
profits of the portion not occupied by her,

APPLETON,

O.

and DICKERSON,

J., and KE3NT, WALTON,
JJ., concurred.
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defendant,

The
constitutes their contract
written Instrument is made the evidence of
If It fails to present their
that contract
agreement the contract it expresses is not
the agreement of the parties, and the true
In such a case
contract remains unexecuted.
equity will reform the wiiting, causing
it to express the intentions of the parties.
This relief will be granted without regard to
the cause of the failure of the instrument
to express the true contract whether it be
from fraud, mistake in the use of language,
or any other thing which prevented the expression
of the intentions of the parties.
rule of
4. But there is another familiar
equity upon which plaintiff relies to defeat
the application of these doctrines to this
case, namely, relief will not be granted to
correct mistakes at law.
'
The rule has no application to mistakes in
contract,
or in the choice
the language of a
of the form of an instrument, whereby it
has an effect different from the Intention of
the parties. If parties, intending to sell and
lands, should, in ignorance of Its
purchase
legal ett'ect, execute a lease, equity would i
reform the instrument, though It was a mistake of law which led them to adopt it.
This mistake, it will be noticed, affects the
very contract the parties intended.
They InBut
tended a deed, but a lease was made.
where two are bound by a bond, and theobligee releases one, mlstakingly believing
that the other will remain bound, equity will
not grant him relief, for the reason that the
release Is just what he intended it to be;
his mistake related to the effect of the contract in matters not contemplated therein.
The mistakes of law against which equity
will not relieve are those which pertain to
the subject of the contract, and were Inthereto,
ducements
or considerations therefor. In such cases the parties intended to
make the very contracts which they executed,
but were induced to make them by a mistake of law.
Further Illustrations taken from the books
make our expression
of the rules plainer.
A tenant for life purchased a reversion under the mistake of law that such purchase
would cut off the remainder in tail and vest
the fee in him. It was held that he could
not have relief. A power of attorney was
taken from a debtor as a security; but the
debtor died before the power was executed.
Equity would not grant relief. In each of
these cases the very contracts entered into
by the parties were embodied in the instruments.
The mistakes were as to the results
to be reached which were inducements to the
contracts. In the first case the purchaser
supposed that the acquisition of the reversion
would vest in him the fee-simple title. This
was the Inducement for the purchase.
It
was a mistake of law. In the second case
it was the purpose of the parties to secure
the payment of the debt
They mistakenly
chose a power of attorney to effect their
ed by them,

322, 55 Iowa, 484.)

H. Mc-

being the

payee of a negotiable promissory note, transferred it to plaintiff by the following indorsement:
"For value received,
assign
the within note to James Stafford.
[Signed]

I

H. J. Fettei-s." The action was brought at
law upon this indorsement. The defendant
pleaded an equitable defense, wherein be substantially alleged that, by the agreement
under which the note was transferred, the
plaintiff was to take the note without recourse upon defendant, and that the parties
adopted the form of transfer as expressing
such agreement, and neither of them at the
time intended that it should have any other
effect than to express the agreement between
them, and neither knew that it did have the
effect which the law gives to such InstruDefendant, upon this answer, as in
ments.
a cross-blU,
prays that the indorsement be
reformed so as to express the true agreement made and Intended to be set out by the
parties, and that other proper relief be granted. A demurrer to this count of the answer
was overruled, and the issues raised by this
pleading were tried as an action in chancery.
It is triable here de novo.
very satisfactorily estab2. The evidence
lishes the facts set up In the equitable defense.
The defendant positively and explicitiy testifies that the agreement required him to transfer the note without liability; that he had no Intention to express any
different contract by the Indorsement,
and
was Ignorant of the legal effect of the Instrument; and that plaintiff expressly disclaimed that he expected or desired defendant to become boimd for the payment of the
note.
Six witnesses positively and strongly
corroborated defendant's testimony. They
heard the conversation between the parties
when defendant signed the indorsement
The plaintiff. In his testimony, denies the
statement
of defendant. We must accept
the facts of the case presented by the testiWe
mony of defendant and his witnesses.
are required to determine whether, upon these
facts, equity will grant relief to defendant
by reforming the indorsement upon the note
80 that it will express the real contract of
the parties.
3. The agreement
of the parties, the meeting of their minds upon the conditions and
obligations touching the subject contemplat-
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585.

In the

case

that plaintiff

us the parties agreed
should take the note without
before

They mistakenly
on defendant.
recourse
supposed that the form of assignment of the
note would have that effect, being Ignorant

it

of the provisions of the law of commercial
paper which makes the indorser liable In
case of default of the maker of the note.
perThis was
mistake of the law, but
tained to the instrument itself, and, by reason of it, the writing does not express the
true agreement of the parties. Equity wUI
reform it.
Glenn v. Statlee, 42 Iowa, 107, and Moorman V. Collier, 32 Iowa, 138, are not in conflict with our conclusions just expressed.
In
each case the mistake was not in expressing
the contract, but as to its legal effect. The
parties executed an instrument expressing
the very contract Intended, but the instruments had a legal effect unknown to, and not
Intended

by,

the

parties.

a

These decisions are also distinguishable
from the case at bar by the fact that in each
of them the rights of persons other than
the parties to the contracts are Involved.
They were actions upon delivery bonds.
Creditors not parties thereto were beneficiaries.
The law will, in such cases, rather impose hardship upon the parties who made
mistake than upon one chargeable with no

fault

We reach the conclusion that the circuit
court correctly rendered
decree reforming
the assignment indorsed upon the note, and
dismissing plaintiff's petition.
Affirmed.
a

1

1

V

8

(But,

]

object. But their purpose was defeated by
the law which provides that the death of the
grantor revokes a power of attorney. In
these cases, it will be observed, the instruments were of the character intended by the
parties. The mistakes pertained to the effect
of the instruments upon the rights of the
parties not contemplated by the contracts or
provided for therein.
on the 6ther hand, when parties enter into an agreement, which, through mistake of law or fact, they reduce to writing,/
and the instrument fails to express their true
agreement, or omits stipulations agreed up-j
on, or contains terms contrary to the Inten-/
tion of the parties, equity will reform the!
writing, making it conform to the agreement!
entered into by the parties.
The doctrines we have stated are familiar
to the profession. They have ample support
In the authorities. See Noulin v. Pyne, 47
Iowa, 293; Hunt v. Rosemanlers,
Wheat.
Story, Bq. Jur. §§ 113, 116,
174,
Pet 1;
et seq., and cases cited; Kerr, Fraud & M.
(Am. Ed.) 396 et seq., and page 418 and
cases cited; Reynolds v. Meellck, 17 Iowa,

a
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MORRIS

& E. R. CO.

(12 N. J. Eq. 165.)
Conrt of Errors and Appeals. October

Term,

1858.

E W. Whelpley, for demurrer. Ii. A.
Obandler and F. T. Frellnghuysen, oontra.
The following are
THE CHANCELLOR.
the material facts stated In the bill: The
complainant is the owner of a farm in the
The defendants, in the
county of Morris.
construction of their railroad, made an excavation through the complainant's farm of
about five himdred feet in length, and varying from five to twelve feet deep. Commissioners were called under the charter of the
company,
who assessed the complainant's
damages at six hundred and eighty dollars.
From this award the complainant appealed
to the inferior court of common pleas of the
county of Morris, in which court he was entitled to review the award and to a trial by
Jury. Before the time for hearing arrived,
Samuel B. Halsey and Freeman Wood represented to the complainant that they were
acting for and on behalf of the railroad company, and proposed to submit the matters in
dlfEerence to three arbitrators, to be selected
by the parties, to which the complainant assented.
The arbitrators were selected, and
The
the submission was reduced to writing.
same matters were submitted to the arbitrators as were before, and acted upon by the
commissioners appointed under and by virBy the ninth section of
tue of the charter.
the charter of the company, they are obliged
to construct and keep in repair good and sufficient bridges or passages over or under the
said railroad or roads, where any public or
other road shall cross the same; and also,
where the railroad shall intersect any farm
or lands of any individual, to provide and
keep in repair suitable wagonways over or
under said road, so that he may pass the
same;
and if the company neglect to perform the said duty, after giving twenty days*
notice to the company, the owner of the land
may do it himself, and recover the valuation
by common process of law.
The arbitrators, thus selected, proceeded
to discharge the duties imposed upon them
in the presence of the complainant, and of
Halsey and Wood, who appeared and acted
on behalf of the company. During their deliberations, the complainant stated that he
should require a suitable wagonway over the
railroad, where It crossed his farm.
This
was assented to, but Halsey and Wood stated that this was a matter with which the
arbitrators had nothing to do, and was no
part of the submission, but was an independent duty, imposed upon the company by
their charter. This view was acquiesced in
by the arbitrators and by all parties, and
it is admitted to have been a correct view.
The arbitrators awarded that the company
should pay to the complainant eight hundred
H.& B.EQ.(2d Ed.)— 13
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In awarding this
dollars for his damages.
amount, they did not take into consideration
Soon aftthe matter of bridges or crossings.
Halsey and
er the award was completed,
Wood went to the complainant with eight
hundred dollars, and with a deed, prepared
and ready for execution, from the complainant and his wife to the company. The complainant objected to signing the deed on the
ground that it did not, in express words, reserve all his rights as to a crossing or
bridges over the railroad. Halsey and Wood
assured him that such rights were not at aU
afPected by the deed. The deed was a special one in its character. Mr. Halsey was a
lawyer by profession. The complainant knew
this, and he relied upon his integrity, as
well as his professional learning. Upon Mr.
Halsey's reassurances that the deed was a
proper one, and did not compromise the
complainant's rights to proper crossings over
the road, he received the money, and executed and delivered the deed to Halsey and
Wood. They delivered it to the company,
giving the officers full knowledge of all that
had occm:red.
The complainant gave notice
to the company to construct a bridge over
their railroad where it crosses his land, and
upon the company's neglecting to do so the
complainant himself constructed the bridge
at an expense exceeding seven hundred dollars. He then instituted a suit in the supreme court against the company, under the
ninth section of their charter, to recover lie
value of the work done. The company set
up, as a plea in bar to the recovery, the deed
given by the complainant to the company.
This bill is brought to relieve the complainant from legal effect of that deed. The bill
prays that the deed may be reformed, and
that the defendants may be enjoined from
setting up the deed in bar to the complainant's action at law. To this biU the defendants have filed a general demurrer.
The principal ground urged in support of
the demurrer is that the object of the bill is
to correct a mistake of law, and that the
maxim is that ignorance of law furnishes no
excuse to a person either for a breach or for
an omission of a duty, ignorantia legis nemlnem excusat,
and that the same principle
applies to agreements entered into in good
faith, but under a mistake of the law.
Such undoubtedly is the general rule. It
has been adhered to with great strictness by
some authorities, while by others exceptions
have been made to the rule altogether irreconcilable with the principles and reasons upon which it has been established.
Some of
these conflicting authorities are referred to
and commented upon in 1 Story, Eq. Jur. §
113, etc.
But that the rule has its proper
exceptions is beyond all dispute.
In 1 Story, Eq. Jur. §§ 113, 116, the rule is
laid down that agreements made and acts
done under a mistake of law are, if not otherwise objectionable, generally held valid
and obligatory.
The author says that he
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is that the deed may be made to conform
to the award.
In the case of ChampUn v. Layton, Edw.
Oh. 467, It was decided that
contract enmutual misconception of
tered into under
legal rights, amounting to
mistake of law
in the contracting parties, is as liable to be
contract founded
set aside or rescinded as
in mistake of matters of fact. In his opinion
in that case the vice, chancellor says: So,
both parties should be ignorant of
matter ol
law, and should enter into a contract for
particular object, the result whereof would,
by law, be different from what they mutualintended,— here, on account of the surprise
or immediate result of the mistake of both,—
there can be no good reason why the court
should not interfere In order to prevent the
enforcement of the contract, and relieve from
the unexpected consequences of it. To refuse
would be to permit one party to take an un-

I

It

a

a

advantage of the other, and to
conscientious
derive benefit from
contract which neither
of them intended
should produce. In
Stapylton v. Scott 13 Ves. 424, the lord chanadmit, where the contract
cellor says:
has proceeded upon the mistake of both parties, that avoids the contract at law as well
as here.
In Willan v. Wlllan, 16 Ves. 72,
an agreement
was decreed to be given up
upon the ground of surprise, neither party
understanding the effect of
This exception to the rule Is recognized
in the case

it

L

is

a

a

a

it

a

it

5

8

of Hunt V. Rousmanier,
Wheat 174,
Ed. 589.
The case before the court is entitled to
much more favorable consideration than these
cases, from the fact, before referred to, that
the mutual mistake is to be attributed to the
agent of the defendants.
He prepared the
deed, and he assured the complainant that
was correct.
There was no want of ordinary
prudence in the complainant's relying upon
his judgment
lawyer by profesHe was
sion, and
was natural and becoming that
the complainant should have confided in him.
There Is another consideration which very
properly enters into the ease. It Is
deed
procured from the complainant, by the solicitation of the defendants or their agent, which
conveys to them valuable rights and privileges without any consideration. The award
gives to the complainant eight hundred dollars as
remuneration for his damages; but
the legal effect of the deed is not only
release of the damages, for which the defendant
was compensated, but a release of rights and
privileges more valuable to the complainant
than the pecuniary compensation awarded to
him. The relative situation of the parties
matter of some consideration In
court of
equity.
plain man, the other
One was
professional man, professing skill and experience as to the matter in which he volunteered to advise.
have no doubt, if this
deed does not comport with the award, as to
the propriety of the court's reforming it.
But
am embarrassed
with another view

a

a

a

I

I

it

a

it,

lays down the doctrine in this guarded and
qualified manner because there are authorities which are sxipposed to contradict it, or
at least to form exceptions to it; and in the
case of Hunt v. Rousmanier, 1 Pet. 17, 7 L.
Ed. 27, a case much relied upon by the defendant's counsel, Mr. Justice Washington,
in delivering the opinion of the court, says,
"It is not the intention of the court, in the
case now under consideration, to lay it down
that there may not be cases in which a court
of equity will relieve against a plain mistake
arising from ignorance of law."
There are several considerations which induce me to consider this case as very properly embraced within the exceptions to the
The decision of the case does not rest
rule.
exclusively upon the mere fact of a mistake
in law upon the part of the complainant.
This deed does not carry out the intention of
the parties; and it is not necessary to resort
to parol testimony to establish this fact It
was executed for the sole purpose of carrying into effect the award of the arbitrators.
By that award, the complainant's rights and
privileges under the ninth section of the defendant's charter were not impaired, nor were
they in any manner whatever affected by it
The object of the deed was to give to the
company the same rights and privileges in
and upon the complainant's lands as the
award gave them, and no more. All that is
necessary to enable the court to reform this
deed, and to make it comply with the intention of the parties, is to have before It the
award which It was the design of all parties,
by this deed, to carry into execution.
The
mistake is a mistake of the draftsman, and
he acting as the agent of the party who now
seeks to take advantage of the mistake.
Mr.
Halsey prepared the deed, and took it to the
complainant to be executed.
It was his misapprehension of the law that led to the mistake.
It was not the carelessness or ignorance of the complainant,
but of the defendants' agent.
Mr. Justice Story, In commenting upon the case already referred to in 1
Pet. 1, 13, 7 L. Ed. 27, 14 Story, Eq. Jur.
If there had been any mis§ 115, remarks:
take in the instrvmient itself, so that it did
not contain what the parties had agreed on,
that would have formed a very different case,
for where an instrument is drawn and executed which professes,
or Is Intended,
to
carry Into execution an agreement previously
entered into, but which, by mistake of the
draftsman,
either as to fact or to law, does
not fulfill that intention, or violates
equity
will correct the mistake, so as to produce
conformity to the Instrument.
Now we have
before us an agreement in writing, the award
of the arbitrators, to carry which Into execution the deed was executed.
By a misapprehension of the law on the part of all parties,
and more particularly of the defendants'
agent, who drerw the deed,
releases valuable legal rights of the complainant which are
not affected by that award. All the bill asks

a
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In my Judgment, the deed in
question does not operate as a release of any
rights the complainant may have under the
ninth section of the defendants' charter.
In
other words, it is no legal bar to the comof the case.

plainant's recovery In his suit at law. The
bill assumes that it is a bar. The counsel
for the defendants raised an objection that
the fact of its being a bar to the complainant's
recovery was not, with sufficient directness
and distinctness, averred in the bill; but it is
assumed throughout the bill to be, in connection with the use the defendant is making of
the deed, the foundation for the complainant's
A distinct averment as to the legal
suit.
effect of the deed is not necessary.
The construction of the deed by the court could not
at all depend upon the complainant's opinion of it, nor would the complainant be bound
here or elsewhere by such an averment.
The deed recites that the company, by virhad surveyed
tue of their act of incorporaQon,
their route from Morristown to Dover over
and upon the lands of the complainant, giving
a description of the land Dy metes
and
bounds, and then proceeds as follows:
"Now
be it known that the said Thomas Green and
his wife, in consideration of the sum of eight
hundred dollars, to them in hand well and
truly paid by the said the Morris and Essex
Railroad Company,
the receipt whereof is
hereby acknowledged, have and by these presand
ents to grant, bargain, sell, convey,
confirm to the said the Morris and Essex
Railroad Company, and to their successors
and assigns, forever, the right, liberty, and
privilege of erecting upon the tract of land
above described, by its officers, agents, engiworkmen,
contractors,
neers, superintendents,
and other persons in their employ, and to
take possession of, hold, have, use, occupy,
and excavate the same, and to erect embankments, bridges, and all other works necessary to lay rails, and do all other things
which shall be suitable or necessary for the
completion or repair of said road or roads;
to have and to hold the said tract of land
and premises unto the said the Morris and
Essex Railroad Company, and to its successors and assigns forever, for the purposes
above mentioned, and for all the other purposes mentioned in the said act of incorporaIn
tion and the several supplements thereto.
witness whereof," etc.
The seventh section of the act provides
the mode in which the company shall proceed, If they cannot agree with the owner
of the land, to acquire the same by assessment.
Three commissioners are to be appointed, who are to a.ssess the value of the
land and the damages, upon payment of
which the company have the right to enter
upon and occupy the land for the purposes

of the railroad.

The provisions of the ninth

section are wholly independent of those of
the seventh section, and make It obligatory
upon the company to construct and keep in
repair bridges or passages
over or under
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the railroad, where It crosses public or private roads, and where it intersects lands of
individuals.
It is very manifest that the
assessment to be made by the commissioners
does not include any compensation for such
bridges or passages, and that, notwithstanding such assessment, the duty still remains
upon the company to construct such bridges
and passages over the road. If this is not
so, then the ninth section is superfluous.
The company cannot take possession of the
land except under the provisions of the sev"enth section; and, if the assessment
provided for in that section includes a remuneration to the land owner for bridging,
etc., there could be no propriety in imposing
that duty by the ninth section.
The deed
in question conveys to the defendants nothing more than the liberty of erecting upon
the land described the necessary superstructure for their railroad, and the necessary
embankments, bridges, etc. This is the same
right, and neither more nor less than they
would have acquired by an assessment under the seventh section of the act. I do ilot
see how, with any propriety, a construction
can be put upon this deed that will release
the company from the duties imposed by the
ninth section.
An assessment by commissioners would not have released them, and,
in my judgment, this . deed confers upon
them no additional rights, and releases them
from no other duties or obligations. The
language used in the deed is the same language used in the sixth section of the act,
which defines what rights the comR3ny acquire by assessment.
The deed confines the
company to the same use of the land as the
act confines them under the assessment.
The language in the deed is an exact copy
of the language of the act.
If, then, this construction of the deed is
the correct one, there is no necessity of reforming it; but the defendants contend for
a different construction, and, upon their construction, insist that it is a bar to the complainant's recovery in his suit at law. If
their construction is the correct one, then
the complainant is entitled to the protection of the court. Under such circumstances he had a right, when the defendants,
by a formal plea at law, contended for such
a construction of his deed, to claim the pro~
tection of this court. It was not safe for
him to risk his case at law. If the court
at law should be against him, it would then
be too late for him to ask relief in this
court. Would it be right, notwithstandilig
the construction this court has put upon the
deed, to dismiss the complainant out of
court? The court at law is not bound by
the construction this court may put upon
the deed. If the complainant's bill should
be dismissed, and the court at law should
differ from this court, the complainant will
be without remedy.
It may be asked, how
can this court make a decree to reform the
deed when it is of opinion that it needs no
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reformation? But the court need not adopt
any such inconsistency. It can afford to
relief without
the complainant adequate
making a decree to reform the deed. A decree enjoining the defendants from setting
up the deed as a bar to the complainant's

recovery In the action at law will afford him
all the protection that is necessary.
have no doubt that, under the circumstances of this case as it is made by his bill,
the complainant is entitled to relief.
The demurrer is overruled, with costs.
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GRISWOIiD

v:

HAZARD
(Nos.

(11 Sup.

et al.
50-53.)

(four

cases).

Gt. 972, 141 V. S. 260.)

Supreme Court of the United States.

May 25,

1891.

In error to the circuit court of the United
States for the district of Rhode Island.

Appeals from the circuit court of the Unitfor the district of Rhode Island.
The first of the above suits was brought
by Griswold, a citizen of New York, against
the appellees, citizens of Rhode Island, to obtain a decree canceling or (if relief of that
character could not be granted) reforming a
certain bond, for the sum of $53,735, executed
by Thomas 0.' Durant, as principal, and GrisIt
■wold and S. D. Bradford, as his sureties.
was heard upon bill, answer, and proofs, and
the bill was dismissed.
The action at law. No. 53, was brought by
against Griswold upon the
the appellees
above bond in one of the courts of Rhode
Island, and was removed, upon his petition,
to the circuit court of the United States for
the district of Rhode Island, where a judgment was rendered against him for the sum
of $66,470.
The other two cases, Nos. 51 and 52, were
suits in equity brought by Griswold, pending
the action at law in the circuit court, to obtain an injunction against its further proseThe relief asked, in each of those
cution.
suits, was denied, and the bills were dised States

missed.

All of the cases have their origin in a suit
In equity brought, August 22, 1868, in the supreme court of Rhode Island, by Isaac P.
Hazard, of that state, against Thomas C.
Durant, Oliver Ames, Benjamin B. Bates,

John Duff, Cornelius S. Bushnell, Sidney Dillon, Henry S. McComb, the Credit Mobilier
of America, a Pennsylvania corporation, and
the Union Pacific Railroad Company, a corHazporation created by acts of congress.
ard sued on behalf of himself and all other
in the first-named corporation
stockholders
who should become. parties to his bill. Durant, from an early date in 1864 until May 18,
1867, was president of the Credit Mobilier of
America; having, It was alleged, to a great
extent, the management of its affairs, and the
confidence of its directors and trustees, as
well as the control of its finances and disbursements, and of its treasurer, clerks, and
The theory of the bill was that he
servants.
had acquired a large amount of the stock of
the Credit Mobilier of America upon which
dividends had been paid in money and in the
stock and bonds of the Union Pacific Railroad Company, the amount of such bonds ex$700,000, and the
ceeding. It was alleged,
amount of such stock of the last-named corand that
poration being nearly $2,000,000;
the shares of stock, bonds, and moneys, so
equitably to the
received by him, belonged
Credit Mobilier of America and its stockholders.
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The bill alleged that Durant's pecuniary
condition was precarious; that he was, and
for a long time had been, largely engaged in
hazardous speculations and financial operations, sustaining thereby heavy losses, and liable to sustain others; that any recovery
against him, it was feared, could not be enforced by execution or the ordinary process
of law; that he was "about to depart out of
the state, and out of the jurisdiction of this
court;" and that the defendants,
(the individual defendants being sued as trustees in
a certain contract with the Union Pacific
Railroad Company, the profits of which belonged to the Credit Mobilier of America and
its stockholders,) "though requested so to do,"
had wholly neglected and refused to take any
steps to compel him to account for said moneys, stocks, and bonds, so received and improperly appropriated.
The principal relief asked was that Durant
be required to pay over and deliver to the
Credit Mobilier of America and the plaintiff
Hazard such sums of money and shares of
stock as should appear upon an accounting
to be justly due or belonging to that corporation and to Hazard, and to make such transfer of the stock and bonds as would fully prothat
tect its and his rights in the premises;
the amounts ascertained to be due be adjudged a lien upon the shares In the stock of
each of said corporations, owned or held by
or standing in the name of Durant, as well as
upon the above contract assigned to the defendant trustees and the dividends, earnings,
stocks, and bonds received or to be received
by virtue of that contract, to the extent of
the shares to which Durant might be entitled
under it; and that, on default in the payment and delivery of the moneys, stocks, and
bonds so found due, all such stocks and
bonds be sold under the direction of the
court, or otherwise transferred and apportioned equitably among the rightful owners and
claimants thereof; and that such stock,
bonds, moneys, interest, and rights, so procured by Durant, be deemed and taken as
the rightful property of the Credit Mobilier
The bill
of America and its stockholders.
prayed that Durant be restrained from departing out of the state, and out lOf the jurisdiction of the court, by writ of ne exeat, issued under its seal and by its order.
A writ of ne exeat was ordered to be issued, August 22, 1868, for $53,735. It was
in these words:
"Whereas, it is represented to our supreme
court, sitting in equity, on the part of Isaac
P. Hazard and others, complainants, against
Thomas C. Durant and others, defendants,
that said Thomas C. Durant is greatly indebted to the said complainant, and designs
quickly to go into other parts beyond this
state, (as by oath made in that behalf appears,) which tends to the great prejudice and
of the said complainants: Theredamage
fore, in order to prevent this Injustice, we
hereby command you that you do, without

.
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the said Thomas 0. Durant to
you and give sufficient bail or
security, in the sum of fifty-three thousand
seven hundred and thirty-five dollars, that he,
said Thomas C. Durant, will not go, or attempt to go, into parts beyond this state without the leave of our said com't; and, in case
the said Thomas C. Durant shall refuse to
give such bail or security, then you are to
commit him, the said Durant, to our county
jail, in your precinct, there to be kept in safe
custody until he shall do it of his own accord;
and when you shall have taken such security
you are forthwith to make and return a certificate thereof to our said court, distinctly
and plainly, under your hand, together with
this writ."
Durant was arrested under this writ on the
night of August 22, 1868, and on the 24th he
executed, with Griswold and Bradford, as
his sureties, the following bond, drawn by
one of Hazard's attorneys:
"Know all men that we, Thomas C. Durant, as principal, and John N. A. Griswold
and S. Dexter Bradford, as sureties, are firmly bound to Isaac P. Hazard, Rowland Hazard, Rowland G. Hazard, Elizabeth Hazard,
Elizabeth Hazard, trustee, Anna Hazard,
Mary P. Hazard, Lydla Torrey, Sophia Vernon, and Anna Horner in the sum of fiftythree thousand seven hundred and thirty-five
dollars, to be paid said obligees, their exto which
ecutors, administrators, or assigns;
payment we bind ourselves, our several and
respective heirs, executors, and administradelay, cause
come before

tors,

jointly

and severally,

hereby.

"Sealed with our seals and dated this 24th
day of August, A. D. 1868.
"The condition of this obligation is that
said Thomas C. Durant shall on his part
abide and perform the orders and decrees of
court of the state of Rhode
the supreme
Island in the suit in equity of Isaac P. Hazard and others against said Thomas C. Durant and others, now pending in said court
within and for the county of Newport."
This is the bond above referred to.
Under the latter date, and presumably before the execution of that bond, the attorneys of Hazard and Durant signed the following agreement:
"In the above entitled case
it is agreed that said Thomas O. Durant shall
file a bond, with surety in the penalty marked in the writ of ne exeat therein,
to abide
and perform the orders and decrees of the
court in said cause, and that thereupon the
writ of ne exeat aforesaid shall be discharged, and that the court may enter decree accordingly." The court, under the same date,
entered the following order:
"Thomas O.
Durant, one of the defendants in this suit,
having executed and filed a bond, with sureties, to abide and perform the orders and
decrees of the court made in this suit, it is
now, by consent, ordered that the writ of ne
exeat heretofore issued be discharged." For
some reason not explained,
the writ of ne
exeat was not returned to the clerk's office

and filed until October 21, 1868. The sheriff
made this return on the writ: "Newport, August 24, 1868.
caused the vylthin-named
Thomas C. Durant personally to come before
on the 22d day of
me, as within commanded,
this month, and now the writ is discharged

I

by order of court"
On the 2d day ot December, 1882, more
of
than 14 years after the commencement
Hazard's suit, it was ordered, adjudged, and
decreed in that suit, among other things, as
follows:
"Second. That the defendant Thomas 0.
Durant is accountable for and do, within 90
days from the date hereof, pay the sum of
$16,071,659.&7, with interest from this date,
the said sum, with interest thereon, to be
deposited in the registry of this court, or be
paid, in the first instance, to Rowland Hazard, of South Kingston, in said state, and
Henry Martin, of Brooklyn, in the state of
New York, who are hereby appointed special
commissioners,
with authority, jointly and
severally, to collect and receive the same, and
with power to take such steps to collect the
same as may be necessary and according to
law, and said fund, or so much thereof as
may be collected by process or otherwise, is
hereby directed to be paid and deposited in
the registry of this court to the credit of this
cause.

"Third. Of the aforesaid total sum of $16,071,659.97, the defendant Thomas 0. Durant
is hereby allowed and is decreed to be entitled to pay and discharge $8,816,232.93, or

any part thereof pro tanto, by transferring
and delivering stock of the Union Pacific
Railroad Company and first mortgage and
sinking fund bonds of said company, as per
Statement G, now exhibited to the court, and
directed to be filed in this cause, with all
dividends which may have been collected or
received by said defendant or his assigns after the date of this decree, together with interest on the same to the date of payment
thereof by said defendant, the certificates of
said stoct, with transfers thereof, and the
said bonds to be delivered to the said Rowland Hazard and Henry Martin, who are
hereby appointed special commissioners to receive the same, and who are hereby authorized and directed to sell the same, or such
portions thereof as may be delivered to them
from time to time as they are secured, at
public auction, and receive the proceeds thereof, and, after deducting the costs and charges
of such sales, deposit the same in the registry
of this court to the credit of this cause: provided, however, that the said privilege herein
granted to the said defendant Thomas 0. Durant to transfer and deliver said stocks and
bonds in partial discharge and payment of
the sum hereinbefore decreed to be paid by
him be exercised by him within thirty days
from the date of the entering this decree; and
that, in default of such transfer and delivery,
or of the transfer and delivery of the entu-e
amount of said stock and bonds within the
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said thirty days, the obligation of the defendant Thomas C. Durant to pay the said
proportion of the said sum or of the residue
of the same, after deducting the amount of
such stocks and bonds as may be delivered,
as aforesaid,
at their face value, shall become, and is hereby declared to be, absolute:
and provided further, nevertheless,
that the
said option or privilege -of the said Thomas
C. Durant shall not interfere in any manner
with any order or decree in the cause touching the transfer, delivery, sale, or other disposition of said stock and bonds.
"Fourth. The defendant Thomas 0. Durant is likewise ordered and directed to transfer and deliver, within thirty days from the
date hereof, five thousand seven hundred and
seven 45-100 (5,707 45-100) shares of the stock
of the Credit Mobilier of America, (which
stock has been found by the master to have
been purchased with the funds of the Credit
Mobilier, and which stock, with any dividends or profits accrued or to accrue on the
same, is hereby declared to be the property
of said corporation, subject to the decrees and
orders in this cause,) with any interest, dividends, rights, benefits, and profits which may
have accrued 'to the said Thomas C. Durant
as the holder of the said 5,707 4o-l(X) shares
of stock, or any part thereof, and not hereinbefore charged against him, said transfer
and delivery to be made to the said Rowland
Hazard and Henry Martin, or either of them,
as special commissioners,
with power, which
is hereby granted to said commissioners,
forthwith to take such measures, by suit or
suits in their own names, or otherwise, as
they may be advised is lavyful and necessary
to enforce such transfer, collection, or delivery, and said stocks to be held by said
subject to the further order of
commissioners
the court In this cause.
"Fifth. All interlocutory injunctions heretofore made in this cause, so far as consistent with this decree, are declared to be
and are hereby made perpetual, and the further consideration of the cause, and particularly as to allowances to the complainants for
costs, expenses, and services, and as to the
distribution of the funds that may be deposited in the registry of the court to the credit
of the cause, and also the consideration of
any order or decree which may be necessary
in the premises against the defendant Thomas C. Durant, by reason of any default which
may be made by him touching any portion of
this decree, and also the consideration of any
other and further decree herein against or
concerning
the defendants other than the
said Thomas C. Durant, be, and they hereby
are, directed to stand over, with leave to any
party in Interest, save parties in contempt
or parties who may appear to be for any other cause disqualified, to apply at any time
for further orders and directions."
The bill In case No. 50 was filed September
13, 1881.
That suit proceeds upon these
grounds:
That the bond of August 24, 1868,
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whereby Griswold became bound, as one of
the sureties of Durant, that the latter should
"on his part abide and perform the orders
and decrees of the supreme court of the
state of Rhode Island in the suit in equity of
Isaac P. Hazard and others against said
Thomas C. Durant and others, now [then]
pending in said court," was obtained by
fraud, and by concealment from him of facts
he was entitled to have communicated to
lum before he assumed the obligations imposed by that instrument; that he intended to
sign, and beUeved, at the time, that he signed, a bond which simply bound him for the
appearance
of Durant, so that he should be
personally amenable to the process and orders of the court in the suit brought by Hazard; that the execution of the bond In question was the result of mistake; that the
agreement whereby, upon the execution by
Durant of a bond, the writ of ne exeat was
to be discharged, was made without his
knowledge or consent, as was also the order
of court in pursuance of such agreement, and
was in derogation of his rights; that his purpose to become surety only for Durant's appearance to answer the process of the court
was well known at the time to the plaintiff
and his attorneys, who prepared, and supervised the execution of, the bond; and that
the writ of ne exeat was sued out upon the
ground that Durant was about to depart
from the state, when, in fact, he only contemplated coming to the state.
Protesting that the legal effect of the bond
was that he should be responsible only for
the appearance of Durant, so as to be subject
to the process of the court in the Hazard
suit, and averring his willingness to execute
a proper ne exeat bond, he prayed that the
bond in question be set aside as having been
obtained by fraud, imposition, and mistake,
or reformed, as indicated, and that the defendants be restrained by injunction from
enforcing it in its present shape.
The answers of the defendants put in Issue
the material allegations of the bill.
The
plaintiff filed a replication, and proofs being
taken, and the cause heard, the bill, as already stated, was dismissed.
(C. O.) 26 Fed.
135.

The action at law, being ease No. 53, was
March 3, 1883, in one of the
courts of Rhode Island, and was removed,
upon Griswold's application, to the circuit
court of the United States.
The declaration
set out the bond of August 24, 1868, alleged
that Bradford, one of the sureties thereon,
was dead, and that Durant had not kept
its condition, in that he had not performed
the above decree of December 2, 1882, in the
equity suit brought by Hazard; whereby the
plaintiffs Rowland Hazard, Rowland G. Hazard, Anna Hazard, and Lydia Torrey were
entitled to have and demand of him the
amount of said bond, $53,735.
A copy of
that decree was made an exhibit In the declaration.
The defendant Griswold filed ten
commenced
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each of which was In bar of the acOne of the pleas made a copy of the
in Hazard's suit a part of it.
proceedings
Demurrers and replications were filed to the
pleas, those to the second, third, fourth, fifth,
and seventh pleas being special demurrers.
By an order entered July 1, 1884, the demurrers were sustained to the second, third,
fourth, fifth, and seventh pleas, the opinion
pleas,

tion.

of the court being delivered by Mr. Justice
Gray. (C. C.) 21 Fed. 178.
Pursuant to a stipulation of counsel, dated
November 26, 1883, that the plaintifE might
demur specially to the second, third, fourth,
fifth, and seventh pleas, and, in case the demurrers were overruled, reply to these pleas
as If no demurrers had been filed, and that
amended pleas, if desired, might be filed by
the defendant, and In obedience to the order
of court requiring the amended pleas to be
filed on or before October 15, 1884, the defendant, on the 14th of October, 1884, filed
third, fourth, fifth, and seventh
amended
pleas.
The case was subsequently heard on
by plaintiff, made November 19,
a motion
1884, that the amended pleas be stricken out,
and on the 30th of March, 1885, this order
was' made:
"Plaintiff's
motion to strike
amended pleas from the files is granted."
made
between
Certain stipulations were
counsel ; among others, one to the efEect "that
the plaintiffs were able to prove under the
decree of the supreme court of Rhode Island,
in the equity suit brought by Hazard, an
amount of damage in excess of the penal sum
of the bond declared on in this suit." A jury
having been waived In writing, the court
gave judgment, as of February
12,
1887,
against Griswold, for $66,470.
The suit in equity No. 51 was brought June
12, 1885.
The bill In that case, after referring to the suit in equity brought by Isaac
P. Hazard In 1868, showed that, on the 17th
of November, 1875, Rowland G. Hazard commenced a suit in equity in one of the courts
of Pennsylvania, against the Credit Mobilier
of America and others, which was subsequently removed to the circuit court of the
United States for the eastern district of
Pennsylvania, that being the domicile of the
corporation; that in such suit Oliver Ames
was appointed receiver of all the goods, chattels, rights, and effects of the corporation,
and was authorized by the court in Pennsylvania to deliver to Durant a deed of release
from all actions, causes of action, suits, bills,
bonds, writings obligatory, debts, dues, duties, reckonings,
accounts,
sums of money,
judgments, executions, extents, quarrels, controversies, trespasses, damages, and demands
whatever, both in law or equity, which the
Credit Mobilier of America then had, or
might at any time thereafter have, claim,
allege, or demand, against said Durant, for
or by reason or means of any matter, cause,
or thing whatever; that afterwards, on the
27th day of October, 1881, Ames, under the
said authority, and In consideration of the

execution by Durant of a deed conveying the
title to certain lands mentioned in the order
of court authorizing the release, delivered to
the latter a deed of release, of the kind above
indicated,
of all sums of money then due
or owing to, or thereafter to become due to,
said corporation; that the above equity suit
in the supreme court of Rhode Island was,
and had been, wholly controlled by Rowland
G. Hazard; that, notwithstanding the delivery of the above deed to Durant, the latter
suit was proceeded with, and the supreme
court of Rhode Island rendered a decree refusing to allow him to set It up as a bar to
the entering of such decree, on the ground
that he was in contempt of that court for
violation of one of Its decrees rendered therein; and that after the delivery of the deed
of release to Durant the plaintiff requested
the defendants to surrender the bond of August 24, 1868, and to abstain from suing him
thereon, but they refused to comply with that
request The relief asked was an injunction
restraining the defendants from further proceeding In the action at law. Upon a hearing
before Judges Colt and Carpenter a demurrer
to the biU was sustained, and the bill dismissed, October 28, 1886, Judge -Carpenter delivering the opinion of the court (0. 0.) 28
Fed. 597.
The bill in case No. 52 was filed June 12,
1885.
It assailed the jurisdiction of the supreme court of Rhode Island over the subject-matter of the suit In equity brought by
Hazard, upon the ground that before bringing it neither the plaintiff therein, Isaac P.
Hazard, nor any other stockholder of the
Credit Mobilier of America, requested the
managing committee of the board of directors or the stockholders of that corporation to
begin legal or equitable proceedings against
Durant. The cause was heard upon demurrer before Judges Colt and Carpenter. The
demurrer was sustained, and the bill dismissed, the opinion of the circuit court being delivered by Judge Carpenter. (O. 0.) 28 Fed.
578.

James O. Carter, for appellants and plaintiffs in error. Ellas Merwin and Sam'l Maddox, for appellees and demandants in error.
Mr. Justice HARI/AN, after stating the
facts in the foregoing language, delivered the
opinion of the court
These four cases are so closely connected
In their facts, as well as In the questions of
law presented for determination, that It is
convenient to dispose of them by one opinion.
Our attention will be directed first to case
No. 50, In which a decree is sought to cancel,
or, in the alternative, to reform, the bond
of August 24, 18G8, executed by Durant as
principal, and by Griswold and Bradford as
sureties, and to restrain the defendants from
suing upon It In Its present form. The granting or refusing of such a decree depends, of
course, upon the inquiry whether the plaintiff Griswold has, by evidence sufficiently
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clear and conTlnclng, manifested bis right to
the relief asked.
While In respect to some matters there is
a conflict among the witnesses, certain facts
and circumstances are clearly established,
and may be summarized as follows: Durant,

in August, 1868, was a citizen and resident of
New York. He went to Newport for a brief
stay, and was there on the morning of Saturday, August 22d.
About noon of that day
the suit in which the writ of ne exeat issued
was commenced against him. He was then
sailing, with several friends, in his yacht on
the high seas. The yacht landed at the Newport wharf shortly before 11 o'clock at night.
Upon his stepping ashore he was notified by
two officers, who had kept continuous watch
for him at the wharf during the afternoon,
that they had a writ for his arrest, —meaning
the above writ of ne exeat,— and that he
must go to jail.
He accompanied them to
that place, one of the counsel of Hazard, Mr.
Peckham, following on foot to the sheriff's
office. Information of the arrest having been
communicated
to Mr. H. W. Gray, also a citizen of New York, temporarily at Newport,
that gentleman went to Griswold, who was
his imcle, and begged the latter to go to the
jail and become bail for Durant's appearance.
Griswold had only a slight acquaintance with Durant, never having met him until the spring of 1868, and held no personal
or business relations of any kind with him.
To oblige his nephew, who was Durant's
friend, and merely as an act of kindness and
courtesy to a stranger, (Griswold then resided in Newport,) he acceded
to the request
to become baU for Duranf s appearance
In
court, and for that purpose only went to the
jaU.
11
Hazard learned,
a little before
o'clock, that Durant had been arrested as he
landed from his yacht, and that owing to the
lateness of the hour the sheriff had taken
him directly to jaU instead of his own office,
"as had been previously arranged." He went
immediately to. the lodgings of one of his
attorneys, Mr. isradley, and caused him "to
go and see what could be done to prevent
Durant from remaining in Jail over Sunday;"
authorizing his attorney to use his name "for
the purpose of releasing said Durant from
jail until Monday, It being regarded as very
doubtful whether Durant In the short time
then remaining before Sunday would be able
to provide the necessary bonds."
Shortly after Griswold, accompanied by
Gray, reached the jail, the two counsel of
Hazard, namely, Bradley and Peckham, arrived there, and a few moments later Gov.
Van Zandt came in obedience to a message
from Durant, conveyed by Bradford, to act
as his counsel.
Hazard, It seems, did not
accompany his counsel to the jail.
It was
now nearly 12 o'clock.
All who were at the
Jail agree that they were there only because
of the arrest of Durant under a writ commanding the sheriff to take bail from him, in
the sum of $53,735, that he would not go or
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attempt to go into parts beyond the state
without the leave of the court, and, if such
bail were not given, to commit him to and
keep him in jail imtil he gave bail of his own
accord; and, such security being taken, the
officer was required by the writ to return a
certificate thereof to tiie court. There is no
claim that any one present was ignorant of
the terms of the writ, or of the extent of the
authority of the officer charged with Its execution. It Is further agreed by all the witnesses that there was a conversation at the
jail between the lawyers and Durant as to
what could be done in order to effect the latter's release.
But In this discussion or conversation Griswold took no part whatever.
That much Is distinctly stated by Peckham,
one of Hazard's attorneys who drew the
bond, and supervised the execution
of the
writ of ne exeat, although he says that the
sureties could not "help hearing, If they paid
any attention." It is equally beyond dispute
that the object of Griswold's presence at the
jail was well known to Hazard's attorneys.
Just here arises the difference among the
witnesses
as to what took place at the
jail. Detailing what occurred according to
his recollection at that place, Peckham says:
"When I got to the jail I found there Judge
Bradley, who had only preceded me there by
a minute or two; Mr. Durant;
Charles C.
Van Zandt, his counsel; Mr. Griswold; Dexter Bradford; and a stranger, who was, I
presume,
Mr. Gray. Mr. Van Zandt and
Judge Bradley were already talking about
the release of Mr. Durant from custody.
Judge Bradley said: 'That is a simple matter.
Let him give the bond called for by
the writ' The nature of that bond was
briefly explained. Mr. Dwant said that it
was out of the question for him to give It;
that he couldn't remain any longer in Rhode
Island; that his presence was absolutely demanded outside of the state, and forthwith;
and that he must leave here Monday morning.
It was suggested that he might file his
answer, and apply for the discharge of the
writ Immediately; but he said, 'I know what
in court are, and
proceedings
can't remain here at all.' It was then proposed that
he should give a bond in the same amoimt
marked in the two writs in the two cases,
conditioned to abide and perform whatever
decrees the court might make against him In
those suits. The nature of these proposed
bonds was freely discussed by Judge Bradley, Mr. Van Zandt, and Mr. Durant, and
the fact that they were bonds which would
hold the principal and sureties liable to pay
money In case Durant should not perform
any decree made by the court was commented on by Mr. Van Zandt and Mr. Durant.
During all this Interview Judge Bradley did
all the talking for the complainants, and Mr.
Van Zandt and Mr. Durant spoke about
equally for their side." The same witness
states: "Mr. Van Zandt having conferred
with Mr. Durant, and those two having
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the meeting at the jail: "It was proposed
conferred with the sureties,— I mean Mr.
by Judge Bradley that Dr. Durant should
Grlswold and Mr. Bradford,— Mr. Van Zandt
then announced
that they would give the give bond, with two sureties, which should
be substituted for the writ and the writ
As It was then very late.
bonds proposed.
I then understood from the conwithdrawn.
It was further agreed that all should meet
versation that the bond was in the nature of
at my office on the following Monday morna bail-bond, and that when the sureties deing, soon after midnight, and execute the
livered Dr. Durant into the custody of the
papers.
Besides
these honds, it was also
court, to either perform its orders and decounsel
should
agreed that the respective
crees personally, or to suffer such penalties
sign an agreement that upon the bonds bepersonally as the court might impose, they
ing executed the vrrits of ne exeat should be
absolutely discharged.
Just at the close of would comply with the conditions of the
Nothing was said in my presence by
bond.
the interview Judge Bradley addressed himself to all present, saying that he wished to any person inconsistent with these views."
Again, referring to what took place at the
the arrangemake sure that all understood
time the bond was actually signed, the same
ment alike, and he stated that Mr. Durant
was to give bonds, with Mr. Griswold and witness says: "A bond, prepared by Messrs.
Mr. Bradford as sureties, in the sums mark-'* Peckham and Bradley, was handed to me
' as counsel for Mr. Durant; there was some
ed in the writs, to abide and perform all the
decrees of the court in the suit; that counsel
little discussion as to whether it should be
made to the sheriff of Newport county, or
should sign agreements for the discharge ofthe writs; that all should meet at my office
to the complainants in the then suit.
Judge
Bradley preferred the latter, and it was so
soon after midnight Monday morning , and
sign the papers;
that in the meantime Mr.
done.
I told Mr. Durant that, in my opinion,
it was a proper bond to secure his appearDurant would go free from custody upon his
word of honor, and he appealed to the sureance in the suit, and the bond was then ex*
»
* I heard nothing said by
ties, saying: 'We rely upon you, gentlemen,
ecuted.
Judge Bradley or Mr. Peckham, except what
to see that he attends.'
We then separated.
I prepared the papers, and had them I have already stated; I myself told Mr.
lying upon my table when we met, pursuburant that, in my opinion, the instrument
They were read.
/was,
ant to the arrangement
in effect,
a
bail-bond."
Further:
Mr. Griswold took an active part at this '"There was nothing said or intimated by
any person in my presence or hearing on
meeting, and, I think, read the papers for
himself. The papers were signed without
that occasion to indicate thatffhe bond was
any objection or discussion
at that time.
a security instead of a
The statesuret^^
Probably we were not together at my office
ments of Gov. Van Zandt are fully sustained
Eeferring to the
by the depositions of Gray, Griswold, and
more than ten minutes."
interview at the jail, Bradley testified that
Durant.
nothing was said, to the best of his recolIn view of this great preponderance of
lection and belief, by any one, conveying the
evidence upon the side of the plaintiff, as
idea that the complainants were to obtain
to what occurred at the jail before the sepfrom the defendant only a bail-bond for his
aration of the parties to meet Monday mornappearance;
ing for the consummation of the business,
and that "the terms of the boud
were expressed so as to exclude the idea
the court is not at liberty to accept the acthat it was merely a bail for appearance,
count given by the defendants' attorneys of
and to provide that it should be a bond to
the interview of Saturday night. And we
abide and perform the order of the court."
have a strong conviction that the recollection
He further said that the bond "was to be
of Griswold, Gray, Durant, and Van Zandt
In all as to that interview, is sustained by all th(
a security," and it was so announced.
material respects his evidence was in accord
inherent probabilities of the case. And iii
with the recollection of Peckham.
saying this we would not be understood as
But there was other evidence which prereflecting upon the integrity of Hazard's atcludes our accepting the version of the aftorneys.
The difference in the recollection of
fair given by those gentlemen.
Gray, Grisgentlemen,
in respect to transactions in
wold, Durant, and Van Zandt, with more or
which they took part, often happens, withless distinctness, but all emphatically, state
out any reason to suspect that any of them
that neither at the jail Saturday night, nor
would intentionally deviate from the line
at the meeting before daylight on Monday
of absolute truth. Such differences existing,
morning, was there a hint, suggestion, or the court can only be guided by the weight
proposition, in any form, that Durant should
of the evidence, where the witnesses are ingive bond, with sureties, coi^ditioned that he
telligent, of equal credibility, and had equal
would abide and perform the decrees that
opportunities to know what occurred.
In
might be rendered in the Hazard suit, or
the first place, it is not at all probable that
that any bond was talked of except one that
Griswold would have executed the bond to
would make' the sureties responsible simply
question, as surety, if he had been informed,
for his appearance in the state, so as to be
or believed, that it bound him absolutely,
subject to the orders and process of the
within the amount specffied In such bond,
court
Gov. Van Zandt testifies, touching
for the payment of any sum adjudged

^

^

MISTAKE OF LAW.
against Durant,— almost an entire stranger
to him. In the next place, we cannot suppose that the lounsel who went to the jail to
represent the interests of Hazard, had any
other purpose In going there except to see
that that was, substantially, accomplished
which the writ of ne exeat authorized, namely, the obtaining of bail that would prevent
Durants departure from the state without
the leave of the court, and thus have him,
at all times, pending Hazard's suit, subject
to its rightful power in respect to any decree
to be rendered.
That was evidently Bradley's pm-pose, for, according to Peckham's
evidence, he suggested
that Durant could
effect his release by executing the bond specified in the writ.
But when the nature of
such a bond was explained, and it appeared
that the necessity for Durant' s being out of
the state on Monday rendered that course
entirely Impracticable, the latter was then
informed — ^according to the evidence of Peckham— that he could file an answer and apply
for the discharge of the writ immediately.
What was meant by this suggestion? It
could have meant but one thing, namely,
that it was in the power of Durant to obtain, without objection. If not of right, a
discharge
of the writ, after answering, by
executing a bond of some kind. A party arrested upon ne exeat may obtain the discharge of the writ, upon motion or petition,
and after notice, and according to some authorities, "it is a matter of course to order
the ne exeat to be discharged, upon the defendant's giving security to answer the complainant's bill, and to render himself amenable to the process of the court pending the
litigation, and to such process as may be issued to compel a performance of the final
* » * Or, where the defendant
decree.
cannot procure such security as will satisfy
the sherifC, or if he wishes to leave the state
before the termination of the suit, he may
apply to the court to discharge the ne exeat
upon his giving proper security to answer and
be amenable to process;
and upon such application the court will take such security
as it may deem sufficient, and will discharge
the sheriff from liability."
2 Barb. Ch. Prac.
655, 656;
Mitchell v. Bunch, 2 Paige, 606,
821; Bray ton v. Smith, 6 Paige, 489, 491;
McNamara v. Dwyer, 7 Paige, 239, 244.
also, Jae. Law Diet, tit
See,
"Ne Exeat
Regno;" Johnson v. Clendenin, 5 Gill & J.
463,
481. In Ee Griswold, 13 R. I. 126,
September
1880, Griswold,
determined
20,
by petition, sought to be discharged from the
bond in question on his principal's placing
himself within the jurisdiction of the court,
and subject to Its orders and decrees.
He
seems to have proceeded. In that case, upon the ground that he was entitled, of right,
to the order of discharge asked.
But the
supreme court of Rhode Island did not accept that view, observing that it could not
regard "a bond to abide and perform the decree as equivalent merely to a bond to abide
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the event of the suit."
To do so, the court
said, would be to ignore wholly the word
"perform" contained in the bond, which,
upon its face, appeared to be given by agreement of the parties. While it was there
said, and properly, that the court may require as a condition of the discharge of a
writ of ne exeat that the respondent give
security to perform the decree,— citing Robertson V. Wilkle, Amb. 177, and Atkinson v.
Leonard, 3 Brown, Ch. 218,— it was conceded
that "courts will generally discharge a wi'it
of ne exeat upon the respondents giving seciirity to abide the decree on the hearing of

the suit." If Durant had remained in Newport, and, upon filing his answer, had applied
for the discharge of the writ of ne exeat upon his giving bond with security simply to
abide the decree, and place himself, when
required, within the jurisdiction of the court,
it is inconceivable that the state court would,
under the circumstances, have denied his
application. But It was further said in that
case —and this is quite significant In its bearing upon another question to be presently
adverted to— that, "even if the bond in question was to be considered as having no other
effect than a bond to abide the decree made
upon hearing the cause, the petition could
not be granted in the present stage of the
proceedings.
No final decree In the cause
has yet been reached."
As, therefore, Durant could have filed
his answer, and, conformably to the general rule, have obtained a discharge of the
writ upon giving bond, with surety, that
he would be amenable to the orders and
process of the court; as he could not, consistently with his engagements,
remain in
Rhode Island long enough to have an answer prepared,
and to move for the discharge of the writ, upon sufficient bond to
be by him given; and as Hazard and his
counsel expressed
a desire that Durant
should not be held in custody over Sunday,—what more natural and equitable than
that the parties should, by consent, bring
about that which Durant must have understood from Bradley that he could accomplish, through the orders of the court, namely, iave a bond executed with sm*ety compelling his presence in the state when required by the orders of the court, or subjecting his sureties to personal liability If he did
not render himself amenable to Its process.
If the suggestion that Durant could file his
answer and apply to the court for the discharge of the writ (of course, upon bond
securing his amenability to the process of
the court) had been adopted, the plaintiff
would not have obtained a bond njaking the
surety absolutely responsible, within the
penal sum named In the writ and bond, for a
money decree against Durant.
It is therefore unreasonable to suppose that the parties
separated Saturday night under an agreement that Hazard should have from Durant
a bond that would subject his sureties to a
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larger responsibility than was involved in laid down that "a mere mistake of law,
stripped of all other circumstances, constithe suggestion made that Durant could obtain an order of court for the discharge of tutes no ground for the reformation of writthe v^rit.
On the contrary, it is more rea- ten contracts," yet "the rule that an admitted or clearly established misapprehension
sonable to suppose that the bond which, on
of the law does create a basis for the interSaturday night, was agreed to be executed
on the next Monday morning, was one that
ference of courts of equity, resting on discretion and to be exercised only in the most
would accomplish, by agreement of parties,
unquestionable and flagrant cases, is cerprecisely what Hazard's attorney suggested
tainly more in consonance with the best-conthat Dm-ant might accomplish by an order
of the parties
The agreement
sidered and best-reasoned
of court.
cases upon this
was thus made to take the place of an order point both English and American."
Snell v.
Insurance Co., 98 U. S. 85, 90, 92, 25 L. Ed.
of court, because Durant assured Hazard's
52; 1 Story, Eq. Jur. (Kedf. Ed.) §§ 138e,
attorneys that he could not remain in New138f; Stockbridge Iron Co. v. Hudson Iron
port long enough to make a formal application for the discharge of the writ upon a Co., 102 Mass. 45, 48; Underwood v. Brockproper bond.
man, 4 Dana, 309, 316; Jones v. Clifford, 3
Oh. Div. 779, 791, 792; Canedy v. Marcy, 13
We are of opinion that, although the conGray, 373, 377; Green v. Railroad Co., 12
dition of the bond in question was that DuN. J. Eq. 165, 170; Beardsley v. Knight, 10
rant should "abide and perform the orders
and decrees" of the court in suit in which
Vt. 185, 190; State v. Paup, 13 Ark. 129;
it was given, all the parties, according to the 2 Lead. Cas. Eq. pt 1, 979-984; 2 Pom. Eq.
decided preponderance of evidence, intended
Jur. §§ 843-847.
to, at the time, as an instrument binding the
The conclusion reached upon this branch
sureties for the appearance of the principal
of the case is the only one consistent with
so as to be amenable to the process and defair dealing towards those who were willcrees of the court, upon default in which,
ing to become sureties for the appearance
and not before, were they to be liable to
of Durant If it be not justified upon the
pay the penalty. If the bond means, in law,
ground of mistake as to the mutual agreemore than that,—and counsel in this court
ment, superinduced by the conduct of the
agree that it does,— the case is one of a
party seeking 'now to take advantage of it
mutual mistake, clearly established,
as to
there could be no escape from the conclusion
the legal efCect of the instrument. There
that the taking of a bond that made Griswas no mistake as to the mere words of the wold absolutely liable as surety, for any
bond; for it was drawn by one of Hazard's
amount adjudged to be due from Durant
attorneys, and was read by Griswold before
and not greater than the penal sum named,
signing it But, according to the great was, under all the circumstances disclosed,
weight of the evidence, there was a mistake,
a fraud in law upon him; If the attorneys
on both sides, as to the legal import of the
of Hazard intended to obtain, by means of a
terms employed to give effect to the mutual
bond, more than he was entitled to by such
agreement.
In short, the instrument does a bond as the writ of ne exeat called for,
not express the thought and intention which
and more than the <;ourt would ordinarily
the parties had at the time of its execution.
have given them, upon Durant's application
And this mistake was attended by circumto discharge the writ; if they intended to
stances that render it inequitable for the
secure a bond that would make Griswold
obligees In the bond to take advantage of it.
personally liable, within the penal sum, for
The instrument was drawn by one of Hazany money decree passed against Durant,
ard's attorneys, and was presented and acthen a fraud was perpetrated upon him,
cepted as embodying tie agreement previwhich entitles him to relief; for, according
ously reached.
Griswold was unskilled in
to the decided preponderance of the evithe law, and took the word "perform" as
dence it must be assumed that Hazard's atimplying performance in the sense of Dutorneys knew that he signed the bond in the
rant's becoming amenable to the process of
belief that, pursuant to the previous imderthe court.
He had no reason— unless the 'standing, it was one to secure Durant's aprecollection of Gray, Durant, Van Zandt, and
pearance, nothing more, and yet they failed
himiself as to what occurred is wholly at
to inform him, at the time, that it was
fault— to doubt that the bond expressed the
drawn so as to impose upon him a much
real agreement;
especially if he heard Van
larger responsibility.
Their silence upon
Zandt's statement to Durant, when the latter
that question was, under the circumstances,
was about to sign the bond, that it "was, in
equivalent to a direct affirmation that the
effect,
a bail-bond."
A court of equity bond meant what Griswold supposed it did.
ought not to allow that mistake, satisfactoriIn view of what passed at the jail on Satly established and thus caused, to stand
urday night their diity was, by sufficient
uncorrected,
and thereby subject a surety to
explanation, to correct the misapprehension
liability he did not intend to assume, and under which he evidently labored. Besides,
which, according to the decided preponderthere can be no doubt, under the evidence,
ance of the evidence, there was at the time
that the agreement to discharge the writ
no purpose to impose upon him. While it is
was reached without consultation with Gris-
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between him and Griswold In the fall of the
year after the execution of the bond.
Peckham testifies: "About the last of October or
the 1st of November, 1868, along that time,
I met Mr. Griswold on Thames street, in
Newport, near my office. He spoke of this
I said, 'No;
bond as if it were a ball-bond.
it is a bond upon which you may be liable to
If, for example, the com't
pay money.
should find a judgment against Durant for
any sum of money, and he did not pay it,
you could be held for the amoimt named In
these bonds.'
He said, 'Well, I guess you
are right, but I must see Durant about, it.
He must do something about it.' I asked
him, 'Why, he is rich enough, isn't he?" and
Mr. Griswold said, 'Yes; he is rich enough,
but he Is reckless, and there Is no telling
how long such a man may stay pch, and he
must give me security.' I would like to add
here that I mentioned this to Mr.- Honey last
winter. Mr. Honey said that he was confident, from conversations he had had vnth
his client, Mr. Griswold, that Mr. Griswold
had no recollection of any such conversation
The concealment of this agreement from
with me; and I replied that, if Mr. Griswold
Griswold was, under the circumstances, a
did not recollect it, I should hesitate abo'ut
wrong to him. "The contract of suretyswearing to it, and that I did not think I
ship," says Mr. Story, "imports entire good
would swear to it under those circumstanfaith and confidence between the parties in
ces, and that certainly I would not like to
Any conregard to the whole transaction.
do so. Still I have felt bound to state it
cealment of material facts, or any express
here, upon further refieqtion, with these
explanations."
or implied misrepresentation of such facts,
If this be a correct stateor any undue advantage taken of the surety
ment of what passed between Peckham and
by the creditor, either by surprise or by
Griswold, upon the occasion referred to, it
withholding proper information,
vrill unis significant as showing that months after
doubtedly furnish a sufQcient ground to inthe bond was executed Griswold spoke of It
"If a party as a bail-bond. His declaration, after Peckvalidate the contract." Again:
taking a guaranty from a surety conceals ham's explanation of Its terms, "I guess you
from him facts which go to increase his risk,
are right," naturally meant no more than a
and suffers him to enter into the contract
without discussion,
courteous acquiescence,
under false impressions as to the real state in the opinion expressed by one learned in
of the facts, such a concealment will amoimt
the law. Griswold, while recalling the fact
to a fraud, because the party is bound to
that he expressed to Peckham his belief
make the disclosure."
1 Story, Bq. Jur. §|
that It was a bail-bond, denies explicitly that
To the same effect are Bank v. he, on that or any other occasion, ever admit324, 215.
Cooper, 36 Me. ISO, 196; Smith v. Bank, 1
ted that it was other than a bail-bond.
Dow, 272, 292; Kailton v. Mathews, 10 Clark
Besides, there was no absolute necessity
& F. 934, 943; Small v. Currie, 2 Drew. 102,
for Griswold's moving in the matter until
Phillips V. Foxall, L. R. 7 Q. B. 666, after some decree was passed against Du114;
672;
rant, and until an attempt was made to hold
Pidcock v. Bishop, 3 Barn. & O. 605;
Adams' Eq. 179. But we do not rest our
him personally responsible for the amount
He made an effort in Ee Grisflecision upon any groimd of fraud in law
of the bond.
wold, 13 R. I. 125, to be discharged from
or fraud in fact. We acquit the attorneys
of Hazard of any desire or purpose to do
his bond upon the principal's placing himself
Injustice to Griswold, or to commit a fraud
within the jurisdiction of the court. But, as
upon him. But we are constrained, by the
we have seen, the court, after declining to
discharge the bond, said that, even if the
■settled rules of evidence, to hold, as already
^,
Indicated, that their recollection of the cirbond In question was to be considered as
having no other effect than a bond to abide
cumstances
under which the bond of August 24th was executed is materially at fault,
the decree made upon hearing the cause,
and that the alleged mistake is
the petition for Its discharge would not be
established^
^ considered by it until a final decree was
by convincing proof.
The judgment in that case was
passed.
But it is said that Griswold was guilty
of such laches in seeking the relief now askpassed September 30, 1880.
Notwithstanded that he is not entitled to the aid of a
ing this announcement, and doubtless becourt of equity. This position is based princause of the intimation that the bond meant
more, in law, than he supposed,
cipally upon what Peckham says occurred
Griswold

No one of the witnesses, states that
wold.
he was consulted about that matter, or that
he was informed as to the legal result of
or order to discharge the writ.
-SLu agreement
He testifies that he knew nothing of any
So that while Hazard's atsuch agreement.
torney, according to his evidence, was preparing a bond that would bind Griswold
absolutely to pay any decree, not in excess '
that might be rendered against ^
of $53,735,
one who was almost a stranger to him, and
who, Hazard stated in his bUl, was then
engaged in hazardous speculations, and was
in a precarious condition pecuniarily, he was,
as the representative of Hazard, under an
agreement with Durant, of which Griswold
had no knowledge, that the writ of ne exeat
thus compelling the
should be discharged;
surety to risk the insolvency of the principal,
and putting it out of his power, for his own
protection,
to surrender the principal, and
obtain the cancellation of the bond, as. In
that case, the surety might have done. If
the bond had been, as he supposed it was,
one simply for the appearance of Durant.
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the present suit more than a year
before the decree was rendered against" Durant, and before the action at law was
brought on the bond.
Under the peculiar
circumstances of this case, we think the
defense
of laches Is without substantial
merit. Whether laches is to be Imputed to
a party seeking the aid of a court of equity
depends upon the circumstances of the particular case. There are no circumstances
here that would justify a refusal to grant
the relief asked because of Griswold's delay
in instituting suit to have the bond canceled
commenced

or reformed.

In the view the court takes of this case,
the proper decree to make, if Durant were
living, would be one reforming the bond
of August 24, 1868, so as to make Griswold
liable for the penal sum' named only in the
event that the principal failed to appear
and become subject to the orders and decrees of the court in the suit in which the
writ of ne exeat was issued. But such a
decree would not now be appropriate.
Under the circvunstances,
the only decree that
will accomplish the ends of substantial justice is one perpetually enjoining the prosecution of any action, suit, or proceeding
to
make him liable in any sum on or by reason
of said bond.
We come now to the action at law No. 53,
in which there was a judgment against
Griswold on the bond of August 24, 1868,
for the sum of $66,470. It is assigned for
error that the court sustained the demurrers
to the original second, third, fourth,
and
fifth pleas,
third,
ordered
the amended
fourth, and fifth pleas to be stricken from
the files, and denied the defendant's motions, at the trial, for judgment on his
eighth and ninth pleas.
It has been assumed in argument that the record in this case
substantially presents, among other questions, the following:
(1) Whether the bond
of August 24, 1868, was not obtained by
such fraud and concealment as rendered it
void as against Griswold.
(2) Whether upon the face of the record of the equity suit
in which the order or decree of December
2, 1882, was rendered the court was not without jurisdiction of the subject-matter of that
suit, the essential object of which, it Is argued, was to administer the affairs, and distribute the assets, of a Pennsylvania corporation, by means of decrees and orders of
a court in Rhode Island.
(3) Whether simple duress operating only on the principal in
the bond could be taken advantage of by
the surety. (4) Whether the plaintiffs, notwithstanding the stipulation of Griswold's
counsel, at the trial, that they were able to
prove, under the decree of December 2, 1882,
"an amount of damage in excess of the penal
sum of the bond declared on," could maintain an action on the bond for that or any
other sum, until it was ascertained and adjudged in Hazard's equity suit, what distinct
part, if any, of the $16,071,659.97 for which

Durant was adjudged by the supreme court
of Rhode Island to be accountable to the
Credit Mobilier of America, actually belonged, or would be ultimately awarded, to
the obligees In the bond.
These questions have been argued by the
counsel of the respective parties with signal
ability, and their Importance is recognized.
But, in view of the present condition of the
record of this ease, it is not deemed best
now to discuss them.
The ground upon
which the court below ordered the amended
pleas to be stricken from the files does not
appear.
It may be that the motion was
treated as a formal demurrer (Slocomb v.
Powers, 10 R. I. 255), or was granted because, in the judgment of the court, the
amended pleas did not materially change the
defense as presented in the pleas to which
special demurrers were sustained, and were
not, therefore, fairly embraced by the stipulation made by counsel for their being filed.
But, in our judgment, the amended pleas
were much broader, as well as mor^ specific in their averments, than were the original pleas; and the questions arising upon
them! could have been more appropriately
raised by demurrer. Smith v. Carroll (R. I.
July 19, 1890) 20 Atl. 227. We are the more
willing to make this disposition of the case,
because of the decision in case No. 50 in respect to Griswold's liability upon the bond
sued on.
In view of what has been there
said, the discussion of the above questions
would seem to be unnecessary.
The demurrer to the bill in No. 51 was
properly sustained. The error, if any, committed by the supreme court of Rhode Island
in not allowing the release, executed to Durant by the receiver in the Pennsylvania
court of the Credit Mobilier of America, to
be interposed as a defense in the suit
brought by Hazard against Durant and others, could not be corrected by bill in equity,
filed by a surety on the bond of August 24th;
for the reason, if there were no other, that
the release was delivered prior to the judgment in the state court constituting the basis
of the action at law on the bond.
The demurrer to the bill in case No. 52
was also properly sustained. In that case
the validity of the proceedings la the supreme court of Rhode Island, by Hazard
against Durant and others, was assailed
upon the ground that the bill in that suit
did not sufficiently show that any effort had
been made by Hazard, the plaintifC therein,
and who sued as stockholder, to procure
corporate action against Durant by the Credit Mobilier of America. It is only necessary
to say that this ground presents only a question of mere error in the judgment of the
state court, and does not affect its jurisdiction.
The decree In suit No. 50 must be reversed, with directions to enter a new decree perpetually enjoining the defendants
therein, and each of them', from prosecut-
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tng any suit, action, or proceeding against
Griswold on the bond executed by him on
the 24tb of August, 1868, as one of the
the decrees
sureties of Thomas O. Durant;
in cases Nob. 51 and 52 must be affirmed;
and the judgment in the action at law No.
53 must be reversed with directions for furnot Inconsistent with this
ther proceedings
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opinion. Griswold Is entitled to his costs
in this court in cases 50 and 53, and the
appellees in the other cases are entitled to
their costs here as against Griswold.
It is
so ordered.

BRADLEY and BREWER, JJ., did not
participate in the decision of this case.
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, X Appeal from district court, Slielby county;
> A. B. Tliornell, Judge.
Suit in equity to reform a cootract of asof certain accounts made by designment
f endant to plaintiffs, and to recover on the
contract so reformed the sum of $270, being
the value of certain machinery delivered by
plaintiffs to defendant in consideration of the
The defendant admitted the reassignment.
ceipt of the machinery, the assignment of the
accounts, and a certain modification of the
contract of assignment, but denied each and
every other claim of plaintiffs.
He also
pleaded an election of remedies on the part
of plaintiffs, by which they confirmed and
elected to stand on the original contract aa
made.
There was a trial to the court, and
judgment and decree for plaintiffs.
Defendant appeals.
Reversed.

f

Smith & Cullison, for appellant.
Phelps & Mosier, for appellees.

Nasb,

»BBMER, J. In the year 1891, plaintiffs,
a cf^artnership, were engaged in selling farm

machinery at the town of Audubon. Defendant had for a number of years prior thereto
been managing and conducting a farm in
Audubon county for his father. On or about
March lat, he moved onto a farm of his own,
in Shelby county, intending to cultivate It for
his own use and benefit.
Desirous of purchasing s(Hne farm implements,
he visited
plaintiffs' plaice of business, with the avowed
intention at securing the same. It appears
that the defendant was the owner of a stallion, which was "stood" fmr the season oA
1890 In Montgomery or Cass counties, by an
agent of def«idant, under an arrangement by
which the parties who received the services
of the stallion were to pay a certain amount
therefor in the event the mares bred to him
were got with foal; otherwise, nothing should
be paid.
The defendant was the own^r of
certain claims for services resulting from
the use of the stallion, which he prc^osed to
transfer to plaintiffs for the farm machinery
he de^red to purchase.
No agreement was
reached at the first interview, but it was arranged that defendant should see if he could
purchase the machinery of some other person at a lower price, and, if not, It was supposed that the negotiations would be renewed.
About March 27th, the defendant wrote
plaintiffs a letter of which the following is a
copy: "Marshall & Sharp: I dan make the
trade in Harlan, but tiiey are not so low
In price as you are. Jones would not make
the price he stated and furnish the goods
he nasmed.
Inclosed find assignment for
same.
Please sign and date, and keep one,
and send me one, and let me know by return mail, because I will want to know at
once if the deal is closed.
would come

I

I

'
but my house '^fiSaed to tEe "grbuml
last Saturday night, and
cannot
leave.
Very truly, O. D. Westrope." In this letter
was inclosed a contract for the plaintiffs' signature, the material parts of which are as
follows: After stating that plaintiffs had sold
certain machinery to defendant. It recites:
"That, as payment therefor, the said O. D.
Westrope enters into and does hereby assign
and transfer to said Marshall & Sharp the
following accounts for services of the stallion named General Duke, in the year 1890,
to wit: [Here follows a list of the accounts,
with the amounts of each set out, aggregating the sum of $300.] The said Marshall &
Sharp taking and accepting said accounts in
full satisfaction of said claim; the said 0.
D. Westrope hereby agreeing that all Jggjp
not paid for by July 1st, 1891, that he will
pay to said Marshall & Sharp such account
remaining unpaid, and said account so paid
by him to be reassigned to him.
Marshall
Dated at Audu& Sharp.
O. D. Westrope.
bon, la., March 28, 1891."
These contracts
were signed by appellees as indicated, and
one of th»n (there being two) was returned
to appellant, and the other retained by appellees.
Afterwards one of the articles called for by the contract was substituted by another, and all the goods with the substitute
But
Bamed were shipped to the appellant.
three of the mares served to appellant's horse
proved to be with foal, and appellees received but $30 from the accounts so assigned.
The other accounts never matured, because
the mares did not prove to be with foaL Vaa
appelant, being called upon to make payment of the balance of the purchase price,
refused, claiming that he had fully performed his contract.
The appellees thereupon Instituted an action at law against the appelant, alleging (1) that appellant had ^x>ciired Its signature to the contract by fraud and
misrepresentation; (2) that there was an Implied warranty In the sale of 'Uie accounts,
to the effect that they were snbt^sting and
against the parties whose acemforceaUe
counts they purported to be; and (3) that appellant received the property without any
consideration therefor having been paid 1^
him. The appellant made an issue of fact
oa. the first claim, and demurred to the second and third. The demurrer was sustained
as to the third, and overruled as to the second.
Defendant theretrpon answered the second, pleading that, under the arrangements
had with those who secured the services of
his stallion, It was agreed
that nothing
should be paid unless the mares were got
with foal; that plaintiffs knew of this arrangement when they accepted
the assignment
of the accounts.
Thereupon plaintiffs amended their petttion by adding another count, in
which they claimed that, by mutual mistake,
or Ijy mistake on their part and fraud on defendant's, the words "foals" was inserted in
that i»art of the contract containing the guar- \
anty, instead of the word "aceoants"; SldsJ
over,
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they asked that the mistake be corrected, and
A moticm was then
the contract reformed.
filed by defendant attacking the petition on
This motion was
the ground of misjoinder.
sustained, but pUiintiS& were permitted to file
this btst count as an independent action in
Certain pleadings were filed attackequity.
ing this equitable pleading, which need not
be referred to, and finally the defendant answered, admitting the receipt of the goods as
alleged, but denying the fraud and mistake.
He also pleaded that plaintiffs, by the institution of the law action, had confirmed the contract, and elected to stand thereon, and that
they could not now be allowed to repudiate
it; and that the contract was merged in a
judgment by which the rights of the parties
were fuUy determined. Defendant also pleaded that plaintiffs, with full knowledge of the
contents of the written contract, and that the
word "foals" was used therein, confirmed the
^
same, and elected to stand by the conditions
thereof.
The plaintiffs filed a' reply, denying
this last claim of defendant, and also filed a
demurrer to that part of the answer pleading an election and confirmation. This demurrer was submitted with the case, and the
court, in rendering the decree, sustained the <
df
if demurrer, reformed the contract as prayed,! :
I' and rendered judgment for plaintiffs.
DeV
^\ fendant excepted to the rulings, and appeals.
1.

The first point relied upon by appellant

is that the court erred in -sustaining the demurrer to that part of his answer pleading
It is said that
election and confirmation.
plaintiffs, by reason of having commenced
their suit at law, elected to rely upon the
contract, and that they cannot now be allowed to change front, and seek to have it
reformed.
The question presented is not
open for our consideration.
The suit is an
equitable one, triable de novo in this court,
upon the issues of fact presented to the lower court; and, while the appellant might
also have the case considered on error, yet,
to do so, he must assign the errors of which
he complains.
Powers v. O'Brien Co., 54
Iowa, 501, 6 N. W. 720; Patterson v. Jack,
59 Iowa, 632, 13 N. W. 724; Hodgln v. Toler, 70 Iowa, 21, 30 N. W. 1.
There is no assignment of errors, and we cannot, therefore,
review the action of the trial court in sustaining appellees' detnurrer. It may not be
inappropriate to say, however, that we do
not think the facts as pleaded in defendant's answer constitute such an election of
remedies, or such a claim of right, as prevents the appellees from asking for a reformation of the e<ntract upon which the suit
is founded.
2. The appellees alleged in their petition
that the contract of sale "did not express the
real contract entered into between plaintiff
and defendant, • • • In that the word
foals' was, by fraud or mistake of the defendant, used in the place of the word 'ac• • • but that plaintiff, through
counts,'
mistake as to the contents of said instruH.& B.BQ.(2d Ed.)— 14

209

ment, believed that the word 'accounts' waa
used in the said instrument where the word

foals' is found, and was thereby induced
to sign the said instrument."
In an amend-

ment to the petition, the appellees said "that'
either said instrument did not express the
Intention and real contract of the parties
signing the same by reason of the mistake of
both parties or of the scrivener drawing the
same, or that the defendant fraudulently presented the same to plaintiffs, intending that
plaintiffs should be misled thereby, and
knowing that plaintiffs were in error as to
the terms and to its sufficiency to express
the contract between them." It is now insisted that the evidence does not sustain either claim. It seems to us that this is true
In so far as it relates to the alleged mistake
of fact recited in the original petition. The
evidence conclusively shows that both members of plaintiffs' firm knew when they signed the contract just what it contained. They
knew that the word 'foals" was used. InThey talked
stead of the word "accounts."
about the contract with each other before
signing it The defendant says that there
was no mistake; that the language tiscd
was just as he intended. Manifestly, there \
was no such mistake of fact as to justify a i
reformation of the instrument, for the plain I
reason that neither party was mistaken in /
regard to what was in fact in the contract.
A mistake, to be such as the law will relieve
from, must be mutual and reciprocal. When
/the contract as executed is just as the par- I
ties intended to make it, the court has no |
power to reform it because of mistake of
fact. To do so would be making a new
contract for the parties, and would also Impose upon one burdens which he did not inNo court has the power to
tend to assume.
make a new c<mtract for the parties. It can
only do what the parties mutually and manifestly intended at the time they signed the
same.
The mistake made, if any, was with
reference to the eflScacy of the terms used to
carry out the intent of the parties, and this
is the real claim made by the app^ees. We
have, then, the question:
Will a court of
equity reform a contract tmder such circumstances? In the case of Lee v. Percival, 52
N. W. 543, we held, following the rule laid
down by Prof. Pomeroy in his work on E)quity Jurisprudence, that "if, on the other
hand, after making an agreement, in the process of reducing it to a written form, the Instrumait, by means of a mistake of law,
fails to express the contract which the parties actually entered into, equity wiU interfere with the appropriate relief, either by
way of defense to its enforcement or by
cancellation or reformation, to the same extent as If the failure of the writing to express the real contract was caused by a
In this Instance there is
mistake of fact
no mistake as to the legal import of the contract actually made; but the mistake of
law prevents the real contract from being

\
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The
In the written Instrument."
counterpart of this proposition announced by
Prof. Pomeroy is: "The doctrine Is settled
that, in general, a mistake of law, pure and
simple, is not adequate ground for relief."
"The rule is well settled that
Section 842.
a simple mistake by a party as to the legal
effect of an agreement which he executes, or
as to the legal result of an act which he
performs, is no ground for either defensive
or affirmative . relief. * • • The principle
underlying this rule is that equity will not
interfere for the purpose of carrying out an
Intention which the parties did not have
when they entered into a transaction, but
which they might or even would have had if
they had been more correctly informed as to
the law,— if they had not been mistaken as
to the legal scope and effect of their transaction."
"If an agreement is
Section 843.
what it was intended to be, equity will not
interfere with it because the parties have
mistaken its legal Import and effect." Section 845.
We now have the two rules stated
as concisely as general principles may be,
and it is next important to determine under
which of them this case falls.
We have
seen that if the parties, at the time they
made their agreement,— at the time their
minds met, —mutually understood that the
defendant was to guaranty all the accounts
which he transferred to plaintiffs, but that,
in the process of reducing their agreement
to writing, they used the word "foals" under
the mistaken idea that it was as broad as
the word "accounts," then equity will afford
relief. But if they made an agreement that
defendant should guaranty the foals, under
the mistaken idea that this would be a guaranty of the accounts, then no relief can be
granted. It Is also a well-settled and oftrepeated rule of law that, before mistakes
of either fact or law can be relieved from
either affirmatively or negatively, it is essential that the proofs be clear, strong, convincing, and free from reasonable doubt
Gelpcke v. Blake, 15 Iowa, 387; Clute v. Frazier (Iowa) 12 N. W. 327
There Is another
rule which It may be well to note, as it is
relied upon by the appellees in this case. It
is as folloVs: "A mistake which will warrant a court of equity in reforming a written contract must be a mistake made by
both parties to the agreement, or it must be
the mistake of one party by which his intentions have failed of correct expression,
and there must be fraud in the other party
in taking advantage of the mistake, and obtaining a contract with the knowledge that
the one dealing with him Is in error as to
what are its terms." Bryce v. Insurance
Co., 55 N. T. 243; Winans v. Huyck, 71 Iowa,
459, 32 N. W. 422.
Another principle which
is suggested by appellant may also be stated.
It is to the effect that a mistake caused
by the want of that care and diligence in the
transaction which should be used by every
person of reasonable prudence, and the abembodied
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sence of which would be a violation of legal
duty, will not be relieved from by a court
of equity.
TJurning now to the evidence, we find that
It establishes the following facts: The defendant, desirous of purchasing some farm
machinery, visited the plaintiffs, and received
from them their lowest and besj price therefor. He then offered to exchange some accounts in payment or as collateral security
for the purchase prica
The plaintiffs would
not accept these accounts without a guaranty
from the defendant, and they so told him.
Defendant then said he would be responsible
and pay all accounts that were not paid and
turned over to plaintiffs by July 1st The
plaintiffs then said they would accept the
proposition. AU parties understood at the
time the condition of the accounts,— that the
parties against whom they purported to be
were not to be responsible unless th% mares
proved to be with foaL The defendant
wished to do a little more figuring, and said
that he was going over to his farm, and
would look the matter up a little further,
and would write what he concluded to do
about the matter.
It was further agreed
that if the trade was consummated, the
goods should be shipped to defendant over
the Rock Island Railroad.
The next plaintiffs heard from defendant was by letter of
date March 27, 1891, a copy of which we have
already given.
When plaintiffs signed the
contract which was inclosed in defendant's
letter, they understood they were carrying
out the arrangements previously made.
Some time in September of the year 1891, the
plaintiffs ascertained they were not going
to receive more than $30 from the accounts
which were assigned them, and they called
on defendant for payment
Defendant put
them off from time to time, and finally announced that he intended to stand. upon his
contract
When plaintiffs signed the contract they knew the words it contained, and
their mistake, which we are abundantly satisfied they made, was as to the legal effect
thereof. We feel quite certain that the defendant when he first talked to the plaintiffs, intended to guaranty all the assigned
accounts, and not those only which fully matured.
It is not so clear, however, that he.
In drafting the contract, intended, by the
words used, to make himself responsible for
the accounts without reference to the foals.
Now, in applying the law to these facts,
the first inquiry is, what was the contract
as actually entered into by the parties? for
it must be remembered that this is not a suit
to cancel or set the writing aside, but to
make it conform to the real agreement of
the parties. If, then, the instrument itself
Is the contract the parties in fact made,
then there is nothing to reform. But if they
made a parol contract— if there was in fact
a meeting of the minds of the parties,— and
they made a mutual mistake in reducing it
to writing, and used terms which did not
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express tbe real contract
between them,
equity will reform the instniment to make it
with the contract as actually
correspond
It is apparent from what we have
made.
said, as well as from some other circmnstantake the
ces in the case which we cannot
space to state, that, while the parties were

making propositions and negotiations with
each other for a trade, their minds never in
fact met mitil the plaintiffs signed the written instrument which was sent for their signature.
This was the contract between the
parties; and although it did not, for lack of
apt words, express what they thought it did,
this was the only agreement they made.
It is well to inquire what other contract
did they in fact make which should be givThe answer is, none.
en force and vitality^
The whole matter as it stood at the end of
the personal interview between the parties
was i»the form of propositions by one to
The acceptance by the ,defendant
the other.
was not of the offer made hiih by the plainHe in truth sent another proposition
tiffs.
when he mailed the contracts signed by himself.
These contracts were not in accord
with the previous negotiations of the parties;
but the plaintiffs, when they signed them,
Imew full well what they contained, and, if
any agreement was made, it was the one exIt may be that, bepressed in the writing.
cause of a mistake of law, the minds of the
But, if this be conceded,
parties never met
it wUl not aid the plaintiffs; for they are
insisting upon the performance of a contract
They are
which they say they did make.
not suing to avoid an instrument because
Moreover, if they
they never agreed to It
were asking cancellation or rescission, their
own negligence in signing the contract would
seem to be a bar to relief of this kind.
There is no evidence of fraud of any kind
on the part of the defendant
He forwarded such an agreement as he proposed to make
with the plaintiffs, and they, without any
kind of Imposition, misrepresentation, con-

211

cealment, or other inequitable conduct on defendant's part, signed the instrument with
fuU knowledge of what it contained.
Ttie
most that can be claimed from the evidence
Is that the defendant forwarded the instrument with intent to induce plaintiffs to believe that it was in accord with the previous
negotiations, but this is a mere inference,
which is squarely denied by the defendant.
The presumptions are with the defendant,
and the rule is well settled that fraud will
not be presumed, but must be proved by him
who alleges it
An insuperable objection to relief on the
ground of fraud is the negligence
of the
plaintiffs in signing the instrument
They
had the same means of knowledge as to the
legal effect of the words used as the defendant; and, if they were mistaken as to the
proper legal construction thereof. It was not
due, so far as we can learn from the record,
to any fault of the defendant
The case,
then, is one of mistake of law, pure and simple, and a court of equity cannot reform it
If we should attempt to do so, we would
make a new contract for the parties, and impose upon one of them burdens to which he
has never assented.
While it may seem like
a hardship to say that plaintiffs shall not
recover for the machinery delivered defendant, yet the case is one of mistake of law, in
which some person must suffer; "and the
law wisely, though sometimes with great apparent hardship, leaves it for him to suffer
who committed the mistake."
These conclusions are supported by the following, among other, authorities:
Reed v.
Root, 59 Iowa, 359, 13 N. W. 323; Moorman
V. Collier, 32 Iowa, 138; Stafford v. Fetters,
55 Iowa, 484, 8 N. W. 322; Baker v. Massey,
50 Iowa, 399; Nowlin v. Pyne, 47 Iowa, 293;
HaUam v. Corlett, 71 Iowa, 446, 32 N. W. 449.
See, also, the cases cited in the first part of
this opinion.
It follows from what we have said that the
judgment must be reversed.
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March

18,

1892.

Appeal from circuit court, Charlevoix counG. Ramsdell,
Jonathan
ty, in chancery;
Judge.
Suit to foreclose a mortgage by Louisa
Renard against Alice A. Clink, Eliza S. Fogg,
John Nichols, and Walter L. French. Bill
Reversed.
Complainant appeals.
dismissed.
Norton & Keat, for appellant
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S.

H. Clink,

MONTGOMERY, J. The bill In this cause
was filed to foreclose a mortgage executed by
the defendant Alice A. Clink to one A. H.
Van Dusen, and by him assigned to complainant. The other defendants are subsequent purchasers with notice, after the mortgage became due. A foreclosure at law was
attempted, a sale made, and a deed executed
to complainant; but, owing to the fact that
the assignment of the mortgage to complainant was not of record at the time of said
attempted foreclosure, that proceeding proved
After the complainant had obineffectual.
tained her deed on the foreclosure at law, and
before the filing of the present bill, the defendant Clink tendered to complainant the
amount due upon the mortgage, exclusive of
the costs of such former foreclosure; and In
this proceeding it is daimed that such tender
operated to discharge the lien of the mortgage.
The court below sustained this defense, and dismissed the biU.
It is made clear by the testimony that the
complainant, at the time she refused the tender, supposed that she had acquired title by
her former foreclosure,
ahd that, notwithstanding this, she was ready to accept the
amount of the mortgage, interest, and costs.
It also appears that she offered to take the
money tendered so far as it would go, but
that defendant refused to permit this unless
she would accept it in full payment and discharge of the mortgage.
Under these circumstances, we think the court below erred in
dismissing the bill. Under the repeated rulings of this court, a tender of the full amount
due upon the mortgage will operate to discharge the lien of the mortgage if the tender
Moynabe refused without adequate excuse.
han V. Moore, 9 Mich. 9; Bslow v. Mitchell,
26 Mich. 500; Sager v . Tupper, 35 Mich. 134;
Stewart v. Brown, 48 Mich. 383, 12 N. W. 499.
But In the present case it appears beyond
question that the complainant had no purpose
of exacting from the defendant any sum be^
yond what she believed to be her legal due.

While it Is a general rule that equity will not
relieve against a mistake of law, this rule is
not universal.
Where parties, with knowledge of the facts, and without any inequita,ble incidents, have made an agreement or
other instrument as they intended it should
be, and the writing expresses the transaction
as it was understood and designed
to be
made, equity will not allow a defense, or
grant a reformation or rescission, although
one of the parties may have mistaken or misconceived its legal meaning, scope, or effect
Martin v. Hamlin, 18 Mich. 354; Lapp v.
Lapp, 43 Mich. 287, 5 N. W. 31T. But where
a person is ignorant or mistaken with respect
to his own antecedent and existing private
legal rights, interest, or estate, and enters into some transaction the legal scope and operation of which he correctly apprehends and
understands, for the purpose of affecting such
assumed rights, interests, or estates, equity
will grant Its relief, defensive or affirmative,
treating the mistake as analogous to, if not
Identical with, a mistake of fact 2 Pom.
Eq. § 849, p. 314; Reynell v. Sprye, 8 Hare,
222; Blakeman v. Blakeman, 39 Conn. 320;
Whelen's Appeal, 70 Pa, St 410; Hearst v.
Pujol, 44 Cal. 230; Morgan v. Dod, 3 Colo.
551; Cooper v. Phibbs, L. R. 2 H. L. 149;
Lansdowne v. Lansdowne, 2 Jac. & W. 205.
In Myer v. Hart, 40 Mich. 517, the mortgagor filed his bill to set aside a mortgage
sale, and asked that the premises be relieved
from the mortgage lien. The court found
that the mortgagee was mistaken as to his
rights, but was acting in good faith, and ,
Jegal
efused to enforce the statutory penalty, and
^'decreed that the mortgagor pay the mortgage
debt as a condition to relief. In Canfleld v.
^Conkling, 41 Mich. 371, 2 N. W. 191, a bill
was filed to set aside a mortgage, and to recover the penalty for refusal to discharge it
on tender of the amount due.
The court
found that the tender was sufficient, and say:
"He [defendaat] was bound to accept the tender, and complainant had made out a sufficient
case for relief. But the question was one on
which he might be mistaken without any
serious fault, and we do not think it one
where the mortgage ought to be held canceled without payment; nor is It a case calling for the statutory penalty for a willful and
knowing wrongful refusal to discharge the
mortgage." The decree below should be reversed, and a decree entered in this court
providing for a sale of the mortgaged premises to satisfy the amount due and unpaid upon the mortgage.
The defendant will recover
the costs of the court below, and the complainant will be entitled to the costs incurred
In this court The other justiceB concurred.
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EASTIN,

J. This

equitable

action

was

brought by appellant to rescind a contract
made with appellee by which, as alleged, he
was Induced to accept, in satisfaction of a
loss under a policy of insurance issued to
him by appellee, an amount equal to one-half
of that loss and to one-half of the amount
in the policy.
As
of insurance named
grounds of rescission, the petition charges
that appellant was ignorant of his legal

rights under the policy, and that, through
fraud and imposition practiced upon him by
appellee's agents, and by wiUful misrepresentations made by them as to his rights under the contract of insurance, he was induced to accept a part of his claim in satisfaction of the whole. The chancellor sustained a general demurrer to the petition,
and, appellant declining to plead further, his
petition was dismissed, from which ruling
this appeal Is prosecuted; so that the only
question for consideration here is whether
or not the facts alleged In the petition, and
admitted by the demurrer, are sufficient in
equity to entitle appellant to the relief sought.
The petition charges, in the fullest and
strongest terms, appellant's ignorance of the
rights and obligations of the parties under
the policy of insurance, and full knowledge
on part of appeUee both as to the rights of
the parties and as to appellant's ignorance of
them, as well as false and fraudulent misrepresentations
agents
made by appellee's
for the purpose of deceiving, and which did
deceive, appellant, as to the validity of his
claim under the policy.
It charges, among
other things, that appellee fully understood
its liability to appellant for the full amount
of his loss; that he was ignorant of the law
governing
his rights and appellee's obligations, while appellee both knew his rights
and knew that he was ignorant of them,
and with this knowledge, and intending to
deceive and defraud him, fraudulently represented to him that, by reason of an incumbrance on a part of the insured property, hia
entire claim under the policy was forfeited;
that these false representations were made
to him by appellee for the purpose of deceiving and defrauding him; and that by
these false and fraudulent representations,
and through ignorance of his legal rights, he
was induced to accept the sum of $400 In
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satisfaction of a loss of $800, when, except
for these fraudulent representations and his
Ignorance, he would not have done so. These
charges being admitted, it seems to us that
the case presented involves something more
than an effort to obtain relief purely on the
ground of a mistake of law, or mere Ignorance on part of appellant as to his legal
rights under the contract of insurance.
It
becomes, in addition to this, a case of actual
fraud, where, by fraudulent misrepresentations, made for the purpose and with the
intent to deceive, the known Ignorance of one
of the parties to the contract has been willfully taken advantage of, and he has thereby been induced to surrender a valid, subsisting right without consideration.
It is
true that the ignorance relied upon Is an
Ignorance of law, rather than of facts, and
that this is not always or perhaps generally,
and when standing alone, available as a
ground of relief against an executed contract, no matter how inequitable it may be.
On this point the decisions of the courts of
this country, as well as the English courts,
are by no means uniform; but, in our opinion, the weight of authority and the decisions of this court would now forbid that a
party who, with fuU knowledge of the ignorance of the other contracting party, has not
only encouraged that ignorance, and made
it the more dense by his own false and fraudulent misrepresentations, but has willfully
deceived and led that other into a mistaken
conception of his legal rights, should shield
himself behind the general doctrine that a
mere mistake of law affords no ground for
relief.
This view seems to be upheld by
many, if not all, of the modem text writers
who are recognized as authority on the question. Mr. Kerr, in his well-known work, in
treating of this subject, says: "But if it appear that the mistake was induced or encouraged
by the misrepresentations of the
other party to the transaction, or was perceived by him, and taken advantage of, the
court will be more disposed to grant relief
than in cases where it does not appear that
Kerr, Fraud
he was aware of the mistake."
& M. pp. 399, 400. And, in his work on
Equity, Mr. Bispham lays down this doctrine
in even stronger and less uncertain terms.
He says: "Where Ignorance of the law exists on one side, and that ignorance is known
and taken advantage of by the other party,
the former will be relieved. More particularly wUl this be so if the mistake was encouraged
or induced by misrepresentations
Bisp. Eq. § 188.
of the other party,"
Under the admitted facts of this case and the
circumstances surrounding and leading up to
the mistake relied on here, it is clearly
brought within the text above quoted; and
many other authorities to the same effect,
including reported eases in many of the
states of this Union, might be cited, If It
were necessary.
We fully recognize the wisdom of that rule

214

MISTAKE OF LAW.

which always Inclines the courts to uphold
enforce the validity of voluntary compromises and adjustments between parties
of their legal differences, when fairly arrived at. Nor would any mere ignorance
of or mistake in the law governing any
doubtful and disputed legal proposition, on
part of either of the parties to the compromise, in the absence* of evidence tending
to show that he has been overreached or unfairly dealt with or taken advantage of, and
by a good consideration,
where supported
be sufficient, in our Judgment, to justify the
rescission of a compromise settlement deliberately made between parties, standing
upon an equal footing, and with full knowledge of all the'facts.
If every mistake of
law were sufficient to warrant the interference of the courts, then no compromise
of a disputed legal proposition would be
final, for in every such case one party or
the other to the controversy is mistaken as
Upon the record beto the law of the case.
fore us, there may be some question as to
how far there was a controversy between
these parties over any doubtful legal question that might have been litigated in court,
or exactly what was the nature and extent
of the same. It is alleged in the petition
that . appellee claimed that all rights of appellant under his policy of insurance were
forfeited by reason of the existence of an
incumbrance upon a part of the insured
property; but it is further alleged that appellee, at the time the contract of insurance
was mp 'te, "had full knowledge of the same,
and, having such knowledge, made the contract, and issued
the policy aforesaid."
This allegation is admitted to be true, and,
in the absence of anything further in the
pleading pertaining to this point, we are
unable to see in this the basis of a doubtful
disputed legal proposition which might have
been litigated in the courts, or to know ecactly what controversy was settled by the
parties. But waiving the question as to the
benature and extent of the controveirsy
tween appellant and appellee, and reverting
to the character of the compromises which
courts will uphold, we now quote from another text writer, who uses this language,
to wit: "Voluntary settlements are so favored that if a doubt or dispute. exists between parties with respect to their rights,
and all have the same knowledge or means
of obtaining knowledge concerning the circumstances involving these rights, and there
is no fraud, misrepresentation, concealment,
or other misleading incident, a compromise
into which they thus voluntarily enter must
stand and be enforced, although the final issue may be difCerent from that which was
anticipated, and although the disposition
made by the parties in their agreement may
not be that which the court would have decreed had the controversy been brought before it for decision.
Of course, there must
not only be no misrepresentation, imposition,
and

or concealment; there must also be a full disclosure of all material facts within the
knowledge of the parties, whether demanded or not by the others." Pom. Eq. Jur. §
850.
Under the authorities quoted, it is
manifest that the compromise contract
sought to be rescinded here is within the
control of a court of equity, and may be
And now, referring to the deset aside.
cisions of this court, and to the doctrine established in this state, it seems to us still
clearer that the contract complained of, and
which was made under the circumstances
set forth in the petition and admitted by appellee, cannot be sustained. In an exhaustive opinion. In which the authorities were
ably reviewed, by Judge Robertson, after referring to the difficulty of determining in
every case when a contract was, in fact,
made under a mistake of law, it is said:
"When it can be made perfectly evident that
the only consideration of a contract was a
mistake as to the legal rights or obligations
of the parties, and when there has been no
fair compromise of bona fide and doubtful
claims, we do not doubt that the agreement
might be avoided on the ground of a clear
mistake of law, and a total want, therefore,
Underwood
of consideration or mutuality."
In the case of
V. Brockman, 4 Dana, 309.
Bay V. Bank, 3 B. Mon. 510, this court referred to and approved the above case, and
said: "Upon the whole, we would remark
that whenever, by a clear and palpable mistake of law or fact, essentially bearing upon
and affecting the contract, money has been
paid without cause or consideration, which
in law, honor, or conscience was not due and
payable, and which in honor or good conscience ought not to be retained, it was and
ought to be recovered back." Both of these
cases are cited with approval in the case of
Louisville & N. R. Co. v. Hopkins Co., 87
Ky. 613, 9 S. W. 497, and the doctrine laid
down therein has not been departed from
by this court. It will be seen that the question of fraud did not enter into the decision
of either of those cases, but that they are
almost entirely based upon the fact that
there was no good consideration to uphold
the contracts; that it was not a fair compromise of bona fide and doubtful claims;
and that the money was not in law, honor,
or conscience payable, and ought not in
honor or good conscience to be retained.
If, for these reasons, a contract made under a clear mistake of law may be set aside,
then how much stronger reason is there for
annulling the contract under consideration?
Not only was this contract, according to this
record, as it comes before us, wholly without consideration, and not only was the
money surrendered by appellant on his claim
not due in law, honor, or conscience, and
surrendered only under a clear mistake of
law, but it is further admitted by the demurrer that this contract was obtained, and
that appellant was induced to surrender one-
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half of his claim, by the actual false and
fraudulent misrepresentations of appellee,
knowingly made for the purpose of deceiving and diefrauding appellant
We are clearly of the opinion that the chancellor erred
in sustaining the demurrer to the petition,
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and, for the reasons Indicated, his Judgment
dismissing appellant's petition is reversed,
and the action is remanded, with directions
to set aside that order, and to overrule the
demurrer, an4 give appellee leave to file an
answer.
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Appeal by defendant from an order of
the district court for Scott county, Edson,
J., presiding, refusing a new trial after a
trial by the court.
Peels & Brown, for appellant
worth, for respondent.

MITCHELL, J.

B.

South-

Action to recover back the
paid by plaintiff to defendant for a
quitclaim deed of a piece of land in the village
of Jordan.
The facts, as disclosed by the
evidence, are that defendant platted into lots
a tract of land, of which he was the owner,
lying between Water street and Sand creek.
As shown upon the plat, the north and south
lines of the lots extend from Water street
to the creek. The distance marked on the
plat gave the length of these lines as 80 feet,
but the actual distance from Water street to
tlie creek was 110 feet. One of these lots,
and the adjoining 35 feet of another, had
according to
been conveyed by defendant,
the plat, to plaintiff or plaintiff's grantor.
defendant claimed and stated
Subsequently
to plaintiff, in substance, that the lots only
extended back 80 feet, according to the distance Indicated on the plat, and hence that
he still owned the strip of 30 feet next to the
creek. Plaintiff Icnew that defendant's claim
was based whoUy upon the theory that the
given on the plat would control,
distance
and hence that his claim of title was in fact
but expressions of opinion as to the legal effect and construction to be given to the
plat. So far as the evidence shows, defendant made this claim in good faith, and honestly supposed that his deeds of the lots only
cohveyed 80 feet. Plaintiff took the matter
under consideration for nearly a month, and
went to the register's ofllce and examined
the plat for himself. He then obtained from
defendant and wife a quitclaim deed of all
the land down to the creek, and paid therefor the money which he now seeks to recover. When he paid the money he knew all
the facts, and had the same means of knowledge of them which defendant had. The
transaction was unaffected
by any fraud,
money

trust, confidence, or the like. The parties
dealt with each other at arm's length. Plaintiff was not laboring under any mistake of
facts. He took the deed and paid bis money
under a mistake of law as to his antecedent
existing legal rights tn the property, supposing that, according to the proper legal construction of the plat, the lots were only 80
feet deep. However, under the doctrine of
Nicolin v. Schneiderhan, 37 Minn. 63, 33 N.
W. Rep. 33, since decided by this court, it
is now settled that a deed of lots according to
this plat would cover all the land down to
the creek, under the rule that distances must
yield to natural boundaries called for In a
deed. We are unable to see that this case
differs in principle from Perkins v. Trinka,
30 Minn. 241, 15 N. W. Hep. 115, and HaU v.
Wheeler, 37 Minn. 522, 35 N. W. Rep. 377.
It Is unnecessary to enter into any discussion of the question (left in great confusion
in the books) when, if ever, relief will be
granted on the ground of mistake in law
alone, or whether there is any difference between mistake of law and ignorance of law,
or between ignorance or mistake as to a
general rule of law and ignorance or mistake
of law as to existing individual rights in the
property which is the subject-matter of the
contract. We hold that money paid under
mistake of law cannot be recovered back
where the transaction Is unaffected by any
fraud, trust, confidence, or the like, but both
parties acted in good faith, knew all the
facts, and had equal means of knowing them,
especially where, as was evidently the fact
in this case, the transaction was intended to
remove or settle a question of doubt as to
title. It would be impossible to foresee aU
the consequences which would result from allowing parties to avoid their contracts in
such cases on the mere plea of ignorance or mistake of law affecting their
rights.
It would be difficult to teU what
titles would stand, or what contracts would
be binding, if grantors and grantees were at
liberty to set up such a plea. This may seem
to work inequitably in the present case, but
more mischief will always result from attempting to mould the law to what seems
natural justice in a particular case than from
a steady adherence to general principles.
Order reversed.

