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Court of Tennessee.
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12,
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Appeal irom circuit court, Sumner coun
ty; H. C. CARTER, Judge.
Action by W. L. Wallace against the
Louisville & Nashville Railroad Company
ior personal injuries. Judgment ior plain

tifi, and deiendant appeals. Reversed.
J. J. Turner, ior plaintifi. S. F. Wilson,
R. K. Gillespie, anu Geo. W. Boddie, ior de
iendant.

SNODGRASSJ. Thodeiendantin error,

I

while in the service oi the Louisville & Nash
ville Railroad Company as brakeman, sus
tained severe personal injury, resulting in
the loss oi a leg, which he alleged was
occasioned by the negligence of the com
He sued ior $15,000 damages and
pany.
recovered judgment ior $9,940. The rail
road company appealed, and assigned nu
merous errors. It is not deemed material to notice but one of them,as the others
are not well taken. and involve nothing
new, so as to make their consideration
in
a written opinion necessary. The one ma
terial to be considered relates to the ques
tion oi interest. The court told the jury
it could assess plaintifi,s damages with or
withoutiuterest, as the jury should see
proper, in connection with instructions
as to the measure oi damages not other
wise complained oi. The verdict assessed
the damages at $7,000 with 7 years‘ inter
est $2.940. aggegating $9,940. it is ob
jected in the assignment oi errors that the
charge on this qurstion. and verdict, with
judgment thereon,are erroneous. This in
oi the question,
volves a consideration
what is the true measure of damages ior
such personal injury? The rule ior deter
mining damages ior injuries not resulting
in death, (where the statute ﬁxes the
measure.) and not calling ior exemplary
punishment, deducible from the decisions
of this court since its organization in this
state, is that of compensation ior mental
suiiering and physical pain. loss of time,
and expenses incident to the injury, and,
ii it be permanent, the loss resulting from
complete or partial disability in health.
mind, or person thereby occasioned. And
this is the rule most consonant to reason
adopted in other states. 3 Sedg. Dam.
(8th Ed.) § 481 et seq.; 5Amer. &Eng. Enc.
Law, pp. 40-44, and notes; Railroad Co.
v. Read, 87 Amer. Dec. 260. As this sum
in gross includes all the compensation
which is requisite to cover pain, suffering.
and disability to date oi judgment, and
prospectively beyond, it is intended to be
and is the iull measure of recovery, and
cannot be supplemented by the new ele
ment oi damages ior the detention of this
sum irom the date oi the injury. The
measure oi damages being thus ﬁxed, it is
expected that in determining it juries and
courts will make the sum given in gross a
iair and just compensation, and one in full
oi amount proper to be iven when ren
dered, whether soon or ate alter the in
jury; as. ii given soon. it looks to contin
uing suiiering and disability-lust as, when
given late, it includes that oi the past. it

is obvious thatdamageseould not begiven
ior pain and suﬂering and disability ex
perienced on the very day oi trial, and then
interest added ior years beiore. These
are items considered to make up the ag
gregate then due, and the gross sum then
1
ior the ﬁrst time judicially ascertained.
l The error oi the court below was in the
assumption that alike measure oi dam
ages is applied in this class oi cases as in
that oi injury to propegty effecting its de
struction or conversion or other unlawful
or iraudulent misappropriation, or deten
tion oi property or money, in which the
rule applied by the circuit judge is held to
be a proper one; not on the theory, even
in this class of cases, that interest as such
is due, but that the pinintifi is entitled to
the ﬁxed sum oi money or deﬁnite money
value oi property converted or destroyed.
and the jury may give as damages an
amount equal to interest on the value oi
But such rule applies alone
the property.
to such cases, and not to that oi e.rson
in,urv, which does not cease when'i‘iil‘i‘ict
1 Bil, and is not susceptible of deﬁnite and
i accurate computation.
it never creates
‘
a debt, nor becomes one, until it is judi
cially nscertained and determined. Only ll
from that time can it draw interest; and
interest as damages cannot at any preced
‘ ing time be added to it without changing
and superndding a new element, never
given in this state or any other in a similar
case. so iar as our investigation has dis
The counsel oi piaintiii, who
covered.
cite many authorities supposed to be in
support oi the ruling below, were doubt
less misled by the generality of terms used
in some oi them. Under the head oi “In
‘
terest," after stating that “it was gener
ally aliowed by law on two grounds,
namely, on contract, express or implied,
or by way oi damages either ior deiault in
payment of a debt or ior a use or bene
ﬁt derived irom the money oi another," it
is stated in ii Amer. 8: Eng. Enc. Law
that, “ where it is imposed to punish tor
tions, negligent, or iraudulent conduct, it
is a question within the discretion oi the
For this proposition va
. jury." Page
rious authorities are cited, including Mr.
Sedgu iek on Damages, p. 374, (the reierence
being to paging oi the ﬁith or earlier edi
tion.) This author uses similar general
terms, but neither was speaking oi cases
oi personal injury, but of the class oi cases
i to which we have reierred, as iully appears
irom Mr. Sedgwick’s iurther discussion oi
this general head, on pages 385, 386, and as
to
‘ most clearly appears irom a reierence
the authorities cited by both, which relate
to cases oi trover and trespass and to
controversies only. In neither
. property
oi these books is the proposition now
thought to be sustained by them ad
vanced,—that the measure oi damages for
a personal injury includes damages ior de
tention oi the supposed amount due. The
generality oi statement indulged in that
and iormer editions oi this work is cor
rected by editors of the last edition. Chap
ter 10 of the ﬁrst volume of this edition is
devoted to interest allowed in actions
where it is by rule oi law, or in the dis
cretion oi the jury or court trying the
case, allowed as part oi the measure of
damages. In these cases are enumerated
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and discussed those actions soundim,r in
tort in which interest may be given as
damages. The distinction is there taken.
as taken here, and actions ior personal in
juries excluded, because oi the existence of
a wholly different measure of damages re
specting them. In this connection we
quote section 320 in the volume and chap
ter referred to: “It sufﬁciently appears,
from what has already been said, that
there is no general principle which pre
vents the recovery of interest in actions of
tort. The fact that the demand is unllq
‘uldated has been shown to he insufheient
to exclude interest, and there is nothing in
the mere iorm of the action which renders
it unreasonable that interest should be
given. Nevertheless it is in the region of
tort that we ﬁnd the clearest cases fordis
allowance of interest. There are many
cases which are not brought to recover a
sum of moneyrepresenting a property loss
of the plaintiff, and it is frequently said
broadly thatinterest is not allowed in
such actions.. It is certainly not allowed
in such actions as assault and battery. or
ior personal injury by‘ negligence. libel,
slander, seduction." etc.‘, The measure of
damage in such case seems nowhere to in
clude this,or be based upon tbisidea. Even
in respect to injury or destruction of prop
erty, where the supreme court of the United
States has adopted fully the prevailing
rule (allo wing damages in the iorm of in
terest n value of the property, the rule
hash enlimited to such injury of property
or property right as had a ﬁxed or cer
tain value; and it is accordingly held in
that court that indeﬁnite damages, as
that resulting from infringement oi a pat
ent, could not bear interest until after the
amount had been judicially ascertained.
Tilghman v. Proctor. 125 U. S. 161, 8 Sup.
Ct. Rep. 894.
The direct question we are umsidering
also came before the supreme judicial
court oi Maine. and it was there held that
the rule permitting damages equal tolu
terest on value of propertyin cases of tres
pass and trover did not apply, and that
interest could not he allowed upon a re
covery ior personal injury, and that, too.
under a statute authorizing a recovery
"to the amount of the damage sustained. "
(This is not material, however. as their
. sta tute ga ve no more nor less right than ex
ists here.) Sargent v. Hampden,38 Me. 581.
The cases cited by the editors of the last
edition oiSedgwick on Damages sustaining
the propositionlhat interest cannot be in
cluded in a recovery of damages ior per
sonal injuries are from eorgla and Penn
sylvania. Ratteree v.C apman,79Ga.57 .
4 S. E. Rep. 684: Railro (1 Co. v. Young, 81
Ga. 397, 7 S. E. Rep. 912: Railway Co. v.
Taylor, 104 Pa. St. 306. These cases have
all been examined, and fully sustain the
text. One oithe cases cited to the proposi
tion in Amer. & Eng. Enc. Law was a
Pennsylvania case, earlier than either of
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those to which we have referred. The case
there cited, (Fasholt v. Reed, ifi Serg. 8:
R. 266.) which we have not been able to
ﬁnd in libraries here. was evidently not
one of personal injury, or else not consist
In
ent with later holdings of that court.
court seems hard
deed, the Pennsylvania
ly to have gone as far on that question in
reference to allowance of interest as dam
ages in other actions ex delicto as other
In suits ior the destruction of
courts.
property that court has held that, while
lapse of time may be looked to. it is error
to instruct the jury that plaintiff is enti
tled to interest on such damage from the
time it occurred. Township of Plymouth
v. Graver, 125 Pa. St. 24, 17 Atl. Rep. 249;
Emerson v. Schoonmaker, 135 Pa. St. 437.
Of the other cases cited
19 Atl. Rep. 1025.
in Amer. & Eng. Enc. Law, we have ex
amined those in 13 Wis. 31. (Hinckley v.
Beckwith,) 36 N. Y. 639. (Vandevoort v.
Gould.) and 30 Tex. 349. (Wolfe v. Lacy.)
They all sustain the text as it is intended
to be understood, and as we have herein
explained,and doubtless the other cases
do so. To the same effect are the cases of
Lincoin v. Claﬂin. 7 Wall. 132; Dyer v.
Navigation Co., 118 U. S. 507,6Sup.Ct.
Rep. ll7-i; U. S. v. North Carolina, l36 U.
S. 21l, 10 Sup. Ct. Rep. 920; Clement v.
Spear, 56 Vt. 401 ; and cases from A merican
decisions and reports cited in Rapaljc’s Di
gest. volume 1, pp. 1039-1041, under heads
“’l‘rover,“ and “ When Interest may he
Added, " and volume 2, p. 199i, under head oi
“Interest. " Sec,also’l1 Sedg. Dam. §§ 432
493, (8th Ed.) )The effect and meaning oi
statements quoted from Amer. & Eng.
Enc. Law and its reference to Sedg. Dam.
are made perfectly clear when these cases
and authorities herein added are examined.
and the generality of expresslonslimited lo
the purpose of their use and the class of
being considered. They were not
cases
dealing at all, nor intended to be under
uestiun of re
stood as dealing, with the
covery ior personal iujurics.(twhich is itself
a recovery of damages pure and simple,
and measured by a rule which needs no
upplement that would add damages to
damages
The charge and verdict were
erroneous on this point. and
thereior
prejudicial to defendant to the extent and
only to the extent of the injury. The cir
cuitjudge might have refused to receive
the verdict as to interest, and the same
of the
effect may now follow a remitting
interest by plaintiff, if he elects to do so.
In that event the plaintiff is entitled to a
judgment ior $7,000, with interest from
date of its rendition, and costs, and with
this modiﬁcation the judgment will be
afﬁrmed. This was the practice adopted
in the Maine case on this point, as well as
cases, (135 Pa.
in one of the Pennsylvania
St. 437’ ii) Ati. Rep. l0‘.‘5,) citing several
others, and is clearly the correct rule. in
default of such remission, a new trial will
be granted.
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WILSON
(32 N.

Court

v.

E.

ON DAMAGES.

CITY OF TROY..

44. 135

N. Y.

of Appeals of New York.

96.)

Oct. 4, 1892.

Appeal from supreme court, general term,
third department.
Action by Walter V. Wilson against the
city of Troy to recover damages for an in
jury to a horse resulting from a defcctive
street. Plaintiﬂ had judgment, which was
aﬂirmed at general term (14 N. Y. Supp. 721),
‘qpd defendant appeals. Aﬂirmed.
Wm.

J.

Patterson,

Roche,
for appellant.
for respondent.

Chas.

E.

O,BRIEN, J. The record in this case pre
First, whether the ﬁnd
sents two questions:
ing of the jury that the damage was the re
sult of the defendant,s negligence is sustained
by any evidence; and, secondly, whether in
terest could legally be allowed by the jury in
estimating the amount of the damages.
On
1879, a
the night of the 13th of November,
horse belonging
to one Learned,
valuable
assignor,
plaintiff’s
while being
driven
through South street in the city of Troy, fell
into an open ditch or unguarded excavation,
made during that day, and was permanently
injured. There is little, if any, controversy
with respect to the value of the horse, the ex
tent of the injury, or the amount of damages.
The night was dark, and it is not denied that
there was evidence for the jury suﬂicient to
sustain a ﬁnding of negligence on the part of
some one by reason of the failure to protect
a place of danger in a public street, by proper
guards and lights. It was not shown that the
city had any actual notice of the existence
of the excavation, if made by private parties
without its permission;
and a suﬁicient pe
riod had not elapsed between the time of open
ing it and the accident to render the city lia
ble on the ground of implied notice. The ex
cavation was made for the purpose of con
ducting the water from the principal main in
the street. through lateral pipes, into a pri
vate house.
The owner of the house em
ployed a ﬁrm of plumbers to do the work,
which included the digging of the trench as
well as laying and connecting
the lateral
pipes with the main in the street.
The ﬁrm
applied to the superintendent
of the water
works for men to open the trench in the
street, and that oﬂicer directed laborers in
the employ of the city to do so.
The open
ing in the street was made by them. and they
were paid for the work by the city, the plumb
era refunding to it the sum so paid.
The
question is whether the men who dug the
ditch were under the control and direction of
the defendant, or subject to the orders of the
plumbers engaged in performing a piece of
work for the owner of the house.
The system of waterworks in Troy is the
property of the municipality, and is umlcr the
manpgement and control of a board of water
commissioners,
which may be regarded as a

of the city government.
The
i department
commissioners
are by law required to nom
inate, and the common council of the city to
appoint, a uperintendent of the waterworks,
who is the executive oﬂicer in that depart
ment, and who, in this case, directed the men
in the employ and pay of the city to ma»;
the excavation in the street.
The board is
authorized by law to extend the distributing
pipes of the waterworks wherever they might
think proper, and to make such alterations
and improvements
in the works, and in the
thereof,
management
and preservation
as
they might deem necessary and expedient,
and to employ such persons and assistants as
they might require, to execute any of these
purposes, which employi.s were to be paid for
their services from the city treasury.
The
commissioners
were also empowered to enact
such by-laws, regulations, and ordinances as
they should deem necessary for the protec
tion of hydrants and water pipes, and the
preservation,
protection, and management of
the waterworks.
These by-laws. unless dis
approved by a vote of two-thirds of all the
members of the common council of the city,
were to have all the force and effect of law.
In pursuance of the power thus conferred by
the statute, the board of water commission
ers enacted by-laws and ordinances on the
subject which were in force at the time the
They, in
excavation in question was made.
effect, prohibited any person except the super
intendent, and those employed by him or by
to tap or make any con
the commissioners,
nection with the main or distributing pipe,
or to permit the same to be done, unless by
the permission and under the direction of the
superintendent.
The learned counsel for the
defendant contends that this regulation sim
ply forbids the act of connecting the lateral
pipes from the house with the main, and did
not prohibit private persons from digging
the necessary trenches and uncovering
the
main or distributing pipe, and hence that
part of the work was done by the contractors
who were employed by the owner of the
house to make the connection,
and not by
the city. But a private individual had no .
right to dig in the street for this or any other
purpose without the permission of the proper
municipal authorities, and the object, as well
as the language, of the ordinance indicates
that it was intended to prevettt-t-he'ﬁover
ing of the main, or any interference with the
street in which it was placed, by private par
ties.
At all events, the water board and its
chief executive oﬂicer, the superintendent, in
of the duties imposed upon
the discharge
them by the statute, might very properly
give to it that construction,
and act accord
ingly. To hold that such a by.law did not
embrace within its object and purview the
evils that might result from unguarded and
unregulated interference with the bed of the
street by private parties in order to reach the
main, would be giving to it a construction al
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together too narrow.
The evidence tends to
show that the water board gave to it the
meaning,
broader and more comprehensive
as it was the custom and practice for years
before the accident in question to make appli
cation to the superintendent for men to do the
digging, and they were always furnished, as
in this case. As between the owner of the
.house and the plumbers employed by her to
introduce the water into her house, the dig
ging was undoubtedly a part of the contract
If no main had been
or work of the latter.
placed in the street at that time, they could
also have contracted with her to procure its
extension, but that part of the work would be
subject to the action and regulations of the
water board, and, while the contractors might
be obliged to pay the city for the whole or
some part of the expense, it would be none
the less the work of the city.
One of the
plumbers testiiied that while he agreed with
the owner of the house to do all the work,
yet he knew then that it was the practice and
custom to apply to the superintendent of the
waterworks for men to do the digging and to
make the connection, and acted upon the as
sumption that he had no right to do it. He
also says that the men who made the exca
vation were not employed by him, but by the
city. We think that, upon the proof, it
could not be held, as matter of law, that the
men who dug the trench and left it unguard
ed ceased for the time being to be the serv
ants of the city, and subject to the directions
of the superintendent, and became, while do
ing this job of work, the servants of the par
ty employed to put in the lateral pipes into
the house, as is urged by the learned counsel
for the defendant.
What party sustained the
relation of master to the men who dug the
trench, and had the control and direction of
them, and was charged with the duty of di
recting them to properly guard the ditch,—
whether the plumbers on the one hand, or the
.city, through the superintendent of the water
works, on the other,-was the important ques
tion to be determined, and the trial court sub
Under all the circum
mitted it to the jury.
stances, the question became one of fact, and
this disposition oif it was not error.
Ward v.
Fibre Co., 1-3-i Mass. 420, 28 N. E. Rep. 299.
This ﬁnding of the jury is conclusive upon
us, and imports that the city itself, through
one of its oﬂicers or departments, caused the
trench to be dug, and left it unguarded, re
sulting in the damage complained
of.
In
such a case the negligent act is imputable
to the city, and the doctrine of actual or im
plied notice has no application, or, at least,
is unnecessary, where one injured by the neg
lect of the city to properly guard a place
made dangerous by its own act brings the ac
Petteugill v. City of Yonkers, 116 N.
tion.
Y. 558, 22 N. E. 1095; Walsh v. Mayor, etc.,
107 N.vY. 220, 13 N. E. 911; Turner v. City
of .\‘ewburgh, 109 N. Y. 301. 16 N. E. 344;
Brusso v. City of Buffalo, 90 N. 1,. 679; Bus
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sell v. Village of Canastota.
98 N. Y. 4903;
Nelson v. Village of Canisteo, 100 N. Y. 80, 2
N. E. 473; Ehrgott v. Mayor, etc., 96 N. Y.
273; Barnes v. District of Columbia, 91 U. S.
540.

The amount demanded in the complaint on
account of the injury to this horse was $3,000,
and the court instructed the jury that they
could not, in awarding damages, go beyond
that sum, with interest.
The defendant,s
counsel excepted to this in so far as it author
ized interest,
and requested
the court to
charge that the jury could not allow interest
in the action.
The court declined to so
charge, and the defendant,s counsel excepted.
The jury afterwards came into court, and an
nounced that they had found a verdict for the
plaintiff for $3,000 and interest.
The court
then said:
“You must compute the interest
if you give interest. You will have to render
your verdict in dollars and cents." This di
with, and the verdict
rection was complied
as entered included interest from the date
of the injury, which result has been modiiied
by the general term by striking out the inter
est awarded prior to the date of the presenta
tion of the claim to the city, which was held
to be a prerequisite to the maintenance of the
action.
The fair construction of the charge
is that the jury could include in the damages
interest upon the sum found to represent the
diminished value of the horse in consequence
of the injury, and not that the plaintilI was
entitled to interest as matter of right. The
exception,
therefore,
presents
the question
whether, in an action to recover damages to
property by reason of negligence on the part
of the defendant, it is within the power of
the jury, in the excl.cise of discretion, to in
clude in their award of damages interest on
the sum found to represent the diminished
value of the property in consequence of the
injury from the time that the cause of action
accrued.
When interest may be allowed as
part of the damagres, in actions of this char
acter, is a question which, in the present
state of the law, is involved in much confu
sion and uncertainty,
and in regard to which
the decisions of the courts are not harmoni
ous.
It is perhaps impossible to formulate
a general rule embracing every possible case.
The tendency of courts in modern times has
been to extend the right to recover interest
far beyond the limits within
on demand
which that right was originally conﬁned.
What seemed to be the demands of justice
did not permit the principle to remain sta
tionary, and hence it has been for years in'a
This, in some
state of constant evolution.
measure, accounts for inany of the apparently
contradictory views to be found in the ad
judged cases. There are certain fundamental
principles. however, established by the deci
sions In this state, which, when properly ap
plied. will aid in the solution of the question.
There is, of course. a manifest distinction,
always to be observed,
between
actions

.
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as assault and battery, slander, libel, seduc
tion, false imprisonment,
There is an
etc.
other class in which the law gives interest on
the loss as part of the damages, such as tro
ver, trespass, replevin, etc.; and still
third
class in which interest cannot be recovered
as of right, but maybe allowed in the discre
tion of the jury, according to the circumstan
ces of the case.
This action belongs to the
latter class, and, as we have construed the
charge as a direction that the jury might, in
their discretion, allow interest on the dimin
ished value of the horse,
was not erroneous.
Our attention has been called to the case
of Sayre v. State, 123 N. Y. 291, 25 N. E. 163,
and
is urged, upon the authority of that
case, that interest cannot be allowed in any
case for the recovery of unliquidated dam
ages arising from negligence.
We think that
the case, when correctly understood, does not
sustain the contention, but, in effect, holds
party appealed
the contrary. In that case
from the decision of the board of claims up
on an award in his own favor, and the only
was whether, upon the evidence
question
and ﬁndings, the claimant had been allowed
all the damages that he was entitled to, and
this court not only afﬁrmed his right to all
the damages that the board had awarded
him, but increased the award from $3,000 to
The claim was based upon the negli
$8,136.
gent act of the state in overﬂowing the lands
of the claimant, from which the damages
claimed resulted.
The board of claims al
lowed no interest, nor did this court.
In add
ing to the award a sum of over $5,000, this
court acted, in some sense, as a court of
original jurisdiction, and in making up the
sum which was to constitute the ﬁnal award
refused to allow an item of interest claim
Now,
ed.
is admitted that
court or jury,
charged
with the duty of making up the
amount of damages in such cases, may refuse
to allow interest, and that is precisely what
this court did, and nothing more, and there
fore the case is in harmony with the rule
above stated, and with the cases from which
we have deduced it. It is far from holding
case, the jury,
is error when, in such
that
or the original court, after considering all the
bearing upon the
facts and circumstances
1os, allows interest, in the exercise of discre
tion, as part of the indemnity to which the
party is entitled.
It simply recognized the
rule that interest in such cases was not a
matter of right, but of sound discretion, and
held that the claimant was fully indemniﬁed
for his loss without adding interest.
It is
true that the learned judge who gave the
opinion cited the cases arising upon contract
in which
has been held that interest is not
allowable, and remarked that he found no
case justifying an allowance of interest.
That
was probably an inadvertence, but the deci
sion refusing interest was right, though the
reasons may have been based upon
princi
ple applicable to another class of actions. It

it

sounding in tort and actions upon contract.
the latter class of actions there is not
much diﬂiculty in ascertaining the rule as to
interest until we come to unliquidated de
mands.
The rule in such cases has quite re
cently been examined in this court, and prin
guide in
ciples stated that will furnish
White v. Miller, 78 N. Y. 393.
most cases.
We are concerned now only with the rule
applicable in actions of tort. The right to
interest, as a part of the damages, in actions
of trover and trespass de bonis asportatis,
& Wm.
was given ﬁrst in England by St.
IV. The recovery was not, however, allow
ed by that statute as matter of right, but in
The earlier cases
the discretion of the jury.
in this state followed the rule thus establish
the jury, in
ed in England, and permitted
their discretion, to allow interest in such
Johns. 446; Hyde
cases. Beals v. Guernsey,
v. Stone,
Wend. 354; Bissell v. Hopkins,
Cow. 53; Rowley v. Gibbs, 14 Johns. 385.
The principle that the right to interest in
such cases was in the discretion of the jury,
was, however, gradually abandoned, and now
the rule is that the plaintiff is entitled to in
terest on the value of the property converted
or lost to the owner by a trespass as matter
of law. The reason given for this rule is
part of a com
that interest is as necessary
plete indemnity to the owner of the property
as the value itself, and in ﬁxing the damages
is not any more in the discretion of the jury
than the value.
Andrews v. Durant, 18 N.
Y. 406; McCormick v. Railroad Co., 49 N. Y.
315; Turnpike Co. v. City of Buffalo, 58 N.
Y. 630; Parrott v. Ice Co., 40 N. Y. 369.
It
ls diﬂicult to perceive any sound distinction
between
case where the defendant converts
or carries away the plaintiffs horse and
case where, through negligence on his part,
the horse is injured so as to be valueless.
There is no reason apparent for
different
rule of damages in the one case than in the
other.
In an early case in this state the
principle was recognized that interest might
be allowed, by way of damages, upon the
sum lost by the plaintiff in consequence of
defendant’s negligence.
Thomas v. Weed, 14
Johns. 255.
We think the rule
now set
tied in this state that, where the value of
property is diminished by an injury wrong
fully inﬂicted, the jury may, in their discre
tion, give interest on the amount by which
the value is diminished from the time of the
in ury.
That is the rule laid down in the
ientary books and sustained by the ad
dged cases.
Sedg. Dam. (8th Ed.)
317, 320; Walrath v. Redﬂeld, 18 N. Y. 457,
462; Malrs v. Association, 89 N. Y. 498; Dur
yee v. Mayor, etc., 06 N. Y. 477, 499; Home
Ins. Co. v. Pennsylvania R. Co., 11 Hun, 182,
188; Moore v. Railroad Co., 126 N. Y. 671, 27
N. E. 791; Railroad Co. v. Ziemer, 124 Pa.
St. 560, 17 Atl. 187.
There is
class of actions sounding in tort,
in which interest is not allowable at all, such
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must be remembered that the court was not
reviewing any question decided below in re
gard to interest, but seeking to make up
for itself a new award from the items of the
claim appearing in the record. and whatever
was said by way of argument, and as the
reason for throwing out an item of interest
on a sum claimed to have been expended in
restoring or reclaiming the land, cannot be

DAMAGES.

191

considered as the judgment of the court on
the question now under consideration.
That
question
was not noticed in the argument,
and was not involved in the case, except1 per
haps, as a matter of discretion.
For these
reasons the judgment should be afﬁrmed.
All
concur, except EARL, C. J., and FINCH and
GRAY, JJ., dissenting.
Judgment uﬂirmed.

