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§ 249. Contracts enlarging liability.-By special contract
the carrier may make himself liable to any extent, or in any
manner. He may insure against every risk, even acts of God
or the public enemy, against delay and the inherent defects of
the goods. He may undertake to ship at a certain time, by a
specified train, over. a designated route, or to deliver at all
hazards by a definite hour. To such contracts fairly entered
into impossibility of performance is no defence. Having prom
ised the carrier must perform at his peril.
§ 250.

Contracts limiting liability.-It is equally
104

well set-

j LIABILITY UNDER SPECIAL CONTRACT. § 251

LIABILITY UNDER SPECIAL CONTRAC'l\

§ 251

tled that the responsibility of a common carrier may be limited

by an express contract assented to by the shipper at the time

the goods were accepted by the carrier, in so far as such re-

strictions are reasonable and not contrary to public policy.

Such in substance is the holding of the United States Supreme

Court, which has been followed by every state court, though

the conditions of liability at common law have, in some states,

been restored by provisions in the constitution or by statute.

§ 251. ——Historical.—The courts, with great unanimity

and much reiteration have insisted upon the wisdom of the

rule imposing upon the carrier extraordinary liability, and

have pointed out the disastrous results of any relaxation of the

rule, but with some exceptions they have failed to recognize

that they were in effect largely abandoning the rule, even while

they were insisting upon its great beneﬁcence, by allowing the

carrier to escape its rigor by special contract with the shipper.

As Mr. Schouler has pointed out, “The reports bear ample

record of the unﬂagging perseverance with which the common

carrier seeks to make decreased responsibility to the public

the price of affording to the public increased facilities of trans-
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portation; of his quick-wittedness in coaxing, entrapping, even

coercing his customers into accomplishing this furtherance of

his own ends.” '

The carrier, at the cost of some annoyance and a vast amount

of litigation, has through his use of the special contract wrested

from the public, by consent of the courts, almost the same ex-

emptions so strenuously denied him without a contract. So

hopeless has been the disadvantage of the shipper in the un-

equal contest that it was a foregone conclusion that he would

§250. [—] New Jersey Steam

Navigation Co. v. Merchants’ Bank,

6 How. (U. S.) 344; Southern Ex-

press Co. v. Caldwell, 88 U. S. 264;

[—] Railroad v. Lockwood, 17 Wall.

(U. S.) 357.

§251. Schouler on Bailments

and Carriers, Sec. 460, 88 Am. St.

R. 74, note; Gould v. Hill, 2 Hill

(N. Y.) 623; [—] Fish v. Chapman,

2 Ga. 349, 46 Am. D. 393; [—] 1-101-

tled that the responsibility of a common carrier may be limited
by an express contract assented to by the shipper at the time
the goods were accepted by the carrie;r, in so far as such re
strictions are reasonable and not contrary to public policy.
Such in substance is the holding of the United States Supreme
Court, which has been followed by every state court, though
the conditions of liability at common law have, in some states,
been restored by provisions in the constitution or by statute.
§ 261. --Historical.-The courts, with great unanimity
and much reiter�tion have insisted upon the wisdom of the
rule imposing upon the carrier extraordinary liability, and
have pointed out the disastrous results of any relaxation of the
rule, but with some exceptions they have failed to recognize
that they were in effect largely abandoning the rule, even while
they were insisting upon its great beneficence, by allowing the
carrier to escape its rigor by special contract with the shipper.
As Mr. Schouler has pointed out, ' ' The reports bear ample
record of the unflagging perseverance with which the common
carrier seeks to make decreased responsibility to the public
the price of affording to the public increased facilities of trans
portation ; of his quick-wittedness in coaxing, entrapping, even
coercing his customers into accomplishing this furtherance of
his own ends. ' '
The carrier, at the cost of some annoyance and a vast amount
of litigation, has through his use of the special contract wrested
from the public, by consent of the courts, almost the same ex
emptions so strenuously denied him without a contract. So
hopeless has been the disadvantage of the shipper in the un
equal contest that it was a foregone conclusion that he would
·

lister v. Nowlen, 19 Wend. (N. Y.)

234, 32 Am. D. 455; Moses v. Boston

& Maine Railroad Co., 24 N. H. 71,

55 Am. D. 222; [—] Railroad v.

Lockwood, 17 Wall. (U. S.) 357;

Adams Express Co. v. Stettaners, 61

111. 134, 14 Am. R. 57; Gulf etc.

Railroad Co. v. Trawick, 68 Tex.

314, 4 s. W. R. 567, 2 Am. st. R.

494; Missouri Paciﬁc Railway Co.

v. Vandeventer, 26 Neb. 222, 41 N.

W. R. 998; McDaniel v. Chicago

etc. Railway Co., 24 Iowa 412; Ohio

etc. Railway Co. v. Tabor, 98 Ky.

503, 32 s. W. R. 168; st. Louis etc.

Railway Co. v. Sherlock, 59 Kan.

23, 51 Pac. R. 899.
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§ 250. [ -] New Jersey Steam
Navigation Co. v. Merchants ' Bank,
6 How. (U. S. ) 344 ; Southern Express Co. v. Caldwell, 88 U. S. 264 ;
[-] Railroad v. Lockwood, 17 Wall.
( U. S.) 357.
§ 251. Schouler
on
Bailments
and Carriers, Sec. 460, 88 Am. St.
R 74, note ; Gould v . Hill, 2 Hill
( N. Y. ) 623 ; [-) Fish v. Chapman,
2 Ga. 349, 46 Am. D. 393 ; [-) Hollister v. Nowlen, 19 Wend. (N. Y. )
2341 32 Am. D. 455 ; Moses v. Boston
& Maine Railroad Co., 24 N. H. 71,

5ii Am. D. 222 ; [-] Railroad v.
Lockwood, 17 Wall. (U. S.) 357 ;
Adams Express Co. v. Stettaners, 61
Ill. 184, 14 Am. R. 57 ; Gulf etc.
Railroad Co. v. Trawick, 68 Tex.
314, 4 S. W. R. 567, 2 Am. St. R.
494 ; Missouri Pacific Railway Co.
v. Vandeventer, 26 Neb. 222, 41 N.
W. R. 998 ; McDaniel v. Chicago
etc. Railway Co., 24 Iowa 412 ; Ohio
etc. Railway Co. v. Tabor, 98 Ky.
503, 32 S. W. R. 168 ; St. Louis etc.
Railway Co. v. Sherlock, 59 Kan.
23, 51 Pac. R. 899.
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§§ 252-254 OF COMMON CARRIERs.

OF C OMMON OARRiERS.

§ § 252-254

be obliged to agree to any stipulations the court might allow

the carriers to impose; and “goods are in fact now but rarely

accepted by them without an agreement or contract for such

limitation. ”

One early case denying this right to the carrier stands alone,

although sympathy has been expressed with its rule in other

cases, and now in almost every state the validity of contracts

exempting the carrier from much of his common law liability

is ﬁrmly established, though in a few states provisions in the

constitutions or statutes forbid all such limitations, or in cer-

tain respects restrict them.

§252. ——Oontract must be express.—But the contract

must be express. A contract enlarging or restricting the car-

1-ier’s liability is in derogation of the common law, and so is

strictly construed against the party in whose favor the changes

are made. No exemptions are allowed the carrier except by

clear and explicit stipulations in the contract. If terms favor-

be obliged to agree to any stipulations the court might allow
the carriers to impose ; and ' ' goods are in fact now but rarely
accepted by them without an agreement or contract for such
limitation. ' '
One early case denying this right to the carrier stands alone,
although sympathy has been expressed with its rule in other
cases, and now in almost every state the validity of contracts
exempting the carrier from much of his common law liability
is firmly established, though in a few states provisions in the
constitutions or statutes forbid all such limitations, or in cer
tain respects restrict them.

Contract must be express But the contract
§ 252.
must be express. A contract enlarging or restricting the car
rier 's liability is in derogation of the common law, and so is
strictly construed against the party in whose favor the changes
are made. No exemptions are allowed the carrier except by
clear and explicit stipulations in the contract. If terms favor
ing the carrier are susceptible of two meanings that wil\ be
adopted which is the more favorable to the shipper. Exemp
tion of liability for one cause will not by implication be . extended to include others.
--

ing the carrier are susceptible of two meanings that will be

adopted which is the more favorable to the shipper. Exemp-

tion of liability for one cause will not by implication be ex-
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tended to include others.

§253. ———Notices.-—Two means have been resorted to by

common carriers to evade and lessen liability.

(. 1) By public notice.

(2) By special contract.

Notices have been used for two purposes:

(a) To call attention to the rules and regulations of the

carrier.

(b) To limit his liability for loss.

(1) Limitation of Liability by Public Notice.

§254. (a) Public notices requiring the shipper to reveal

to the carrier what the latter has a right to demand, or pub-

§252. [—] Hinkle v. Southern

Railway Co., 126 N. C. 932, 36 S. E.

R. 348, 78 Am. St. R. 685; [—] New

Jersey Steam Navigation Co. v.

Merchants’ Bank, 6 How. (U. S.)

344; [—] Hart v. Pennsylvania

Railroad Co., 112 U. S. 331; Beck-

man v. Shouse, 5 Rawle (Pa.) 179,

28 Am. D. 653; [—] Bennett v.

.-

§ 253.
Notices . Two means have been resorted to by
common carriers to evade and lessen liability.
( 1 ) By public notice.
( 2 ) By special contract.
Notices have been used for two purposes :
( a ) To call attention to the rules and regulations of the
carrier.
( b ) To limit his liability for loss.
--

-

American Express Co., 83 Me. 236,

22 Atl. R. 159, 23 Am. St. R. 774;

Southern Express O0. v. Caldwell, 88

U. S. 264.

§254. [—] Hollister v. Nowlen,

19 Wend. (N. Y.) 234, 32 Am. D.

(1)

Limitation of Lia bility b y Public Notice.

§ 254. (a.) Public notices requiring the shipper to reveal
to the carrier what the latter has a right to demand, or pub-

455; [—] New Jersey Steam Navi-
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§ 2 5 2 . [-] Hinkle v. Southern
Railway Co., 126 N. C. 932, 36 S. E.
R. 348, 78 Am. St. R. 685 ; [-] New
Jersey Steam Navigation Co. v.
Merchants ' Bank, 6 How. (U. S.)
344 ; [-] Hart v. Pennsylvania
Railroad Co., 112 U. S. 331 ; Beck·
man v. Shouse, 5 Rawle (Pa. ) 1 79,

28 Am. D. 653 ; [-] Bennett v.
American Express Co., 83 Me. 236,
22 A tl . R. 159, 23 Am. St. R. 774 ;
Southern Express Co. v. Caldwell, 88
U. S. 264.
§ 254. [-] Hollister v. Nowlen,
19 Wend. ( N. Y. ) 234, 32 Am. D.
4 :3 5 ; [-] New Jersey Steam Navi·
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LIABILITY U NDER SPE CIAL C ON TRACT .

LIABILITY UNDER SPECIAL CONTRACT. §§ 255-257

§ § 255-257

lishing the reasonable rules and regulations of the company

as to its manner of doing business, if brought home to the

knowledge of the shipper, are binding.

§255. ——Notice to reveal value of goods.—It has been

noted that the shipper is not bound to reveal the value of the

goods. The carrier however may by public notice brought to

the knowledge of the shipper protect itself from liability be-

yond a ﬁxed amount, unless the shipper reveals the real value

so that the carrier may make reasonable charge for the addi-

tional risk, and take the necessary precautions to insure safety.

§256. ——-Notice of rules and regu1a.tions.—Again reason-

able rules as to the manner of delivery and entry of freight,

rates of freight, the disclosure of the nature of goods, perish-

able or dangerous, the time and manner of presenting claims

for losses and the like may be published by a general notice.

lishing the reasonable rules and regulations of the company
as to its manner of doing business, if brought home to the
knowledge of the shipper, are binding.
§ 255. --Notice to revea.l value of goods.-It has been
noted that the shipper is not bound to reveal the value of the
goods. The carrier however may by public notice brought to
the knowledge of the shipper protect itself from liability be
yond a fixed amount, unless the shipper reveals the real value
so that the carrier may make reasonable charge for the addi
tional risk, and take the necessary precautions to insure safety.

“These are but the reasonable regulations which every man

should be allowed to establish for his business to insure regu-

larity and promptness, and to properly inform him of the re-

sponsibility he assumes.’ ’

§257. (b) Notice limiting liability for 1oss.—A distinc-
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tion is to be taken between notices designed to secure expedi-

tious service and fair dealing and those seeking to discharge

the carrier from duties imposed upon him by law. If the car-

rier seeks by public notice to escape duties and liabilities an-

nexed to his employment by law, it is not enough that such

notice be brought to the knowledge of the owner of the prop-

gation Co. v. Merchants’ Bank, 6

How. (U. S.) 344; Southern Ex-

§ 2&6. --Notice of rules and regulations .-Again reason
able rules as to the manner of delivery and entry of freight,
rates of freight, the disclosure of the nature of goods, perish
able or dangerous, the time and manner of presenting claims
for losses and the like may be published by a general notice.
' ' These are but the reasonable regulations which every man
should be allowed to establish for his business to insure regu
larity and promptness, and to properly inform him of the re
sponsibility he assumes. ' '

press Co. v. Newby, 36 Ga. 635, 91

Am. D. 783.

§255. [—] Hollister v. Now-

len, 19 Wend. (N. Y.) 234, 32 Am.

D. 455; [—] Orange County Bank

v. Brown, 9 Wend. (N. Y.) 85, 24

Am. D. 129; [—] Fish v. Chap-

man, 2 Ga. 349, 46 Am. D. 393;

[—] Hart v. Pennsylvania Railroad

Co., 112 U. S. 331; Willock v. Penn-

§ 267. (b) Notice limiting liability for loss.-A distinc
tion is to be taken between notices designed to secure expedi
tious service and fair dealing and those seeking to discharge
the carrier from duties imposed upon him _by law. If the car
rier seeks by public notice to escape duties and liabilities an
nexed to his employment by law, it is not enough that such
notice be brought to the knowledge of the owner of the prop-

sylvania Railroad Co., 166 Pa. St.

184, 30 Atl. R. 948, 45 Am. St. R.

674.

§256. [—] McMillan v. Rail-

road Co., 16 Mich. 79, 93 Am. D.

208; Western Transportation Co. v.

Newhall, 24 Ill. 466, 76 Am. D. 760;

Southern Express Co. v. Newby, 36

Ga. 635, 91 Am. D. 783.

§257. Erie Railway Co. v. Wil-

cox, 84 Ill. 239, 25 Am. R. 451;

[—] New Jersey Steam Navigation

Co. v. Merchants’ Bank, 6 How. (U.

S.) 344; [—] Christenson v. Ameri-

can Express Co., 15 Minn. 270, 2 Am.

R. 122; [—] Bennett v. American

Express Co., 83 Me. 236, 22 Atl. R.

159, 23 Am. St. R. 774.
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gation Co. v. Merchants ' Bank, 6
How. ( U. S.) 344 ; Southern Ex
press Co. v. Newby, 36 Ga. 635, 91
Am. D. 783.
§ 255. [-] Hollister v. Now
len, 19 Wend. (N. Y. ) 234, 32 Am.
D. 455 ; [ -] Orange County Bank
v. Brown, 9 Wend. ( N. Y. ) 85, 24
Am. D. 129 ; [-] Fish v. Chap
man, 2 Ga. 349, 46 Am. D. 393 ;
[-] Hart v. Pennsylvania Railroad
Co., 112 U. S. 331 ; Willock v. Penn
sylvania Railroad Co., 166 Pa. St.
184, 30 Atl. R. 948, 45 Am. St. R.
674.

§ 256. . [-] McMillan v. Rail 
road Co., 16 Mich. 79, 93 Am. D.
208 ; Western Transportation Co. v.
N ewhall, 24 Ill. 466, 76 Am . D. 760 ;
Southern Express Co. v. Newby, 36
Ga. 635, 91 Am . D. 783.
§ 257. Erie Railway Co. v. Wil
cox, 84 Ill. 239, 25 Am. R. 451 ;
[-] New Jersey Steam Navigation
Co. v. Merchants ' Bank, 6 How . (U.
S.) 344 ; [ - ] Christenson v. Ameri
can Express Co., 15 Min n. 2 70, 2 Am.
R. 122 ; [-] Bennett v. American
Express Co., 83 Me. 236, 22 Atl . R.
159, 23 Am. St. R. 774.
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§§ 253-250 OF COMMON CARRIERS.

OF COMMON CA lrnt ER S .

§ § 258-260

erty. To be eﬁectual the restriction must be actually assented

to by the owner.

§ 258. ——Eng1ish ru1e.—The attempt of the carrier by

erty.

To be effectual the restriction must be actually assented

to by the owner.

posting public notice to limit his liability for loss was favored

by the English courts until it resulted in a situation so intoler-

able as to bring about the passage of the Railway and Canal

§ 258.

--English

rule.-The attempt of the carrier by

posting public notice to limit his liability for loss was favorea

Traffic Act of 1854, which required that conditions must be

embodied in a special contract signed by the shipper, and that

they must be such as shall be adjudged by the court or judge,

before whom any question relating thereto shall be tried, to be

just and reasonable.

§259. ——American rule.—The American courts squarely

refused to follow the confessedly unsatisfactory rule reached

in England, but held that even though a notice were brought

to the shipper’s knowledge and he delivered goods thereafter

to the carrier, his consent to be bound by the notice was not

to be presumed. For “a notice can, at the most, only amount

to a proposal for a special contract which requires the assent

of the other party. The mere delivery of goods after receiv-

ing a notice cannot warrant a stronger presumption that the
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owner intended to assent to a restricted liability on the part

of the carrier, than it does that he intended to insist on the

liabilities imposed by law,” as he had a right to do.

(2) Liability Under Special Contract.

§260. The earlier cases.—The case of Hollister v. Nowlen,

supra, was followed in a few years by Gould v. Hill, in which

a special contract was put in the same position as notices, the

court regarding the individual shipper as so hopelessly out-

matched in contracting with the great carrying corporations

§258. [—-] Hollister v. Now-

len, 19 Wend. (N. Y.) 234, 32 Am.

by the English courts until it resulted in a situation so intoler
able as to bring about the passage of the Railway and Canal
Traffic Act of

1854,

which required that conditions must be

embodied in a special contract signed by the shipper, and that
they must be such as shall be adjudged by the court or jud_ge,
before whom any question relating thereto shall be tried, to be
just and reasonable.

§ 259.

--American rule.-The American courts squarely

refused to follow the confessedly unsatisfactory rule reached
in England, but held that even though a notice were brought
to the shipper 's knowledge and he delivered goods thereafter
to the carrier, his consent to be bound by the notice was not
to be presumed.

For ' ' a notice can, at the most, only amount

to a proposal for a special contract which requires the assent
of the other party.

The mere delivery of goods after receiv

ing a notice cannot warrant a stronger presumption that the
owner intended to assent to a restricted liability on the part
of the carrier, than it does that he intended to insist on the

D. 455; [—] Railroad v. Lockwood,

17 Wall. (U. S.) 357; Moses v. Bos-

ton & Maine Railroad Co., 24 N. H.

71, 55 Am. D. 2'22; Southern Ex-

liabilities imposed by law, " as he had a right to do.

( 2)

Liabi1ity Under Special Contract.

press Co. v. Caldwell, 88 U. S. 264.

§259. [—] Hollister v. Now-

len, 19 Wend. (N. Y.) 234, 32 Am.

D. 455; [—] New Jersey Steam

Navigation Co. v. Merchants’ Bank,

6 How. (U. S.) 344; [—] Railroad

v. Lockwood, 17 Wall. (U. S.) 357;

Moses v. Boston & Maine Railroad

Co., 24 N. H. 71, 55 Am. D. 222;

Southern Express Co. v. Newby, 36

Ga. 635, 91 Am. D. 783.

§260. Gould v. Hill, 2 Hill (N.

Y.) 623; [—] Fish v. Chapman, 2

Ga. 349, 46 Am. D. 393; [—] Rail-

road v. Lockwood, 17 Wall. (U. S.)

357; Schouler on Bailments and

Carriers, 460-462.
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§ 260. The earlier cases.-The case
supra, was followed in a few years by

of Hollister v. Nowlen,
Gould v. Hill, in which

a special contract was put in the same position as notices, the
court regarding the individual shipper as so hopelessly out
matched in contracting with the great carrying corporations
§ 258. [ -] Hollister v. Now
len, 19 Wend. ( N. Y. ) 234, 32 Am.
D. 455 ; [-] Railroad v. Lockwood,
17 Wall. (U. S. ) 357 ; Moses v. Bos
ton & Maine Railroad Co., 24 N. H.
71, 55 Am. D. 222 ; Southern Ex
press Co. v. Caldwell, 88 U. S. 264.
§ 259. [-] Hollister v. Now
len, 19 Wend. ( N. Y. ) 234, 32 Am.
D. 455 ; [-] New Jersey Steam
Navigation Co. v. Merchants ' Bank,
6 How. (U. S.) S« ; [-1 Railroad

Lockwood, 17 Wall. (U. S. ) 357 ;
M oses v. Boston & Maine Railroad
Co., 24 N. H. 71, 55 Am. D. 222 ;
Southern Express Co. v. Newby, 36
Ga. 635, 91 Am. D. 783.
§ 260. Gould v. Hill, 2 :ij:ill (N.
Y. ) 623 ; (-] Fish v. Chapman, 2
Ga. 349, 46 Am. D. 393 ; [-] Rail·
road v. Lockwood, 17 Wall. (U. S. )
357 ; Scbouler on Bailments and
Carriers, 460-462.
v.

108

LIABILITY UNDER SPECIAL CONTRACT. §§ 261-262

LIABILITY U NDER SPECIAL CONTRACT.

§§ 261-262

that it made little diﬁerence whether the carrier sought the

exemption by public notice or by special contract. It seemed

a travesty to speak of mutual assent between two parties on

such unequal footing.

§261. United States rule.—The Supreme Court of the

United States in the case of the New Jersey Steam Navigation

Co. v. Merchants’ Bank, supra, disapproved the rule of Gould

v. Hill, and in this has been followed by all the state courts,

including New York; so that now, apart from statute, the car-

rier is everywhere permitted by contract assented to by the

shipper to secure release from his strict liability. It is now in

order to inquire

(a) How these restrictions may be made.

(b) How far they may extend.

(a) Form of Special Contracts.

§ 262. Bill of lading‘.—When the special contract is in writ-

ing its terms are usually incorporated in the bill of lading,

which, as already noticed in § 219, is both a receipt and a

contract. As a contract it requires mutual assent to its terms.

The carrier cannot by his ex parte action restrict his liability,
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but express assent by the shipper is not essential. The courts,

with substantial unanimity, have held that when a shipper ac-

that it made little difference whether the carrier sought the
exemption by public notice or by special contract. It seemed
a travesty to speak of mutual assent between two parties on
such unequal footing.
§ 261. United States rule.-The Supreme Court of the
United States in the case of the New Jersey Steam Navigation
Co. v. Merchants ' Bank, supra, disapproved the rule of Gould
v. Hill, and in this has been followed by all the state courts,
including New York ; so that now, apart from statute, the car
rier is everywhere permitted by contract assented to by the
shipper to secure release from his strict liability. It is now in
order to inquire
( a ) How these restrictions may be made.
( b ) How far they may extend.
.

(a)

Form of Special Contracts.

cepts a bill of lading at the time when he delivers his goods

to the carrier he is conclusively presumed, in the absence of

fraud and imposition, to have assented to all the terms and

conditions, written or printed, therein.

It matters not that he may not have understood them, or

even read them, nor that he took the bill but did not sign it.

He is conclusively presumed to know the general custom to

print such regulations in bills of lading, and if he chooses to

accept them without reading he is estopped from denying his

assent, so far as the regulations are reasonable and just.

§261. [—] New Jersey Steam

Navigation Co. v. Merchants’ Bank,

6 How. (U. S.) 344; Gould v. Hill,

2 Hill (N. Y.) 623.

§262. l"—-l lVlcMillan v. Rail-

road Co., 16 Mich. 79, 93 Am. D.

208; [—] Christenson v. American

Express Co., 15 Minn. 270, 2 Am.

R 122; ‘Davis v. Central Vermont

Railroad Co., 66 Vt. 290, 29 Atl. R.

313, 44 Am. St. R. 852; Grace v.

Adams, 100 Mass. 505, 97 Am. D.

117; Belger v. Dinsmore, 51 N. Y.

166, 10 Am. R. 575; Ballou v. Earle,

§ 262. Bill of lading.-When the special contract is in writ
ing its terms are usually incorporated in the bill of lading,
which, as already noticed in § 219, is both a receipt and a
contract. As a contract it requires mutual assent to its terms.
The carrier cannot by his ex parte action restrict his liability,
but express assent by the shipper is not essential. The courts,
with substantial unanimity, have held that when a shipper ac
cepts a bill of lading at the time when he delivers his goods
to the carrier he is conclusively presumed, in the absence of
fraud and imposition, to have assented to all the terms and
conditions, written or printed, therein.
It matters not that he may not have understood them, or
even read them, nor that he took the bill but did not sign it.
He is conclusively presumed to know the general custom to
print such regulati ons in bills of lading, and if he chooses to
accept them without reading he is estopped from denying his
assent, so far as the regulations are reasonable and just.

17 R. I. 441, 22 Atl. R. 1113, 33

Am. St. R. 881. Contra, Adams Ex-

press Co. v. Stettaners, 61 Ill. 184,

14 Am. R. 57.
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§ 261. [-] New Jersey Steam
Navigation Co. v. Merchants ' Bank,
6 How. (U. S. ) 344 ; Gould v. Hill ,
2 Hill ( N. Y . ) 623.
§ 262. [-] McMillan v. Rail
rcad Co., 16 Mich. 79, 93 Am. D.
208 ; [-] Christenson v. American
Express Co., 15 Minn. 270, 2 Am.
R 122 ; · Davis v. Central Vermont

Railroad Co., 66 Vt. 290, 2'9 Atl. R.
313, 44 Am. St. R. 852 ; Grace v.
Adams, 100 Mass. 505, 97 Am. D.
1 1 7 ; Belger v. Dinsmore, 51 N. Y.
166, 10 Am. R. 575 ; Ballou v. Earle,
17 R. I. 441, 22 Atl. R. 1113, 33
Am. St. R. 881. Contra, Adams Ex
press Co. v. Stettaners, 61 Ill. 184,
1<4, Am. R. 57.
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§§ 263-266 OF COMMON CARRIERS.

§ § 263-266

OF COMMON CARRIERS.

§263. ——Parol evidence.—Bills of lading, as contracts,

like other written contracts, cannot be varied or contradicted

by parol evidence. All previous oral agreements are pre-

sumed to be merged in a bill of lading, which is regarded as

the ﬁnal repository of the terms and conditions of the contract

of carriage.

§264. ——Delivery of bill of lading.—To eﬁect a contract

by means of a bill of lading it is necessary to deliver the bill

of lading when the goods are accepted by the carrier. The

rule that prior negotiations are merged in the written agree-

ment has no application to a case where the written agree-

ment is imposed upon one party after the other party has

begun performance. If the carrier accepts the goods uncondi-

tionally, he cannot afterwards, without the consent of the

owner, limit his liability by imposing a bill of lading containing

restrictions. Of course, the shipper may expressly, or im-

pliedly, or by course of dealing, consent to a future delivery

of the contract.

§265. Parol contracts.—No particular form of contract is

necessary between the carrier and shipper. A parol statement
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by the carrier assented to by the shipper will be as effectual as

a written contract, though evidence to prove it is more uncer-

tain. The contract may be partly in writing and partly oral,

but merely shipping goods after an oral statement of the con-

ditions of carriage is not conclusive of assent to those condi-

tions. The carrier assumes the burden of proving clearly the

mutual agreement.

§ 266. Tickets, baggage checks, etc., cannot be regarded like

bills of lading and exprgss receipts. These latter are taken

leisurely, are used in trade by way of pledge as security for

advances, or they are assigned to transfer title to the goods.

§263. See Sec. 221, ante; Davis

v. Central Vermont Railroad Co., 66

Vt. 290, 29 Atl. R. 313, 44 Am. St.

R. 852; [—] Hansen v. Flint & Pere

Marquette Railroad Co., 73 Wis.

346, 9 Am. St. R. 791.

§264. [—] Bostwick v. Rail-

road Co., 45 N. Y. 712; Merchants’

Despatch Transportation Co. v.

Furthmann, 149 Ill. 66, so N. E. R.

624, 41 Am. st. R. 265; Gott v.

Dinsmore, 111 Mass. 45; Hutchinson

on Carriers, 246-247.

§ 263. --Parol evidence. -B ill s of lading, as contracts,
like other written contracts, cannot be varied or contradicted
by parol evidence. All previous oral agreements are pre
sumed to be merged in a bill of lading, which is regarded as
the final repository of the terms and conditions of the contract
of carriage.
§ 264. --Delivery of bill of lading.-To effect a contract
by means of a bill of lading it is �ecessary to deliver the bill
of lading when the goods are accepted by the carrier. The
rule that prior negotiations are merged in the written agree
ment has no application to a case where the written agree
ment is imposed upon one party after the other party has
begun performance. If the carrier accepts the goods uncondi
tionally, he cannot afterwards, without the consent of the
owner, limit his liability by imposing a bill of lading containing
restrictions. Of course, the shipper may expressly, or im
pliedly, or by course of dealing, consent to a future delivery
of the contract.

§ 265. Parol contracts.-No particular form of contract is
necessary between the carrier and shipper. A parol statement
by the carrier assented to by the shipper will be as effectual as
a written contract, though evidence to prove it is more uncer
tain. The contract may be partly in writing and partly oral,
but merely shipping goods after an oral statement of the con
ditions of carriage is not conclusive of asgent to those condi
tions. The carrier assumes the burden of proving clearly the
mutual agreement.
§ 266. Tickets, baggage/ checks, etc., cannot be regarded like
bills of lading and express receipts. These latter are taken
leisurely, are used in trade by way of pled ge as security for
advances, or they are assigned to transfer title to the goods.

§265. Gott v. Dinsmore, 111

Mass. 45; American Transportation

Co. v. Moore, 5 Mich. 368; Black

v Transportation Co., 55 Wis. 319,

13 N. W. R. 244, 42 Am. R. 713.

§266. Blossom v. Dodd, 43 N.

Y. 264, 3 Am. R. 701; [—] Ran-

ehau v. Rutland Railroad Co., 71

Vt. 142, 43 Atl. R. 11, 76 Am. St. R.
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§ 263. See See. 221, ante ; Davis
Central Vermont Railroad Co., 66
Vt. 290, 29 Atl. R. 313, 44 Am St.
R 852 ; [-] Hansen v. Flint & Pere
Marquette Railroad Co., 73 Wis.
346, 9 Am. St. R. 791.
§ 264. [-] Bostwick v. Rail·
re ad Co., 45 N. Y. 712 ; Merchants '
Despatch
Transportation Co. v .
Furthmann, 149 Ill. 66, 36 N. E. R.
624, 41 Am. St. R. 265 ; Gott v.
v.

.

.

Dinsmore, 111 Mass. 45 ; Hutchinson
on Carriers, 246·247.
§ 265. Gott v. Dinsmore, 111
Mass. 45 ; American Transportation
Co. v. Moore, 5 Mich. 368 ; Black
v
Transportation Co., 55 Wis. 319,
13 N. W. R. 244, 42 Am R. 713.
§ 266. Blossom v. Dodd, 43 N.
Y. 264, 3 Am. R. 701 ; [-] Ran
chau v. Rutland Railroad Co., 71
Vt. 142, 43 Atl. R. 11, 76 Am. St. R.
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LIABII,l'fY U'NDER SPECIAL CONTRACT.
LIABILITY UNDER SPECIAL CONTRACT. 267-268

§ § 267-268

They are the representatives of the goods, and are of such im-

portance that a holder cannot be heard to claim ignorance of

their contents. Not so with tickets and checks; they are

usually taken in haste, represent no goods, and in general con-

tain no terms. They are understood to be mere receipts show-

ing that the holder has paid for a service. They are not in

general contracts, but mere evidence of a contract. If they

are to serve as contracts also the carrier must indicate that

fact, and in some way secure the assent of the owner.

(b) Extent of the Limitation.

§267. Limitations reasonable and just.—Though an almost

universal liberty is allowed the carrier to contract for exemp-

tions from his common law liability, the courts, with few ex-

'l'hey are the representatives of the goods, and are of such im
portance that a holder cannot be heard to claim ignoranC'e of
the ir contents. Not so with tickets and checks ; they are
usually taken in haste, represent no goods� and in general con
tain no terms, They are understood to be mere receipts show
ing that the holder has paid for a service. They are not in
general contracts, but mere evidence of a contract. If they
are to serve as contracts also the carrier must indicate that
fact, and in some way secure the assent of the owner.

ceptions, insist that the stipulations of the contract must be

(b)

reasonable and just. Even though a shipper may be ready to

Extent of the Limitatio n.

assent to complete release of the carrier from liability, the

courts will not recognize such an agreement because of the

interest of the public in preventing the carrier from taking

advantage of the individual shipper.

It becomes important then at this point to mark out what is
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reasonable and not contrary to public policy. For this purpose

restrictions may be regarded as intended to limit

(i) The nature of the liability.

(ii) The amount of the liability.

(i) Limitations as to the Nature of the C'arrier’s Liability.

§268. General rule.—It is

that common carriers may by

761; Grace v. Adams, 100 Mass.

505, 97 Am. D. 117; Kansas City

etc. Railroad Co. v. Rodebaugh, 38

Kan. 45, 15 Pac. R. 899, 5 Am. St.

R. 715; Rawson v. Pennsylvania

Railroad Co., 48 N. Y. 212, 8 Am.

R. 543.

§268. [—] New Jersey Steam

Navigation Co. v. Merchants’ Bank,

6 How. (U. S.) 344; [—] Railroad

§ 267. Limitations reasonable and just.-Though an almost
universal liberty is allowed the carrier to contract for exemp
tions from his common law liability, the courts, with few ex
ceptions, insist that the stipulations of the contract must be
reasonable and just. Even though a shipper may be ready to
assent to complete release of the carrier from liability, the
courts will not recognize such an agreement because of the
interest of the public in preventing the carrier from taking
advantage of the individual shipper.
It becomes important then at this point to mark out what is
reasonable and not contrary to public policy. For this purpose
restrietions may be regarded as intended to limit
( i ) The nature o f the liability.
( ii) The amolmt of the liability.

( i)

Limitations as to the Nature of the Carrier 's Liabi"lity.

v. Lockwood, 17 Wall. (U. S.) 357;

Express Co. v. Caldwell, 21 Wall.

(U. S.) 264; [—] Moulton v. St.

§ 268. General rule.-It is the rule in most jurisdictions
that common carriers may by special contract assented to by

Paul etc. Railway Co., 31 Minn. 85,

the rule in most jurisdictions

special contract assented to by

16 N. W. R. 497, 47 Am. R. 781;

[—] Christenson v. American Ex-

press Co., 15 Minn. 270, 2 Am. R.

122; Davis v. Central Vermont Rail-

road Co., 66 Vt. 290, 29 Atl. R. 313,

4-1 Am. St. R. 852; Ballou v. Earle,

17 R. I. 441, 22 Atl. R. 1113, 33

Am. St. R. 881; Reid v. Evansville

& Terre Haute Railroad Co., 10

Ind. App. 385, 35 N. E. R. 703, 53

Am. St. R. 391. See also the notes

to 32 Am. D. 498, and 88 Amt St.

R. 95.

' 111

761 ; Grace v. Adams, 100 Mass.
505, 97 Am. D. 117 ; Kansas City
etc. Railroad Co. v. Rodebaugh, 38
K an. 45, 15 Pac. R. 899, 5 Am. St.
R. 715 ; Rawson v. Pennsylvania
Railroad Co., 48 N. Y. 212, 8 Am.
R. 543.
§ 268. [ -] New Jersey Steam
Navigation Co. v. Merchants ' Bank,
6 How. ( U. S. ) 344 ; [-] Railroad
v. Lockwood, 1i Wall. (U. S. ) 357 ;
Express Co. v. Caldwell, 21 Wall.
( U. S. ) 264 ; [-] Moulton v. St.
Paul etc. Railway Co., 31 Minn. 85,

16 N. W. R. 497, 47 Am. R. 781 ;
[ -] Christenson v. American Ex·
press Co., 15 Minn. 270, 2 Am. R.
122 ; D avis v. Central 'V ermont Rail
road Co., 66 Vt. 290, 29 Atl. R. 313,
44 Am. St. R. 852 ; Ballou v. Earle,
17 R. I. 441, 22 At!. R. 1 113, 33
.A m. St. R. 881 ; Reid v. Evansville
& Terre Haute Railroad Co., 1 0
In d. App. 385, 3 5 N. E. R . 703, 53
Am. St. R. 391. See also the notes
to 32 Am. D. 498, and 88 Ard St.
R. 95.
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§§ 269-279 OF COMMON oxnmans.

§ § 269-270

OF COMMON CARRIERS.

the shipper be relieved from liability for loss to the goods from

any cause not due to the negligence of the carrier, or to his

agents or servants. Against negligence the carrier is not per-

mitted to contract.

§269. Special ru1es.—In New York a distinction is at-

tempted between the acts of the carrier, and the acts of its

agents or servants. Against its own negligence the carrier

may not contract, but against that of its agents and servants it

may. This distinction is not generally recognized, and in most

states is expressly denied; even in New York contracts for

such exemptions are construed with great strictness.

In Illinois, and perhaps a few other states, it has been held

that carriers are liable for “gross negligence or wilful mis-

feasance against which good morals and public policy forbid

they should be permitted to stipulate.” The Illinois courts,

however, seem to regard any negligence by the carrier as gross.

In Kentucky, Nebraska, Iowa and Texas the constitution or

statutes forbid common carriers to limit or restrict their lia-

bility as it exists at common law. In many other states some

bounds are set by statute to the carrier’s power to contract
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against liability.

(ii) Limitations as to the Amount of the Liability.

§270. Limitations as to amount.—Despite some apparent

conﬂict in the cases the rule is now well settled that the car-

rier may by contract limit his liability in case of loss to a ﬁxed

amount.

But it must appear that such amount was, for the purpose

§ 269. Magnin v. Dinsmore,. 56 N

Y. 168; [—] Mynard v. Syracuse,

the shipper be relieved from liability for loss to the goods from
any cause not due to the negligence of the carrier, or to his
agents or servants. Against negligence the carrier is not per
mitted to contract.

§ 269. Special rules.-In New York a distinction is at
tempted between the acts of the carrier, and the acts of its
agents or servants. Against its own negligence the carrier
may not contract, but against that of its agents and servants it
may. This distinction is not generally recognized, and in most
states is expressly denied ; even in New York contracts for
such exemptions are construed with great strictness.
In Illinois, and perhaps a few other states, it has been held
that carriers are liable for ' ' gross negligence or wilful mis
feasance against which good morals and public policy forbid
they should be permitted to stipulate. ' ' The Illinois courts,
however, seem to regard any negligence by the carrier as gross.
In Kentucky, Nebraska, Iowa and Texas the constitution or
statutes forbid common carriers to limit or restrict their lia
bility as it exists at common law. In many other states some
bounds are set by statute to the carrier 's power to contract
against liability.

etc., Railroad Co., 71 N. Y. 180, 27

Am. R. 28; Illinois Central Rail-

( ii)

Limitations

as

to the Amount of the Liability.

road Co. v. Smyser, 38 Ill. 354, 87

Am. D. 301; Chicago etc. Railway

Co. v. Chapman, 133 Ill. 96, 24 N.

E. R. 417, 23 Am. St. R. 587; Black

v. Goodrich Transportation Co., 55

Wis. 319, 13 N. W. R. 244, 42 Am.

R. 713; Ohio, etc., Railway Co. v.

Tabor, 98 Ky. 503, 32 S. W. R. 168;

§ 270. Limitations as to amount.-Despite some apparent
conflict in the cases the rule is now well settled that the car
rier may by contract limit his liability in ease of loss to a fixed
amount.
But it must appear that such amount was, for the purpose

Missouri Paciﬁc Railway C0. v.

Vandeventer, 26 Neb. 222, 41 N. W.

R. 998; McDaniel v. Chicago etc.

Railway Co., 24 Iowa, 412; Gulf etc.

Railroad Co. v. Trawick, 68 Tex.

314, 4 S. W. R. 567, 2 Am. St. R.

494; St. Louis etc. Railway Co. v.

Sherlock, 59 Kan. 23, 51 Pac. R.

S99. See the extended note in 88

Am. St. R. 74.

§270. [—] Hart v. Pennsyl-

vania Railroad Co., 112 U. S. 331, 5

Sup. Ct. 151; [—] Moulton v. St.

Paul etc. Railway Co., 31 Minn. 85,

16 N. W. R. 497, 47 Am. R. 781;

Alair v. Northern Paciﬁc Railroad

Co., 53 Minn. 160, 54 N. W. R.

1072, 39 Am. St. R. 588; Belger v.

112

§ 26 9. Magnin v. Dinsmore,, 56 N
Y. 168 ; [-] Mynard v. Syracuse,
etc., Railroad Co., 71 N. Y. 180, 27
Am . R. 28 ; Illinois Central Rail·
road Co. v. Smyser, 38 Ill. 354, 87
Am. D. 301 ; Chicago etc. Railway
Co. v . Chapman, 133 Ill. 96, 24 N.
E. R. 417, 23 Am. St. R. 587 ; Black
v. Goodrich Transportation Co., 55
Wis. 319, 18 N. W. R. 244, 42 Am .
R. 713 ; Ohio, etc., Railway Co. v.
Tabor, 98 Ky. 503, 32 S. W. R. 168 ;
Missouri Pacific Railway Co. v.
Vandeventer, 26 Neb. 222, 41 N. W.
R. 998 ; McDaniel v. Chicago etc.

Railway Co., 24 Iowa, 412 ; Gulf etc.
Railroad Co. v. Trawick, 68 Tex.
314, 4 S. W. R. 567, 2 Am. St. R.
494 ; St. Louis etc. Railway Co. v.
Sherlock, 59 Kan. 28, 151 Pac . R.
Se9. See the extended note in 88
Am. St. R. 74.
§ 270.
[-]
Hart v. Penneyl
vania Railroad Co., 112 U. S. 331, 5
Sup. Ct. 151 ; [-] Moulton v. St.
Paul etc. Railway Co., 31 Minn. 85,
16 N. W. R. 497, 47 Am . R. 781 ;
Alair v. Northern Pacific Railroad
Co., 53 Minn. 160, 54 N. W. R.
1072, 39 Am . St. R. 588 ; Belger v.
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LIABILITY UNDER

LIABILITY UNDER SPECIAL CONTRACT. 271-272

S P ECIAL

CONTRACT.

§§ 271-272

of transportation, the agreed value of the goods, fairly and

honestly ﬁxed as the basis for the carricr’s charges and respon-

sibilities; and further, that the shipper was not denied the

right, by paying a reasonable compensation, to contract for a

greater value, not in excess of the real value of the goods. By

the weight of authority such a stipulation ﬁxes the amount of

the recovery even when the loss is due to the carricr’s negli-

gence. The risk assumed accords with the charges paid and

there is no release from liability for negligence up to the value

which furnished the basis of the carrier ’s charges.

§271. Common law duty remains.—In any case the com-

mon law duty remains upon the carrier; he is not at liberty

to decline his duties and responsibilities as ﬁxed by law; and

the shipper has a right to insist that the goods be carried for a

of transportation, the agreed value of the goods, fairly and
honestly fixed as the basis for the carrier 's charges and respon
sibilities ; and further, that the shipper was not denied the
right, by paying a reasonable compensation� to contract for a
greater value, not in excess of the real value of the goods. By
the weight of authority such a stipulation fixes the amount of
the recovery even when the loss is due to the carrier 's negli
gence. The risk assumed accords with the charges paid and
there is no release from liability for negligence up to the value
which furnished the basis of the carrier 's charges.

reasonable compensation, insured at their full value against

every loss except those from which the carrier was relieved at

common law. Any contract which denies, or by imposition,

coercion or undue advantage, wrests from the shipper this

right, is void. And when a special contract is assented to, the

carrier is still a common carrier in all respects except those
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speciﬁcally named in the contract.

§272. Consideration.—Like other contracts the contract

limiting the liability of the carrier must be supported by con-

sideration. Mere acceptance and carriage of the goods is not

enough. The consideration usually consists in reduced rates

for carriage. When therefore the maximum rates allowed by

law are charged the contract limiting liability fails for lack of

Dinsmore, 51 N. Y. 166, 10 Am. R.

575; Ballou v. Earle, 17 R. I. 441,

22 Atl. R. 1113, 33 Am. St. R. 881;

§ 271. Common law duty remains.-In any case the com
mon law duty remains upon the carrier ; he is not at liberty
to decline his duties and responsibilities as fixed by law ; and
the shipper has a right to insist that the goods be carried for a
reasonable compensation, insured at their full value against
P.very loss except those from which the carrier was relieved at
common law. Any contract which denies, or by imposition,
<>oercion or undue advantage, wrests from the shipper this
right, is void. And when a special contract is assented to, the
carrier is still a common carrier in all respects except those
specifically named in the contract.

Ullman v. Chicago, etc., Railway Co.,

112 Wis. 150, 88 N. W. R. 41, 88

Am. St. R. 949.

§271. [—] Railroad v. Lock-

wood, 17 Wall. (U. S.) 357; Moses

v. Boston & Maine Railroad Co., 24

N. H. 71, 55 Am. D. 222; [—] Mc-

Millan v. Michigan Southern, etc.,

Railroad Co., 16 Mich. 79, 93 Am.

§ 272. Consideration.-Like other contracts the contract
limiting the liability of the carrier must be supported by con
sideration. Mere acceptance and carriage of the goods is not
enough. The consideration usually consists in reduced rates
for carriage. When therefore the maximum rates allowed by
law are charged the contract limiting liability fails for lack of

D. 208; Ballou v. Earle, 17 R. I.

441, 22 Atl. R. 1113, 33 Am. St. R.

S81; Railway Co. v. Cravens, 57

Ark. 1.12, 20 S. W. R. 803, 38 Am.

St. R. 230; [—] Hinkle v. Southern

Railway Co., 126 N. C. 932, 35 S.

E. R. 810, 78 Am. St. R. 685; Wit-

ting v. St. Louis etc. Railway Co.,

101 Mo. 631, 14 S. W. R. 743, 20

Am. St. R. 636.

§272. [-] McMillan v. Michi-

gan Southern, etc., Railroad Co., 16

Mich. 79, 93 Am. D. 208; Belger v.

Dinsmore, 51 N. Y. 166, 10 Am. R.

575; McFadden v. Missouri Paciﬁc

Railway Co., 92 Mo. 343, 4 S. W. R.

689, 1 Am. St. R. 721, and the note

to 88 Am. St. R. 88.
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Dinsm ore, 51 N. Y. 166, 10 Am. R.
575 ; Ballou v. Earle, 1 7 R. I. 441,
22 A tl. R. 1113, 33 Am. St. R. 881 ;
Ullman

v.

Chicago, etc., Railway Co.,

112 Wis. 150, 88 N. W. R. 41, 88
Am. St. R. 949.
§ 271.
[-]
Railroad v. Lock·
wood, 17 Wall. (U. S. ) 357 ; Moses
v. Boston & Maine Railroad Co., 24
N. H. 71, 55 Am. D. 222 ; [-] Mc·
Millan v. Michigan Southern, etc.,
Railroad Co., 16 Mich . 79, 93 Am.
D. 208 ; Ballou v. Earle, 17 R. I.
441, 22 Atl. R. 1 1 1 3, 33 Am. St. R.
881 ; Rai lw ay Co. Y. Cravens, 57
8 .

1,12, 20 S. W. R. 803, 38 Am .
St. R. 230 ; [-] Hinkle v. Southern
Railway Co., 126 N. C. 932, 35 S.
E. R. 810, 78 Am. St. R. 685 ; Wit
ting v. St. Louis et c. Railway Co.,
101 Mo. 631, 14 8. W. R. 743, 20
Am. St. R. 636.
§ 272. [-] McMillan v. Michi
gan Southern, etc., Railroad Co., 16
l\Iich. 79, 93 Am. D. 2 08 ; Belger v.
Dinsm ore, 51 N. Y. 166, 1 0 Am. R.
575 ; McFadden v. Missouri Pacific
Railway Co., 92 Mo. 343, 4 S. W. R.
689, 1 Am. St. R. 721, and the note
t o 88 Am. St. R. 88.
Ark.
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� § 2i3-275

‘lﬁ

OF COMMON CARRIERS.

consideration. In the absence of proof to the contra ry con 
sideration is presumed, the rate being based on the limited
liability incurred.
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OF COMMON CARRIERS.

consideration. In the absence of proof to thc contrary con-

sideration is presumed, the rate being based on the limited

liability incurred.

§2'73. Parties to the contract.—An agent entrusted by the

owner with goods for shipment has implied power to accept a

receipt containing reasonable limitations on the carrier’s lia-

bility. The consignor has usually such authority for a con-

signee, but a connecting carrier has no implied authority to

accept conditions other than those in its own contract of ship-

ment, or those that are by custom and usage known to the

shipper to be the conditions under which the connecting carrier

usually carries. But the agent directed to forward goods, in
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the absence of contrary instructions, is bound to accept the

customary receipt, and if he refuse and the carrier in conse-

quence decline to accept the goods, the agent may become per-

sonally liable to the consignee for resulting loss.

§274. Agents of the carrier.—Railroads act only through

agents. No question of the authority of such agent can arise

where the company seeks to take advantage of the contract.

Acceptance of the contract is afﬁrmance of the power of the

agent to make it. But when an agent accepts for the carrier

increased obligations, the question of his authority is vital. In

general the public have a right to assume that both the general

agent, and the local or station agent, have authority to bind the

company by reasonable contracts as to matters within the line

of their employment. The usage and custom of the carrier are

often important in determining whether the act of the agent

was within the real or apparent scope of his authority.

§275. Burden of proof.—The burden of proving that the

loss resulted from a cause included in the exemptions named

§273. Rawson v. Holland, 59 N.

§ 273. Parties to the contract.-An agent entrusted by the
owner with goods for shipment has implied power to accept a
receipt containing reasonable limitations on the carrier 's lia
bility. The consignor has usually such authority for a con
signee, but a connectin g carrier has no implied authority to
accept conditions other than those in its own contract of ship
ment, or those that are by custom and usage known to the
shipper to be the conditions under which the connecting carrier
usually carries. But the agent directed to forward goods, in
the absence of contrary instructions, is bound to accept the
customary receipt, and if he refuse and the carrier in conse
quence decline to accept the goods, the agent may become per
sonally liable to the consignee for resulting loss.
§ 274. Agents of the carrier.-Railroads act only through
ag·ents. No question of the authority of '3uch agent can arise
where the company seeks to take advantage of the contract.
Acceptance of the cpntract is affirmance of the power of the
agent to make it. But when an agent accepts for the carrier
increased obligations, the question of his authority is vital. In
general the public have a right to assume that both the general
a gent, and the local or station agent, have authority to bind the
company by reasonable contracts as to matters within the line
of their employment. The usage and custom of the carrier are
often important in determining whether the act of the agent
was within the real or apparent scope of his authority.

Y. 611, 17 Am. R. 394; [—] Mc-

Millan v. Michigan Southern, etc.,

Railroad Co., 16 Mich. 79, 93 Am.

§ 275. Burden of proof.-The burden of proving that the
loss resulted from a cause included in the exemptions named

D. 208; 88 Am. St. R. 87 and note.

§274. Deming v. Grand Trunk

Railway Co., 48 N. H. 455, 2 Am. R.

267; Voorhees v. Chicago, Rock

Island 8a Paciﬁc Railway Co., 71

Iowa, 735, 30 N. W. R. 29, 60 Am.

R. 823; VVood v. Chicago, Milwau-

kec & St. Paul Railway Co., 68

Iowa, 491, 27 N. W. R. 473, 56 Am.

R. 861; [—] Hansen v. Flint &

Pere Marquette Railroad Co., 73

Wis. 346, 41 N. W. R. 529, 9 Am.

St. R. 791. Compare Burroughs v.

Railroad Co., 100 Mass. 26, 1 Am. R.

78, and Grover & Baker Sewing Ma-

chine Co. v. Missouri Paciﬁc Rail-

way Co., 70 Mo. 672, 35 Am. R. 444.

§275. Witting v. St. Louis, etc.,

Railway Co., 101 Mo. 631, 14 S. W.

R. 743, 20 Am. St. R. 636; [—] Hin-
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§ 273. Rawson v. Holland, 59 N.
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§ 274. Deming v. Grand Trunk
Railway Co., 48 N. H. 455, 2 Am. R.
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Iowa, 735, 30 N. W. R. 29, 60 Am.
R. 823 ; Wood v. Chicago, Milwaukec & St. Paul Railway Co., 68
Y.
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Iowa, 491, 27 N. W. R. 473, 56 Am.
R. 861 ; [-1 Hansen v. Flint &
Pere Marquette Railroad Co., 73
Wis. 346, 41 N. W. R. 529, 9 Am.
St. R. 791. Compare Burroughs v.
Railroad Co., 1 00 Mass. 26, 1 Am. R.
78, and Grover & Baker Sewing Ma
chine Co. v. Missouri Pacific Rail
way Co., 70 Mo. 672, 3 5 Am. R . 444.
§ 275. Witting v. St. Louis, etc.,
Railway Co., 1 0 1 Mo. 631, 14 S. W.
R. 7 43, 20 Am. St. R. 636 ; [ -1 Hin-
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§ 275

in the contract rests on the carrier. And even if that be shown

he will still be liable if the loss was caused by the negligence

of the carrier or his servants.

By the weight of authority the carrier makes out a prima

facie case by bringing the loss within the exemptions of the

contract, and the burden then rests on the owner to show that

the carrier was negligent. This rule is vigorously combatted

in many cases on the ground that the carrier alone is in posi-

tion to show how the goods have been treated during trans-

portation, and the burden of proving facts peculiarly within

the knowledge of a party should rest upon that party.

kle v. Southern Railway Co., 126 N.

(~. 932, 35 S. E. R. 810, 78 Am. St.

R. 685; Terre Haute etc. Railroad

C0. v. Sherwood, 132 Ind. 129, 31

N. E. R. 781, 32 Am. St. R. 239;

in the contract rests on the carrier. And even if that be shown
he will still be liable if the loss was caused by the negligence
of the carrier or his servants.
By the weight of authority the carrier makes out a prima
facie case by bringing the loss within the exemptions of the
contract, and the burden then rests on the owner to show that
the carrier was negligent . . This rule is vigorously combatted
in many cases on the ground that the carrier alone is in posi
tion to show how the goods have been treated during trans
portation, and the burden of proving facts peculiarly within
the knowledge of a party should rest upon that party.

Reid v. Evansville & Terre Haute

Railroad Co., 10 Ind. App. 385, 35

N. E. R. 703, 53 Am. St. R. 391;

VVestern Transportation Co. v. New-
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hall, 24 I1l. 466, 76 Am. D. 760;

Southern Express Co. v. Newby, 36

Ga. 635, 91 Am. D. 783.
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v. Southern Railway Co., 126 N.
932, 35 S. E. R. 810, 78 Am. St.
R. 685 ; Terre Haute etc. Railroad
Co. v. Sherwood, 132 Ind. 1 29, 31
N. E. R. 781, 32 Am. St. R. 239 ;
Reid v . Evansville & T erre Haute

kle

C.

Railroad Co., 10 Ind. App. 385, 35
N. E. R. 703, 53 Am. St. R. 3»! ;
Western Transportation Co . v. New
hall, 24 Ill. 466, 76 Am. D. 760 ;
Southern Express Co. v. Newby, 36
Ga. 635, 91 Am . D. 783.
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