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157. In general. The relation of partnership, as has

been seen, creates the relation of principal and agent be-

tween the .partners, each partner being at once principal of

and agent for the others. Courts which have adopted the
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§ 157. In general.-The relation of partnership, as has .
been seen, creates the relation of principal and agent between the .partners, each partner being at once principal of
and agent for the others. Courts which have adopted thetas»

158.] LAW or FABTNBBSHIP.

§ 158.]

U W OF P ABTNERSHIP.

idea of the distinct entity of the partnership regard each

partner as agent for the firm, as a collective body, rather

than as principal for himself and agent for the others. The

results, however, are not materially different, and it is suffi-

cient for our purpose to say that the power of each partner

to bind himself and his partners or, in other words, to

bind the firm rests substantially upon the general prin-

ciples of agency.

It will be evident that the power of the partner-agent to

bind his principal, i. <?., his partners or the firm, presents the

same two aspects that have been discovered in the law of

agency, namely:

(1) The power as between the partner and the firm, and

(2) The power as between the firm and third persons.

1. POWERS AS BETWEEN THE PABTNEBS THEMSELVES.

158. As between themselves, partners may fix powers

by agreement. It has been seen that, between the agent

and the principal, the powers of the agent may be fixed by
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their agreement, and that, as between these parties, the

agreement so made is usually conclusive, even though, as

between the principal and third persons, the principal may

be held liable for the agent's exercise of more extended

powers. The same rule applies here. The partners may by

idea of the distinct entity of the partnership regard each
partner as agent for the firm, as a collective body, rather
than as principal for himself and agent for the others. The
results, however, are not materially different, and it is sufficient for our purpose to say that the power of each partner
to bind himself and his partners - or, in other words, to
bind the firm- rests substantially upon the general principles of agency. ~
It will be evident that the power of the partner-agent to
bind his principal, i.e., his partners or the firm, presents the
same two aspects that have been discovered in the law of
agency, namely:
(1) The power as between the partner and the firm, and
(2) The power as between the firm and third persons.

their own agreement determine the powers which shall be

exercised by each partner, and between themselves this

agreement, unless expanded or waived, will be conclusive.

It will also be conclusive as respects third persons who have

1. PoWERB

AS BETWEEN THE PARTNERS THEMSELVES.

notice of the agreement; but secret limitations upon the

usual powers of a partner can be no more conclusive upon

third persons who have no notice of them than are secret

limitations upon the usual powers of an agent. The result

§ 158. As between themselves, partners may fix powers
by agr.eement.- It has been seen that, between the agent

may be, therefore, as in the case of agency, that a partner

may, by exceeding secret limitations but acting within the

usual powers, bind the firm to third persons, and, at the
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and the principal, the powers of .t he agent may be fixed by
their agreement, and that, as between these parties, the
agreement so made is usually conclusive, even though, as
between the principal and third persons, the principal may
be held liable for the agent's exercise of more extended
powers. The same rule applies here. The partners may by
their own agreement determine the powers whlch shall be
exercised by each partner, and between themselves this
agreement, unless expanded or waived, will be conclusive.
It will also be conclusive as respects third persons who have
notice of the agreement; but secret limitations upon the
usual powers of a partner can be no more conclusive upon
third persons who have no notice of them than are secret
limitations upon the usual powers of an agent. The result
may be, therefore, as in the case of agency, that a partner
may, by exceeding seoret limitations but acting within the
usual powers, bind the firm to third µer~ons, and, at the
110
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POWERS OF PARTNERS. [ 159-161.

same time, make himself liable to his partners for the loss

they may sustain by reason of his act. 1

159. If no powers agreed upon, usual powers im-

plied. If, however, the partners have not expressly agreed

upon the powers that shall be exercised by each, then they

must be taken as having impliedly agreed that the usual and

ordinary powers of partners in similar cases may be exer-

cised. In this event, the question as between the partners

will be substantially the same as between the firm and third

persons, and the question then arises, What are the usual or

the implied powers of a partner 2 As this question is, there-

fore, to be answered in substantially the same way between

whatever parties it may arise, we will consider it, for both

purposes, under the head of the implied powers of partners

as respects third persons.

IL POWERS AS BETWEEN THE FIRM AND THIRD PERSONS.

160. Of what matters third persons must take no-

tice. It was found in the law of Agency that third per-
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sons would not be justified in proceeding blindly upon the

assumption that an agent really possessed every power which

he might undertake to exercise ; but that they must investi-

gate his authority and act in good faith and with reasonable

prudence. The same principle applies here. Persons deal-

ing with a partner as such are bound to determine the ex-

istence of the partnership and to take heed of all limitations

of which the nature and extent of the business may give

notice, as well as of those restrictions which are actually

brought to their knowledge.

161. Nature and extent of business to be observed.

The nature and scope of the business are therefore to be re-

garded. It may be limited to a single venture or transac-

tion, and in such a case limitations similar to those imposed

See Leavitt v. Peck (1819), 8 Vance v. Blair (1849), 18 Ohio, 632,

Conn. 125, 8 Am. Dec, 157; Stone 51 Am. Dec. 467.

v. Wendover (1876), 2 Ma App. 247;

111

162.J LAW OF PAIiTNERSHIP.

§ 162.]

LAW 011' PARTNERSHIP.

by a special agency must be observed. It may be confined

to a single line of business, and in such a case the implied

authority must be limited by the usages of that business,

unless the partners have, by their words or conduct, given

it a wider scope. It may be a business of a particular kind,

as in the case of a professional partnership, in respect of

which the law recognizes but limited powers. Of all such,

facts third persons must take notice, and must be bound by

the legal conclusions to be drawn from them. 1

162. Same subject Distinction between trading and

non-trading firms. Perhaps the most important distinc-

tion to be observed as to the nature of the partnership busi-

ness is that drawn between trading and non-trading firms.

" The test of the character of the partnership," it is said in

a recent case, " is buying and selling. If it buys and sells,

by a special agency must be observed. It may be confined
to a single line of business, and in such a case the implied
authority must be limited by the usages of that business,
unless the partners have, by their words or conduct, given
it a wider scope. It may be a business of a particular kind,
as in the case of a professional partnership, in respect of
which the law recognizes but limited powers. Of all such.
facts third persons must take notice, and must be bound by
the legal conclusions to be drawn from them.1

it is commercial or trading. If it does not buy or sell, it is

one of employment or occupation." By this is meant, of

course, buying and selling as a business, and not as a mere
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incident to some other business or occupation. The distinc-

tion is an important one ; for, as can readily be seen, and as

will be more fully observed hereafter, much greater powers

may properly be regarded as incident to a commercial or

trading business than to one for the exercise of a profession

1 Where a partnership is limited ners themselves if such persons, at

to a particular trade or business, the time of the dealing, knew the

one partner cannot bind his co- nature of such agreement, or had

partner by any contract not relat- knowledge of such facts and cir-

ing to such trade or business, and cumstances relating thereto as

third persons will be presumed to would lead a man of common pru-

have knowledge of the limited dence to make inquiry about them,

nature of the partnership from cir- Bromley v. Elliott (1859), 88 N. H.

cumstances connected with the 287, 75 Am. Dec. 182. To same ef-

business of the firm. Livingston feet: Baxter v. Rollins (1894), 90

v. Roosevelt (1809), 4 Johns. (N. Y.) Iowa, 217, 57 N. W. Rep. 83a See,

251, 4 Am. Dec. 273, 1 Am. Lead, also, Wilson v. Richards (1881), 28

Cas., p. 507 and note. Persons deal- Minn. 337; Cargill v. Corby (1852),

ing with partners are bound by 15 Mo. 425.

the agreement between the part-
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§ 162. Same subject - Distinction between trading and
non-trading firms.- Perhaps the most important distinction to be observed as to the nature of the partnership business is that drawri between trading and non-trading firms.
" The test of the character of the partnership," it is said in
a recent case, "is buying and selling. If it buys and sells,
it is commercial or trading. If it does not buy or sell, it is
one of employment or occupation." By this is meant, of
course, buying and selling as a business, and not as a mere
incident to some other business or occupation. The distinction is an important one; for, as can readily be seen, and as
will be more fully observed hereafter, much greater powers
may properly be regarded as incident to a. commercial or
trading business than to one for the exercise of a. profession
l Where a partnership is limited
to a particular trade or business,
one partner cannot bind his copartner by any contract not relating to such trade or business, and
third persons will be presumed to
have knowledge of the limited
nature of the partnership from circumstances connected with the
business of the firm Livingston
v. Roosevelt (1809), 4 Johns. (N. Y.)
251, 4 Am. Dec. 273, 1 Am. Lead.
Cas., p. 507 and note. Persons dealing with partners are bound by
the agreement between the part-

ners themselves if such persons, at
the time of the dealing, knew the
nature of such agreement, or had
knowledge of such facts and circumstances relating thereto as
would lead a man of common prudence to make inquiry about them.
Bromley v. Elliott (1859), 88 N. H.
287, 75 Am. Dec. 182. To same effeet: Baxter v. Rollins (1894), 90
Iowa, 217, 57 N. W. Rep. 838. See,
also, Wilson v. Richards (1881), 28
Minn. 337; Cargill v. Corby (1852),
15 Mo. 420.

112
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POWERS OF PABTJTEBS. [ 163.

or occupation merely. Of this distinction and its legal con-

POWERS OF P A.RTNERS.

[§ 163.

sequences third persons are bound to take notice. 1

In dealing with this question in a recent case, 2 the court,

speaking of a farming partnership, said: "The partnership

in this case is not a trading or commercial one, which is gen-

erally governed as to its scope of authority by the rules of

the law-merchant, of which the courts take judicial cogni-

zance. The principle governing a non-trading partnership

is well settled. There are three classes of cases where each

partner connected with such associations may lawfully bind

the firm; the burden, in each case, being on the plaintiff to

prove the facts by which such authority is established, or

from which it may be implied: (1) Where he has express

authority to do so; (2) where the contract matle, or thing

done, is necessary in order to carry on the business of the

partnership; and (3) where it is usually or customarily inci-

dent to other partnerships of like nature."

1 63. Same subject The power of a partner to im-
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pose restrictions by dissent. The limitations upon the

implied powers of one partner may also be increased in cer-

tain cases by his copartner's dissenting to be bound by his

contemplated acts. One partner cannot by secret dissent

impose limitations upon his partner's power to bind the firm

to third persons ; neither can one partner by an open and

communicated dissent, without a dissolution, deprive hie

partner of those powers which the partnership articles con-

fer upon him ; nor can he by such dissent impose upon third

persons additional burdens or responsibilities, as, for example,

to take away a debtor's right to pay to either partner ; but

or occupation merely. Of this distinction and its legal oonsequences third persons are bound to take notice.1
In dealing with this question in a recent case,2 the court,
speaking of a farming partnership, said: "The partnership
in this case is not a trading or commercial one, which is generally governed as to its scope of authority by the rules ,o~
the law-merchant, of which the courts take judicial cognizance. The principle governing a non-trading partnership
is well settled. There are three classes of cases where each
·partner comiected with such associations ma.y lawfully bind
the firm; the burden, in each case, being on the plaintiff to
prove the facts by which such authority is established, or
from which it may be implied: (1) Where he has express
authority to do so; (2) where the contract madt.', or thing
done, is necessary in .o rder to carry on the busin0ss of the
partnership; and (3) where it is usually or customa1:i~)- incident to o~her partnerships of like nature."

as to the future exercise of implied powers, one of two part-

ners may, by giving notice to third persons, prevent his being

1 See Lee v. First National Bank Conn. 33, 55 Am. Rep. 53; Smith v.

(1890), 45 Kan. 8, 25 Pac. Rep. 196, Sloan (1875), 37 Wis. 285, 19 Am.

11 L. R. A. 238; Winship v. Bank Rep. 757.

of United States (1831), 5 Peters * Woodruff T. Scaife (1887), 83

OT. &), 529; Pease v. Cole (1885), 53 Ala. 152.

8 113

§ 1 63. Same subject -The power of a partner to impose restrictions by dissent.-The limitations upon the
implied powers of one partner may also be increased in certain cases by his copartner's dissenting to be bound by his
contemplated acts. One partner cannot by secret dissent
impose limitations upon his partner's power to bind the firm
to third persons; neither can one partner by an open and
communicated dissent, without a dissolution, deprive hk
partner of those powers which the partnership articles confer upon him; nor can he by such dissent impose upon third
persons additional burdens or responsibilities, as, for exampl6i
to take away a debtor's right to pay to either partner; bu1
as to the future exercise of implied powers, one of two part.
ners may, by giving notice to third persons, prevent his being
1 See-Lee v. First National Bank Conn. 32, 55 Am. Rep. 53; Smith v.
(1890), 45 Kan. 8, 25 Pac. Rep. 196, Sloan (1875), 37 Wi& 285, 19 Am.
11 L. R. A. 238; Winship v. Bank Rep. 757.
of United States (1831), 5 Peters
2Woodru1f T. Scaife (1887), 83
(U. 8.), 529; Pease v. Cole (1885), 53 Ala. 152.
8
113

164, 165.] LA.W OF PAKTNEBSHIP.

§§ 164:, 165.]

LAW OF P .ARTNE.RSHIP.

bound by the contemplated act of his partner. 1 "WhetL er the

same rule applies where there are more than two partners

will be hereafter considered. 1

164. Of the partner as the agent of the firm. Ap-

plying these considerations, the general rule may be said to

be that each partner is the agent of the firm with implied

bound by the contemplated act of his partner.1 Whetl er the
same rule applies where there are more than two partners
will be hereafter considered.1

powers to bind the partnership in all matters falling within

the general and usual scope of the business as actually con-

ducted ; and that third persons dealing with one partner as

such agent will be protected if they act in good faith, with

reasonable prudence, and with no notice of any other limita-

tions than those which the nature of the business as ostensibly

carried on may afford.

Greater power may, of course, be conferred by the express

or implied consent of the partners previously given, or by

their subsequent ratification ; but the rule stated refers to the

authority to be implied from the nature of the business and

the method of transacting it
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165. Partner has no implied power ontside ot scope

of business. The first and most obvious limitation imposed

by this rule is, that one partner has no implied power to

bind the firm in any matter outside of the scope of the busi-

ness as ostensibly carried on. Thus, as a few of many simi-

lar illustrations, it is not within the scope of the business of

a firm of lumber manufacturers to subscribe for stock in a

plank-road company ; nor of a firm of millers, or planters and

farmers, to carry on a grocery store ; nor of an iron furnace

partnership to buy a distillery ; nor of a printing firm to

undertake to sell pianos; nor of a firm of millers and grain

dealers to speculate in futures; nor of a trading partnership

See Leavitt v. Peck (1819), 8 v. Bernheim (1877), 78 N. C. 139;

§ 164. Of the partner as the agent of the firm·.- Applying these considerations, the general rule may be said to
be that each partner is the agent of the firm with implied
powers to bind the partnership in all matters falling within
the general and usual scope of the business as actually conducted; and that third persons dealing with one partner as
such agent will be protected if they act in good fai~h, with
reasonable prudence, and with no notice of any other limitations than those which the nature of the business as ostensibly
carried on may afford.
Greater power may, of course, be conferred by the express
or. implied consent of the partners previously given, or by
their subsequent ratification; but the rule stated refers to the
authority to be implied from the nature of the business and
the method of transacting it.

Conn. 125,8 Am. Dec. 157; Monroe Johnston v. Dutton (1855), 27 Ala.

v. Conner (1838), 15 Me. 178. 32 Am. 245; Wipperman v. Stacy (1891), 80

Dec. 148; Noyes v. New Haven R Wia. 845. 5fl N W. Rep. 330.

R Co. (1861), 80 Conn, 1; Johnson *3eepost, 18k
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§ 165. Partner has no implied power outside ot scope
of business.- The first and most obvious limitation imposed
by this rule is, that one partner has no implied power to
bind the firm in any matter outside of the scope of the business as ostensibly carried on. Thus, as a. few of many similar illustrations, it is not within the scope of the business of
a. firm of lumber -manufacturers to subscribe for stock in a.
plank-road company; nor of a firm of millers, or planters and
farmers, to carry on a. grocery store; nor of an iron furnace
partnership to buy a distillery; nor of a. printing firm to
undertake to sell pianos; nor of a firm of millers and grain
dealers to speculate·in futures; nor of a trading partnership
1 See Leavitt v. Peck (1819), 8
Conn. 125, 8 Am. Dec. 157; Monroe
v. Conner (1838), 15 Me. 178, 82 Am.
De~ 148; Noyes v. New Haven R.
R. Co. (1861), 80 Conn. 1; Johnson

v. Bernheim (1877), 78 N. a 189;
Johnston v. Dutton (1855), 27 Ala.
245; Wipperman v. Stacy (1891), 80
Wis. ~ 5'\ N- W. Rep. 886.
tSee pod,§ IS..

tt•
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POWERS OF PABTNBBS. [ 166, 167.

to collect accounts for others, or buy land for speculation. 1

POWERS OF PARTNERS.

[§§ 166, 167.

Other illustrations will be given under special heads.

166. What meant by scope. What is meant by the

scope of the business is not capable of exact definition, but,

to collect accounts for others, or buy land for speculation.1

in general, it means the limits commonly and usually fixed

to a similar business at that time and place, and reasonably

Other illustrations will be given under special heads. .

necessary to enable that business to be carried on. The

usages of those engaged in the same business at the same

time and place are therefore material to be observed as indi-

cating not only what the partners themselves but third per-

sons must have contemplated as falling properly within its

purpose. The previous practice and conduct of the particular

firm may also be of weight as indicating what the partners

§ 166. What lneant by .scope.-What is meant by the
scop6 of the business is not capable of exact definition, but,
in general, it means the limits commonly and usually fixed
to a similar business at that time and place, and reasonably
necessary to enable that business to be carried on. The
usages of those engaged in the same business at ~he same
.time and place are therefore material to be observed as indicating not only what the partners themselves but third persons must have contemplated as falling properly within its
purpose. The previous practice and conduct of the particular
firm may also be of weight as indicating what the partners
have determined to be authorized. Necessity alone is not
enough, nor is the fact that benefit may have resulted from
the. act; it must fall within the usages of such a business, or
at least within the usages of the particular business.
Scope is usually, perhaps, a question of fact to be determined by evidence of the circumstances,2 but there are many
cases in which the courts may determine, as matter of law,
that a given act is not within the scope of a particular business.•
I

have determined to be authorized. Necessity alone is not

enough, nor is the fact that benefit may have resulted from

the act ; it must fall within the usages of such a business, or

at least within the usages of the particular business.

Scope is usually, perhaps, a question of fact to be deter-
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mined by evidence of the circumstances, 2 but there are many

cases in which the courts may determine, as matter of law,

that a given act is not within the scope of a particular busi-

ness.*

167. Extending original scope by subsequent eon-

duct. The scope originally fixed by the partners for the

conduct of their business may be subsequently enlarged with

their consent. This consent may be given consciously and

expressly, or it may be given, perhaps unconsciously, by ac-

quiescence or implication. As the scope of the business is

iSee Barnard v. Plank-road Co. 59 Miss. 216; Brooks v. Hamilton

(1859), 6 Mich. 274; Banner Tobacco (1821), 10 Mart (La.) 283, 13 Am.

Co. v. Jenison (1882), 48 Mich. 459; Dec. 328.

Irwin v. Williar (1883), 110 U. S. 2 See Loudon Savings Society v

499; Boardman v. Adams (1857), 5 Savings Bank (1860), 36 Pa. St. 498

Iowa, 224, Paige's Partn. Cas. 120; 78 Am. Dec. 390.

Humes v. O'Bryan (1883), 74 Ala. * See Banner Tobacco Co. v. Jeni-

64; Waller v. Keyes (1834), 6 Vt. son (1882), 48 Mich. 459, 12 N. "W.

257; Pickels v. McPherson (1381), Rep. 655.
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§ 167. Extending original scope. by subsequent con·
·duct.-The scope originally fixed by the partners for the
conduct of their business may be subsequently enlarged with
their consent. This cons~nt may be given consciously and
expressly, or it may be given, perhaps unconsciously, by acquiescence ·or implication. As the scope of the business is
'
1 See

Barnard v. Plank-road. Co. 59 Miss. 216; Brooks v. Hamilton
(1821), 10 Mart. (La.) 283, 13 Am.
Dec. 328.
2 See Loudon Savings Society v
Savings Bank (1860), 36 P&. St. 49&
78 Am. Dec. 390.
a See Banner Tobacco Co. v. Jeni·
64; Waller v. Keyes (1834), 6 Vt. son (1882), 48 Mich. 459, 12 N. W .
257; Pickels v. McPherson (188 1), Rep. 655.

(1859), 6 Mich. 274; Banner Tobacco
Co. v. Jenison (1882), 48 Mich. 459; .
Irwin v. Williar (1883), 110 U. S.
499; Boardman v. Adams (1857), 5
Iowa, 224, Paige's Partn. Oas. 120;
Humes y, O'Bryan (1883), 74 Ala.

115
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168, 169.] LAW OF PABTNEBSHIT.

§§ 168, 169.]

LAW OF PARTNERSHIP.

extended, the range of the implied powers of the partners

extends accordingly. As was said in one case l in which a

firm of printers had gradually added piano selling to their

business, "Where a partnership firm, embarked in a partic-

ular business to which their engagements are confined, and

to which alone their partnership contracts extend, by mut-

ual agreement enlarge the sphere of their operations and in-

clude another branch of business, the power of each partner

to bind the firm by his contracts is co-extensive with the

whole business of the partnership; and the acts of each

member are as binding on the firm in the new branch of

business in which they are engaged as they are in the former

regular and ordinary business."

168. Consideration of particular powers. It is obvi

ously impossible to enumerate all of the powers which ma\

or may not fall within the scope of a particular partnership .

but the question of the existence of several has so frequently

arisen that they may be grouped together as further illus
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trations of the subject. Thus

169. Admissions. The statements, representa

tions and admissions of one partner are not admissible

against another, unless he has in some way assented to them,

extended, the range of the implied powers of the partners
extends accordingly. As was said in one case 1 in which a
firm of printers had gradually added piano selling to their
· business, "Where a partnership firm, embarked in a particular business to which their engagements are confined, and
to which alone their partnership contracts extend, by mutual agreement enlarge the sphere of their operations and include another branch of business, the power of each partner
to bind the firm by his contracts is co-extensive with the.
whole business of the partnership; and the acts of each
member are as binding on the firm in the new branch of
business in which they are engaged as they are in the former
regular and ordinary business."

either to prove the partnership or to prove that a given

transaction was a partnership transaction ; but if the exist

ence of the partnership has been established by other evi-

dence, then the admissions of one partner made during the

continuance of the partnership, while engaged in the tran&

action of the partnership business and in reference to part

nership affairs, are admissible against the firm. One partnei

cannot, however, by his admissions or declarations alone, de

prive his partners of their interests in the firm property. 8

l Boardman T. Adams (1857), 5 Am. Dec. 53; Griswold v. Haveo

Iowa, 224, Paige's Partn. Caa. 120. (1862), 25 N. Y. 595, 82 Am. Dec.

§ 168. Consideration of particular powers.- It is obvi·
ously impossible to enumerate all of the powers which maJ
or may not fall within the scope of a particular partnership :
but the question of the existence of several has so frequently
arisen that they may be grouped together as further illus
trations of the subject. Thus-

1 See Drumright v. Philpot (1854), 380; Williams v. Lewis (1888), IV>

16 Ga. 434, 60 Am. Dec. 738; Bur- Ind. 45, 17 N. E. Rep. 262, 7 Am. St.

gan v. Lyell (1851), 2 Mich. 102, 55 Rep. 403; Strong v. Smith (1892), 6?
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§ 169. - - Admissions.- The statements, representa
tions and admissions of one partner are not admissibk
against another, unless he has in some way assented to them,
either to prove the partnership or to prove that a given·
transaction was a partnership transaction; but if the exist
ence of the partnership has been established by other evi·
dance, then the admissions of one partner made during theoontinuance of the partnership, while engaged in the trans
action of the partnership business and in reference to part
nership affairs, are admissible against the firm. One partne1
cannot, however, by his admissions or declarations alone, ds
prive his partners of their interests in the firm property.'
1 Boardman v. Adams (1857), ts Am. Dec. 58; Griswold v. Haven
Iowa., 224, Paige's Partn. Cas. 120. (1862), 25 N. Y. 595, 82 Am. Dec.

2See Drumright v. Philpot (1854), 880; Williams v. Lewis (1888). 115
16 Ga. 434, 60 Am. Dec. 738; Bur- Ind. 4Q, 17 N. E. Rep. 262, 7 Am. St..
gan v. Lyell (1851), 2 Mich. 102, 55 Rep.'403; Strong v. Smith (1892), 62'
116
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POWEBS OF PAETNBBS. [ 170-172.

"Where it is desired to prove by one partner either the ex-

POWERS OJ' P A.RTNEBS.

[§§ 170-172.

istence of the partnership or who were the partners com-

posing it, he should be called as a witness. While his extra-

judicial admissions are not admissible, his testimony on the

trial is competent. 1

170. Appointing agents. Each partner has im-

plied authority to employ such agents and servants as the

proper transaction of the partnership may require. 2 *^ ^

The firm may act as agent. Where the partners are ap- /!

pointed as individuals, all must ordinarily unite in executing

Where it is desired to prove by one partner either the existence of the partnership or who were the partners composing it, he should be called as a witness. While his extrajndicial admi'issiona are not admissible, his testimony on the
trial is com peten t. 1
·

the authority ; but where the firm is the agent, any partner

has implied power to execute the authority alone. 1

171. Arbitration. One partner has no implied

power to submit controverted partnership matters to arbitra-

tion. This is the prevailing rule whether the agreement to - \

submit is under seal or not, though in a few states an un-

sealed agreement by one partner has been held binding.

The power may, of course, be conferred by the consent of
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the other partners. 4

172. Assignments for creditors. By the weight

of authority it is settled, as a general rule, that one partner

has no implied power to make a general assignment of the . ,

§ 170. - - Appointing agents.- Each partner has implied authority to employ such agents and servants as the
proper transaction of the partnership may require. 2
The firm may act as agent. Where the partners are appointed as individuals, all must ordinarily unite in executing
the authority; but where the firm is the agent, any partner
has implied power to execute the authority alone.1

partnership property for the benefit of partnership credit-

ors, though it will be valid if the other partners previously

consent, either expressly or impliedly, or subsequently ratify

Conn. 39, 25 AtL Rep. 895; First 87 Minn. 101, 83 N. W. Rep. 818, 5

Nat. Bank v. Con way (1886), 67 Am. St. Rep. 827; Frost v. Erath

Wis. 210, 30 N. W. Rep. 215. Cattle Co. (1891), 81 Tex. 505, 17

!See First Nat Bank v. Conway, S. W. Rep. 52, 26 Am. St. Rep. 831.

supra. *See Fancher v. Furnace Co.

2 See Mead v. Shepard (1867), 54 (1886), 80 Ala. 481, 2 So. Rep. 268;

Barb. (N. Y.) 474; Sweeney v. Walker v. Bean (1886), 34 Minn.

Neely (1884), 53 Mich. 421; Harvey 427, 26 N. W. Rep. 232; Gay v.

T. McAdams (1875), 32 Mich. 472; Waltman (1879), 89 Pa. St 453;

§ 171. - -.Arbitration.- One partner has no implied
power to submit controverted partnership matters to arbitration. This is the prevailing rule whether the agreement to
submit i$ under seal or not, though in a few states an unsealed agreeqient by one partner has been held binding.
The .power may, of course, be conferred by the . consent of
the other partners.'

Carley v. Jenkins (1874), 46 Vt 721. Davis v. Berger (1884), 54 Mich.

> See Deakin v. Underwood (1887), 652, 20 N. W. Rep. 62&
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§ 172. .Assignments for creditors.-By the weight
of authority it is settled, as a general rule, that one partner
has no implied power to make a .general assignment of the
partnership property for the benefit of partnership creditors, though it will be valid if the other partners previously
consent, either expressly or impliedly, or subsequently ratify
Conn. 39, 25 Atl Rep. 895; First 87 Minn. 101, 83 N. W. Rep. 818, 5
Nat. Bank v. Conway (1886), 67 Am. St. Rep. 827; Frost v. Erath
Wis. 210. 30 N. W. Rep. 215.
Cattle Co. (1891), 81 Tex. 505, 17
I See First Nat. Bank v. Conway, S. W. Rep. 52, 26 Am. St. Rep. 831.
B1tpra.
•See Fancher v. Furnac& Co.
2See Mead v. Shepard (1867), 54 (1886), 80 Ala. 481, 2 So. Rep. 268;
Barb. (N. Y.) 474; Sweeney v. Walker v. Bean (1886), 34 :Minn.
Neely (1884), 53 Mich. 421; H a rvey 427, 26 N. W. Rep. 232; Gay v.
T. McAdams (1875), 32 Mich. 472; Waltman (1879), 89 Pa. St. 453;
Carley v. Jenkins (18J4), 46 Vt. 721. Davis v. Berger (1884), 54 .Mich.
I See Deakin v. Underwood (1887), 652, 20 N. W. Rep. 629.
117

173, 174.] LAW OF PABTNEBSHIP.

it. To this general rule one exception is made: that if the

§§ 173, 174.]

LAW OJ' P.ABTNERSHIP.

other partners have absconded or are absent so that they

cannot be consulted, or are otherwise incapable of assenting

or dissenting, then one partner may make such an assign-

ment without their consent. 1

173. Attorneys. One partner has implied author-

ity to employ attorneys to appear and represent the firm in

suits to which the firm is a party.*

174. Bills and notes. The implied power of one

partner to bind the firm upon negotiable paper depends

it. To this general rule one exception is made: that if the
other partners have absconded or are absent so that they
cannot be consulted, or are otherwise incapable of assenting
or dissenting, then one partner may make such an assignment without their ·consent.1

largely upon the trading or non-trading character of the

firm.

1. In ike case of a t/radi/ng firm, each partner has implied

authority to bind the firm by making, accepting or indors-

ing, in its name, and in the course of its business, a bill or

§ f73. - - Attorneys.- One partner has implied authority to employ attorneys to appear and represent the firm in
suits to which the firm is a party.2

note for partnership purposes; and negotiable paper exe-

cuted in the firm name by one partner in a trading firm will,

prima facie, be presumed to bind the firm. But if the bill
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or note was not for partnership purposes, but was really in

fraud of the firm as if it were given, without the othei

partners' consent, for the individual debt or purposes of one

partner, it would not bind the firm in the hands of the

original payee or of any other person who had notice of this

fact, or who did not pay value for it. In the hands of a

bonafide holder for value without notice, however, it would

be binding upon the firm, and the latter would have re-

coarse against the partner giving it. The original payee of

paper given for the individual debt of the partner, or any

other holder having notice of that fact, can only recover of

* See Loeb v. Pierpoint (1882), 58 iams v. Frost (1880), 27 Minn. 255 r

Iowa, 469, 43 Am. Rep. 122; Shat- Paige's Partn. Cas. 126; Hill v.

tuck v. Chandler (1889), 40 Kan. Postley (1893), 90 Va. 200, 17 S. E.

516, 10 Am. St. Rep. 227; Sullivan Rep. 946; Mayer v. Bernstein (1891),

T. Smith (1884), 15 Neb. 476, 48 69 Miss. 17.

Am. Rep. 354; Rumery v. McCul- 2 See Wheatley v. Tutt (1867), 4

loch (1882), 54 Wis. 565; Stein v. Kan. 240; Charles v. Eshleman

La Dow (1868), 13 Minn. 412; Will- (1879), 5 CoL 107.

118

§ 174. - - Bills and notes.- The implied power of one
partner to bind the firm upon negotiable paper depends
largely upon the trading or non-trading character of the
firm.
·
1. In the c<Ue of a trading ;form, each partner has implied
authority to bind the firm by making, accepting or indorsing,. in its name, and in the course of its business, a bill or
note for partnership purposes; and negotiable paper executed in the firm name by one partner in a trading firm will,
prima f aaU, be presumed to bind the firin. But if the bill
or note was not for partnership purpos~s, but was really in
fraud of the firm - as if it were given, without the othe1
partners' consent, for the individual debt or purposes of one
partner,- it would not bind the firm in the hands of the
original payee or of any other person who had notice of this
fact~ or who did not pay value for it. ·In the hands of a
bona fide holder for value without notice, however, it would
be binding U:pon the . firm, and the latter would have recourse against the partner giving it. The origin.a l payee of
paper given for the individual debt of the partner, or any
other holder having notice of that fact, can only recover of
I See Loeb v. Pierpoint (1882), 58
Iowa, 469, 43 Ai;n. Rep. 122; Shattuck v. Chandler (1889), 40 Kan.
516, 10 Am. St. Rep. 227; Sullivan
v. Smith - (1884), 15 Neb. 476, 48
Am. Rep. 354; Rumery v. McCulloch (1882), 54 Wis. 565; Stein v.
La Dow (1868), 13 Minn. 412; Will·

iams v. Frost (1880), 27 Minn. 255,
Paige's Partn. Cas. 126; Hill v.
Postley (1893), 90 Va. 200, 17 S. E.
Rep. 946; Mayer v. Bernstein (1891),
69 Miss. 17.
2See Wheatley v. Tutt (1867), 4
Kan. 240; Charles T. Eshleman
(1879), 5 Col 107•
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POWERS OF PABTNEBflL [ 174.

the firm by showing affirmatively that the other partners

POWERS 0¥' P ABTNEK&.

[§ 174.

previously authorized or subsequently ratified its execution. 1

2. In the case of a non-trading firm, however, one partner

has, by the weight of authority, no implied power to bind

the firm by making, accepting or indorsing negotiable paper,

even though it was done in the scope of the partnership busi-

ness and for its benefit. In such partnerships the power to

make negotiable paper can only exist by virtue of the con-

sent of the partners, the necessity of the case, or usage in

that or similar firms. Such paper is therefore unenforceable

not only in the hands of the original payee, but also of a

bonafide holder for value, because the nature of the business

is notice to every one of the limited powers of the partners.

A fortiori could neither the original payee nor a bonafide

holder recover if the paper were given for the individual

debt of a partner. To enable any person to recover, there-

fore, upon negotiable paper given by a partner in a non-

trading firm, the plaintiff must be prepared to show either
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such consent of the other partners, such necessity, or such

usage as will take the case out of the general rule. 1

1 See Redlon v. Churchill (1882), v. Duryee (1879), 17 Fla. Ill, 35 Am.

73 Me. 146, 40 Am. Rep. 345; Me- Rep. 89; Harris v. Baltimore (1890),

chanics' Ins. Co. v. Richardson 73 MdL 22, 25 Am. St. Rep. 565, 8 I*

(1881), 33 La. Ann. 1308, 39 Am. R. A. 677.

Rep. 290; Sherwood v. Snow (1877), This rule has been applied to

46 Iowa, 481, 26 Am. Rep. 155; partnerships carrying on the real

Howze v. Patterson (1875), 53 Ala. estate, loan and insurance business,

205, 25 Am. Rep. 607; Walsh v. Lee v. First National Bank, supra;

Lennon (1881), 98 III 27, 38 Am. Deardorf v. Thacher, 78 Mo. 128,

Rep. 75. 47 Am. Rep. 95; milling, Lanier v.

2 See Pease v. Cole (1885), 53 Conn. McCabe, 2 Fla. 82, 48 Am. Dec. 173 ;

53, 55 Am. Rep. 53; Smith v. Sloan water-works, Broughton v. Man-

(1875), 37 Wis. 285, 19 Am. Rep. 757; Chester Water- works, 3 Barn. &

Pooleyv.Whitmore(1873), lOHeisk. Aid. 1; gas works, Bramah v. Rob-

the firm by showing affirmatively that the other ·p artners
previously authorized or subsequently ratified its execution.1
2. In the case of a 'IUYll-trading form, however, one partner
has, by the weight_of authority, no implied power to bind
the firm by making, accepting or indorsing negotiable paper,
even though it was done in the scope of the partnership business and for its benefit. In such partnerships the power to
make negotiable paper can only exist by virtue of the consent of the partners, the necessity of the case, or usage in
that or similar firms. Such paper is therefore unenforceable
not only in the hands of the original payee, but also of a
bona .fUU holder for value, because the nature of the business
is notice to every one of the limited powers of the partners.
A fortiori could neither the original payee nor a bona fide
holder recover if the paper were given for the individual
debt of a partner. To enable any person to recover, therefore, upon negotiabl~ paper given . by a partner in a nontrading firm, the plaintiff must be prepared to show either
such consent of the other partners, such necessity, or such
usage as will take the case ou~ of the general rule.1

(Tenn.) 629, 27 Am. Rep. 733; Judge erts, 3 Bing. N. Cas. 963; printing

v. Braswell (1875), 13 Bush (Ky.), and publishing, Pooleyv.Whitmore,

67, 26 Am. Rep. 185; Lee v. First supra; Bays v. Conner, 105 Ind.

National Bank (1890), 45 Kan. 8, 11 415; planting, Prince v. Crawford,

L. R. A. 238; Levi v. Latham (1884), 50 Miss. 344; farming, Greenslade

15 Neb. 509, 48 Am. Rep. 361 ; Friend v. Dower, 7 Barn. <fc Cr. 635 ; Walker

119

1 See Redlon v. Churchill (1882), v. Duryee (1879), 17 Fla. 111, 35 Am.
73 Me. 146, 4-0 Am. Rep. 345; Me- Rep. 89; Ha:rris v. Baltimore (1890),
chanics' In& Co. v. Richardson 73 Md. 2~, 25 Am. St. Rep. 565, 8 L.
(1881), 83 La. Ann. 1308, 39 Am. R. A. 677.
Rep. 290; Sherwood v. Snow (1877),
This rule has been applied to
46 Iowa, 481, 26 Am. Rep. 155; partnerships carrying on the real
Howze v. Patterson (1875), 53 Ala. estate, loan and insurance business,
205, 25 Am. Rep. 607; Walsh v~ Lee v. First National Bank, supra;
Lennon (1881), 98 fil 27, 38 Am. Deardorf v. Thacher, 78 Mo. 128,
Rep. 75.
47 Am. Rep. 95; milling, Lanier v.
2 See Pease v. Cole (1885), 53 Conn. McCabe, 2 Fla. 82, 48 Am. Dec. 173;
53, 55 Am. Rep. 53; Smith v. Sloan water-works, Broµghton v. Man(1875), 87 Wis. 285, 19 Am. Rep. 757; chester Water-works, 3 Barn. &
Pooleyv. Whitmore (1873), 10 Heisk. Ald. 1; gas works, Bramah v. Rob.
(Tenn.) 629, 27 .Am. Rep. 733; Judge erts, 3 Bing. N. Cas. 963; printing
v. Braswell (1875), 13 Bush (Ky.), andpublishing,Pooleyv.Whitmore,
67, 26 Am. Rep. 185; Lee v. First supra; Bays ...-. Conner, 105 Ind.
National Bank (1890), 45 Kan. 8, 11 415; planting, Prince v. Crawford,
L. R. A. 238; Levi v. Latham (1884), 50 Miss. 344; farming, Greenslade
15 Neb. 009, 48 Am. Rep. 361; Friend v. Dower, 7 Barn. & Cr. 685; Walker
119

175, 176.]

LAW OF PABTNEBSHIP.

§§ 175, 176.]

LAW OJ' P ARTNERSBIP.

175. Borrowing money. The power to borrow

money rests upon substantially the same considerations as

the power to execute negotiable paper, and is usually exer-

cised with it. In a trading firm the power impliedly exists

for partnership purposes, 1 but not, it is said, in a non-trading

firm. 2 In the latter case it can be justified only by prior

authority, necessity or subsequent ratification. If the bor-

rowing was authorized, the firm is bound though the partner

misappropriates the money.

176.

Buying. The distinction between trading

and non-trading firms is material, but not conclusive as to

the implied power to buy. In the casfl of the trading firm,

whose business it is, in whole or in part, to buy goods for

use or sale, the power of each partner to buy such goods

§ 175. - - Bor rowiug money.-The power to borrow
money rests upon substantially t he same considerations a.s
the power to execute negotiable paper, and is usually exercised with it. In a trading firm the power impliedly exists
for partnership purposes,1 but not, it is srud, in a non-trading
firm. 2 In the latter case it can be justified only by pri01:
authority, necessity or subsequent ratification. If the borrowing was authorized, the firm is bound though the partner
misappropriates the money.

must clearly be implied. It must also be implied in the

case of a non-trading firm if the purchase is within the scope
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of the business as actually cond acted.*

(1881), 98 El. 27, 88 Am. Rep. 75;

Sherwood v. Snow (1877), 46 Iowa,

481,26 Am. Rep. 155: Harris v. Bal-

timore (1890), 73 Md. 22, 25 Am. St

Rep. 565, 8 L, R. A. 677; Gilchrist

v. Brande (1883), 58 Wis. 184; Col-

ler v. Porter (1891), 88 Mich. 549, 50

N. W. Rep. 65a

2 But see Hoskinson v. Eliot (1869),

62 Pa. St 393; Leffler v. Rice (1873),

§ 176. - - Buying.-The distinctiolll between trading
and non-trading firms is material, but not conclusive as to
the implied power to buy. In the caSA of the trading firm,
whose business it is, in whole or in part, to buy goods for
use or sale, the power of each partner to buy such goods
must clearly be implied. It must also be implied in the
case of a non-trading firm if the purchase is within the scope
of the business as actually cov.oucted.1

44 Ind. 103.

'See Bond v. Gibson (1808), 1

Camp. 185, Ames' Gas. on Partn.

537, and note; Lynch v. Thompson

(1883), 61 Miss. 354; Stillman v.

Harvey (1879), 47 Conn. 27; John-

ston v. Trask (1889), 116 N. Y. 136,

22 N. E. Rep. 377, 15 Am. St Rep.

894, 5 L. R. A. 630; Porter v. Curry

(1869), 50 111. 319, 99 Am. Dec. 520;

Davis v. Cook (1879), 14 Nov. 265;

Kenney T. Altvater (1874), 77 Pa.

St 34

v. Walker (1894), 66 Vt 285, 29 AtL

Rep. 146; keeping a tavern, Cockfl

v. Branch Bank, 8 Ala. 175; car*y-

ing on a theater, Pease v. Cole,

supra; operating a threshing ma-

chine, Horn v. City Bank, 32 Kan.

518; keeping livery-stable, Levi v.

Latham, supra; carrying on a laun-

dry, Neale v. Turton, 4 Bing. 149;

digging tunnels, Gray v. Ward, 18

111. 32; practicing law, Friend v.

Duryee, supra; or medicine, Cros-

thwait v. Ross, 1 Humph. (Tenn.)

23, 34 Am. Dec. 613; sawing lum-

ber, Dowling v. National Bank

(1891), 145 U. & 512, 36 L. ed. 795,

12 Sup. Ct Rep. 928; building,

Sniveley v. Matheson (1895), 12

v. Walker (1894), 66 Vt. 285, 29 Atl
Rep. 146; keeping a tavern, Coch
v. Branch Ban~ S Ala. 175; cavying on a theater, Pease v. f'40le,
sup ra; operating a threshiDR; machine, Horn v. City Bank. 82 Kan.
518; keeping livery-stable, Levi v.
Latham, supra; carrying on a laundry, Neale v. Turton, 4 Bing. 149;
djgging tunnels, Gray v. Ward, 18
Ill. 32; practicing law, Friend v.
Duryee, supra; or .medicine, Orosthwait v. Ross, i Humph. (Tenn.)
23, 34 Am. Dec. 613; sawing lumher, Dowling v. National Bank
(1891), 145 U. S. 512, 36 Led. 795,
12 Sup. Ct. Rep. 928; building,
Sniveley v. Matheson (1895), 12
Wash. 88, 40 Pac. Rep. 628.
·
1 See Rothwell v. Humphreys
(1795), 1 Esp. 406, Ames' Cas. on
Partn. 635, and note; Howze v.
Patterson (1875), 63 Ala. 205, 25
Am. Rep. 607; Walsh v. Lennon

(1881), 98 IlL 27, 88 Am. Rep. 75;
Sherwood v. Snow (1877), (6 Iowa,
481, 26 Am. Rep. 155; Harris v. Baltimore (1890), 73 Md. 22, 25 Am. St.
Rep. 065, 8 L. R.. A. 677; Gilchrist
v! Brande (1883), 58 Wis. 184; Coller v. Porter (1891), 88 Mich. 549, 50
N. W. Rep. 658.
2ButseeHoskinson v.Eliot(1869),
62 Pa. St. 393; Leftier v. Rice (1873),
44 Ind. 103.
a See Bond v. Gibson (1808), 1
Camp. 185, Ames' Cas. on Partn.
537, and note; Lynch v. Thompson
(1883), 61 :Miss. 354; Stillman v.
Harvey (1879), 47 Conn. 27; John·
ston v. Trask (1889), 116 N. Y. 186,
22 N. E. Rep. 377, 15 ~m. St. Rep.
894, 5 LR.. A. 630; Porter v. Curry
. (1869), 50 fil 319, 99 Am. Dec. 520;
Davis v. Cook (1879), 14 Nev. 265;
Kenney T. Altvater (1874), '1'1 P a.
St. 84.

Wash. 88, 40 Pac. Rep. 628.

1 See Rothwell v. Humphreys

(1795), 1 Esp. 406, Ames' Cas. on

Partn. 535, and note; Howze v.

Patterson (1875), 53 Ala. 205, 25

Am. Rep. 607; Walsh v. Lennon
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/
POWEES OF PABTNEBS. [ 177-179.

POWE.RS OF P .ABTNJmS.

The purchase may be on credit, and may be of either real

[§§ 177-179.

or personal property within the limits stated.

If the power exists, the firm is none the less bound because

the partner buying subsequently misapplied the goods.

An unauthorized purchase may, of course, be ratified by

the other partners.

177. Collecting and receiving payment. Every

partner in a firm, whether trading or non-trading, has im-

plied authority to receive payment of debts and other obli-

gations due to the firm, and to give receipts or discharges

therefor. 1 He may take a bill or note in payment, 2 though

he cannot ordinarily take goods unless that is customary, 1

The purchase may be on credit~ and may be of either real
or personal property within the limits stated.
If the power exists, the firm is none the less bound because
the partner buying subsequently misapplied the goods.
An unauthorized purchase may, of course, be ratified by
the other partners.

and, of course, he cannot accept his own outstanding note in

payment, or offset the firm debt against one of his own, or

accept goods for himself in payment of the debt due to the

firm. 4

178. Compromising debts. A partner's power to

bind the firm by the compromise of a debt due to it is fre-
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quently laid down in general terms, but it is certainly not

without limitation, and must, at least, be exercised without

fraud or collusion, in good faith and with reasonable pru-

dence.*

179. Confessing judgment. One partner has no

implied power to confess judgment or to give a T arrant of

1 Allen v. Farrington (1855), 2 (EL), 143, 12 Am. Dec. 151 : Warder

Sneed(Tenn.), 526; Major v.Hawkes v. Newdigate (1851), 11 B. Mon.

(1850), 12 IU. 298; Prentice v. Elliott (Ky.) 174, 52 Am. Dec. 566; Farwell

(1883), 72 Ga. 154; Salmon v. Davis v. St Paul Trust Co. (1891), 45 Minn.

(1812), 4 Binn. (Pa.) 375, 5 Am. Dec. 495, 48 N. W. Rep. 326, 22 Am. St

§ 177. ~ Collecting and receiving payment.· Every
partner in a firm, whether trading or non-trading, has implied authority to receive payment of debts and other obliga.tions due to the firm, and to give receipts or discharges
th.erefor.1 He may take a bill or note in payment,2 though
he cannot ordinarily take goods unless that is customary,1
and, of course, he cannot accept his own outstanding note in
payment, or offset the firm debt against one of his own, or
accept goods for himself in payment of the debt due to the
firm.'

410; Moist's Appeal (1873), 74 Pa. Rep. 742.

St 166. *See 1 Lindley on Partnership,

Heartt v. Walsh (1874), 75 HL 136; Pierson v. Hooker (1808), 8

200. Johns. (N. Y.) 68, 3 Am. Dec. 467;

*Lee v. Hamilton (1854), 12 Tex. Noyes v. Railroad Co. (1861), 80

413. Conn. 1; Hawn v. Land Co. (1887X

4 Gregg v. James (1825), Breese 74 CaL 418, 16 Pac. Rep. 196.
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§ 178. --Compromising debts.-A partner's power to
bind the ti.rm by the compromise of a debt due to it is fr&quently laid down in general terms, but it is certainly not
without limitation, and must, at least, be exercised without
fraud or collusion, in good faith and with reasonable pru- ·
dence.1
§ 179. - - Confessing judgment.- One partner has no
implied power to confess judgment or. to give all 11.rrant of
1 Allen

v. Farrington (1855), 2 (Ill), 143, 12 Am. Dec.151: Warder
Sneed(Tenn.),526;Majorv.Hawkes v. Newdigate (1851), 11 B. Mon.
(1850), 12 ill. 298; Prentice v. Elliott (Ky.) 174, 52 Am. Dec. 566; Farwell
(1883), 72 Ga. 154; Salmon v. Davis v. St. Paul Trust Co. (1891), 45 Minn.
<W12), 4 Bjnn. (Pa.) 375, 5 Am. Dec. 495, 48 N. W. Rep. 826, ,22 Am.: St.
410; Moist's Appeal (1878), 74 Pa. Rep. 742.
St. 166.
11 See 1 Lindley on Partnership,
2Heartt v. Walsh (1874), 75 fil 136; Pierson v. Hooker (1808), 3
200.
Johns. (N. Y.) 68, 3 Am. Dec. 467;
aLee v. Hamilton (1854), 12 Tex. Noyes v. Railroad Co. (1S61), SO
413.
. Conn. 1; Hawn v. Land Co. (1887),
'Gregg v. James (1825), Breese 74 Cal. 418, 16 Pac. Rep. 196.
121

180, 181.] LAW OF PAKTNKBSHIP.

§§ 180, 181.]

LAW 01" PARTNERSHIP.

attorney to confess judgment against the firm npon a debt

due by it, though the judgment may be valid against the

partner as an individual. 1

180. Deeds and instruments under seal. It is a

general rule that one partner has no implied authority to

bind the firm by deed, bond, mortgage or other instrument

attorney to confess jndgment against the firin upon a debt
due by it, though the judgment may be valid against the
partne.r as an individual.1

under seal; though the partner executing it may thereby

bind himself in many cases, either upon the instrument itself

or upon an implied warranty of authority. To sustain such

instruments against the firm, when executed by a single

partner, the previous authorization or subsequent ratifica-

tion by the firm must be shown. 7 Contrary to the rule

usually applicable in such cases, this authorization or ratifica-

tion may be effected by parol. 8

J A release of a fitm obligation is an exception to this rule

forbidding the execution of sealed instruments; and in any

case an act unnecessarily done under seal may, if otherwise

valid, be sustained by the rejection of the seal as surplusage. 4
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181. Hiring property. - One partner has implied

power to bind the firm by contracts for the hiring of such

property as the usual prosecution of the firm business re-

quires. Thus, for example, one partner may bind the firm

by a contract for the lease of premises on which to carry on

See Hier v. Kaufman (18), 134 26 Vt. 154, 60 Am. Deo. 303; Rus-

I1L 215, 25 N. E. Rep. 217; North v. sell v. Annable (1871), 109 Mass. 72,

Mudge (1862), 13 Iowa, 496, 81 Am. 12 Am. Rep. 665; Hull v. Young

Dec. 441; Morgan v. Richardson (1889), 80 S. C. 121,3 L. R. A. 521.

(1852), 16 Mo. 409, 57 Am. Dec. 235; Tischler v. Kurtz (1895), 35 Fla.

Soper v. Fry (1877), 37 Mich. 236. 323, 17 So. Rep. 661.

In Pennsylvania, see Boyd v. 4 Edwards v. Dillon (1893), 147 DL

§ 180. - - Deeds and instruments under seal.-It is a
general rule that one partner has no implied authority to
bind the firm by deed, bond, mortgage or other instrument
under seal; though the partner executing it may thereby
· bind himself in many cases, either upon the instrument itself
or upon an implied warranty of authority. To sustain such
instruments against the firm, when executed by a single
partner, the previous authorization or subsequent ratification by the firm must be shown.2 Contrary to the rule
usually applicable in such cases, this au\liorization or ratificar
tion may be effected by parol.1
·
) A release of a finn obligation is an exception to this rule
lorbidding the exe tion of sealed instruments; and in any
case an act unnecessarily done under seal may, if otherwise
valid, be sustained by the rejection of the seal as surplusag~.'
l

Thompson (1893), 153 Pa. St. 78, 25 14, 35 N. E. Rep. 135, 37 Am. St

AtL Rep. 769, 34 Am. St. Rep. 685. Rep. 199; Hocking v. Hamilton

In Virginia, see Alexander v. Alex- (1893), 158 Pa. St 107, 27 AtL Rep.

ander, 85 Va. 353; and in Louisiana, 836; Price v. Alexander (1850), 2

see Wilmot v. The Ouachita Belle, Greene (Iowa), 427, 52 Am. Dec. 526;

82 La. Ann. 607. Skinner v. Dayton (1822), 19 Johna

McDonald v. Eggleston (1853\ (N. Y.) 513, 10 Am. Dec. 286.
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§ 181. - - Hiring property.-· One partner has implied
power to bind the firm by contracts for t.he hiring of such
property as the usual prosecution of the firm business requires. Thus, for example, one partner may bind the firm
by a contract for the lease of premises on which to carry on
1 See

Hier v. Kaufman (18-), 134
215, 25 N. E. Rep. 217; North v.
Mudge (1862), 13 Iowa, 496, 81 Am.
Dec. 441; Morgan v. Richardson
(1852), 16 Mo. 409, 57 Am. Pee. 235;
Soper v. Fry (1877), 37 Mich. 236.
In Pennsylvania, see Boyd v.
Thompson (1893), 153 Pa. St. 78, 25
AtL Rep. 769, 34 Am. St. Rep. 685.
In Virginia, see Alexander v. Alexantler, 85 Va. 353; and in Louisiana,
see Wilmot v. The Ouachita Belle,
82 La. Ann.-607.
•McDonald v. Eggleston (1853).

m

26 Vt. 15~ 60 Am. Dec. 303; Russell v. Annable. (1871), 109 Mass. 72,
12 Am. Rep. 665; Hull v. Young
(1889), SO S. C. 12~ 3 L. R. A. 521.
I Tischler v. Kurtz (1895), 35 Fla.
823, 17 So. Rep. 661.
•Edwards v. Dillon (1893), 147 DL
1~ 35 N. E. Rep. 135, 37 Am. St.
Rep. 199; Hocking v. Hamilton
(1893), 158 Pa. St. 107, 27 Atl Rep.
836; Price v. Alexander (1850), 2
'Greene (Iowa). 427, 52-Am. Dec. 526;
Skinner v. Dayton (1822), 19 Johns.
(N. Y.) 513, 10 .Am. Dec. 28&
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POWERS OF PAKTNEES. [ 182, 183.

the business of the firm, 1 or for the hiring of horses neces-

POWERS OF P .ARTNERS.

[§§ 182, 183.

sary for the conduct of the partnership affairs. 2

182. Insurance. One partner has implied power

to bind the firm by contracts for the insurance of the part-

nership property. 3 In case of loss, his power extends to the

settlement of the loss with the insurance company. 4 He

the business of the firm,1 or for the hiring of horses neces- ·
sary for the conduct of the p~rtnership affairs. 2

may also bind the firm by consenting to the cancellation or

surrender of a policy. 5

183. Mortgages and pledges. The power of one

partner to pledge or mortgage the personal property of the

firm to secure money borrowed seems to be co-extensive

with the power to bprrow. In respect of mortgages and

pledges to secure partnership indebtedness, the authorities

are not in harmony, but the prevailing rule is that one part-

ner has the implied power to mortgage, certainly part, and

usually all, of the property of the firm kept for sale, to se-

§ 182. - - Insurance.- One partner has implied power
to bind tl;le firm by contracts for the insurance of the partnership property. 3 In case of loss, his power extends to the
· settlement of the loss with the insurance company. 4 He
may also bind the fi.rm by consenting to the cancellation or
surrender of a policy.5

cure the payment of the firm debts. As to that not kept

for sale, the power to mortgage it all would seem to be sub-
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ject to the same limitations as the power to assign for the

beLefit of creditors. 6

But one partner has, of course, no implied power to pledge

or mortgage the partnership property to secure his own pri-

1 Seaman v. Ascherman (1883), 57 375; Donald v. Hewitt (1859), 33

Wis. 547, 15 N. W. Rep. 788; Still- Ala, 534, 73 Am. Dec. 431; Robards

man v. Harvey (1879), 47 Conn. 26; v. Waterman (1893), 96 Mich. 233,

Smith v. Cisson (1867), 1 Colo. 29. 55 N. W. Rep. 662; Hage v. Camp-

2 Sweet v. Wood (1893), 18 R. L bell (1891), 78 Wis. 572, 47 N. W.

386, 28 AtL Rep. 335. Rep. 179, 23 Am. St. Rep. 422; Git-

3 Hooper v. Lusby (1814), 4 Camp, izens' Nat. Bank v. Johnson (1890),

06; Peoria Ins. Co. v. Hall (1864), 79 Iowa, 290, 44 N. W. Rep. 551;

12 Mich. 202. McCarthy v. Seisler (1891), 130 Ind.

4 Brown v. Hartford Ins. Co. 63, 29 N. E. Rep. 407; Phillips v.

(1875), 117 Mass. 479. Furniture Co. (1890), 86 Ga. 699, 13

5 Hillock v. Traders' Ins. Co. S. E. Rep. 19; Horton v. Bloedorn

ass-i), 54 Mich. 531, 20 N. W. Rep. (1893), 37 Neb. 666, 56 N. W. Rep.

571. 321 ; Letts-Fletcher Co. v. McMaster

"See Tapley v. Butterfield (1840), (1891), 83 Iowa, 449, 49 N. W. Rep.

1 Mete. (Mass.) 515, 35 Am. Dec, 1035.
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§ 183. - - Mortgages and pledges.- The. power of one
partner to pledge or mortgage the personal property of the
firm to secure money borrowed seems to be co-extensive
with the power to bprrow. In respect of mortgages and
pledges to secure partnership indebtedness, the authorities
are not in harmony, but the prevailing rule is that one partner has the implied power to mortgage, certainly part, and
usually all, of the property of the firm kept for sale, to secure the payment of the firm debts. As to that not kept
for sale, the power to mortgage it all would seem to be subject to the same limitations as · the power to assign for the ·
beLefit of creditors.6
But one partner has, ~f course, no implied power to pledge
or mortgage the partnership property to secure his owil pril Seaman v. Ascherman (1883), 57
Wis. 547, 15 N. W. Rep. 788; Stillman v. Harvey (1879), 47 Conn. 26;
Smith v. Cisson (1867), 1 Colo. 29.
2 Sweet v. Wood (1893), 18 R. L
386, 28 Atl Rep. 335.
J Hooper v. ~usby (1814), 4Camp.
J6; Peoria Ins. Co. v. Hall (1864),
12 Mich. 202.
4 Brown v. Hartford Ins. Co.
(1875), 117 Mass. 479.
5 Hillock v. Traders' Ins. Co.
f1 884), 54 Mich. 531, 20 N. W. Rep.

375; Donald v. Hewitt (1859), 33
Ala. 534, 73 Am. Dec. 431; Robards
v. Waterman (1893), 96 Mich. 233,
55 N. W. Rep. 662; Hage v. Campbell (1891), 78 Wis. 572, 47 N. W.
Rep. 179, 23 Am. St. Rep. 422; Citizens' Nat. Bank v. Johnson (1890),
79 Iowa, 290, 44 N. W. Rep. 551;
McCarthy v. Seisler (1891), 130 Ind.
63, 29 N. E. Rep. 407; Phillips v.
Furniture Co. (1890), 86 Ga. 699, 13 .
S. E. Rep. 19; Horton v. Bloedorn
(1893), 37 Neb. 666, 56 N. W. Rep.
Gil.
321; Letts-Fletcher Co. v. McMaster
s See Tapley v. Butterfield (1840), (1891), 83 Iowa, 449, 49 N. W. Rep.
1 Mete. (Mass.) 515, 35 Am. · Dec. 1035.
·
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' 184-186.] LAW OF PARTNERSHIP. '

·§§ 184-186.J

LA.W OF I) ARTNERSHIP.

1

vate debts, and of this the party taking it presumptively has

knowledge. 1

184. Notice. Notice to or knowledge of one part-

ner in relation to partnership matters is, in general, notice

to or knowledge of the firm.* Although not all of the ques-

vate debts, and of this the party taking it presumptively has
knowledge.1

tions have arisen in partnership cases, the rules applicable

in agency would doubtless apply, *. e., thatj__the_ju>ticejor

knowledge must; have been acquiredjn. relation to the part-

nership business and either during the partnership or so

soon before its creation that the partner receiving the notice

then remembered or must be presumed to have remembered

it.* The exceptions < /to_the general rule would also doubt-

less apply here if the jrartaer were really acting adversely

or were colluding with $lia-party claiming the benefit of the

notice, to defraud the firno.*

185. Payments. Each partner has implied power

to pay the firm debts out of the firm funds; and he may sell

or transfer the firm property in payment of firm debts under
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the same conditions that he might pledge or mortgage it for

the purpose of securing their payment. 6 He has no implied

authority, of course, to pay his private debt with partnership

funds, and cannot transfer partnership property in satisfac-

tion of such a debt.'

186. Sales. Each partner has implied authority

to sell, assign or dispose of, in the regular course of business,

1 See Oliphant v. Markham (1891), (1813), 1 Maule & SeL 255; Ex parte

§ 184-. Notice.- N ot1ce to or knowledge of one partner in relation to partnership matters is, in general, notice
to or knowledge of the firm.~ Although not all of the questions have arisen in partnership cases, the rules applicable
in agency would doubtless apply, i.e., tha~ the ll£)tic~or
;
knowledge mus\ have bften acquired ·
lation to the partnership business a~either during the partnership or so
soon before its creation that the partner receiving the notice
then remembered or must be presumed to have remembered
it.1 The exceptions~ the general rule would also doubtless apply here if the varfuer were really acting adversely
or were colluding with;-oo~arty claiming the benefit of the
) notice, to defraud the firll)...!

79 Tex. 543, 15 a W. Rep. 569, 23 Heatdn, Buck, 386.

Am. St. Rep. 36a 'See Ullman v. Myrick (1890), 33

2 See Tucker v. Cole (1882), 54 Ala. 532, 8 So. Rep. 410; Johnson v.

Wis. 539; Holton v. McPike (1881), Robinson (1887), 68 Tex. 399, 4 S. W.

27 Kan. 286; Herbert v.Odlin (1860), Rep. 625; Hanchett v. Gardner

40 N. H. 267; Howland v. Davis (1891), 138 III 571, 28 N. E. Rep. 788.

(1879), 40 Mich. 546. 8 See Cannon v. LinJsey (1887),

SeeMechem on Agency, 718- 85 Ala. 198, 3 So. Rep. 676, 7 Am.

723. St. Rep. 88; Janney v. Springer

See Bignold T. Waterhouse (1889), 78 Iowa, 617, 43 N. W. Rep.

461, 16 Am. St. Rep. 460.
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§ 185. - - Payments.- Each partner has implied power
to pay the firm debts out of the firm funds; and he may sell
or transfer the firm property in payment of firm debts under
the same conditions that he might pledge or mortgage it for
the purpose of securing their payment.6 He has no implied
authority, of course, to pay his private debt with partnership
funds, and cannot transfer partnership property in satisfaction of such a debt.•

§ 186. - - Sales.- Each partner has implied authority
to sell, assign or dispose of, in the regular course of business,
I See Oliphant v. Markham (1891),
79 Tex. 543, 15 S. W. Rep. 669, 23
Am. St. Rep. 363. .
2 See Tucker v. Cole (1882). 54
Wis. 539; Holton v. McPike (1881),
27 Kan. 286; Herbert v. Odlin (1860),
40 N. H. 267; Howland v. Davis
(1879), 40 Mich. 546.
aSee Mechem on Agency, ~ 718723.
'See Bignold T. Waterhouse

(1813), 1 Maule & Sel 255; Ex parte
Heatdn, Buck, 386.
• See Ullman v. Myrick (1890), ;a
Ala. 532, 8 So. Rep. 410; Johnson v.
Robinson (1887), 68 Tex. .S99, 4 S. W.
Rep. 625; Hanchett v. Gardner
(1891), 138 IIL 671, 28 N. E. Rep. 788.
6 See Cannon v. Lindsey (1887),
85 Ala. 198, 3 So. Rep. 676, 7 Am.
St. Rep. 38; Janney v. Springer
(1889), 78 Iowa, 617, 43 N. W. Rep.
461, 16 Am. St. Rep. 460.
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POWERS OF PARTNERS [ 187.

so much of the partnership property as is designed for sale,

POWERS OF PARTNERS

•

even though it be the whole property of the firm, and may

pass the entire title to it. He may also sell or transfer, in

the course of the business, choses in action and other intan-

gible property of the firm, such as its accounts and bill?

receivable, patent-rights, and the like. And upon the sale

he may give such warranties of title or quality, or may make

such incidental contracts in relation thereto, as are usually

made in like cases. 1

The implied power^ofjcmg. partner to sell the entire prop-

erty of the firm is, by the weight of authority, limited to

that kept for sale, and does not include the power to sell that

kept for tne purposes of carrying on the business. 2

187. Suits at law. "A partner jnay sue in the |

name of himself and copartners without their consent," says ,

Mr. Justice Lindley, 8 " but if he sues against their consent I

he must indemnify them against the costs. So one partner I

may defend an action brought against the firm, indemnify- 1
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ing the firm against the consequences of so doing if he acts \

against the will of the other partners." If the firm is sued,

one partner may employ an attorney who may enter the

appearance of the firm as such, though probably not of the

other partners as individuals. 4

so much of the partnership property as is designed for sale,.
even though it be the whole property of the fi rm, and may
pass the entire title to it. He may also sell or transfer, ill>
the course of the business, choses in action and other intangible property of the firm, such as its accounts and bills
receivable, patent-rights, and the like. And upon the sale
he may give such warranties of title or quality, or may make
such incidental contracts in relation thereto, as are usually
made in like cases.1
The implied power of one partner to sell the entire property, of the firm is, by the wejght of authority, li:raited tothat kept for sale, and does not include the power to sell that
kept for tne. purposes of carrying on t he business. 2

b'or trespasses and other similar acts committed by one

partner in attempting to enforce partnership demands by

§ 187. - - Suit s at law.- "A partner..!!!.ay sue in the-

legal process, the firm will ordinarily be liable. 5 Even for

1 See Ellis v. Allen (1886), 80 Ala. ell's 2d Am. ed.), 271. See, also,

515, 2 So. Rep. 676; Crites v. Wilkin- Kuhn v. Weil (1880), 73 Mo. 213;

son (1884), 65 Cal. 559, 4 Pac. Rep. Ward v. Barber, 1 E. D. Smith (N.

567; First Nat. Bank v. Freeman Y.), 423.

(1882), 47 Mich. 408; Schneider v. 4 See Phelps v. Brewer (1852), 9

Sansom (1884), 62 Tex. 201. Cush. (Mass.) 390, 57 Am. Dec. 56;

2 See Lowman v. Sheets (1890), Haslet v. Street (1823), 2 McCord

124 Ind. 417, 24 N. E. Rep. 351, 7 L. (S. C.), 310, 13 Am. Dec. 724, and

R A. 784; Wilcox v. Jackson (1884), note; Hall v. Lanning (1875), 91

7 Colo. 521, 4 Pac. Rep. 966; Cay ton U. S. 160, 23 L. ed. 271; Bennett v.

v. Hardy (1858), 27 Mo. 536. Stickney (1845), 17 Vt 531.

8 1 Lindley on Partnership (Ew- 5 See Harvey v. Adams (1875), 32:

125

name of himself and copartners without their consent," saysMr. Justice Lindley,3 "but if he sues ~inst their consent .
he must indemnify them against the costs. So one partnerinay defend an action brought agamst the firm, i~mnify
ing the firm against the consequences of so doing if he acts
against the will of the other partners." If the firm is sued,._
one partner may employ an attorney who may enter the
appearance of the firm as such, though probably not of theother partners as individuals.'
-~' or trespasses and other similar acts committed by onepartner in attempting to enforce partnership demands by
legal process, the firm will ordinarily be liable. 5 Even for

-

1 See Ellis v. Allen (1886), 80 Ala. ell's 2d Am. ed.), 271. See, also,
515, 2 So. Rep. 676; Crites v. Wilkin- Kuhn v. W eil (1880), 73 Mo. 213;
son (1884), 65 Cal. 559, 4 Pac. Rep. Ward v. Barber, 1 E. D. Smith (N._
567; First Nat. Bank v. Freeman Y.), 423.
(1882), 47 Mich. 408; Schneider v.
4 See Phelps v. Brewer (1852), 9
Sansom (1884), 62 Tex. 201.
Cush. (Mass.) 390, 57 Am. Dec. 56;
2 See Lowman v. Sheets (1890), H aslet v. St reet (1823), 2 McCord
124 Ind. 417, 24 N. E. Rep. 351, 7 L. (S. C.), 310, 13 Am. Dec. 724, and
R. A. 784; Wilcox v. Jackson (1884), note; H all v. La nning (1875), 91
7 Colo. 521, 4 Pac. Rep. 966; Cayton U. S. 160, 23 L. ed. 271; Bennett v.
v. Hardy (1858), 27 Mo. 536.
Stickney (1845), 17 Vt. 531.
11 Lindley on Partnership (Ew5 See Harvey v. Adams (1875), 32:,
125

I

188, 189.] LA.W OF PAETNEBSHIP.

§§ 188, 189.]

LAW OF PARTNERSHIP.

the malicious acts of one partner, the others may be liable

if they co-operate in them or subsequently ratify them;

though one partner is not liable for a malicious prosecution

carried on by his partner if he did not know of it or con-

sent to it, and no benefit resulted to the firm. 1

188. Suretyship and guaranty. One partner

ay bind the firm upon a contract of suretyship or guar-

anty for the partnership purposes and within the scope of

ts business; 2 but he has no implied authority to bind the

the malicious acts of one partner, the others may be liable
if they co-operate in them or subsequently ratify them;
though one partner is not liable for a malicious prosecution
carried qn by his partner if he did not know of it or consent to it, and no benefit resulted to the firm. 1

firm by contracts of guaranty or suretyship either for him-

self individually or for strangers to the firm. 3

Where the indorsement of the firm name appears as such

upon what is clearly the individual note of the partner, it

is evidence of itself that the firm name is used for his ac-

commodation, and the firm cannot be held unless it author-

ized it; but where the instrument does not disclose that it is

the individual obligation of one partner, as where the note

of the partner is made to the firm and indorsed in its name
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by that partner for his own benefit, a bonafide holder igno-

rant of the fraud can recover. 4

189. Of the powers of a majority. The extent to

which a majority of the partners may control the partner-

ship affairs is not definitely settled by the authorities. It

is clear, however, that a majority cannot, against the dissent

of the minority, change the essential nature or extent of the

partnership business as originally agreed upon, as to alter

Mich. 472; Rolfe v. Dudley (1885), St. Rep. 636; Andrews v. Planters'

68 Mich. 208, 24 N. W. Rep. 657; Bank (1846), 7 Smedes & Mar. (Miss.)

Kuhn v. Weil, supra. 192, 45 Am. Dec. 300; New York,

1 Rosecrans v. Barker (1885), 115 etc. Ins. Co. v. Bennett (1825), 5

HI. 331, 56 Am. Rep. 169. Conn. 574, 13 Am. Dec. 109, and

2 See First National Bank v. Car- note.

penter (1875), 41 Iowa, 518; Jordan <See Redlon v. Churchill (1882),

v. Miller (1881), 75 Va. 442; Wilkins 73 Ma 146, 40 Am. Rep. 345; Sher-

§ 188. - - Suretyship and guaranty.- One partner
ay bind the firm upon a contract of suretyship or guaranty for the partnership purposes and within the scope of
~-- ·ts business; 2 but he has no implied authority to bind the
firm by contracts of guaranty or suretyship either for himself individually or for strangers to the :firm.3
Whe;e the indorsement of the firm name appears as such
upon what is clearly the individual note of the partner, it
is evidence of itself that the firm name is used for his accommodation, and the firm cannot be held unless it authorized it; but where the instrument does not disclose that it is
the ir~di vidual obligation of one partner, as where the note
of the partner is made to the firm and indorsed in its name
by that partner.for his own benefit, a bona fide holder ignorant of the fraud can recover.'

v. Pearce (1848), 5 Denio (N. Y.), 54L wood v. Snow (1877), 46 Iowa, 481,

'See Clarke v. Wallace (1891), 1 26 Am. Rep. 155; Atlas Nat Bank

N. D. 404, 48 N. W. Rep. 839, 26 Am. v. Savery (1879), 127 Masa 75.
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§ 189. Of the powers of a majority. -The extent to
which a majority of the partners may control the partnership affairs is not definitely settled by the authorities. It
is clear, however, that a majority cannot, against the dissent
of the minority, change the essential nature or extent of the
partnership business as originally agreed upon, as to alter
Mich. 472; Rolfe v. Dudley (1885),
58 Mich. 208, 24 N. W. Rep. 657;
Kuhn v. Weil, mpra.
1 Rosecrans v. Barker (1885), 115
IlL 331, 56 Am. Rep. 169.
2 See First National Bank v. Car·
penter (1875), 41 Iowa, 518; Jordan
v. Miller (1881), 75 Va.. 442; Wilkins
v. Pearce (1848), 5 Denio (N. Y.), 541.
'See Clarke v. Wallace (1891), ·1
N. D. 404., 48 N. W. Rep. 339, 26 Am.

St. Rep. 636; Andrews v. Planters'
Bank (1846), 7 Smedes & Mar. (Miss.)
192, 45 Am. Dec. 300; New York,
etc. Ins. Co. v. Bennett (1825), 5
Conn. 574, 13 Am. Dec. 109, and
note.
'See Redlon v. Churchill (1882),
73 Me. 146, 40 Am. Rep. 345; Sher·
wood v. Snow (1877), 46 Iowa, 481,
26 Am. Rep. 155; Atlas Nat. Bank
v. Savery (1879), 127 Mass. 75.
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POWERS OF PABTNEB8. [ 190.

POWERS OF P A.RTNEBS.

or amend the articles, reduce or increase the capital, embark

. [§ 190.

upon a new business, change its location, alter the share of

a partner, admit a new member, and the like. If they do,

the dissenting partners may withdraw from the firm. 1

But as to matters pertaining merely to the manner of con-

ducting the business, and all questions concerning the in-

ternal affairs of the partnership, it is equally clear that, if

the articles do not determine them, the partners themselves

must decide, and here the majority will prevail. While one

of two partners cannot, therefore, prevail against the ex-

pressed dissent of his partner, inasmuch as each has an equal

voice, it is held that a majority, where there are more than

two, can prevail as to these incidental matters, even against

the dissent of the minority. 1

190. Ratification of unauthorized acts. The acts of

one partner which may bind the firm may be not only those

which have been previously and expressly authorized, or

which are implied from the mere existence of the relation,
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but may also be those which, though unauthorized when

done, have subsequently been ratified by the other partners.

Liability may thus be imposed either in contract or in tort.

The occasions and conditions of ratification in these cases

are the same as in any other case of agency the firm or

the other partners being principal, and the partner acting

or amend the articles, reduce or increase the capital, embark
upon a new business, change its location, alter the share of
a partner, admit a new member, and the like. If they do,
the dissenting partners may withdraw from the :firm.1
But as to matters pertaining merely to the manner of conducting the business, and all questions concerning the internal affairs of the partnership, it is equally clear that, if
the articles do not determine them, the partners themselves
must decide, and here the majority will prevail. While one
of two partners cannot, therefore, prevail against the expresse'd dissent of his partner, inasmuch as each has an equal·
voice, it is held that a majority, where there are more than
two, can prevail as to these incidental matters, even against
the dissent of the minority.'

being agent, and as the reader is assumed to be familiar

with this subject from his previous study of agency, no dis-

cussion of it will be attempted here.*

i See Const v. Harris (1824), Turn. 27 Ala, 245; Staples v, Spra-rue

&R.517; Abbott v. Johnson (1855), (1883), 75 Me. 458; Clarke v. Kail-

83 N. H. 9; Zabriskie v. Railroad road Co. (1890), 136 Pa. St. 408, 20

Co. (1867), 18 N. J. Eq. 178, 90 Am. AtL Rep. 562; ante, 163.

Dec. 617. See Mechem on Agency, 10U-

>See Johnston v. Button (1855), 183.
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§ 190. Ratification of unanthorizec? acts. -The acts of
one partner which may bind the firm may be not only those.
which have · been previously and expressly authorized, or
whicli are implied from the mere existence of the relation,
hq.t may also be those which, though unauthorized when
done, have subsequently been ratified by the other partners.
Liability may thus be imposed either in contract or in tort.
The occasions and conditions of ratification in these cases
are the same as in any other case of agency- the firm or
the other partners being principal, and the partner acting
being agent,- and as the reader is assumed to be familiar
with this subject from his previous study of agency, no discussion of it will be attempted here.1
1 See

Const v. Harris (1824), Turn. 27 Ala. 245; Staples v. S p rag 111:.
(1883), 75 Me. 458; Clarke v. Rail82 N. H. 9; Zabriskie v. Railroad road Co. (1890), 136 Pa. St. 408, 20
Co. (1867), 18 N.-J. Eq. 178, 90 Am. AtL Rep. 562; ante,§ 163.
Dec. 617.
1 See Mechem on Agency,§§ 100'See Johnston T. Dutton (1855), 182.
& R. 517; Abbott v. Johnson (1855),
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