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or DISSOLUTION AND NOTICE.

HOARD vs. CLUM.

Supreme Con-rt of Minnesota, 1883.

81 Minn. 186, l7 N. W. Rep. 275.

Action for an accounting and the winding up of the aﬁairs of

it partnership. The plaintiffs in the action are three of the

"partners and the widow and heirs-at-law of a fourth partner,

and the defendant is the only other partner. From the articles

which are dated March 15, 1880, it appears that the partner-

ship was formed, under the name of the Clum Compounding

XII.

Company, for the purpose of manufacturing and selling a med-

icine, and that the partnership was “to have an existence of

thirty years from the date of these articles, unless sooner

dissolved by mutual consent.” The articles also provide for

OF DISSOLUTION AND NOTICE.

the taking of inventories at stated times, and that, in case any

member of the partnership may wish at any time to dispose of

his interest in the business, the other partners are to have the

right to purchase such interest by paying its value as deter-

mined by the last preceding inventory. The articles then pro-

vide that “in case of death of any member of the company, the

HOARD' vs. Ct.UM.
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heirs of such member may retain their interest therein, with all

the rights and privileges of the original members; and the

8uprenw; Coiirt of Mitaneaota., 1BU.

administrator of his estate, or the executor under his will, shall

represent such heir or heirs at the meetings (or otherwise) of

81 Mino. 186, 1'1 N. W. Rep. 275.

said company, so as to share the burden of management; and

in the event that this cannot be done, the company shall have

the right to purchase the interest of such deceased member in

the same manner, and for the same amount, as in the case of

Action for an accounting and the winding up of the llffairs of
ll i>artnetship. The plaintiffs in the acfion are three of t'IW
partners and the widow and heirs-at-law of a fourth partner:
an~ tlle defendant iR the only other partner. From the article~
which are dated March 15, 1880, it appears that the partnership was formed, under the name of the Clum Compounding
Company, for the purpose of manufacturing and selling a medicine, and that the partnership was "to have an existence of
thirty years from the <late of these articles, unless sooner
dissolved by mutual c-0nsent." The articles also provide for
the taking of inventories at stated times, and that, in case any
member of the partnership may wish at any time to dispose of
his interest in the business, the other partners are to have the
right to purchase such interest by paying its value as determined by the last preceding inventory. The articles then provide that "in case of death of any member of the company; the
heirs of such member may retain their interest therein, with all
the rights and privileges of the original members; and the
administrator of his estate, or the executor under his will, shall
re11resent such heir or heirs at the meetings (or otherwise) of
said company, so ns to share the burden of management; and
ln the event that this ca~not be done, the company shaJJ have
the right to purchase the interest of snch deceased member in
the same manner, and for the same amount, as in the case of

HoAnD v8. C.uu11.

I -Hosmb vs. Gram. 1* 351

a member wishing to sell as before stated. Nothing in the

351

foregoing articles is to be construed as meaning that the com-

pany is compelled to pay at the inventory price, but it simply

gives the right to buy on the above-named terms if it chooses

to do so; and each party to this agreement hereby grants such

right and privilege to buy such retiring or deceased party’s

interest on above-named terms; the company reserving the

right to buy at better ﬁgure and terms if they can.” The

complaint further alleges the adoption of a resolution, on

February 17, 1882, for the discontinuance of business and the

"dissolution of the partnership, and due notice thereof given to

defendant; also the death of one of the partners, on April 1,

1882, and the refusal of each and all of the plaintiffs to pur-

chase the interest of the deceased partner. .

Defendant demurred to the complaint on the grounds (1)

that there is a defect of parties plaintiff, and (2) that the com-

plaint does not state facts suﬂicient to constitute a cause of

action. The demurrer was overruled and the defendant ap-

pealed.

H. G. Williston, for plaintiff.
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J. 0'. McClure, for appellant.

Bnnnr, J. 1. An excess of parties is not ground of demurrer

‘as “a defect of parties,” in the meaning of Gen. St. 1878, c. 66,

’§ 92, subd. 4; Pomeroy on Remedies, § 206; Richtmg/er rs.

’R'ichtm3/er, 50 Barb. (N. Y.) 55; Allen vs. City of Buffalo, as N. Y.

280; Lewis vs. W-ill-imns, 3 Minn. 95 (151). _ ‘

2. Three members of a partnership ﬁrm and the heirs of a

deceased fourth bring this action against the remaining mem-

a· member

wishing to sell a8 before stated. Nothing in the
foregoing articles is to be construed as meaning that the com·
pany is compelled to pay at the inventory price, but it simply
gives the right to buy on the above-named terms if it chooses
to do so; and each party to this agreement hereby grants such
right and privilege to buy such retiring or deceased party's
interest on above-named terms; the company reserving the
right to buy at better figure and terms if they can." '.l'he
complaint further alleges the adoption of a resolution, on
February 17, 1882, for the discontinuance of business and the
·'1issolution of the partnership, and due notice thereof given to
d.e fendant; also the death of one of the partners, on April 1,
1&:2, and th(' refusal of each and all of the plaintiffs to purchase the interest of the deceased partner.
nC'fendant demurred to the complaint on the grounds (1)
'that there is a defect of parties plaintiff, and (2) that the com·
plaint does not state facts sumcient to constitute a cause of
action. The demurrer was overruled an'1 the defendant ap~nled.

ber, for the purpose (1) of having the partnership adjudged

dissolved; (2) of having the partnership wound up, and, to that

H. C. Will'8tc»i,

for plaintiff.

end, an accounting had, a receiver appointed, its assets con-

verted, its debts paid, and the rights of the partners among

,/. 0. Mc(Hure, for aIJPellant.

themselves ascertained and adjusted.

In the absence of previous agreement to the contrary, the.

death of a partner works a total dissolution of a partnership;

that is to say, a dissolution both as respects the deceased and"

the surviving partners: Pollock on Partnership, § 183; Coll-

yer on Partnership, §§ 103, 106; Story on Partnership, §§ 317,

819 a; Mavrlett vs. Jackman, 3 Allen (Mass) 287; Roberts vs.

11EnnY, J. 1. An e:cccss ot parties ts not gfonnd of demurrer
ns "a defect of parties," in the meuning of Gen. St. 1878, c. 6G.,
t nz, subd. 4; Pomeroy on RPmE'dieA, § 206; R-ichtmt1er 1:-9.
"Rwhtmyer, 50 Barb. (N. Y.) 55; Allen vs. Oitu of BuffakJ, 38 N. Y.
280; Leu:is vs. lV-illimns, !l .Minn. 95 (151).
·
2. Three members of a partnership firm and the heirs of a

dec:eased fourth bring this action against the remaining member, for the purpose (1) of having the partnership adjudged
dissolved; (2) of hnving t.he partnership wound up, and, to that
end, aD' accounting had, a receiver appointed, its assets convert<'d, its debts pnid, and the rights of the partners among
tht:mselves ascertained and adjusted.
Jn the absence of previous agreement to the contrary, the ,
death of a partner works a total dissolution of a partnership;/
that is to say, a dissolution both as respects the deceased and;
t\le surviving partners: Pollock on Partnership, § 183; Collyer on Partnership, ~§ 103, 106; Story on Partnership, §§ 317,
319 a; Ma·rlett vs. Jackman, 3 Allen (Mass.) 287; Roberts .:a.
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Kelsey, 38 Mich. 602; 1 Lindley on Partnership, 231. A simple

provision in the articles for the continuance of the partnership

for a ﬁxed period, as, in the present instance, for thirty years,

is not such an agreement: Collyer on Partnership, §§ 100, 105 ;

Crawford ts. H amilton, 3 Madd. 251; Crosbi-e vs. Guion, 23 Beav.

518; Story on Partnership, § 319 a. Mining partnerships

appear to be governed by somewhat different rules: Jomzs vs.

Clark, 42 Cal. 180.

In case of such dissolution, the right of surviving partners

and of the representative of a deceased partner to have the

partnership wound up, and any surplus property distributed,

-is matter of course; 1 Collyer on Partnership, § 107.

In the case at bar the partnership was dissolved by the death

of the partner Hoard. The articles contain no stipulation

for the continuance of the business of the concern, except upon

speciﬁed contingencies, none_of which have occurred, and none

of which, therefore, cut any material ﬁgure in the case. It

follows that the three partners plaintilt can maintain this

action against the partner who refuses to recognize the dissolu-

tion, and to co-operate in closing up and adjusting the business
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of the concern. As respects their right to maintain it, it is not

important that the heirs of the fourth partner, who are joined

with them as plaintiffs, havealleged no facts to show that

they are proper parties to the action, nor that the executor or

administrator of the deceased is not joined; for no objection,

as respects parties, has been taken, except that there is a defect

of parties on account of the joinder of the heirs, and this we

have disposed of.

Order affirmed.

NOTE: See Mecl\em’s Elem. of Partn., § 245.

See also cases under Subd. VIII, Acrioxs Bsrwnsx PARTNERS.

Kel8ey, 38 Mich. 602; 1 Lindley on Partnership, 231. A simple
provision in the articles for the continuance of the partnership
for a fixed period, as, in the present instance, for thirty years,
is not such an agreement: Collyer on Partnership,§§ 100, 105;
Cratcford i-s. Hamilton, 3 Madd. 251; Crosbie t'B. Guion, 23 Beu-.
51~; Story on Partnership, § 319 a. Mining partnerships
appear to be governed by somewhat differeut rules: Jones w.
Clark, 42 Cal. 180.
In case of such dissolution, the right of surviving partners
and of the representative of a deceased partner to have the
partnership wound up, and any surplus property distributed,
-is matter of course; 1 Collyer on Partnership,§ 107.
In the case at bar the partnership was dissolved by the death
of the partner Hoard. The articles contain no _stipulation
for the continuance of the bmdness of the concern, except upon
specified ~ontingencies, none. of which have occurred, and none
of which, therefore, cut any material figure in the case. It
follows that the three partners plaintiff can maintain this
action against the part:per who refuses to recognize the dissolution~ and to co-operate in closing up and adjusting the business
of the concern. As respects their right to maintain it, it is not
important that the heirs of the fourth partner, who are joined
with them as plaintiffs, have · alleged no facts to show that
they are proper parties to the action, nor that the executor or
administrator of the deceased is not joined; for no objectioa,
as respects parties, has been taken, except that there is a defect
.of parties on account of the joinder of the heirs, and this we
have disposed of.
Order affirmed.
NoTB: See Meehem's Elem. or Partn., ~ 243.
See also cases under 811bd. Vlli, A.orm.:u B&TW.BBN PAB.TYBB&
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HALSEY VS. NORTON.

HALSEY vs. NORTON.

353

Suprerrw Court of Mississippi, 1871.

45 Miss. 703, '7 Am Rep. 745.

Actioh by Norton a assignee in bankruptcy of H. F. Giren

and D. A. Giren, as members of the ﬁrm of Giren, Brown &

Co., against Halsey. Judgment below for plaintitf. Halsey

appealed. ,

HALSEY vs. NORTON.

W. <5 J. R. Ycrger, for appellant.

No counsel for appellee.

Supreme Court of Mississippi, 1811.

Snmnnn, J. It is urged for the plaintiff in error that the

judgment ought to be reversed because the assignee, Norton,

45 Mi1?9. 703, 7 Am Rep. 745.

ought to have united with him as co-plaintitf the solvent part~

ner. It was said by the Chief Baron in Taylor vs. Fields, 4 Ves.

396, “that the surplus of partnership eﬂects is joint property;

and that the interest of each partner is only his share of what

remains after the partnership accounts are taken.” The

asignee takes precisely the position of the bankrupt, as

respects the joint property. That interest is transferred to

him to be administered for the creditors. Bankruptcy does not

Action by Norton as assignee in bankruptcy of H. F. Giren
and I>. A. Giren, as members of the firm of Giren, Brown &
Co., against Halsey. Judgment below for plaintiff. Halsey
appealed.

divest the title of the solvent partner. It dissolves the copart-
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nership, and constitutes the assignee and the solvent partner

W. cf J. R. Yerger, for appellant.

tenants in common or joint owners. To stand in :1 court of law,

the plaintitf must have the entire legal right; if the title be

No counsel for appellee.

held by several, all must join in the suit. Eckhard vs. Wilson,

8 Term Rep. 140, and Murray vs. Murray, 4 Johns. (N. Y.) ch.

70, are to the point that the assignee and the solvent partner

must unite in a suit respecting the joint effects and choses in

action. But it must be manifested that there is another per-

son, not co-plaintitf, who ought t-o, etc.; this may be by plea in

abatement, or by nonsuit if proved on the trial (1 Chitty’s

Plead. 452, 453); or by demurrer if it appears on the face of the

declaration. The declaration is thus: “E. E. Norton, assignee,

etc., of Henry F. Giren and Dickson A. Giren, as members of

the ﬁrm of Giren, Brown & Co.” It is not averred who com-

45

SmnALL, J.

It is urged for the plaintiff in error that the

judgment ought fo be reversed because the assignee, Norton,
ought to have united with him as co-plaintiff the solvent partner. It wns said by the Chief Baron in Taylor -r;s. Fields, 4 Ves.
39f)~ "thnt the surplus of partnershJp effects is joint property;
and that the interest of each partner is only his share of what
remains after the partnership accounts are taken." The
assignee takes precisely the position of the bankrupt, as
respects the joint property. That interest is transferred to
Mm to be administered for the creditors. Bankrupt<'y does not
divest the title of the solvent partner. It dissolves the copar.tnership, and constitutes the assignee and the solvent partner
tenants in common or joint owners. To stand in a court of law,
the plaintiff most have the entire legal right; if the title be
held by several, all must join in the suit. Eckhard vs. Wilson,
8 Term Rep. 14-0, and Murray vs. Murray, 4 Johns. (N. Y.) ch.
70, are to the point that the assignee and the solv~nt partner
must unite in a suit respecting the joint effects and choses in
action. But it must be manifested that there is another person, not co-plaintiff, who ought t·o, etc.; this m'.ly be by plea in
abatement, or by nonsuit if proved on the trial (1 Cbitty's
Plead. 452, 453); or by demurrer if it appears on the face of the
declaration. The declaration is thus: "E. E . Norton, assignee,
etc., of Henry F. Giren and Dickson A. Giren, as members of
the firm of Giren, Brown & Co." It is not averred who com45

354 Casns on Purrnnasaxr.

0.HES Oli PABT.NERSBIP.

pose the ﬁrm, except these two bankrupts, nor does it appear

aﬂirmatively that there were any other members; the copart-

nership name may be and often is purely artiﬁcial, not discov-

ering who are its members. Proof was not made on the trial

that any other person was a member, although objection was

made by the defendant to the admission of evidence, in trutli

of the account, on that ground. If it was not apparent on the

record that there was a solvent partner; if the defendant pro-

posed to nonsuit the plaintiﬂ? or prevent his recovery, she

ought to have proved the existence of such a partner. We do

not think that the record presents the point made by the plain-

tiﬂ’ in error, so that she can avail of it in this court.

Affirmed.

NOTE: See Mechem’s Elem. of Partn.. Q 247; Bank vs. R. R., ante, p. 147.

HOWELL vs. HARVEY.

Supreme Court of Arkansas, 1843.

5 Ark. 270, 39 Am. Dec. 8'76.

Bill for an accounting brought by Harvey, alleging that he

and one Shanklin sold a store of goods to John Howell and

pose the firm, except these two bankrupts, nor does It appear
aftlrmatively that there were any <>ther members; the copartne~ship name may be and often is purely artificial, not discovering who are its members. Proof was not made on the trial
that any other person was a member, although objection was
made by the defendant to the admission of evidence, in truth
of the account, on that ground. If it was n<>t apparent <>D the
record that there was a solvent partner; if the defendant proposed to nonsuit the plaintiff or prevent his recovery, she
ought to have proved the existence of such a partner. We do
not t~ink that the record presents the p<>int made by the plaintiff in error, so that she can avail of it in this court.
Affirmed.

McConnell, taking their notes for the purchase price. That
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McConnell afterwards withdrew; and Harvey bought his inter-

NOT&: See Mechem'& Elem. of Partn., f 247; Bank t.ta. R.R., ante, p. 147.

est, paying therefor his share in the notes. One Smith was

afterwards taken in as partner. The remaining facts suf-

ficiently appear from the opinion. Judgment for the complain-

ant. The defendants appealed.

Linton, for the appellants.

Pike and Baldwin, contra.

Lacy, J . It i said that the bill should have been dismissed

upon the hearing, for the want of proper parties. W'e think

HOWELL vs. HARVEY.

Iotherwise. The necessary parties were all before the court.

-The ﬁrm of John Howell & Co. was composed of John B. Har-

8upreme Court of Arkansas,

184~.

vey, John Howell, and John B. Howell, and the record shows

that no one else had any interest in their business, or the set-

5 Ark. 270, 89 Am. Dec. 878.

Bill for an accounting brought by Harvey, alleging that he
and one Shanklin sold a store of goods to John Howen and
McConnell, taking their notes for the purchase price. That
McConnell afterwards withdrew; and Harvey bought his interest, paying therefor his share in the notes. One Smith was
afterwards taken in as partner. The remaining facts suf6ciently appear from the opinion. Judgment for the complainant. The defendants appealed.

Linton, for the appellants.
Pike and Baldwin, contra.
LACY, J. It is said that the bill should have been dism!ssed
upon the hearing, for the want of proper parties. We think
'otherwise. The necessary parties were all before the court.
·The firm of John Howell & Co. was composed of John B. Harvey, John Howell, and .John B. HowE>Il, and the record shows
that no one else had any interest in their business, or the set·

Howsu. vs. HARVEY. 355

. HOWELL
tlement of their accounts; Shanklin had not the most remote

vs.

HA.RVET.

355

connection with the partnership concern. Harvey bought an

interest in a stock of goods of John Howell, and credited a

note that he and Shanklin jointly held on Howell and McCon-

nell with the amount of the purchase money. This he had a

right to do. Should Harvey have used more than his just pro-

portion of this joint note, he would unquestionably be answer-

able over to Shanklin; but then it is manifest that this mere

possible liability of Harvey would give Shanklin no interest in

the partnership concern, nor would it entitle him to be made

a party to the present suit. Smith was originally one of the

partners with Harvey and Howell, but after continuing in the

ﬁrm eight or nine months, he sold and conveyed all his interest

to John B. Howell, with the consent and approbation of the

other partners. As it is evident that John B. Howell was sub-

stituted as a partner in the ﬁrm in the place of Smith, he of

course was subrogated to all the rights and privileges of

Smith, who has no interest in the present suit. The rule on

the subject of making the necessary parties in suits of equity,

is so plain and universal that it can neither be mistaken nor
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misapplied. All persons should be made parties who have an

interest in the matters in dispute, or who may be beneﬁted or

injured by the decree. This rule has been followed in the pres-

ent instance, and therefore it was proper to hear the cause

upon its merits: Wendell vs. Van Rensselacr, 1 Johns. Ch. 349;

Petch vs. Dalton, 8 Price, 9; Duﬂ‘ vs. East I ndla Co., 15 Ves. 213,

227. The business was to be conducted in the name of John

Howell and Company, and Howell and Harvey were to share

an equal moiety of the proﬁts and losses with Smith, and upon

the dissolution of the partnership, Smith was to be reimbursed

for the excess of his advances with six per cent interest.

Smith and Howell agreed to advance the necessary funds, as

far as practicable, to keep up a supply of goods, and Harvey

was to attend to selling them while at home. Smith, as before

stated, sold and conveyed to John B. Howell all his interest

on the sixteenth of December, 1838; thereupon Howell was

admitted as a partner, with all Smith’s rights, and he took

upon himself the discharge of all his duties. The bill states

that the complainant performed his part of the agreement,

and that John Howell and‘John B. Howell violated their con-

tract, in not furnishing the necessary supplies of goods for

tlement of their accounts; Shanklin bad not the most remote
connection with the partnership concern. Harvey bought an
interest in a stock of goods of John Howell, and credited a
n-0te that he and Shanklin jointly held on Howell and McC<>nnell with the amount of the purchase money. This he bad a
right to do. Should Harvey have used more than his just proportion of this joint note, he would unquestionably be answerable over to Shanklin; but then it is manifest that this mere
imssible liability of Harvey would give Shanklin n-0 interest in
the partnership coocern, nor would it entitle him to be made
a party to the present suit. Smith was originally one of the
partners with Harvey and Howell, but after continuing in the
firm eight or nine months, he sold and conveyed all his interest
to John B. H-0well, with the consent and approbation of the
other partners. As it is evident that John B. Howell was substituted as a partner in the firm in the place of Smith, he of
eourse was subrogated to all the rights and privileges of
Smith, who has no interest in the present suit. The rule on
the subject of making the necessary parties in suits of equity,
is so plain and universal that it can neither be mistaken nor
misapplied. All persons should be made parties who have an
interest in the matters in dispute, or who may be benefited or
injured by the decree. This rule has been followed in the present insta·nce, and therefore it was proper to hear the cause
upon its merits: Wendell vs. Van Rensselaer, 1 Johns. Cb. 349;
Petch vs. Dalton, 8 Price, 9; D1tff vs. East India Co., 15 Ves. 213,
227. The business was to be conducted in the name of John
Howell and Company, and Howell and Harvey were to share
an equal moiety of the profits and losses with Smith, and upon
the dissolution of the partnership, Smith was to be reimbursed
for the excess of his advances with six per cent interest.
Smith and Howell agreed to advance the necessary funds, ~
far as practicable, to keep up a supply of goods, and Harvey ·
was to attend to selling them while at home. Smith, as before
stated, sold and conveyed to John B. Howell all his interest
on the sixteenth of December, 18~8; thereupon Howell was
admitted as a partner, with all Smith's rights, and he took
upon himself the discharge of all his duties. The bill states
that the complainant performed his part of the agreement,
and that John Howell and John B. Howell violated their contract, in not furnishing the necessary supplies of goods for

356 CASES on PARTNERSHIP.
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the store; that John Howell went to Philadelphia and bought

a large stock of goods and shipped them in his own name, and

on his return advertised a dissolution of the copartnership,

with the consent of John B. Howell, in the absence of the com-

plainant, and against his will. It avers that John Howell took

all the goods, books, and accounts into his own hands, and

excluded Harvey from all participation in the business. The

bill makes John Howell and John B. Howell defendants, and

prays an account may be taken; that the partnership may be

continued or dissolved, as the equity of the case may be, and it

concludes with a prayer for general relief.

The answers admit most of the material allegations of the

bill. The answer of John Howell insists that he, together

with Smith, had purchased the necessary supplies for the

store, and that he bought the goods at Philadelphia, on his

own account and shipped in his own name, and that he

excluded the complainant from intermeddling with the part-

nership effects and from taking charge of the goods of him-

self, and that he dissolved the ﬁrm, as he had the right to do,

‘because the complainant was guilty of gross negligence and
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misconduct, in not attending to the business of the ﬁrm, and

in absenting himself unnecessarily from the state.

A partnership, in its most signiﬁcant and extended sense,

is a voluntary contract of two or more persons for joining

together their money, goods, labor, and skill, or either or all

of them, upon an agreement that the gain or loss shall be

divided proportionably between them, and having for its object

the advancement and protection of fair and open trade: Gow.

Part. p. 1; Story’s Part. p. 1; 1 Poth. Pand. lib. 17, tit. 2;

Initrod. 1 Doma.t Civ. L. b. 1, tit. 8, art. 1. This is, sub

stantially, the deﬁnition given by all the writers on the sub-

ject, and it embraces within its terms and spirit all the

principal obligations and duties of the contract. It is per-

fectly clear, upon principle as well as authority, that

wherever the conditions of the partnership are incapable

of being fulﬁlled, or the fruits arising from ‘the agree-

ment can not be properly enjoyed, that such a case fur-

nishesa. good cause for the renunciation of either party. _Under

such circumstances the further continuance of the partner-

ship would be productive of serious inconvenience and great

injury to the other partners, and might end in their immediate

the store; that John Howell went to Philadelphia and bought
a large stock of goods and shipped them in his own name, and
on his return advertised a dissolution of the copartnersbip,
with the consent of John B. Howell, in the absence of the complainant, and against his will. It avers that John Howell took
all the goods, books, and accounts into his own hands, and
excluded Harvey from all participation in the business. The
bill makes John Howell and John B. Howell defendants, and
prays an account may be taken; that the partnership may be
continued or dissolved, as the equity of the case may be, n.nd it
concludes wit:Q a prayer for general relief.
The answers admit most of the material allegaU.oos of the
bill. The answer of J olm Howell insists that he, together
with Smith, had purchased the necessary supplies for the
store, and that he bought the goods at Philadelphia, on his
own account and shipped in his own name, and that he
excluded the complainant from intermeddling with the partnership etrects and from taking charge of the goods of himself, a"'d that he dissolved the firm, as he bad the right to do,
because the complainant was guilty of gross neg1igence and
misconduct, in n-0t attending to the business of the firm, and
in absenting himself unnecessarily from the state.
A partnership, in its most significant and extended sense,
is a voluntary contract of two or more persons for joining
together their money, goods, labor, and skill, or either or all
of them, upon an agreement th.at the gain or loss shall be
divided proportionably between them, and hnving for its object
• the advancement and protection of fair and open trade: Gow.
Part. p. 1; Story's Part. p. 1; 1 Poth. Pand. lib. 17, tit. 2;
Introd. 1 Doma.t Civ. L. b. 1, tit. 8, art. 1. This is, su~
stantially, the definition given by all the writers on the subject, and it embraces within its terms and spirit all the
principal obligations and duties of the contract. It is perfectly clear, upon principle as well as authority, that
wherever the conditions of the partnership are incapable
of being fulfilled, or the fruits arising from ,the agreement can not be properly enjoyed, that such a case furnishes :a good cause for the renunciation o-f either party. pnder
such circumstances the further continuance of the partnership would be productive of serious inconvenience and great
injury to the other partners, and might end in their immediate
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ruin or the utter prostration of the business. Story on Part.

419, 421. The same doctrine is fully borne out by the civil

law, and is illustrated by the case of a partner, where one of

the partners.is grievously oppressed with insolvency, or where

from some bodily inﬁrmity he i unable to discharge his

engagements. The jurisdiction of a. court of equity, in cases

of copartnership ﬂowing from the peculiar trust and duties

growing out of that connection, is of the most extensive and

beneﬁcial character. It often declares partnerships utterly

void, in cases of fraud, imposition, and oppression in the orig-

inal agreement; or decrees a dissolution of a partnership which

wa unobjectionable in its origin, but which subsequent causes

have rendered onerous and oppressive; gross misconduct, want

of good faith, or criminal want of diligence, or such cause as

is productive of serious and permanent injury in the partner-

ship concerns, or renders it impracticable to carry on the bui-

ness, is good ground for a dissolution at the suit of the injured

partner. Habitual drunkenness, great egztravagance, or

unwarrantable negligence in conducting the business-of_ the
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partnership, justiﬁcs a dissolution; but then it mut be a.

strong and clear case of positive or meditated abuse to author-

ize such a decree. For minor misconduct and grievances, if

they require redress, the court will interfere by way of injunc-

tion to prevent the mischief : Story on Part. 414, 415.

The application of the principles here stated will test the

conduct of the complainant, and show whether or not the

defendan»t_.John Howell,was justiﬁed in renouncing the copart-

nership at the time and under the circumstances of the pres-

ent cae. The proof is somewhat contradictory on this point;

still the weight of the testimony, both in respect of numbers

and the circumstances detailed by the witness, is clearly with

the complainant. The articles of partnership show that the

defendants were to furnish the funds to keep up the necessary

supplies, when it was in their power to do so, and that the

complainant was to attend to selling the goods while he

remained at home. The terms of this agreement clearly indi-

cate that the parties never contemplated that slight neglect

or accidental failure of their respective engagements should

dissolve the partnership. The articles of the partnership con-

clusively show that the parties themselves looked to unequiv-

ocal demonstrations of gross acts of abuse and misconduct,

ruin or the otter prostration of tl1e bu~in<>ss. Story on Part.
419, 421. The same doctrine is fully borne out by the civil
law, and is illustrated by the case of a partner, where one of
the partners.is grievously oppressed with insolvency, or where
from some bodily infirmity he is unable to discharge his
engagements. The jurisdiction of a court of equity, in cases
of copartnership flowing from the peculiar trust and duties
growing out of that connection, is of the most extensive and
beneficial character. It often declares partnerships utterly
void, in cases of fraud, imposition, and oppression in the original ugreement; or decrees a dissolution of a partnership wbich
was unobjectionable in its origin, but which subsequent causes
have rendered onerous and oppressive; gross misconduct, want
of good faith, or criminal want of dilig<'nce, or such cause as
·is productive of serious and permanent injury in the partnership concerns, or renders it impracticable to carry on the business, is good ground for a dissolution at the suit of the injured
partner. Habitual drunkenness, great e~travagance, or
on warrantable negligence in conducting the business· ef. the
partnership, justifies a dissolution; but then it must be a
strong and clear case of positive or meditated abuse to authorize such a decree. For minor misconduct and grievances, if
they require redress, the court will interfere by way of injunction to prevent the mischief: Story on Part. 414, 415.
The application of the principles here stated will test the
conduct of the complainant, and show whether or not the
defendant.Jo-ho Howell, was justified in renouncing the copa1·tnership at the time and under the circumstances of the present case. The proof is somewhat contradictory on this point;
still the weight of the testimony, both in respect of numbers
and the circumstnnces detailed by the witness, is clearly with
the complainant. The articles of partnership show that the
defendants were to furnish the funds to keep up the necessary
supplies, when it was in their power to do so, nnd that the
compluinant was to attend to selling the goods while he
remained at home. The terms of this agreement clearly indi·
cate that the parties never contemplated that slight neglect
or accidental failure of tlleir respective engagements should
dissolve the partnership. The articles of the partnership eonclusively show that the parties themselves looked to unequivocal demonstrations of gross acts of abuse and miscollllnct,
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orize a dissolution. It is true that the complainant was absent

in Kentucky upon several occasions, but then, business or his

family aﬁlictions seem to have called and detained him there;

and the proof is that Howell was apprised of his absence, and

so far from objecting to his going the last time to Kentucky,

or making it a cause of complaint against him, that upon the

eve of starting for Philadelphia to purchase goods, he urged

the complainant to get back against his return, and be ready

to receive the goods. This the complainant tried to do, but

was detained by the sickness of his family, and did not arrive

until after Howell's return with the goods, which he claims

to have purchased for himself, and until after he had published

the dissolution of the copartncrship. Howell, it seems, never

intimated a wish. or desire to dissolve the copartnership before

he started to Philadelphia. The testimony is that in the opin-

ion of some of the witnesses, the complainant was not a very

proﬁtable or attentive partner, but it wholly fails to establish

such overt acts of misconduct or gross negligence as would

authorize a dissolution of the partnership.
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In the present case the partnership was to continue during

the pleasure of the contracting parties. It is therefore strictly

a partnership at will, and subject to the rules that govern

such agreements. Chancellor I{m:'r says, that it is an estab-

lished principle of the law of partnership, that if it be without

any deﬁnite period, any party may withdraw at a minute’s

notice when he pleases and dissolve the partnership. The ex-

istence of engagements with third person.s will not prevent

the dissolution, though their engagements will not be affected

by the act. He admits that cases may occur where reasonable

notice might be advantageous, but he holds it not to be requi-

site. and he adds that a party may, in a case free from fraud,

choose an unreasonable time for the dissolution. The exception

he makes in a case of fraud, indicates to our minds that the

rule is not so unbending or universal, as it is laid down, unless

the limitation is intended to include those cases where the

renunciation is made in good faith and at a proper time. As

a general principle, contracts subsisting during pleasure, are

naturally and necessarily dissolvable by the mere exercise of

the will of either of the parties; and this is the principle ac-

cording to the civil law under ordinary circumstances, and to

where the injury would be imminent and irreparable, to authorize a dissolution. It is true that the oomplainant was absent
in Kentucky upon several occasions, bot then, business or hie
family affiictions seem to have called and detained him there;
and the proof is that Howell was apprised of his absence, and
so far from objecting to his going the last time to Kentucky,
or making it a cause of complaint against him, that upon the
eve of starting for Philadelphia to purchase goods, he urged
the complainant to get back against his return, and be ready
to receive the goods. This the oompln.inant tried to do, bot
was detained by the sickness of his family, and did not arrive
until a!ter Howell's return with the goods, which be claims
to have purchased for himself, and until after he had published
the dissolution of the copartnership. Howell, it seems, never
intimat<•d a wish or desire to dissolve the copa1·tnership before
be started to Philadelphia. The testimony is that in the opinion of some of the witnesses, the complainant was not a very
profitable or attentive partner, but it wholly fails to establish
such overt acts of misconduct or gross negligence as would
authorize a dissolution of the partnership.
In the presrnt case the partnership was to continue during
the pleasure of the contracting parties. It is therefore strictly
a partnership at will, and subject to the rules that govern
such agreements. Chancellor K1~N"T says, that it is an established principle of the law of partnership, that if it be without
any definite period, any party may withdraw at a minute's
notice when be pleases and dissolve the partnership. The existence of engagements with third persons will not prevent
the dissolution, though their engagements will not be affected
by the act. Ile admits that cases may occur where reasonable
notice might be advantageous, but be holds it not to be requisite, and he adds that a party may, in a case free from fraud,
choose an unreasonable time for the dissolution. The exception
he makes in a case of fraud, indicates to our minds that the
rule is not so unbending or universal, as it is laid down, unless
the limitation is intended to include those cases where the
renunciation is made in good faith and at a proper time. As
a general principle, contracts subsisting during pleasure, ar«i>
naturally and necessarily dissolvable by the mere exercise of
the will of either of the parties; and this is the principle according to the civil law under ordinary circumstances, and to
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such an extent is it carried that a positive stipulation against

the dissolution at the will of either o_f the parties will be held

utterly void, as inconsistent with the true nature and intent

of such relation. In cases of equity, we think the true rule to

be this,that to enable one partner to dissolve at will the part-

nership, two things must occur; ﬁrst, the renunciation of the

partnership must be in good faith, and secondly, it must not

be made at an unreasonable time. This is the doctrine of the

civil law, and of the code of Louisiana, and Pothier lays down

the same rule, and inculeates it in the same manner; for he

says that no partner has a right to prefer his own particular

interest to that of the ﬁrm, or to take away its proﬁts, or to ap~

propriate them to his own private advantage, and it is upon

this principle, that while a partner is engaged in business,

courts of equity will restrain him from like pursuits. He has

no right to divert from the firm the diligence, skill, or capital

that rightfully belongs to it. The French civil law expresses

the whole law upon the subject in the following brief terms:

“Dissolution of partnerships,” says Domat, “by the will of

one of the "partners, applies only to partnerships the duration
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of which is unlimited, and is effected by a renunciation notiﬁed

to all the parties; provided such renunciation be bona ﬁdc; and

not made at an improper time.” Renunciation is held not to

be made bona ﬁde, where one partner renounces in order to

appropriate to himself the proﬁts which the partners are en-

titled to receive. It is said to be made at an improper time,

when the things are no longer entire that were of consequence

to partnership, and which should have deferred the dissolu-

tion. A partnership for a limited period of time cannot be

dissolved at the mere pleasure of one of the parties, within the

time prescribed. On the contrary, it only can be dissolved from

just motives and for a reasonable cause. There is an implied

understanding that the partnership shall continue to the ex-

piration of the term, unless where one partner fails in his

engagements, or any habitual inﬁrmity renders him unﬁt to

carry on the business, or where the renunciation is for the

beneﬁt of the partnership and not for the advantage of the

dissolving partner. The principle here stated is extracted from

all the authorities by Justice Sronx, and fully approved by

him in his complete and admirable treatise upon partnerships.

In cases where the partnership is to endure for a limited

such an extent is it carried that a positive stipulation against
the dissolution at the will of either of t~e parties will be held
utterly void, as inconsistent with the true nature and intent
of such relation. In cases of equity, we think the true rule to
be this,that to enable one partner to dissolve at will the partnership, two things must occur; first, the renunciation of the
partnership must be in good faith, and secondly, it must not
be made at an unreasonable time. This is the doctrine of the
civil law, and of the code of Louisiana, and Pothier lays down
the same rule, and inculcates it in the same manner; for he
says that no partner has a right to prefer his own particular
interest to that of the firm, or to take away its profits, or to appropriate them to his own private adYantage, and it is upon
this principle, that while a partner is engaged in business,
courts of equity will restrain him from like pursuits. He has
no right to divert from the firm the diligence, skill, or capital
that rightfully belongs to it. '!'he French civil law expresses
the whole law upon the subject in the following brief terms:
"Dissolution of partnerships,'' says Domat, "by the will of
one of the partners, a.pplies only to partnerships the duration
of which is unlimited, and is effected by a renunciation notified
to all the parties; provided such renunciation be bona fide; and
not made at an improper time." Uenunciation is held not to
be made bona fide, where one partner renounces in order to
appropriate to himself the profits which the partners are en·
titled to receive. It is said to be made at an improper time,
when the things are no longer entire that were of consequence
to partnership, and which should have deferred the dissolution. A partnership for a limited period of time cannot be
dissolved at the mere pleasure of one of the parties, within the
time prescribed. On the contrary, it only can be dissolved from
just motives and for a reasonable cause. 'fhere is an implied
11ndc>rstanding that the partnership shall continue to the expiration of the term, unll:'ss wlwre one partner fails in his
engagements, or any habitual infirmity renders him unfit to
carry on the business, or where the renunciation is for the
benefit of the partnership and not for the advantage of the
dissolving partner. The prinriple hc.>re stated is extracted from
all the authorities by Justice STonY, and fully approved by
him in his complete and admirable treatise upon partnerships.
In cases where the partnership is to endure for a limited
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period of time, the question, whether within that period it

may be dissolved by the mere act and will of one of the part-

ners, without the consent of the others, is not deﬁnitely or

absolutely settled, says Justice Sronr, in our jurisprudence.

He clearly intimates, if ever such a case should arise, where

one partner claimed the right, sua sponte, of dissolving the

partnership, that he possesses no such power; and he takes

the distinction between a. court of equity dissolving the part-

nership, and that of a partner, acting upon his own caprice and

pleasure, dissolving the engagement. He admits the doctrine

to be somewhat different according to the Roman law; but he

denies that a partner has a right to found his own claim to

immediate indemnity and safety by committing a known injury

on the interest and privileges of his copartners: and in this

opinion he is sustained by many elementary writers and a

number of adjudged cases of unquestionable authority: Gow.

on Part. c. 5, sec. 1, 219, 225, 226, 288; 3 Coll. Part. b. 1, c. 2,

sec. 2, p. 62, 2d Ed.; Kent's Com. sec. 43, pp. 61, 4th Ed.;

Peacock vs. Peacock, 16 Ves. 56; Crawshay vs. Mauls, 1 Swans.

495; Pcnrpoint vs. Graham, 4 \Vash. G. O. 234.
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The partner who breaks off the partnership with an unfair

design, or for selﬁsh objects, discharges his copartners from

all liabilities to him, but he does not thereby free himself from

his obligations to them. \Vhen he quits the partnership, that

he may buy for himself what the partnership has a right to

purchase, or that he may make a proﬁt for his own advantage

and to their prejudice, he is answerable to the community for

the loss and damage; and so, if he quits at an unreasonable

time, which occasioned a deprivation of proﬁts to the com-

munity, it is but right he should repair and make good such

loss: Poth. Pand. lib. 17, tit. 2, n. 64-68; Domat, b. 1, tit. 8, sec.

5; arts 1-S, by Straham; Story on Part. 383-420. -

The proof-in this case clearly shows that Howell renounced

the partnership for his own private advantage, and not to ben-

eﬁt the ﬁrm. He said nothing to his partner of his wish to

dissolve until his return from Philadelphia. He then adver-

tised a dissolution of the ﬁrm, and seized all the goods and

effects into his own hands. \'Vhile he was in partnership with

Harvey, he had no right to purchase the goods in his own

name; for in doing so he would have acted in bad faith, and

besides, Harvey would have been answerable for the purchase.

’ '— '=an!!.==-‘J

perioo of time, the question, whether within that period it
may be dissolved by the mere act and ,will of one of the partners, without the consent of the others, is not definitely or
absolutely settled, says Justice STORY, in our jurisprudence.
He clearly intimates, if ever such a case should arise, where
one partner claimed the right, BUa 8ponte, of dissolving the
partnership, that he possesses no such power; and he takes
the distinction between a court of equity dissolving the part·
nership, and that of a partner, acting upon his own caprice and
pleasure, dissolving the engagement. He admits the doctrine
to be somewhat different according to the Roman law; but he
denies that a partner has a right to found his own claim to
immediate indemnity and safety by committing a known injury
Qn the intere8t and privileges of his copartners: and in this
opinion he is sustained by many elementary writers and a
number of adjudged cases of unquestionable authority: Gow.
on Part. c. 5, sec. 1, 219, 225, 226, 288; 3 Coll. Part. b. 1, c. 2,
aec. 2, p. 62, 2d Ed.; Kent's Com. sec. 43, pp. 61, 4th Ed.;
Peacock vs. Peacock, 16 Ves. 56; Cratcshay tis. Maule, 1 Swans.
495; Pearpoint vs. Graham, 4 'Yash. C. C. 234.
The partner who breaks off tl1e partnership ·with an unfair
design, or for seltish objects, discharges bis copartners from
all liabilities to him, but he does not thereby free himself from
his obligations to them. \Vhen he quits -the partnership, that
he may buy for himself what the partnership has a right to
purchase, or that he may make a profit for his own advantage
and to their prejudice, be is answerable to the community for
the loss and damage; and so, if he quits at an unreasonable
time, which occasioned a deprivation of profits to the community, it is but right he should repair and make good such
loss: Poth. Pand. lib. 17, tit. 2, n. 64-68; Domat, b. 1, tit. 8, sec.
5; arts 1-8, by Strabam; Story on Pal't. 383-420.
The proof· in this case clearly shows that Howell reno.unced
the partnership for his own private advantage, and not to benefit the firm. Re said nothing to his partner of his wish to
dissolve until his return from Philadelphia. He then advertised a dissolution of the firm, and seized all the goods and
effects into his own hands. 'Vhile be was in partnership with
Harvey, he had no right to purchase the goods in his own
name; for in doing so he would have acted in bad faith, and
besides, Harvey would have been answerable for the purchase.
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Was it more to Howell’s interest, or to the ﬁrm’s, that the dis-

solution should take place at the time it did? The answer to

this inquiry is neither diﬁicult nor doubtful. At the time

Howell published the dissolution of the copartnership, mer-

chants were realizing large proﬁts upon their stock, and goods

,were sold readily at an advance of ﬁfty to one hundred per

Acent. Did he not dissolve the partnership that he might buy

,for himself and realize this proﬁt? \Vere not the other part-

ners of the ﬁrm prejudiced in their business, and he beneﬁted

,by the transaction? Were not his motives sinister and selﬁsh,

,and did he not withdraw from the community at an unwar-

rantable time and in bad faith? The proof leaves no doubt

upon this subject, and if the rules and principles above stated

be correct, then he is unquestionably answerable to the com-

plainant for the damages he may have sustained. That damage

seems to have been calculated and awarded upon a correct

basis. The chancellor, in rendering the decree, debited and

credited each of the partners in conformity to the articles of

agreement, with their respective advance and expenditures,

taking a list of the notes and accounts furnished by the books,
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and properly auditing them; and he then charged Howell with

ﬁfty per cent proﬁt upon the whole amount of goods "he pur-

chased at Philadelphia, as well as the stock on hand belonging

to the ﬁrm. In this calculation and -adjustment, we perceive no

error.

Decree afﬁrmed.

NOTE: See Mechem's Elem. of Partn., §§ 237, 251.

Compare with following case.

-1

SOLOMON vs. KIRKYVOOD.

Supreme Court of Michigan, 1884.

55 Mich. 258, 21 N. ‘V. Rep. 336.

The plaintiffs, who are, in the city of Chicago, dealers in

jewelry, seek to charge the defendants, as partners, upon a.

promissory note for $791.92, bearing date November 9, 1882,

and signed “Hollander & Kirkwood.” The note was given by

the defendant Hollander, but Kirkwood denies that any part-

46

Was it more to Howell's interest, or to the firm's, that the dissolution should take place at the time it did? The answer to
this inquiry is neither difficult nor doubtful. At the time
Howell published the dissolution of the copartnership, merchants were realizing large profits upon their stock, and goods
,were sold readily at an advance of fifty to one hundred per
,cent. Did he not dissolve the partnership that he might buy
~or himself and realize this pro.fit? Were not the other part.ners of the firm prejudiced in their business, and be benefited
1by the transaction? Were not bis motives sinister and selfish,
,and did he not withdraw from the community at an unwarrantable time and in bad faith? The proof leaves no doubt
upon this subject, and if the rules and principles above stated
be correct, then he is unc1uestionably answerable to the complainant for the damages be may have sustained. That damage
seems to have been calculated and awarded upon a correct
basis. The chancellor, in rendering the decree, debited and
credited each of the partners in conformity to the articles of
agreement, with their respective adva:n.ces and expenditures,
taking a list of the notes and accounts furnished by the books,
and properly auditing them; and he then charged Howell with
fifty per icent profit upon the whole amount of gio.ods ·be purchaaed at Philadelphia, as well as the stock &n hand belonging
· to tthe firm. In this caloulation Md adjustment, we perceive no
error.
Decree affirmed.
Non: Bee Meehem's Elem. of Partn., §§ 287, 251.
Compare with following caee.

SOLO.~!ON

vs. KIRKWOOD.

Supreme Court of Michigan, 1884.
55 Mich. 256, 21 N. W. Rep. 83B.

The plaintiffs, who are, in the city of Chicago, dealers In
jewelry, seek to charge the defendants, as partners, upon a
promissory note for $791.92, bearing date November 9, 1882,
and signed "J;lollander & Kirkwood." The note was given by
.the defendant Hollander, but Kirkwood denies that any part46
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nership existed between the defendants at the date of the

note.

The evidence given on the trial tends to show that on July

6, 1882, Hollander & Kirkwood entered into a written agree-

ment for a partnership for one year from the ﬁrst day of the

next ensuing month, in the business of buying and selling

jewelry, clocks, watches, etc., and in repairing clocks, watches,

and jewelry, at Ishpeming, Michigan. Business was begun

under this agreement, and continued until the latter part of

October, 1882, when Kirkwood. becoming dissatisﬁed, locked

up the goods and excluded Hollander altogether from the

business. He also caused notice to be given to all persons

with whom the ﬁrm had had dealings that the partnership

was dissolved, and had the following inserted in the local

column of the paper published at Ishpeming: “The copartner-

ship heretofore existing between Mr. C. H. Kirkwood and one

Hollander, as jewelers, has ceased to exist, Mr. Kirkwood

having purchased the interest of the latter.” This was not

signed by any one.

A few days later Hollander went to Chicago, and there, on
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November 9, 1882, he bought, in the name of Hollander &

Kirkwood, of the plaintiffs goods in their line amounting to

$7 91.92, and gave to the plaintiffs therefor the promissor_v note

now in suit. The note was made payable December 15, 1882,

at a bank in Ishpeming. When the purchase was completed

Hollander took away the goods in his satchel. The plaintiffs

had before had no dealings with Hollander & Kirkwood, but

they had heard that there was such a ﬁrm, and were not aware

of its dissolution. They claim to have made the sale in good

faith, and in the belief that the ﬁrm was still in existence. On

the other hand, Kirkwood claimed that Hollander and the

plaintiffs had conspired together to defraud him by a pre-

tended sale to the ﬁrm of goods which the plaintiffs knew Hol-

lander intended to appropriate exclusively to himself; and he

was allowed to prove declarations of Hollander which, if

admissible, would tend strongly to prove such a conspiracy.

The questions principally contested on the trial wer<=>First,

whether the acts of Kirkwood amounted to a dissolution of the

partnership; second, whether suﬁicient notice of dissolution

was given; and, third, whether there was any evidence to go

to the jury of an understanding between Hollander and the

- ‘===tEP=§I

nerehip existed between the defendants at the date of the
note.
The evidence given on the trial tends to show that on July
6, 1882, Hollander & Kirkwood entered into a written agreement for a partnership for one year from the first day of the
next ensuing month, in the business of buying and selling
jewelry, cl-0cks, watches, etc., and in repairing clocks, watches,
and jewelry, at Ishpeming, :Michigan. Business was begun
under this agreement, and continued until the latter part of
October, 1882, when Kirkwood, becoming dissatisfied, locked
up the goods and excluded Hollander altogether from the
business. He also caused notice to be given to all persons
with whom the firm had had dealings that the partnership
was dissolved, and bad the following inserted in the local
column of the paper published at Ishpeming: "The copartnership heretofore existing between Mr. C.H. Kirkwood and one
Hollander, as jewelers, has ceased to exist, Mr. Kirkwood
having purchased the interest of the latter." This was not
signed by any one.
A few days later Hollander went to Chicago, and there, on
November 9, 1882, he bought, in the name of Hollander &
Kirkwood, of the plaintiffs goods in their line amounting to
$791.92, and gave to the plaintiffs therefor the promissory note
now in suit. The note was made payable December 15, 1882,
at a bank in Ishpeming. "rhen the purchase was completed
Hollander took away the goods in his satchel. The plaintiffs
~ had before had no dealings with Hollander & Kirkwood, but
they had beard that there was such a fl.rm, and were not aware
of its dissolution. They claim to have made the sale in good
faith, and in the belief that the firm was still in existence. On
the other hand, Kirkwood claimed that Hollander and the
plaintiffs had conspired tog-ether to defraud him by a pretended sale to the firm of goods which the plaintiffs knew Hollander intend(>(} to appropriate exclusively to himself; and be
was allowed to prove declarations of Hollander which, if
admissible, would tend strongly to prove such a conspiracy.
The questions principally contested on the trial were-First,
whether the acts of Kirkwood amounted to a dissolution of the
partnership; second, whether sufficient notice of dissolution
was given; and, third, whether there was any evidence to go
to the jury of an understanding between Hollander and the
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the case to the jury, instructed them that Kirkwood, notwith-

standing the written agreement, had a right to withdraw from

the partnership at any time, leaving matters between him and

JHollander to be adjusted between them amicably or in the

courts; and for the purposes of this case it made no difference

whether Kirkwood was right or wrong in bringing the part-

nership to an end; if wrong, he might be liable to Hollander

in damages for the breach of his contract. Also, that when

partners are dissatisﬁed, or they cannot get along together,

and one partner withdraws, the partnership is then at an end

as to the public and parties with whom the partnership deals,

and neither partner can make contracts in the future to bind

the partnership, provided the retiring partner gives the proper

notice. Also, that if they should ﬁnd from the evidence that

there was trouble between Hollander and Kirkwood prior to

the sale of the goods and the giving of the note; that Kirk-

wood informed Hollander, in substance, that he would have

no more dealings with him as partner; that he took possession

of all the goods and locked them up, and from that time they

Generated for facpubupdates (University of Michigan) on 2014-06-12 18:08 GMT / http://hdl.handle.net/2027/mdp.35112203535374
Public Domain, Google-digitized / http://www.hathitrust.org/access_use#pd-google

ceased to do business—then the partnership was dissolved.

Further, that whether suﬁicient notice had been given of the

\ dissolution was a question for the jury. Kirkwood was not

bound to publish notice in any of the Chicago papers; he was

only bound to give actual notice to such parties there as had

dealt with the partnership. But Kirkwood was bound to use

all fair means to publish as widely as possible the fact of a dis-

solution. Publication in a. newspaper is one of the proper

means of giving notice, but it is not absolutely essential; and

on this branch of the case the question for the jury was

whether Kirkwood gave such notice of the dissolution as under

the circumstances was fair and reasonable. If he did, then he

is not liable on the note; if he did not, he would still continue

liable.

The judge also submitted to the jury the question of fraud

in the sale of the goods. The jury returned a verdict for the

defendants. Plaintiff brings error.

Ball <£ Hanscom, for appellants.

W. P. H ealy, for appellee.

Coouazv, C. J . (After stating the facts as above.) I. We

think the judge committed no error in his instructions respect-

plaintiffs to defraud Kirkwood. The trial judge, in submitting
the case to the jury, instructed them that Kirkwood, notwith:standing the written agreement, had a right to withdraw from
the partnership at any time, leaving matters between him and
;Hollander to be adjusted between them amicably or in the
courts; and for the purposes of this case it made no difference
whether Kirkwood was right or wrong in bringing the partnership to an end; if wrong, he might be liable to Hollander
in damages for the breach of his contract. AlBO, that when
partners are dissatisfied, or they cannot get along together,
and one partner withdraws, the partnership is then at an end
as to the public and parties with whom the partnership deals,
and neither partner can make contracts in the future to bind
the partnership, provided the retiring partner gives the proper
notice. Also, that if they should find from the evidence that
there was trouble between Hollander and Kirkwood prior to
the sale of the goods and the giving of the note; that Kirkwood informed Hollander, in substance, that he would have
no more dealings with him as partner; that he took possession
of all the goods and locked them up, and from that time they
ceased to do business-then the partnership was dissolved.
Further, that whether sufficient notice had been given of the
~.dissolution was a question for the jury. Kirkwood was not
bound to publish notice in any of the Chicago papers; he was
only bound to give actual notice to such parties there as had
dealt with the partnership. But Kirkwood was bound to use
nll fair means to publish as widely as possible the fact of a dissolution. Publication in a newspaper is one of the proper
means of giving notice, but it is not absolutely essential; and
on thjs branch of the case the question for the jury was
whether Kirkwood gave such notice of the dissolution as under
the circumstances was fair and reasonable. If be did, then he
is not liable on the note; if he did not, he would still continue
liable.
The judge also submitted to the jury the question of fraud
In the sale of the goods. The jury returned a verdict for the
defendants. Plaintiff brings error.

Ball & Hanscom, for appellants.
W. P. Healy, for appellee.
CooLEY, C. J. (After stating the facts as above.) I. We
think the judge committed no error in his instructions respect-
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ing the dissolution of the partnership. The rule on this sub-

ject is thus stated in an early New York case: The right of a

partner to dissolve, it is said, “is a right inseparably incident

to every partnership. There can be no such thing as an indis-

solublc partnership. Every partner has an indefeasible right

to dissolve the partnership as to all future contracts by pub-

lishing his own volition to that effect; and after such publica-

tion the other members of the ﬁrm have no capacity to bind

him by any contract. Even where partners covenant with

each other ‘that the partnership shall continue seven years,

either partner may dissolve it the next day by proclaiming his

determination for that purpose; the only consequence being

that he thereby subjects himself to a claim for damages for a

breach of his covenant. The power given by one partner to

another to make joint contracts for them both is not only a

revocable power, but a man can do no act to divest himself of

the capacity to revoke it:” Skinner vs. Dayton, 19 Johns. (N.

Y.) 513, 538, 10 Am. Dec. 286. To the same effect are Mason

vs. Con-nell, 1 Whart. (Pa.) 381, and Slemnwr’s Appeal, 58 Pa.

St. 155. There may be cases in which equity would enjoin a
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dissolution for a time, when the circumstances were such as to

make it' specially injurious; but no question of equitable

restraint arises here. When one partner becomes dissatisﬁed

there is commonly no legal policy to be subserved by compel-

ling a continuance of the relation, and the fact that a contract

will be broken by the dissolution is no argument against the

right to dissolve. Most contracts may be broken at pleasure,

subject, however, to responsibility in damages. And that

responsbility would exist in breaking a contract of partner-

ship as in other cases.

II. The instruction respecting notice was also correct. No

court can determine for all cases what shall be sufficient

notice and what shall not be; the question must necessarily

be one of fact. Publication of notice of dissolution in a local

newspaper is common, but it is not the only method in which

notice can be given. The purpose of the notice is to make

notorious in the local community the fact that a dissolution

has taken place; and publication of a notice may or may not

be the most effectual means for that purpose. Very few per-

sons in any community probably read all the advertisements

published in the local papers; and matters of local importance

Ing the dissolution of the partnership. The rule on this subject is thus stated in an early New York case: The right of a
partner to dissolve, it is said, "is a right inseparably incident
to every partnership. There can be no such thing as an indissoluble partnership. Every partner bas an indefeasible right
to dissolve the partnership as to all future contracts by publishing hi.9 own volition to th?t effect; and after such publication the other members of the firm have no capacity to bind
him by any contract. Even where partners covenant with
each other 'that the partnership shall continue seven years,
eith~r partner may dissolve it the next day by proclaiming his
determination for that purpose; the only consequence being
that he thereby SQbjects himself to a claim for damages for a
breach of his covenant. The power given by one partner to
anotb.er to make joint contracts for them both is not only a
revocable power, but a man can do no act to divest himself of
the capacity to revoke it:" Skinner vs. Dayton, 19 Johns. (N.
Y.) 513, 538, 10 Am. Dec. 286. To the same effect are Mason
vs. Connell, 1 Wbart. (Pa.) 381, and Slemmer's Appeal, 58 Pa.
St. 155. There may be cases in which equity would enjoin a
dissolution for a time, when the circumstances were such as to
make if specially injurious; but no question of equitable
restraint al'ises here. When -0ne partner becomes ilissatisfied
there is commonly no legal policy to be subserved by compelling-a continuance of the relation, and the fact that a contract
will be broken by the dissolution is no argument against the
right to dissolve. Most contracts may be broken at pleasure,
subject, however, to responsibility in damages. And that
responsbility would exist in breaking a contract of partnership as in other cases.
II. The instruction respecting notice was also correct. No
court can determine for all cases what shall be sufficient
notice and what shall not be; the question must necessarily
be one of fact. Publication of notice of dissolution in a local
newspaper is common, but it is not the only method in which
notice can be given. The purpose of the notice is to make
notorious in the local community the fact that a dissolution
has taken place; and publication of a notice may or may not
be the most effectual means for that purpose. Very few persons in any community probably read all the advertisements
published in the local papers; and matters of local importance
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which are advertised are quite as likely to come to them from

365

other sources as from the published notices.

That publication in a newspaper is suﬂicient, is not dis-

puted by the defense, provided it appears on its face to be

n.utho1-itative: Ketcham vs. Clark, 6 Johns. (N. Y.) 144; 5 Am.

ﬂee. 197; Graves vs. Merry, 6 Cow. (N. Y.) 701; 16 Am. Dec.

-171; National Bank vs. Norton, 1 Hill ‘(N. Y.), 578; Nott vs.

roaming, 6 La. 680; 26 Am. Dec. 491; Watkinson rs. Bank of

I’:-nnsylvania, 4 W'hart. (Pa.) 482; 34 Am. Dec. 521; Rose vs.

('o;7ield, 53 Md. 18; 36 Am. Rep. 389. But in this case it is said

the notice did not appear to be authoritative; it appeared as a

local editorial item, and such items are often baseless, and

may in any particular case have no better foundation than

rumor or even suspicion. They do not bear upon their face the

verity which a notice signed by the party would import.

.\ll this may be true without being conclusive. \Vhen the

purpose is to "put the fact of dissolution before the public, it

certainly cannot be affirmed that the purpose is more likely

to be accomplished by a formal advertisement than by an

item in the local column of the newspaper. Many publish-
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ers, it is believed, have in their papers a local column in which

items appear which seem onptheir face to be editorial, but

which are really advertisements; and not only paid for, but

paid at extra rates, for the reason that in that column they

would be more likely to be seen and read than if published

as advertisements in the ordinary way. When such is the

case, a court could hardly hold as matter of law that the

advertisement would be sufficient, but the notice in the local

column not. To do so would be to make form more important

than the purpose to be accomplished. One who derives knowl-

edge of the fact from public notoriety is suﬂiciently notiﬁed:

Bernard vs. Torrance, 5 Gill & J . (Md.) 383; H alliday vs. M cD0u-

gall, 20 Wend. (N. Y.) 81; and probably in many small com-

munities a fact would sooner be made notorious by a. notice in

the loxml column of the county or village paper than in any

other way. In a large city it might-be otherwise. But all that

can be required in any case is that such notice be given as is

likely to make the fact generally known locally: Vernon vs.

Manhattan Co., 22 Wend. (N. Y.) 183, 193; Loaejoy vs. Spa/ford,

93 U. S. 430. When that is done the party giving the notice

has performed his duty, and "any one contemplating for the

•

which are advertised are quite as likely to come to them from
other sources as from the published notices.
That publication in a newspaper is sufficient, is not disputed by the defense, provided it appears on its face to be
nuthoritative: I{etcham vs. Clark, 6 Johns. (N. Y.) 144; 5 Am.
J)ec. 197; Grave.s vs. Merr11, 6 Cow. (N. Y:) 701; 16 Am. Dec.
-~71; National Bank vs. Norton, 1 Hill (N. Y.), 578; Nott va•
:rmming, 6 La. 680; 26 Am. Dec. 491; Watkinson i·s. Ba.nk of
l'1·1111sylvania, 4 "'·h.-irt. (Pa.) 482; 34 Am. Dec. 521; Rose vs.
<'offeel.d, 53 Md. 18; 36 Am. Rep. 389. But in this case it is said
the notice did not appear to be authoritative; it appeared as a
local editorial item, and such items are often baseless, and
may in any particular case have no better foundation than
rumor or even suspicion. They do not bear upon their face the
verity which a notice signed by the party would import.
All this may be true without being conclusive. 'Vhen the
purpose is to ·put the fact of diss<>lution before the public, it
certainly c:mnot be affirmed that the purpose is more likely
to be accomplished by a formal advertisement than by an
item in the local column of the newspaper. Many publish·
ers, it is believed, have in their papers a local column in which
item~ appear which seem on their face to be editorial, but
wh.ieh are really advertisements; and not only paid for, but
paid at extra rates, for the reason that in that column they
would be more likely to be seen and read than if published
as advertisements in the ordinary way. When such ie the
case, a court could hardly h.old as matter of law that the
advertisement would be sufficient, but the notice in the local
column not. To do so would be to make form more important
than the purpose to be accomplished. One who derives knowled~e of the fact from public notoriety is sufficiently n<>tifiedc
Bernard vs. Tormnce, 5 Gill & J. (Md.) 383; Halliday vs. McDougall, 20 ·wend. (~. Y.) 81; and pr<>bably in many small communities a fact would s~oner be made notorious by a notice in
the local column of the county or village paper than in any
other way. In a large city it might·be otherwise. But all that
can be required in any case is that such notice be given as ie
likely to make the fart generally known locally: Vernon vs.
.Manhattan Oo., 22 Wend. (N. Y.) 183, 193; Lovejoy vs. Spafford,
93 U. S. 430. When that is done the party giving the notice
has performed his duty, and ·any one contemplating for the
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ﬁrst time to open dealings with the partnership must at his

peril ascertain the facts. This, in eﬂect, was the instruction

given.

III. But we think the judge erred in receiving evidence

of Holl:.nder’s admissions or declarations tending to show

fraudulent collusion between him and the plaintiffs. The dec-

larations of a conspirator may be evidence against his asso-

ciates after the conspiracy is made out; but to receive them as

proof of the conspiracy would put every man at the mercy of

rogues. VVe ﬁnd in this case no evidence of the conspiracy

except in the statements of Hollander; and those having been

erroneously received, there was nothing on that branch of the

case to submit to the jury.

For this error there must be a new trial.

NOTE: See Mechem’s Elem. of Partn.. §240.

See also Fletcher ca. Pullen, ante, p. 134.

GERARD vs. GATEAU.

Supreme Court of Illinois, 1876.

84 Ill. 121, 25 Am. Rep. 438.

Bill for dissolution of partnership, etc. The facts appear in
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the opinion.

ftret time to open dealings with the partnership must at his
peril ascertain the facts. This, in effect, was the instruction
given.
III. But we think the judge erred in receiving evidence
of Holl:4nder's admissions or declarations tending to show
fraudulent collusion between him and the plaintiffs. The declarations of a conspirator may be evidence against his associates after ~ conspiracy is made out; but to receive them as
proof of the conspiracy would put eT"ery man at the mercy of
rogues. We find in this case no evidence of the conspiracy
except in the statements of Hollander; and those having been
erroneously received, there was nothing on that branch of the
ease to submit to the jury.
For this error there must be a new trial.

Emery A. Storrs, for appellant.

Geo. W. Cass, R. Riddle Roberts, and E. Harvey, for appellee.

Sco'r'r, J. The copartnership between the parties to this

NOTB:: See Mechem's Elem. ot Pa.rtn •• ~ 240.
See also Jr'letcher
Pullen, ante, p . 134.

t:•.

litigation was for the manufacture and sale of zinc rooﬁng and

zinc and other metal ornamen-tal work. It was formed in Jan-

uary, 1872, and was to continue through a period of ten years.

Although equal partners the capital put in was not equal.

Complainant put in $12000 in cash, and defendant was the

GERARD vs. GATEAU.

owner of plaster of Paris dies which would be needed in

the business of the ﬁrm, and which were rated to h-im as

capital at $3,500. It was stipulated that the ﬁrm was to

Supreme Court of llZinoi8, 1816.

pay interest on t-he excess of capital put in by complain-

ant, a.nd it was secured to him upon the stock of the ﬁrm.

St Ill. 121, 25 Am. Rep. '38.

Bill for dissolution of partnership, etc. The fact1 appear in
the opinion.

Emery A.. Storrs, for appE>IJant.
Geo. W.

Cass~

R. Riddle Roberts, and E. Han;ey, for aprllee.

Sco'M', J. 'rhe copartnership between the parties to this
litigation was for the manufacture and sale of zinc roofing and
~inc and other metal ornamt>nital work. It was formed in January, 1872, and was to continue through a period of ten years.
Although equal partnC'rs the capital put in was not equal.
Complainant put in ~1 ~.000 in cnsh, and defendant was the
owner of plaster of Paris dies which would be needed in
the businel!ls of the firm, and whiC'h were ra:ted to him a.a
capital at ,3,500. It was stipulntPd that the firm was to
pay interest on t·be ex('('Ss of capital put in by -complainant, and it was secured to him upon the stock <>f the firm.
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In the articles of copartnership it was provided what causes

should operate as a dissolution: First, death of either party;

and second, “incapacity, embezzlement or gross neglect or

misconduct of either party.” On account of the latter causes

either party could have the ﬁrm dissolved by giving thirty

days’ notice to the other party, of such intention, stating in

uch notice his grounds and reasons for so doing. After the

lapse of a little over two years complainant ﬁled this bill for

a dissolution of the copartnership, for an account and for an

injunction restraining defendant from interfering with the

affairs of the company. No notice was given of his intention,

as provided in the articles of copartnership, to ask a dissolu-

tion, but without regard to the agreement, complainant in-
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vokes the general powers of a court of chancery.

It is not set forth in the bill, that defendant is wanting in

capacity, or that he has been guilty of embezzlement or any

other act affecting his integrity of character. Among the

caues alleged for a dissolution of the copartnership is, the

plaster of Paris dies, formerly owned by the defendant, were

put in as capital at a sum greatly in excess of the real value.

Conceding the fact, we do not understand it would constitute

any ground for canceling the partnership contract. On the

dissolution of the copartnership, by lapse of time or otherwise,

equities between the parties arising out of this cause, could

be adjusted. But upon the principal fact, as to the value of

the dies, the evidence is quite conﬂicting, and if trying the case

as an original question, we would be at a loss to determine

with which party is a preponderance of the testimony. Cer-

tainly there is no decided preponderance in favor of com-

plainant.

VVith regard to the overcharge on the work for Oxley & Co.

for work done under a special contract for that company it is

hardly of sufficient importance to deserve much consideration.

It was ornamental work of elaborate design, to be used on the

State House and as to the actual cost of the material and

labor, persons skilled in that department of labor differ widely

in their estimates. It may or it may not have been an over-

charge. There is nothing that shows defendant acted cor-

ruptly in the matter. The differences in regard to the -price

charged were afterward adjusted with the parties in interest,

and no harm came to complainant.

In the articles of copartnership it was provided what causes
should operate as a dissolution: First, death of either party;
and second, "incapacity, embezzlement or gross neglect or
misconduct of either party." On account of the latter causes
either party could have the firm dissolved by giving thirty
days' notice to the other party, of such intention, stating in
such notice his grounds and reasons for so doing. After the
lapse of a little over two years complainant filed this bill for
a dissolution of the copartnership, for an account and for an
injunction restraining defendant from interfering with the
affairs of the company. No notice was given of his intention,
as provided in the articles of copartnership, to ask a dissolution, but without regard to the agreement, complainant invokes the general powers of a court of chancery.
It is not set forth in the bill, that defendant is wanting in
capacity, or that he has been guilty of embezzlement or any
other act affecting bis integrity of character. Among the
causes alleged for a dissolution of the copartnership is, the
plaster of Paris dies, formerly owned by the defendant, were
. put in as capital at a sum greatly in excess of the real value.
Conceding the fact, we do not understand it would constitute
any ground for canceling the partnership contract. On the
dissolution of the copartnership, by lapse of time or otherwise,
equities between the parties arising out of this cause, could
be adjusfrd. But upon the principal fact, as to the value of
the dies, the evidence is quite conflicting, and if trying the case
as an original question, we would be at a loss to determine
with which party is a preponderance of the testimony. Certainly there is no decided preponderance in favor of complainant.
With regard to the overc·b arge on the work for Oxley & Co.
for work done under a special contract for that company it is
hardly of sufficient importance to deserve much consideration.
It was ornamental work of elaborate design, to be used on the
State House and as to the actual cost of the material and
labor, persons lilkilled in that department of labor differ widely
in their estimates. It may or it may not have been an overcharge. There is nothing that shows defendant acted corruptly in ithe matter. The difference-s in regard to the price
charged were aftierward adjusted with the parties in interest 1
and no harm came to complainant.
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Another cause of complaint is, the prosperity of the ﬁrm
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was impaired by the personal bearing of defendant toward

customers. If the inventory taken of the assets of the ﬁrm anywhere near correct, it cannot be the prosperity of the con-

cern was in any great degree affected by the conduct of de

fendant, whatever it may have been. An unusual measure of

success seems to have attended their affairs. In the brief

period the ﬁrm had been doing business, according to the testi-

mony, th-e assets of the company had more than doubled, with-

out contracting any considerable amount of -indebtedness.

The charge is, defendant had an irascible temper, was in-

solent in his department, or, as one of the witnesses expressed

it, was “high and mighty with customers.” Evidence intro-

duced shows that, while defendant was disagreeable, and

perhaps wanting in courtesy to some, with others he was

always pleasant and affable. It is shown that for some time

before and after the formation of the copartnership, the

social relations of the partners were of the most friendly

character. The causes that interrupted those relations were

not more serious -in their nature than the annoyances that

often attend the transaction of any business. We ﬁnd no well
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considered case going to the extent that such defect as indi-

cated in the character of one partner would justify a dissolu-

tion of the copartnership contract. Should such a rule be

adopted it is apprehended, on account of the inﬁrmities of

character, no asociation of persons for the transaction of

business would endure for any great length of time.

As was said by this court in Cash vs. Earnshaw, 66 Ill. 402,

it is not for every act of misconduct on the part of one partner,

a court of equity, at the instance of another, will dissolve the

partnership and close up the affairs of the company. The/

court will require a strong case to be made, and it is laid down

as a general principle, a court of equity has no jurisdiction to

declare a separation between partners for triﬂing causes or

temporary grievances, involving no permanent mischiefs.

That defcndant’s conduct toward some of the customers of the

ﬁrm is subject to severe criticism admits of no doubt, but that

i-t worked any permanent misc-hief to the partnership interests

is not established by any evidence in the case.

The debatable point in the case is, as to the personal rela-

tions between the partners, and whether the hostile relations

Another cause of complaint is, the prosperity of the firm
was impaired by the personal bearing of defendant toward
customers. If the inventory taken of the assets of the firm ~
anywhere near rorreet, it cannot be the prosperity of the concern was in any great degree atfected by the oonduct of def endant, whatever it may have been. An unusual measure of
success seems to h'ave attendoo their affail"s. In the brief
period the firm had been doing business, according to the testimony, the asset.'4 of the company ·had more than doubled, without contra"Cting any considera;ble amount of indebtedness.
The char~e is, defendant had an irascible temper, was insolent in his department, or, as one of the witnesses expressed
it, was "high and migllty with customers.'' Evidence introduced shows that~ while d(•fendant was disagreeable, and
perhaps wanting in courtesy to some, with others he was
always pleasant and atl'able. It is shown that for some time
before and after the formation of the copartnership, the
social relations of the partners were of the most friendly
·character. The causes that interrupted those relations were
not more serious in their nature than ·the annoyances that
often attend the transacUon of ;a,ny business. We find no well
considered cµse going to the extent that such defect as indicated in the character of one partner would justifJ a dissolution of the copartnership contract. Should such a rule be
adopted it is apprehended, on account of the infirmities of
character, no association of persons for the tl"ansaction of
business would endure for any great length of time.
.As was said by this court in Cash vs. Ea.nzsliaw, 66 Ill. 402,
it is not for every act of misconduct on the part of one partner,
a court of equity, at the instance of another, will dissolve the
partnership and close up the affairs of the company. Thi°
court will require a strong case to be made, and it is laid down
as a general principle, a court of equity bas no jurisdiction to
declare a separation between partners for trifling causes or
tempomry grievances, involving no permanent mischiefs.
That defendant's conduct toward some <>f the customers of the
firm is subject to severe criticism admits of no doubt, but that
it worked any permanent misc-llief to the partnership interests
is not established by any evidence in the case.
The debatahle point in the case is, as to the personal relations between the partners, and whether the hostile relationa
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existing are justly attributable to the unreasonable conduct
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of defendant. This is always a difficult question, and cases

differ so essentially in their constituent elements, that we

ﬁnd no accurate and distinct deﬁniti-ons on this branch of the

law. That such embittered relations may exist as would

render it impracticable to'conduct the business, and justify

a decree dissolving the partnership, admits of no discussion, on

principle as well as upon authority. Permanent mischiefs

would be the result that could only be avoided by a severance

of the partnership relations. But that is not the case here.

Under the copartnership articles defendant had the principal

control of the affairs of the company. Complainant was not

obliged to give any more personal attention to the business than

he chose to bestow. Defendant was a skilled workman in their

business, and complainant was not. This fact was well under-

stood and canvassed before the partnership was formed.

Although the social relations between the partners were not

what they ought to have been it is not perceived how the ex-

isting ill-fceling could seriously impair the prosperity or

interfere with the management of the ﬁrm affairs. By positive
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agreement the business was under the principal control of

defendant, and, notwithstanding the want of cordiality, it

might be carried on with equal success. _

ln all the cases _we have examined, where the partnership

has been dissolved on account of the unfriendly relations be-

tween the partners, it has generally been at the instance of a

party who was not himself at fault, and where the estrange-

ment was such as would prevent the successful management

of the business. IA party who is the author of the ill-feeling

between himself and partners ought not to be permitted to

make the relation he has induced the ground of a dissolution

of the partnership. His conduct may have been taken with a

view to that very result, and it would be inequitable to allow

him advantage from his own wrongful acts. It would allow

one partner, at his election, to put an end to his own deliberate

contract, when the other had been guilty of no wrongful a-ct or

omission of duty. The results ﬂowing from the premature

dissolution of a partnership might be most disastrous to a

partner who had embarked his capital in the enterprise.

Complainant’s conduct in relation to the affairs of the com-

pany is not altogether blameless, and it may be, defendant’s
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existing are justly attributable to the unreasonable conduct
of .defendant. '!'his is alwa.)'S a difficult question, and cases
differ so essentially in their constituent elements, that we
find no accurate and distinct definiti-ons on this branch of the
Jaw. That such embittered relations may exist as would
render it impracticable to 'conduct the business, and justify
a decree dissolving the partnership, admits of no discussion, on
principle as well as upon authority. Permanent mischiefs
wonld be the rt"'snlt that could only be avoided by a severance
of the partnership relations. But that is not the case here.
Cnder the copartnership articles defendant had the principal
control of the affairs of the company. Complainant was not
obliged to give any more personal attentiontothe business than
he C'bose to b£'stow. Defendant was a skilled workman in their
husinPss, and romplainant was not. This fact was weJI under~tood and canva!'iwd before the partnership was formed.
~\It hough the social relationR between the partners were not
what thfl'~' ou~ht to have been it is not perceived how the existing ilJ·fPeling could seriously impair the prosperity or
intc.•rfere with the management of the firm affairs. By positive
agrpement the business wa.s under the principal C·Ontrol of
defendant, ::rnd, notwithstanding the want of cord'iality, it
might be carried on with equal success.
In all the cnseR ~e luwe examined, where the partnership
has bet"'n disRolved on account of the unfriendly rplations between the partners, it has generally bt•en at the instance of a
party who was not himself at fault, and where the estrangemt-nt was sueh as would pr('vent the succPssfnl managC>ment
of the business.
part.)' who is the author of the ill-feeling
betwe<'n himself and partnPrs on~ht not to bP permiUt>d to
make the relation he has induced the ground of a dissolution
of thl' partn('t·ship. His condnrt ma.'' havl' be<:>n takl'n with a
view to that ver~' rPsnlt, and it would be inequitable to allo-w
him advantage from his own wrongful acts. It would allow
one partner, at his election, t·o put an Pnd to his own deliberate
contract, when the Mher lnd been guilt.'· of no wrongful a.ct or
omission of duty. The results flowing from the prematur«~
dissolution of a partnership might be most disastrous to a
partner who had embarked hi!-~ rnpital in the enterprise.
Complainant's conduct in rt>lation to the affairs of the company is not altogethPr bh1ml'll'ss, and it may be, defendant's
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conduct, to which exceptions are taken, was induced, in some
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measure, by his own action. Principally, it seems, the ill-feel-

ing between the partners was engendered by the employment

of a nephew of complainant as a traveling salesman for the

house. It was done against the wishes of defendant, and

proved, as he anticipated, unproﬁtable. This young man had

before been discharged from the service of the ﬁrm on account

of his incapacity, and the last employment seems to have been

because complainant became responsible for his successful

management. A loss ensued, and it was in regard to the

salary and traveling expenses of this salesman the parties

disagreed. Evidence oﬂ'ered tends to show complainant was

in the wrong; but, however, that may have been, it ought not

to have affected, permanently the social relations of the

partners. c

We have given this case a most careful consideration, and

we can see nothing that would prevent, amomg reason-able men,

a harmonious cooperation between the partners, so far as any

is necessary to a proﬁtable prosecution of the common business

of the ﬁrm, and hence, no reason i perceived for dissolving the
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partnership.

The decree dismissing the bill and dissolving the injunction

will be aﬂirmed.

Decree aﬂirmed.

NOTE: See Mechem’s Elem. of Partn , § 256.

See also New vs. Wright, ante, p. 263.
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AUSTIN vs. HOLLAND.

Court of Appeals of New York, 1877.

69 N. Y. 571, 25 Am. Rep. 246.

Action on promissory note made in ﬁrm name of Dillon,

Beebe & Co. to order of Horace Loveland. Defendant Holland

answered that he was not a member of the ﬁrm. Defendants

were copartners under said ﬁrm name, prior to the giving of '

conduct, to which exceptions are taken, was induced, in some
measure, by bis own action. Principally, it seems, the ill-feeling between the partners was engendered by the employment
of a nephew of complainant as a traveling salesman for the
house. It was done against the wishes of defendant, and
proved, as he anticipated, unprofitable. This young man bad
before been discharged from the service of the firm on account
of his incapacity, and the last employment seems to have been
because complainant became responsible for his successful
management. A loss ensued, and it was in regard to the
salary and traveling expenses of this salesman the parties
disagreed. Evidence offered tends to show complainant was
in the wrong; but, however, that may have been, it ought not
to have affected, permanently the social relations of the
partners.
We have given this case a most careful consideration, and
we can see nothing that would preve111t, amoog reasonable men,
a harmoniouR co-operation between the partners, so far as any
is necessary to a profitable prosecution of the commol). business
of the firm, and hence, no reason is perceived for dissolving the
partnership.
The decree dismissing the bill and dissolving the injunction
will be affirmed.
Decree afiirmed.
NOTE: See Mechem's Elem. of Partn , § 2j8.
See also New vs, Wl'ight, ante, p. 2G3.

AUSTIN vs. HOLLAND.
Court of Appeals of New York, 1817.
69 N. Y. 571, 25 Am. Rep. 246.

Action on promissory note made in firm name of Dillon,
Beebe & Co. to order of Horace Loveland. Defendant Holland
answered that he was not a member of the firm. Defendants
were copartners under said firm name, prior to the giving of •
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the note. The facts appear in the opinion. Judgment for

plaintitf on verdict was aﬁirmed at general term of the

supreme court, and defendant appealed.

the note. The facts appear in the opinion. Judgment for
plaintiff on verdict was affirmed at general term of the
supreme court, and defendant appealed.

Esck Oowen, for defendant.

Mart-in I._Tou:nsend, for plaintiﬂ’. .

Asnnmws, J. The plaintiff was a dealer with the ﬁrm of

Eaek Cowen, for defendant.

Dillon, Beebe _& Co., so as to entitle him to the protection of

the rule which makes a retiring partner liable for subsequent

Mai-Un I .. Tou;nscnd, for plaintiff.

engagements made by his former copartner in the ﬁrm name,

with those who had previous dealings with the ﬁrm, and who

entered into the new transaction without no-tice of the change

in the partnership. In Vernon vs. The Manhattan Co., 22 Wend.

(N. Y.) 190, the chancellor said: “The word ‘dealing’ is merely

used as a general term to convey the idea that the person who

is entitled to actual notice of the dissolution must be one who

has had business relations with the ﬁrm, by which a credit

is raised upon the faith of the copartnership,” and this -state-
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ment of the chancellor is recited with approval by DENIO, J.,

in Clapp vs. Rog/ers, 12 N. Y. 286.

There does not seem to be any reason for distinguishing the

case of an agent who is in the employment of the ﬁrm at the

time of the dissolution, and who thereafter, without notice

of the dissolution, continues under the same apparent employ-

ment, from that of a person who has had mercantile trans-

actions and relations with the ﬁrm, as a vendor or otherwise.

In each case the credit is presumed to have been given origi-

nally upon the responsibility of the individual members of the

partnership, and justice requires as much in the one case as

the other that all the members should be bound so long as the

partnership may be supposed to exist. Watson on Part. 384.

The principal question in this case is, whether Loveland had

notice of the dissolution of the ﬁrm of Dillon, Beebe & Co.,

which occurred March 29, 1869, prior to August 31, 1869, when

the note upon which the action was brought was made. The

ﬁrm was engaged in the business of the purchase, shipment

and sale of lumber, and its principal oﬁice was at Toledo, in

the state of Ohio. The plaintitf was employed to purchase

lumber in the western states and in Canada, and resided at

Detroit. Notice of the dissolution was published in the news-

ANonmws, J. The plaintiff was a dealer with the flrm of
Dillon, Beebe & Co., so as to entitle him to the protection of

the rule which makes a retiring partner liable for subsequent
engagements made by his former copartner in the firm name,
with those who had previous dealings with the firm, and who
entered into the new transaction without notice of the change
in the partnership. In T ernon vs. The Manhattan Co., 22 Wend.
(N. Y.) mo, the cbanceJlor said: "The word 'dealing' is mel'ely
used as a general term to convey the idea that the person who
is entitled to actual notice of the dissolution must be one who
has had business relations with the firm, by which a credit
is raised upon tf.1~ faith of the copartner.ship," and this ·statement of the chancellor is recited with approval by DE'.'110, J.,
in Clapp vs. Rogers, 12 N. Y. 286.
There does not seem to be any reason for distinguishing the
case of an agent who is in the employment of the firm at the
time of the dissolution, and who thereafter, without notice
of the dissolution, continues under the same apparent employment, from that of a person who has had mercantile transactions and relations with the firm, as a vendor or otherwise.
In each case tbe credit is presumed to have been given originally upon the responsibility of the individual members of the
partnership, and justice requires as much in the one case as
the other that nil the members should be bound so Jong as the
partnership may be supposed to exist. Watson on Part. 384.
The principal question in this case is, whether Loveland had
notice of the dissolution of the firm of DiJlon, Beebe & Co.,
which occurred :March 29, 1869, prior to August 31, 1869, when
the note upon which the action was brought was made. The
firm was eng-aged in the business of the purchase, shipment
and sale of lumber, and its principal office was at Toledo, in
the state of Obio. The plaintiff was employed to purchase
lumber in the western states and in Canada, and resided at
Detroit. Notice of the dissolution was published in the news-
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papers at Toledo, and a copy was mailed to the plaintiﬁ,

addressed to him at Detroit.

I Loveland, on his direct examination, testiﬁed positively that

he never received a notice. On his cross-examination, he

stated that he had no recollection of receiving or seeing the

notice, and that, if he had seen it, he thought he should have

remembered it. The judge submitted it to the jury to ﬁnd

_whether the plaintiff received the notice. The defendant’s

counsel excepted to the submission of the question to the jury

on the ground that the jury would not be justiﬁed in ﬁnding

from the evidence that the plaintiff did not receive the notice,

and upon the further ground that it was immaterial whether

he received it or not; that the mailing of the notice was all

that the defendant was required to do to protect him from

liability for the subsequent services of the plaintiff.

The publication of notice of the dissolution of a par_tner-

ship in a newspaper at the place where the business was car-

ried on is notice to all persons who had not had prior dealings
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with the ﬁrm; and, if thereafter one of the partners enters into

a contract in the ﬁrm name with a new customer or dealer, the

other partners will not be bound. The rule is different in

respect to persons who have dealt with the ﬁrm before the

dissolution. The rule in such cases in this state require that.

to relieve a retiring partner from subsequent transactions in

the partnership name, notice of the dissolution must be

‘brought home to the person giving credit to the partnership.

If, in any way, by actual notice served, or by seeing the publi-

cation of the dissolution, or by information derived from third

persons, the part_v, at the time of the dealing, is made aware

of the fact that the partnership has been dissolved, the con-

tract will not bind the ﬁrm. It is sufficient to exempt the ﬁrm

from liability that the person so contracting with a partner in

the ﬁrm name knew or had reason to believe that the partner-

ship had been dissolved, but this must appear and be found by

the jury, or else the contract will be treated as the contract

of the partnership: Ifelclmm vs. Clark, 6 Johns. (N. Y.) 144; 5

Am. I)ec. 197; Grurcs rs. .l[crr_1/, 6 Cow. (N. Y.) 701; 16 Am. Dec.

471; Vernon rs. .lI(1nhuttan (7-0., 17 “lend. (N. Y.) 52-l; 22 Id.

183; Nat. _I.’l.'. rs. Norton, 1 Ilill (N. Y.), 572; Codclington vs.

Hunt, 6 Id. 50.3; (‘lnpp rs. Rogers, 12 N. Y. 287; City Bank vs.

McChcsn-ey, 20 Id. ‘.342; Bank of Commonwealth rs. Mudgctt, 44

papers at Toledo, and a copy was mailed to th~ plaintiff,
·addressed to him at Detroit.
1 Loveland, on his direct examination, testified positively that
he never receh·ed a notice. On bis cross-examination, he
stated that he had no recollection of receiving or seeing the
notice, and that, if he had seen it, he thought he should have
remembered it. The judge submitted it to the jury to find
.whether the plaintiff received the notice. The defendant's
counsel excepted to the submission of the question to the jury
on the ground that the jury would not be justified in finding
from the evidence that the plaintiff did not receive the notice,
and upon the further ground that it was immaterial whether
he received it or not; that the mailing of the notice was all
that the defendant was required to do to protect him from
liability for the subsequc>nt services of the plaintiff.
The publication of notice of the dissolution of a pai:tnership in a newspaper at the place where the business was carried on is notice to all persons who had not had prior dealing-8
with the firm; and, if thereafter one of the partners enters into
a contract in the firm name with a new customer or dealer, the
other partners will not be bound. The rule is different in
respect to persons who have dealt with the firm before the
dissolution. The rule in such cases in this state requires that,
to relieve a retiring partner from subsequent transactions in
the partnership name, notire of the dissolution must be
brought home to the person giving credit to the partnership.
If, in any way, by actual notice se1·,·ed, or by seeing the publication of the dissolution, or by information derived from third
persons, the part~·, at the time of the dealing, is made aware
of the fad that the partnership lms bt>en dissolved, the contract will not bind the firm. It is suflicient to exempt the firm
from liability that the person so contracting with n partner in
the finn name knew or had reason to beli<'Ye that the partnership had bt·en dis:';oked, but this must appPar and be found by
the jur.r, or else Olc> contract will be trPah•d as the contra('t
of the partll(•rship: l\ct<'lwm vs. Clark, G Johns. (N. Y.) 144; 5
Am. DN·. l!l7; Grarr.'I r.'I . .lfrrry, G Cow.~· Y.) 701; Hi Am. De<'.
471; Vernon r.'l ..lla11l111ttan Co .• 17 'YC'nd. (N. Y.) 524; !!2 Id.
18:1; Nat .. t:/;. r.~. Norton, 1 IIill (X. Y.), 572; Coddington vs.
Hunt, G Id. ri!lj; Clapp n~. Rogers, 12 N. Y. 287; City Rank 1'S.
JfcCllesney, ~O Id. ~4::!; Rank of Commonu:calth t•s. Mudgett, 44
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Id. 514; Tan Eps vs. Dillage, 6 Barb. (N. Y.) 244; Mechanics‘

Bank vs. Livingston, 33 Id. 458._ In Vernon vs. The Manhattan

Co., the chancellor says: "But to exempt the copartners from

liability (on a contract with a previous dealer with the ﬁrm),

the jury must be satisﬁed that the person with whom the new

debt was contracted either had actual notice that the copart-

nership was dissolved, or that facts had actually come to his

knowledge sufficient to create a belief that such was the fact.”

The same rule is recognized in the other cases cited, and by

elementary writers: 3 Kent’s Com. 607; Story on Part. sec.

161; Coll. on Part. sec. 533; Lindley on Part. 337. Lindley

says: “Those who have dealt with the ﬁrm before a change

took place, are entitled to assume, until they have notice to the

contrary, that no change has occurred. ' ' If notice, in

point of fact, can be established, it matters not by what means,

for it has never been held that any particular formality must

be observed.” In this case, the jury have found that the plain-

tiff did not receive the notice sent by mail, and had no infor-

mation of the dissolution of the ﬁrm of ‘Dillon, Beebe & Co.

prior to the transaction in question. The mailing of notice
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properly directed to the party to be charged raises a

presumption of notice in fact, for it is presumed that letters

sent by post to a party, at his residence, are received by him

in due course. Best on Presumptions, sec. 403. But this is a

presumption of fact,-and not of law, and may be repelled by

proof; and, if the receipt of the letter in this case was dis-

proved, then the defendant failed to show the actual notice

required in order to exempt him from responsibility, and the

question whether the letter was received was, we think upon

the evidence, for the jury. The learned counsel for the defend-

ant has not referred us to any case which decides tlh-ast the

mailingof a notice of dissolution is in law equivalent to actual

notice, and exempts a retiring partner from liability to prior

dealers on subsequent engagements in the ﬁrm name. Notice

by mail of the dishonor of commercial paper is in most cases

suﬂicient by the law merchant to charge an indorser. It is a

part of the contract that notice may be given in this way, and

it is not material in ﬁxing the liability of the indorser whether

he receives it or not.

But we think the rule requiring actual notice of the disso-

lution of a partnership to prior dealers is a part of the law of

Id. 514; Tan Eps vs. Dillage, 6 Barb. (N. Y.) 244; Mechanics'
Banl~ t'S. Livingston, 33 Id. 458. . In f'ernon vs. The Jianltattan
Co., the chancellor says: "But to exempt the copartners from
liability (on a contract with a previous dealer with the firm),
the jury must be satisfied that the person with whom the new
debt was contracted either bad actual notice that the copartnership was dissolved, or that facts had actually come to his
knowledge sufficient to create a belief that such was the fact."
The same rule is recognized in the other cases cited, and by
elementary writers: 3 Kent's Com. G07; Story on Part. sec.
161; Coll. on Part. sec. 5:~3; Lindley on Part. 337. Lindley
says: "Those who have dealt with the firm before a change
took place, are entitled to assume, until they have notice to the
contrary, that no change bas occurred. * * If notice, in
point of fact, can be established, it matters not by what means,
for it has never brrn held that any particular formality must
be obsel'Ved." In this case, the jury have found thnt the plaintiff did not receive the notiee sent by mail, and had no information of tlw dissolution of the firm of Dillon, Beebe & Co.
prior to the transal'tion in question. The mailing of notice
p1·operly directed to the party to be oharged raises a
presumption of notice in fact, for it is presnm<>d that IPtters
sent by post to a pa·rty, at his residence, are received by him
in due course. Brst on Presumptions, sPc. 403. But this is a
presumption of fact, ,and not of law, and may be repelled by
proof; and, if the receipt of the letter in this case was disproved, then the clefendnnt failed to show the actual notice
requi1·ed in order to exempt him from responsibility, and the
question whether the letter was received was, we think upon
the evidence, for the jury. 'l'he learned counsel for the defend:ant ·has no:t reft>rred us to any case whid1 decide:s tJrnt the
mailing' of a notice of dissolution is in law equivalent to actual
notice, and exempts a 1·etiring partner from liability to prior
dealers on su l>sequent engagements in the firm name. Notice
by mail of the dishonor of <'Ornrnereial paper is in most cases
sufficient by the law merehnnt to charge an indorser. It is a
part of the contract that notice may be given in this way, and
it is not material in fixing the liability of the indorser whether
be receh'es it or not.
But we think the rule requiring actual notice of the dissolution of a partnership to prior dealers is a part of the law of
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this state, and should not be departed from. It may subject

this state, and should n<>t be departed from. It may subject
pa1·ties in some cases to inconvenience, but the principle upon
which the rule proceeds is that, when one of two parties is to
sustain injury from the giving of credit, the one who originally
induced it should bear the loss, rather than the one who, without notice of the change, relied upon the continued existence
of the partnership: Story on Part. sec. 160; Wat. on Part. 384:.
The judgment of the general term should be affirmed.
All concur, except MILLER, J ., not voting.
Judgment affirmed.

parties in some cases to inconvenience, but the principle upon

which the rule proceeds is that, when one of two parties is to

sustain injury from the giving of credit, the one who originally

induced it should bear the loss, rather than the one who, with-

out notice of the change, relied upon the continued existence

of the partnership: Story on Part. sec. 160; \Yat. on Part. 384.

The judgment of the general term should be afﬁrmed.

All concur, except MILLER, J., not voting.

Judgment afﬁrmed.

Nom: See Mechem’s Elem. of Partn., § 202, and notes.
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' J2!‘ ' DICKINSON vs. mcxmsos.

, ’ J : own of Appeals of Virginia, 1874.

NOTB: See lleohem'a Elem. of Partn., § 262, and notel.

25 Gratt. 321.

Action by Henry Dickinson against Henry J. Dickinson,

Stephen Banner and George Banner, late partners under the

ﬁrm namel6i"H/. Co., to recover upon a promissory
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note signed in that name, and dated March 9, 1860. Stephen

and George Banner defended on the ground that they did not

sign or authorize the note and were not members of the ﬁrm

of H. J. Dickinson & Co., at the date of the n-ote.

' r •

Judgment for defendants and plaintiff appeals.

Burns, f-or appellant.

Gilmore, for the appellees.

STAPLES, J. (After stating the facts.)

r
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DICKINSON vs. DICKINSON.

'.-i

Court of Appeala of Virginia, 1814•

The main question before us arises upon the plaintiffs ﬁrst

2~

bill of execeptions, and is presented in the sixth assignment

Gratt. 821.

of error. '1‘.his alleged error is in an instruction given to the

jury on motion of the defendants. This instruction declares

substantially that if the defendants, as early as some day in

the month of March, 1859, dissolved, by mutual consent, the

partnership previously thereto existing between them, then

* '~===si=-2::

Acti'O'Il by Hen.ry Dickinson against Henry J. Dickinson,
Stephen Banner and George B :mner, late partners under the
firm name~& Co., to rec<>ver upon a promissory
note signed in that name, and dated March 9, 1860. Stephen
and George Banner defended on the ground that they did not
sign or authorize the ·note and were not members of the firm
of H. J. Dickin90n & Co., at the date of the n-ote.
Judgment for defendants and plain.fit? appeals.
Bums, for appellant.

G-i.lniore, for the appellees.
STAPLES, J. (After stating the facts.)
The main question before us arises upon the plaintiff's first
bill of execeptions, and is presented in the sixth assignment
of error. T.his alleged error is in an instruction gh-en to the
jury on motiO'Il of the defendants. This instruction declares
substantially it.hat if the defendants, as early as some day in
the month of :March, 1859, dissolved, by mutual consent, the
partnership previously thereto existing between them, then
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neither partner had thereafter authority to create any new

obligation, or execute a note therefor in the name of the ﬁrm,

binding upon the other partners, unless the new obligation was

created in the usual course of the partnership business t-o a

person who -had no notice or knowledge of the dissolution of

the partnership. And if the jury should believe from the evi-

dence, that as early as the spring of 1859 the defendants ceased

to buy and sell goods, their storehouse was closed up, H. J.

Dickinson, the active partner of the ﬁrm, had moved away

from the storehouse, and had engaged in another employment;

that the storehouse remained closed u-p until the note in con-

troversy was execut-ed, and was then still closed up; that

nothing prior t-o the execution of the note was done in the

business of the partnership after the -h-ou\se was closed, in the

spring of 1859, except wh-at w-as d-one by the active partner,

H. J. Dickinson, in settling u-p the business, and tiizrat all these

facts were known to the plaintiff at the time t-he note in con-

troversy was executed, on the 19th of March, 1860, then these

ﬁarcts are tsuﬂicient to cha-rge the plaintiff with knowledge of

tihe dissolution, and the‘jury should consider him as having
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such kinovwledge.

The manifest error in this instruction is in assuming t»h-at

the facts therein mentioned, if brought home to the plaintiff,

were sufficient of -themselves to charge -him with actual knowl-

edge -of the dissolution of the partnership, whether in fact -he

had or had not such knowledge.

It seems that the defendants did not give notice, public or

private, of tlhe dissolu-txion; they did n-ot notify their custom-

ers of the fact; they did not even take the trouble to publish

or post it at their place of business. At least the instruction

does not assume that either of these acts was done by the de

fendants; but it does assume that, in the absence of

each and all of them, certain other acts constituted

notice which the plaintiff was not permitted to con-

may be suﬂicient to satisfy a jury that the plaintiff

was informed of the dissolution of the partnership; but cer-

tainly they do not constitute notice; they are ~not sufﬁcient as

a matter of law, to charge the plaintiff wit-h such notice. Each

trovert. Now these facts, as stated in the instruction,\

and all of them may have been known to him, an-d still the

plaintiff may not have had such knowledge or information in

neither partner had thereafter :authority to create any new
obligation, or execute a note therefor in the name of the firm,
binding upon the other partners, unless the new obligation was
created in the usual course of the partnership business ro a
person w1ho ·had ·no notice or knowledge -0f the di-ssoluUon of
the partnership. And if the jury should believe from the ev~
denoce, that as early .as the spring of 1859 the defe'Ddants ceased
to buy and se11 goods, their storehouse was closed up, H. J.
Dickinson, the active partner of the firm, had moved aiway
from the .storehouse, and had engaged in another employment;
that the storehiouse remained clooed up until the n•ote in controversy was executed, and w1:is then still closed up; that
nothing prio.r to the execu1:Lo.n of the nlC>te was done in the
business of the partnership after the •house was cl<>Sed, in the
epring of 1859, except what was done by the a.ctive pa.rtner,
H.J. Dickinson, in settling up nhe bu·siness, and t1:~ra.t all these
facts were known to the plaintiff at the time the note in controversy was executed, on the 19th of March, 1860, then these
~acts are sufficient to c.ha.rge the plaintiff with knowledge of
the dissolution, and t1he 'jury should consider him as having
such km·orwledge.
The ma.nifest err.or in this instruction is in assuming that
the facts therein mentioned, if ·b rought home t-0 the plaintiff,
were sufficient .of themselves to charge ·him with actual kn•owlf'dge of the dissolution of the partnership, whether in fact be
had or had not such knowledge.
It seems that the defendants did not give notice, public or
private, of the di·ssolution; they did nQt notify their custooners of the flact; t·h ey did not even take the trouble to publish
or post it .at their plaee of business. At lea.st the instrucUO'll
does not assume that either of these acts was done by the de
fendants; but it does assume that, in the absence of
each and all of them, certain other acts coostituted
notice which the plaintiff was not permitted to con·
trovert. Now these facts, as stated in the instructio~
may be sufficient to satisfy a jury that the plaintiff
was i.nf.ormed of the dissolution of the partnership; but certainly it.hey do not constitute nootice; they are not sufficient a.a
a matter of law, to charge the plaintiff wit·h suo:1 notice. Eacli.
and all of them may have been knCJ1wn 1:0 him, and still the
plaintiff may n'Ot have had such knowledge or information in
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regard to the dissolution as would invalidate t-he note in his

possession.

The instructi-on was therefore a manifest invasion of the

province of the jury, and as such was clearly erroneous. The

learned counsel insists, however, that no injustice was done

the plaintilf, because the question of notice is not involved in

the inquiry. His proposition is, -that one partner cannot, by a

new contract entered int-o after the dissolution, impose any

new obligation upon his copartners with-out some special

authority for that purpose. The note in controversy having

been executed after the partnership was disso-lved, was not

binding upon the partners who did not unite in its execution,

although the creditor may have h-ad no notice of such dissolu-

ti-on. The plaintiff could not, therefore, have been prejudiced

"by anything in the instruction upon the -subject of n-otiice, how-

ever erroneous it may have been.

If the learned coun-sel’s premises are correct, his conclusion

is undoubtedly correct also. But are his premises correct?

T'he only au'th~orit_v he cites to sustain his position is that of

Parker vs. Cousins, 2 Gratt. (Va..) 372, 44 Am. Dec. 388. That
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case does, unquestionably, aﬂirm the general proposition that

one partner cannot, after the dissolution, create a. binding obli-

gation upon t-he ﬁrm without some special authority for that

purpose; but this decisi-on was made upon a state of facts

which showed that the person dealing with the partner was

informed of the dissolution at the time of the renewal of the

note.

The principle is well established that, if a partner contracts

in the name of the ﬁrm with a third person after the partner-

ship is dissolved, but that fact is not made public, or known

by such third person, the law considers the contraict a-s being

made with the ﬁrm and upon their credit. The rule upon this

subject is thus laid down in Lindley on Partnership, p. 213:

“So if a. partnership is dissolved, or one of the kn-olwn mem-

bers retires from the ﬁrm, until the dissolution or retirement

is duly notiﬁed, the power of each to bind the rest remains in

full force; although as between themselves, a dissolution or

retirement is a revocation of the authority of ea-ch to ac-it for

the other. Thus, if a known partner retires (which is in fact

a dissolution), and no notice is give-n, he will be liable to be

sued in respect of a promissory note made since his retirement

regard to the dissolution a.s would invalidate the note in his
po-ssession.
·The instrucHon was therefore a manifest invasion of the
province of the jury, and as su•ch was clearly erroneous. The
leamed counsel insists, however, that no injustice was done
the plaintiff, becuuse the questi-on of notice is not inrolved in
the inquiry. His proposition is, that one partner cannot, by a
new oontraet entered into aftl"r the dissolurf:ion, impose any
new obligation upon his copartners with•Dut some special
authority for that purpose. The note in oontroversy having
been executed after the p1rtnership was disso.Jved, was n<>t
binding upQon the partners who did n.ot unite in its execuUoo,
although the creditor may have had no notice of such dissoluti()n. 'rhe plaintiff could n-0t, therefore, have been prejud-iced
by anything in the instruction upo.n the ·subject of n-ot:dce, •hlQIWever erroneou'8 it may have been.
If the learned counsel's premises are eoorrect, bis oondusion
fs undoubtedly correct also. But ara his premises correct?
The -011ly auth-ority be cites to sustain h.is positiooi is tb::it of
Parker vs. Cousins, 2 Gratt. (Va.) 372, 44 Am. Dec. 388. That
case does, anquestionably, affirm the general propositi001 that
one partner cannot, after the dissolution, create a binding -obligation upon the firm without some special authority for th11t
purpose; but this decisi·on wia.s made upon a state of faicts
which showed that the person dealing with the partner was
informed of the dissolution at the time of the renewal of the
note.
The prindple is well established tha.t, if a partner contracts
in the name <>f the firm with a third person after the partnership is dissolved, but that fact is n()t mad-e public, or known
by such third persion, flhe law considers the contmct R•S being
made with 1:111e firm and upon their credit. The rule upon this
subject is thus laid down in Lindley on Partnership, p. 213:
"So if .a. partnership is dissolved, or one Qf the kn-01Wn members retires from the firm, until the dissolution or retirement
is duly notified, the power of each ro bind the rest remains in
full foror; although as betweec themselve'S, a dissolution or·
retirement is a. re,·ocMion -0f the authority of e-a:ch to act for
the other. Thus, if a known partner retires (which is in fa.ct
a dissolution), and no notice is given, he wlll be liable to b~
sued in respect of a promissory note made -since his retirement
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by his l-ate partner, even though the plaintiff had no dealings
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with the ﬁrm before the making of the note. And in deter-

mining which was ﬁrst in point of time, t-o wit: notice of the

by his late partner, even though the plaintiff had no dealings

dissolution or the making o-f the note, effect must be given

to the presumption that the instrument was made and issued

-on the day it bears date, unless some reason to the contrary

can be shown.”

In Kctcham vs. Clark, 6 John. (N. Y.) 144, 5 Am. Dec. 197,

the draft was accepted in the name-of the ﬁrm after the disso-

lution. It was held that both partners were bound by the

acceptance, there being no evidence of any public notice of the

dissolution of the partnership, nor any special notice of its dis-

solution to the party dealing with the ﬁrm.

It is useless to multiply citations upon the po-int. The

authorities are believed to be almost uniform in support of

the proposition. National Bank vs. Norton, 1 Hill, (N. Y.) 572;

Story on Partnership, secs. 160, 161, 334, 336.

In regard to notice of di-ssoluti-on, a disttincti-on Ihas been

justly made between persons who -have 'had previous dealings

with the ﬁrm, and those who have -had no such dealings. As-
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to the former, it -has been universally held that actual notice

is indispensable. It must n-ot be inferred, however, that

special notice must be given to each customer. If actual

knowledge of the dissolution is brought home to the party, he

will be concluded, although no notice whatever may

have been given. Whether in such case the evidence

is sutiici-ent to justify the inference of actual knowl-

edge, is a question of fact for the consideration of a jury,

under the supervision -of tlhe court. I rby vs. Vining, 2 M-cCord,

(S. Car.) 379; Ooddington vs. Hunt, 6 Hill, (N. Y.) 595; Collyer

on Partnership, sec. 332.

It may be proper to add, that these rules apply only to cases

where the di-ssolu-ti~o-n is by act of the parties. It is well set-

tled that, upon the death or bankruptcy of a partner, notice

of the dissolution to third persons is not necessary. The rea-

son see-ms to be, that in those oases the dissolution is by opera-

Horn of law. It would be the height of injustice to allow the

acts -of the other partners to bind the estates of persons who

are incapable of acting themselves, or of continuing an author-

ity for that purpose.

It follows, from what has been said, that -the circuit court

48

with the firm before the making of the note. And in determining which was first in point of time, to wit: notice of the
dissolution or the making of the note, effect must be given
to the presumption that the in-strument was made and issued
()n the day it bears date, unless soone reason to the contrary
can be shown."
In Ketcham vs. Clark, 6 John. (N. Y.) 144, 5 Am. Dec. 197,
the draft w;a.s accepted in the name·<>f the firm after the dissolution. It was held that both partners were bound by the
acceptance, there being no evidence of any public notice of the
dissolution of the partnership, nor· any special notice of its dissolution to the party dealing with the firm.
It is useless ro multiply citati-0.ns upon the point. The
authorities are believed to be almost uniform in support of
the proposition. National Bank vs. Norton, 1 Hill, (N. Y.) 572;.
Story on Partner·s·hip, secs. 160, 161, 334, 336.
In regard to notice of diseoluti·on, a distfocUon 'has been
justly made between persons who ·have 1had previous dealings
with the firm, and th·m1e who .have had no su•c'h dealingis. As
t-0 the former, it ·ha·s been unin~1·sally held that actual notice
is indispensable. It must n·ot be inferred, ho0owever, that
special notice must be given to each clLStomer. If actual
kn0owledge of the dissolution is brought home to the party, he
will be concluded, although no notice whatever may
have been given. 'Vhether in such case the evidence
is sufficient to justify the inference of actual knowledge, is a question o·f fact for the consideratiOtll of a jury'"
under the supervision ·of t1he court. Irby vs. Yining, 2 McCord,
(S. Car.) 379; Coddington vs. Hunt, 6 Hi~l, (N. Y.) 595; Collyer
on Partnership, sec. 332.
It may be proper ro add, that these rules apply only to cases
where t11e dissolnHon is by act of the parties. It is well settled that, upon the death or bankruptcy of a partner, notice
of the dissolution to third persons is not necessary. The reaSO'Il seems to be, that in those 01se:s the diss·o lntion is by opera1iolll o.f law. It would be the height of injustice to allow t11e
acts of the other partners to bind the estates of persons who
are incapable of acting themselves, or of -continuing an authority f-0r that purpose.
It foUows, from what ·has been said, tha.t the circuit court
48
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erred in giving the instruction set out in the plaintiﬁ’s ﬁrst

bill of exceptiorns. This view renders it unnecessary to c-on-

sider particularly the instruction asked for by the plaintiﬂf and

refused by the court, which is set out in the seoond bill of

excc-pti-ons. ' ' '

For the error already mentioned, t-he judgment of the cir-

cuit court must -be reversed, and the cause remanded to be

proceeded - with in accord;;1nce with the views herein

announced.

Judgment reversed.

NOTE: See Mechem’s Elem. of Partn.. §§ 259, 271, 272.

MILMO NATIONAL BANK vs. BERGSTROM.

Court of Civil Appeals of Tamas, 1892.

1 Tex. Civ. App. 151, 20 S. W. Rep. 836. .

This suit was brought by appellant against A. N. Cartel‘ and

el"l'ed in giving the instruction set out in the plaintiff's first
bill of excepticms. This view renders it unnecessary to consider particularly the instruction a.sked for by the plaintiff and
refused by the court, which is set out in the seoond bill of
e:xce·pti-ons. • • •
For the error already mentioned, t;~e judgment of the cir<-"llit court must •be rever-sed, and the cau.se remanded to be
proceeded · with in accordlnce with :the views herein
a.nnounced.
Judgment reversed.

Louis Bergstrom, as partners under the ﬁrm name and style

of A. N. Carter, seeking to recover judgment for the sum of

NoT.B: See lfeobem•a Elem. of Partn., §§ 259, 271, 278.

$5,216.91 on account of moneys loaned and advanced to said

ﬁrm. Appellee Bergstrom denied the partnership, and that he

was indebted to appellant. Judgment below was rendered in
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favor of appellant against Carter, and that _it take nothing

against appellee Bergstrom. From this judgment, appellant

prosecutes this appeal. .

The evidence shows that Carter and Bergstrom,_in€eptcm~

ber, 1881, entered into a copartnership for one year for the

!IILMO NATIONAL BANK vs. BERGSTROM.

purpose of dealing in hides, wool, and produce. In October,

1881, the account sued on was opened with appellant by

Court of Civil Appeals of Tea:as, 189!•

Carter, for the purpose of obtaining advances to be usedﬁn

carrying on the business of the ﬁrm. Carter was the busipcss

manager of the ﬁrm at Laredo, and continued to obtain money

from the bank until in the spring of 1883, when the account

sued on was closed. It appears from the evidence that, at the

time the account with appellant was opened, Carter informed

the officers of the appellant bank that Bergstrom was a part-

ner in the ﬁrm of A. N. Carter, and upon the faith of this

1 Tex. Civ. App. list, 20 S. W. Rep. 836.

•

This suit was brought by appeilant against A. N. Carte.rand
Louis Bergstrom, as partners under the'firm name and style
of A. N. Carter~ seeking to recover judgment for the sum of
$5,216.91 on account <>f moneys loaned and advanced to said
firm. Appellee Bergstrom denied the partnership, and that he
was indebted to appellant. Judgment below was rendered in
fa,·or of appellant against Carter, and that jt take nothing
against appellee Bergstrom. From this judgment, appellant
prosecutes this appeal.
•
.
The evidence shows that Carter and Bergstrom,_in4'eptember, 1881, entered into a copartnership for one year for the
purpose of dealing in hides, wool, and produce. In Oc~ober,
1881, the account sued on was opened with appellant by
Carter, for the purpose of obtaining advances to be used'!n
carrying on tlie business of the firm. Carter was the busjpess
manager of the firm at Laredo, and continued to obtain money
from the bank until in the spring of 1883, when the account
fmed on was closed. It appears from the evidence that, at the
time the account with appellant was opened, Carter informed
the officers of the appellant bank that Bergstrom was a part·
ner in the firm of A. N. C!!.rter, and upon the faith of this
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information the advances were made. It was contended by-

379

appellant that, at the beginning of the dealings between it and

Carter, Bergstrom was actually a partner with Carter, and

that credit was extended upon the faith that he was such

partner, and, although he may have ceased to be a partner

after September, 1882,—the time when the contract of part-

nership terminated,—he is liable to appellant because it had

no notice of the dissolution, fr of the contract of partnership,

until after the account was closed, in 1883. Upon the other

hand, it was contended by Bergstrom that although he was a

t

partner for one year from September, 1881, at that time the

ﬁrm was dissolved, and that he is not bound by the statements

made by Carter during the year that he, Bergstrom, was a

partner; that he was a secret or dormant partner of the ﬁrm,

and; being such, he was not required to give notice of his dis-

solution with the ﬁrm and is not bound or liable to appellant.

The seventh paragraph of the charge of the court is as follows:

“If, however, you believe from the evidence that said ﬁrm of

A. N. Cawer ceased to exist on the 23d day of September, 1882,

and that plaintiff had no knowledge, directly or indirectly,
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that Louis Bergstrom continued as a partner of said ﬁrm of A.

N. Carter, and if you,believe, further, from the evidence, that

said Bergstrom did no act, directly or indirectly, to lead plain-

titf or his agents to believe that said ﬁrm of A. N. Carter was

continued, and that the plaintiff had his dealings with A. N.

Carter in his individual capacity, then and in that event the

defendant Bergstrom is not liable for any dealings had

‘between the plaintiff and the said A. N. Carter so made with

said Carter in his individual capacity.” This charge is assigned

as erroii

J. O. Nicholson and S. M. Ellis, for appellant.

Upson cﬁ Bergstrom, for appellees.

ihsnnn, O. J. (After stating the facts.) When credit is

extended to a ﬁrm upon the assumption that certain persons

comprise the membership, and such assumption in point of

fact is correct, the members of such ﬁrm are liable to the cred-

itors for future dealings with the ﬁrm until notice of dissolu-

tion.is given to the creditor. Under such state of facts the

creditors will not be aﬁected by a dissolution or charge in the

ﬁrm until notice be given or knowledge of such fact has been

information the advances were made. It was contended by.
appellant that, at the beginning of the dealings between it and.
Carter, Bergstrom was actually a partner with Carter, and
that credit was extended upon the faith that he was such
partner, and, although he may have ceased to be a partner
after September, 1882,-the time when the contract of partnership terminated,-he is liable to appellant because it had
no notice of the dissolution,
of the contract of partnership,
until after the account was closed, in 1883. Upon the other
hand, it was contended by Bergstr-0m that although he was a
partner for one year from September, 1881, at that time the
firm was dissolved, and that he is not bound by the statements
made by Carter during the year that he, Bergstrom, was a
partner; that he was a secret or dormant partner of the firm,
and; being such, he was not required to give notice of bis dissolution with the firm and is not bound or liable to appellant:
The seventh paragraph of the cbnrge-0f the court is as follows:
"If, however, you believe from the evidence that said firm of
A. N. Cajer ceased to exist on the 23d day of September, 1882,
and that plaintiff had no knowledge, directly or indirectly,
that Louis Bergstrom continued as a partner of said firm of A.
N. Caner, and if youJ>elieve, further, from the evidence, that
said Bergstrom did no act, directly or indirectly, to lead plain.tiff or his agents to believe that said firm of A. N. Carter was
continued, and that the plaintiff had his dealingtt ·with A. N.
Carter in bis individual capacity, then and in that event the
defendant Bergstrom is not liable for any dealings had
"between the plaintiff and the said A. N. Carter so made with
said Carter in his individual capacity." This charge is assigned
ae.erro~

•

J. O. Nicholson and 8. M. Ellis, for appellant.

Upson &

Ber~strom,

for appellees.

l1sBER,. C. J. (.After stating the facts.) When credit is
exte!lded to a firm upon the assumption that certain persons
comprise the membership, and such assumption in point of
fact is correct, the members of such firm are liable to the creditors for future dealings with the firm until notice of dissolution .is given to the creditor. Under such state of facts the
cred-itors will not be affected by n dissolution <>r cha~e in the
firm until notice be given or knowledge of such fact has been

•
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brought home to them, and the burden of proving such notice
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or knowledge rests upon the partner claiming such exemp-

tion. 17 Amer. & Eng. Enc. Law, 1117, 1118; 2 Bates, Partn.

§§ 611-613. This rule of law does not apply to partners who

are regarded in law as dormant or secret partners, for no

credit is extended upon the faith of their membership, and

they, in retiring from the ﬁrm, are not required to give notice

of such fact. The uncontradicted evidence in the record is

that Carter notiﬁed the appellant, at the time that the account

was opened, that Bergstrom was a partner of the ﬁrm. Such

in fact was his relationship to the ﬁrm at that time. W'e

think this information given to appellant is sufﬁcient to

make Bergstrom known to appellant as a member of the ﬁrm,

and as to appellant he cannot claim that he was a dormant

partner. If it be true that Bergstrom was a member of- the

ﬁrm at the time appellant received information of that fact,

it makes no difference from what source received, the effect

is to make his connection with the ﬁrm known to appel-

lant, and, as to it, he cannot claim that he is a dormant part-

ner. 1 Bates, Partn. §§ 151, 153; 2 Bates, Partn. §§ 608-623;
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17 Amer. & Eng. Enc. Law, 1119-1123. Under these rules of

law it was error to give the charge complained of," and for this

reason we reverse and remand the case. " ' '

NOTE: See Mechem’s Elem. of Partn., § 265.

I
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brought home to them, and the burden of proving such notice
or knowledge rests upon the partner claiming such exemption. 17 Amer. & Eng. Enc. Law, 1117, 1118; 2 Bates, Partn.
§§ 611-613. This rule of law does not apply to partners who
are regarded in law as dormant or secret partners, for no
credit is extended upon the faith of their membership, and
they, in retiring from the firm, are not required to give notice
of such fact. The uncontradicted evidence in the record is
that Carter notified the appellant, at the time that the account
was opened, that Bergstrom wa.s a partner of the firm. Such
in fact was his relationsMp to the firm at that time. We
think this information given to appellant is sufficient to
make Bergstrom known to appellant as~ member of the firm,
nnd as to appellant be cannot claim that be was a dormant
partner. If it be true that Bergstrom was a member of- the
fii'm at the time appellant received information of that fact,
it makes no diifference from what source received, ~be effect
is to make his ic001necti-0n with the firm Im.own to a.ppellant, an:d, as to it, he cannot claim that he is a dormant partner. 1 Dates, Partn. §§ 151, 153; 2 Bates, Partn. §§ 608-62a;
17 Amer. & Eng. Enc. Law, 1119-1123. Under these rules of
law it was error to give the charge oomplained of; and for this
reason we reverse and remand the case. • • •
Non: See Meohem's Elem. of Partn., § 265.
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