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This was an action on

1840.

469.

promissory note. The declaration alleged, that the defendant, in and hy a certain writing
or note, by him well executed, dated the 20th day of June,
1838, promised the plaintiff, for value received, to pay him
the sum of 213 dollars, with interest ; as by said writing or
note, ready in court to be produced, will appear; nevertheless, the defendant, his said promise and undertaking not
regarding, hath never performed the same, nor paid said
sum of money, or any part thereof, though often requested
a

and demanded so to do.
The defendant pleaded nan assumpsit; and on that issue, the cause went to the jury, who returned a verdict for
the plaintiff, for 236 dollars, 53 cents, damages. The defendant moved in arrest of judgment, on the ground of
the insufficiency of the declaration in this, viz., that it did
not appear, by the averment thereof, that the promise set
forth therein, had been, at the commencement of this action, broken, by the defendant ; nor at what time the money,
by such promise payable, was, by such promise, due or deThe court adjudged the motion sufficient; and
mandable.
judgment was arrested accordingly.
The plaiatiff thereupon filed a motion for liberty to
amend his declaration, by inserting therein next after the
words "promised the plaintiff, for value received, to pay
him the sum of 213 dollars, with interest," these words,
viz., "on demand." The defendant objected to this motion,
claiming that no such amendment could, at this time, be

legally made.

The questions arising on this motion were reserved for

the consideration and advice of this court.
(691)
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Chtjbch, J. : The allowance, or disallowance, of amendnaents, is within the discretionary power of the courts, in
The time, beyond
the absence of statute regulations.
which an amendment may not be allowed, has not been
prescribed, by any statute of this State. At common law,
amendments of pleadings have been permitted, at any time
1 Peters d. Abr. 504,
before judgment.
Co. Litt. 280.
539a. And the same has been permitted, in special cases,
in the State of New York, and by the courts in other States.
18 Johns. Rep. 510; 2 Cowen, 515; 4 Cowen, 124; 7 Cowen,
483, 518.

In this

State the courts, in the exercise of their discretionary power, in ordinary cases, have refused to sanction amendments of pleadings, after they have been adjudged insufficient, upon motion in arrest. 1 Sw. Dig. 779.
And the present motion discloses nothing, which should
induce us to depart from established practice, in such cases ;
and by doing so, we fear we might encourage a negligence
and laxity in pleading and practice, which would prove
very inconvenient, both to the bar and the court; and we
must therefore, advise the superior court to deny this motion.
But, at the same time, had the motion set forth facts,
which had satisfied us that a serious and irretrievable loss
would have resulted to the plaintiff, from a refusal of this
amendment, beyond the mere loss of a bill of costs, and the
expense and delay of commencing and prosecuting another
action; such as a loss of the debt, by the operation of the
statute of limitations, or discharge of the lien created by
attachment, etc. ; we should have believed, that a just exercise of the discretionary power of the court, would have
In the case of
sanctioned the amendment prayed for.
Aubeer v. Barker, 1 Wils. 149, the court said, that it was
a rule of that court, that a new count could not be added,
after two terms ; and yet this had been permitted, to prevent the loss of the debt, by the statute of limitations. The
Duke of Marlhoroitgh's Exrs. v. Widmore, 2 Stra. 89;
Petersd. Abr. 531 ; DartncUl v. Howard et cd.,2 Chitt. Rep.

I

28.

In

this opinion the other judges concurred.
Amendment not Mowed.
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Court of Appeals of Maryland.
10 Maryland, 530.

1857.

Babtol, J., delivered the opinion of this court.
This is an action for a malicious prosecution. The declaration was defective in not averring that the alleged malicious prosecution was "without probahle cause." That

such averment
been, doubted.

was essential is not now, and has never
It constitutes the gist of the action. 2
Chitty's PL 608, 609, note (x) ; 2 Saund. PI. & Ev. 652, 654,
659; 7 Cowen, 717.
After the jury had been sworn, and all the evidence
offered to them, the plaintiff asked leave to amend the
declaration, by inserting the words, "without any reasonable or probable cause whatsoever," and "that the
declaration might be taken to read as if said averment
were made," and the court granted leave to amend at bar
as prayed. The defendant objected to the amendment being made, without first withdrawing a juror, which objection the court overruled. The defendant also objected to
the making of said amendment in the manner proposed,
which objection the court overruled, and the defendant excepted. The court directed the trial to proceed before the
same jury without their being resworn, to which also the
defendant excepted.
The first question presented by these exceptions is,
whether the leave to amend the declaration operated as an
It is clear that a permission to amend does
amendment.
not, per se, amount to an amendment. A party may have
leave to amend, and yet not choose to avail himself of it.
The amendment must actually be made, either by altering
the declaration in the cause, or by filing a new one.
In this case no amendment was, in point of fact, made
in conformity with the leave granted by the court. The
declaration remained unchanged ; and as it now appears in
the record, it contains no averment of "want of probable
cause," without which it is insufficient.
We think the court erred in treating the leave to amend
as an actual amendment, and for that reason the judgment
ought to be reversed.

Judgment reversed and procedendo awarded.
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Maine, 488.

FosTEB, J.: The plaintiff and defendant traded horses.
The defendant was to pay seventy-five dollars to the plaintiff as the difference between horses, and in lieu of the
money turned over a negotiable promissory note of eighty
dollars, which he held against one Joseph Frost. The note
was not then due, and the defendant endorsed it in blank.
The note was not paid at maturity, nor was the defendant
seasonably notified so as to hold him as an indorser.
The plaintiff claims that while the trade was going on
the defendant represented that the maker of the note was
a man of means and financially responsible, and that these
statements were false and fraudulent, and made with intention of deceiving him, and that he relied upon them and
was thereby deceived and injured.
On the other hand, the defendant asserts that he made no
that what he said was but the honest
misrepresentations;
expression of an opinion; that the plaintiff neglected seasonably to notify him so as to hold him as an indorser of the
note, and that in consequence of that neglect this suit was
brought in which he seeks to collect his debt.
The action was originally framed in assumpsit, the
declaration containing three counts. At the second term
the presiding justice allowed an amendment of the writ by
striking out the three counts and substituting therefor a
count in case for deceit.
To the allowance of this amendment the defendant's counsel seasonably objected, on the
ground that if changed the form as well as introduced a
new cause of action. '
The case is before us upon exceptions as well as report.
I. The first question, and one of vital importance, is,
whether this amendment was allowable.
We think it was not.
Our attention has been called to no case under our system of practice that goes to the extent of authorizing the
court to allow an amendment which changes the nature of
The case of Band v.
the action from assumpsit to tort.

Sec.
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Webber, 64 Maine, 191, was never intended to authorize
amendments to the extent of allowing the form or nature
of the action to be changed. Upon examination of the facts
in that case, it will be found that the amendment there was
but the correction of an error in the writ, the correction of
an amendment (improperly made) to the original declaration, so as to restore the declaration as originally framed
and prevent a change in the nature of the action from what
seemed to be its form as originally drawn, and to escape the
statute of limitations that might be pleaded to another suit.
The original count was more ia the nature of deceit than
assumpsit, and the last amendment was but a restoration
to its former self — the spirit taking on form ' ' in the
furtherance of justice." "As the special count stood," say
the court, ' ' it could easily be amended so as to have been an
action of deceit. ' ' In Dodge v. Haskell, 69 Maine, 429, 434,
this court, in referring to Rand v. Webber, supra, remarked
that it "has been erroneously supposed to allow an amendment to the extent of allowing the nature of the action to
be changed.
That case merely allowed a correction of the
writ, already improvidently and improperly amended, that
such a result might be avoided."
In the present case, the change is absolute from assumpsit to an action on the case for deceit. It is not a
restoration of form as originally drawn. The cause of action, as originally stated, was clearly and distinctly set
forth in appropriate counts based upon an alleged promise.
There was no defect to be amended, or correction of the
cause of action as originally stated, as in Rand v. Webber,
supra. The amendment was not the correction of a defect
in pleading, but the addition of a cause of action not set
forth in the original declaration, as well as a change of the
This was clearly wrong.
nature of the cause of action.
is
allowed
in the inatter of
While the greatest liberality
amendments, the authorities are abundant and uniform,
that no new cause of action can be introduced by way of
amendment against the objection of the defendant.
In Houghton v. Stowell, 28 Maine, 215, it was held that a
change in the form of action from debt to case was unauthorized, and that the court had no alithority to aUow it.
A fortiori, in the present case, would it be unauthorized
to allow an amendment which changes the nature of the
action from assumpsit to an action on the case for deceit.
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The plea of the defendant in ^e former case is "never
promised," while in the latter, it is "not guilty." At eommon law the court had no po^^er to allow an amendment
which introduced a new cause of action. Com. Law PI. sec.
142.
Nor has this been extended by statute in this State.
Farmer v. Portland, 63 Maine, 46; Cooper v. Waidron, 50
Neither can counts which are in form ex conMe. 80.
tractu be joined with those in form ex delicto. Corbett v.
Packinton, 6 Barn. & Cress. 268; 1 Ch. PI. 201- Unless
this rule is observed confusion would arise in the forms of
pleas and judgments which the different forms of actions
require.

The remedies and forms of action which have been
afforded to parties, and which have been sanctioned by long
usage and approved by the highest authorities, should be
adhered to, and it is not the province of the court, upon reasons of supposed convenience or occasional hardship, to
dispense with them, and to substitute one for another, varying the righ.ts of one or both of the parties.''*
71.

499;

Accord: Hess v. Birmingham By. L't & Power Co. (1906) 149 Ala.Dewey v. Nicholas
(1871) 44 Vt. 24: Slater v. Fehlberg (1903) 24

E. I. 574.
Contra:

Kirwin v. Eaborg
H. 591; North

(1888) 64 N.

CHOBANIAN

v.

1 H. & J. (Md.) 296; Morse t. Whitcher
Nichols (1872) 39 Coirn. 355.

(1802)

v.

WASHBUEN WIRE COMPANY.

Supreme Court of Rhode Island.
33 Rhode

J.

1911.

Island, 289.

This is an action brought to recover damin the writ dated August 2, A. D. 1906, and
returnable to the superior court. Providence county, September 11, A. D. 1906, for personal injuries sustained by the
plaintiff while in the employ of defendant on the twentieth
day of April A. D. 1905, through the negligence of said deJohnson,

:

ages, as appears

fendant.

At

the time he was injured he was working in a pit, in
what is called the open hearth room, in defendant's steel
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plant, and was inexperienced in that kind of work. This is
a long, large rectangular-sliaped building with earthem
floors, and contains two earthem pits in which cast-iron ingot molds are set to receive pourings of steel from the furnaces which are located just south of and above the pits.
These two pits are known as pit number 1 and pit number 2.
The plaintiff was injured while at work in pit number 2.

Plaintiff was in the pit setting ingot molds prepara+ory to
the pouring when injured. The work of the person setting
was to stand in the bottom of the pit and guide the mold
as it was lowered into the pit by the crane man, so that it
would rest properly in its place upon the iron plate in the
bottom of the pit.
The molds that were being lowered into the pit to the
plaintiff had passed through a heating that night and plaintiff used bagging to protect his hands when placing the
molds in position. He had set five molds and was setting
the sixth one, which would be the second mold in the second
row, when he was injured. The crane man had lowered this
sixth mold and when it rested upon the plate the trunnions
upon that mold were not in line with the trunnions upon
the mold next to it.
The plaintiff signalled the crane man to raise the mold
a little so as to align it. The crane man then raised the
mold and when he lowered it the second time the brick was
out of the bottom of the mold upon the plate, the mold
struck upon the brick, the hooks came off the trunnions and
the mold toppled over upon the plaintiff, who was between
tfie mold and the side of the pit and the upper end of the
mold fell upon plaintiff's right arm and pinioned it against
the side of the pit. The weight of the mold crushed the
arm, and the heat of the mold burned the arm to the bone
before the mold could be removed. As the hooks had come
off the trunnions when the mold fell over, the crane man
was powerless to handle the mold or to move it from off the
plaintiff's arm until two of the other pit men jumped into
the pit and affixed the hooks to the trunnions, and the mold
was then removed from the plaintiff's arm. The plaintiff
was taken to the Bhode Island Hospital, where his arm was

•••••••••

amputated that day.
•

The defendant's second exception is to the decision of
the superior court denying the defendant's motion to strike

698

Common Law Pleading.

[Chap, 10

out thxee certain counts of the plaintiff's declaration, designated as "First Additional Cotint," "Second Additional
''
''
''
respectively. Said
Count, and Third AdditionafCount,
counts were filed on March 20,yl909', to an amended declaration then on file in said case; said filing being more than
In said three additional
two years after the accid^t.
counts the plaintiff set f ortli the following additional specifications of negligence, viz, : that improper hooks were used
in connection with the trunnions and specifying in what
particulars the hooks were improper; the employment of
incompetent fellow servants, and the defendant's failure to
properly inspect.
The defendant's motion to strike out said additional
counts was based upon two grounds, first, that in each of
•
said additional counts the plaintiffs stated a cause of action
different from the causes of action stated in the amended
declaration, and, second, that said additional counts were
not filed within two years after the causes of action in said
additional counts had accrued.
The rule is stated in 1 Ency. PL & Pr. 564, as follows :
"As long as the plaintiff adheres, to the contract or the
injury ©riginally declared upon, an alteration of the modes
in which the defendant has broken the contract or caused
the injury is not an introduction of a new cause of action.
The test is whether the proposed amendment is a different
matter, another subject of controversy, or the same matter
more fully or differently laid to meet the possible scope and
varying phases of the testimony."
In Columbus v. Anglin, 120 G-a. 786, the question was
whether an amendment to the declaration was properly allowed under a statute providing that "no amendment adding a new and distinct cause of action, or new and distinct
parties, shall be allowed unless expressly provided for by
law." The plaintiff sued for damages for personal injuries
resulting from the fall of a shed built over a sidewalk. The
negligence alleged in the original declaration was that the
municipal authorities had changed the grade of a certain
s.treet and put insufficient drains therein, so that' the surface water was allowed to pond near and upon the sidewalk
and cause a washout, which the municipal authorities negligently filled with unsuitable material, thereby causing
the support of the shed to settle, and as a result the wooden
The trial court allowed an
shed fell upon the plaintiff.
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amendment setting forth a further ground of negligence, in
this, that the defendant had failed in its duty to inspect said
shed and permitted said street to be dangerous by allowing said shed to stand and that from said neglect of duty
said shed fell and injured the plaintiff. The court held that
the amendment was properly allowed and that no new and
distinct cause of action is added by an amendment containing additional matter descriptive of the same wrong originally pleaded. The rule is laid down that when, in an action
ex delicto, the declaration sets out certain acts of negligence,
to show a violation by defendant of the plaintiff's right, such
petition may be amended by setting out additional acts of
negligence to show substantially the same violation of the
same right. The reasoning of the court is shown in the
following excerpts from the opinion: "So long as a plaintiff pleads but one wrong, he does not set up more than one
cause of action. Courts will look to the allegations both as
to the primary right of the plaiatiff and the corresponding
primary duty of the defendant, and as to the violation or
breach thereof, in order to determine whether it is the intention to plead but a single wrong only, or more thaa one.
A single wrong may, however, be composed of numerous elements and shown by various facts. Facts, alone or in conjunction with purely substantive law, do not give a right
of action, but are alleged in order to show a wrong which
has called into operation the remedial law which gives the
right of action. The facts are merely the means, and not
the end. T!hey do not constitute the cause of action, but they
'
The thing,
show its existence by making the wrong appear.
therefore, which in contemplation of law as its cause, becomes a ground for action, is not the group of facts alleged
in the declaration, bill, or indictment, but the result of these
in a legal wrong, the existence of which if true, they conclusively evince." Sibley, Eight to and Cause for Action,
48. Different facts may be alleged, separately or cumulatively, to show the same wrong, and the manner and variety
of the facts alleged will not make more than one cause of
action, so long as but one wrong is shown. A single wrong
will not be made plural by alleging that it is made up of a
•
*
*
"If there is a subnumber of constituent parts."
stantial identity of wrong (which necessarily includes identity of the right violated), there is substantial identity of

cause of action.
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In Smith

it

a

if

it,

v. Bogenschutz, 19 S. W. (Ky.) 667, the plaintiff,
a laborer in defendant's foundr^ sued to recover damages
for personal injuries caused by an overflow of molten iron
from a ladle iii which it was- being carried. The negligence
alleged in the original petition was the failure of the defendant to widen a narrow and dangerous passageway so as to
render it safe for the employees in carrying molten iron in
ladles from one part of the building to another. The court
held that an amendment alleging that the overflow was due
to a defect in the ladle was not an introduction of a new
cause of action. The court said, "The injury to the plaintiff
was caused by the spilling or the boiling over of this molten
iron in the ladle in which it was being carried ; and the allegation that the overflow of the liquid was caused by the
narrowness of the passageway bringing the workmen too
close together in carrying
untrue, was not the real
cause of the injury, and did not estop the plaintiff from
different
alleging that this overflow was produced from
cause; nor did
change the character of the action. It
is at least the same cause of action, viz., the injury to the
plaintiff by the overflow of this liquid.
the plaintiff had
been injured by a defect in a particular part of the machinery connected with this foundry — a fact known to the defendant — the averment as to the cause of the defect or the
character of the negligence would not preclude the plaintiff
from alleging that the defect in the machinery was to he
attributed to another cause than that alleged, or that the
negligence of the defendant, with reference to the particular
machinery, was different from that alleged;
but one

is

it

If

of action."
In Wilson v. N. Y., N. E.
E. R. R. Co., 18 R.
598,
one of the grounds of the defendant's petition for
new
trial was the allowance by the trial court of the filing by
the plaintiff of an amended declaration, against the defendant's objection. In behalf of the defendant
was contended that the amendment was improper in that
was in
matter of substance rather than of form, and that
amounted to the statement of a new cause of action. An
examination of the papers of the case shows that the original declaration was in two counts, the first count alleging
that the defendant was negligent in that
carelessly, negligently and improperly propelled, drove, managed and conducted the said engine^ etc., so that the same was driven

it

a

it

it

it

a

I.

&

cause
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upon and against tbe plaintiff, and the second count set
up as a ground of negligence the act of the defendant in
leaving the gates open at a certain railway crossing and in
inviting the driver of the sleigh in which the plaintiff was
riding to cross the track and negligence in running and controlling its cars. The additional count which was filed as an
amendment set forth a distinct ground of negligence in
that the defendant failed to place a flagman at the grade
crossing as required by law and the order of the town council of Cumberland. The court said, * ' The amended declaration sets forth with more particularity than in the original
declaration the matters in which it is alleged the defendant
was guilty of negligence but does not change the form of
action or introduce a new cause of action." Atlantic Mills
V. Superior Court, 32 R. I. 285.
The great weight of authority is to the effect that the
allowance of an amendment to a declaration setting forth
an additional ground of negligence as the cause of the same
injury does not amount to the statement of a new cause of
action. Smith v. Missouri Pac. By. Co., 56 Fed. 458 ; Cross
V. Evans, 86 Fed. 1; Columh v. Webster Mfg.. Co., 84 Fed.
592 ; Berube v. Horton, 199 Mass. 421 ; Daley v. Gates, 65 Vt.
591; Mclntire v. The Eastern Bailroad, 58 N. H. 137 ; Babb
V. Paper Co., 99 Me. 296; Kuhns v. By. Co., 76 Iowa, 67;
Sheffield v. Harris, 112 Ala. 614; Greer v. Bailroad Co., 94
Ky. 169; Pickett v. Bailway, 74 S. E. 236; Lee v. BepubUc
Steel Co.. 241 111. 372; Tanner v. Harper, 32 Col. 156; Straus
V. Buchanan, 96 App. Div. (N. Y.) 270; Davis v. B. B. Co.,
110 N. Y. 646; Galveston, etc., B. B. Co. v. Perry, 85 S. W.
(Tex.) 62; District of Columbia v. Frazer, 21 App. D. C.
154; Texas, etc.. By. Co. v. Cox, 145 U. S. 593.
The cases cited by defendant's counsel are not in our
opinion in conflict with the cases cited supra. The amendments which it was held could not be granted, in every case
set out causes of action which were clearly separate and
distinct from those set out in the declaration to which they
were offered.
In Wright v. Hart's Admr., 4A: Pa. St. 454, the court
said: "This claim was three years old when the suit was
brought, nine years old when the declaration was filed, and
twenty-one years old when the amendment was allowed on
which the recovery was had. It could not therefore be in>
troduced by amendment, unless it plainly acDcars that the

/
/
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amendment is a mere specification of a claim already substantially counted upon. ' ' Thie note declared on was dated
October 10, 1837, and was for $541.34, payable to Lewis
The note set out
Darragbi and endorsed to the plaintiff.
in the amendment was made by Lewis Darragh, dated October 16, 1837, and was for $525.
Li Allen v. Tuscarora Valley B. Co., 229 Pa. St. 97, the
declaration was at common law for injury resulting from
the negligence of defendant in using a coupler more dangerous than the usual coupler employed on railroads. The
amendment alleged that the railroad was engaged in interstate commerce and its cars were equipped with couplers in
violation of the act of Congress of March 2, 189i3. Such a
change was held to be a departure in law.
In Quimhy v. Claflin, 27 Hun (N. Y'.), 611, plaintiff had
leave below to amend by adding as a third cause of action,
a further claim against the defendant for $34,000, which
said claim was barred by the statute of limitations. The
court held that the amendment was improperly allowed.
In Pratt v. Cir. Judge, 10'5 Mich. 499, the amendments
offered stated that the plaintiff was in the exercise of due
care and did not in any way contribute to the injury. The
court say: "The declaration, as amended, relates to precisely the same state of facts and no new theory is evolved
by the proposed amendments which simply amplify the
averments contained in the original declaration by statements in no way inconsistent with those originally set out.
It is a question of acknowledged difficulty to ascertain in
just what cases an amendment may be said to set out a new
cause of action, but we think the result of the authorities
is well summarized in 1 Euc. PI. & Pr. 564, as foUows"
(quoted by us supra) : "And, when the amendment does
not introduce a new cause of action, the running of the statute of limitations is arrested at the date of the institution
of the suit. See 1 Enc. PI. & Pr. 621. ' '
In Buel V. Transfer Co., 45 Mo. 562, the court say:
"Whether an amendment by relation takes effect from the
commencement of the suit, or only from the term of its filThe rule is this: When
ing, depends on circumstances.
the amendments set up no new matter or claim, but is a
mere variation of the allegations affecting a demand already
in issue, then the amendment relates to the commencement of the suit, and the running of the statute is arrested
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at that point; but when the amendment introduces a new
claim, not before asserted, then it is not treated as relating
to the commencement of the suit but as equivalent to a fresh
suit upon a new cause of action— the running of the statute continuing down to the time the amendment is filed."
Inasmuch as the three additional counts did not introduce
any new or different cause of action, the superior court
did not err in overruling the defendant's motion to strike
out said counts, even though the period of limitations had
expired. Atlantic Mills v. Superior Court, 32 B. I. 285. The
rule is stated in Ency. PI. & Pr., vol. 1, p. 621, "Where an
amendment has been properly made and is for the same
cause of action, the amended pleading is regarded as a continuation of the original pleading and takes effect as of the
date when the latter was filed." Clark v. Delaware, etc.,
Canal Co., 11 R. I. 36. "Where an amendment does not set
up a new cause of action, or bring in any new parties,
the running of the statute of limitations is arrested at the
''
Ency. PI. & Pr., vol.
date of filing the original pleading.
1, p. 621; Berube v. Horton, 199 Mass. 421; Lee v. Republic
Steel Co., 241 111. 372; Sheffield v. Harris, 112 Ala. 614;
Quimby v. Claflin, 27 Hun (K Y.), 611; Buel v. Transfer
Co., 45 Mo. 562.

COX

V.

MURPHY.

Supreme Court of Georgia.
82

J.:

1889.

Georgia, 623.

In

his
original declaration he alleged, in substance, as follows:
On the streets of Savannah he was attacked by a wild and
ferocious steer, the property of S. H. Zoucks and D. Cox,
or one of them; that it was in the possession of Cox's servants; that the defendants knew that the animal was ferocious and dangerous and had a propensity for attacking persons, but that they attempted to drive it through the public
Btreets of Savannah. The declaration then shows how the
plaintiff was injured and damaged. The plaintiff amended
Simmons,

Murphy sued Cox for damages.

[Chap. 10
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it,

his declaration by alleging that Cox had damaged him in
the sum named, because he carelessly kept the steer, well
knowing that it was accustomed to attack, gore and trample

it

it

it

a

a

it

a

it

attacked, gored and
mankind, and while so keeping
second amendtrampled upon the plaintiff. He offered
or had in
the
owner
ment, wherein he alleged that Cox was
his custody, care, keeping or control this animal, and so
escaped and unlawfully came
that
negligently kept
upon the streets and injured the plaintiff, who was lawfully
walking thereon. In third amendment, he alleged that the
defendant kept
vicious and dangerous steer, which, by
the careless management of the defendant or his agents in
along the streets, was allowed to
attempting to drive
attacked, gored and
escape and go at liberty, upon which
walking
who
was
along me street,
on
the
plaintiff,
trampled
•
•
•
without any fault on his part.

a

it

We think the court was right in allowing the first and
It wUl be rememthird amendments to the declaration.
bered that the original declaration alleged that this was
a wild and ferocious steer, and that the defendant knew
propensity
was ferocious and dangerous and had
that
for attacking persons. The first and third amendments,
while they go more into detail as to the manner of the
plaintiff's injury, both alleged that the steer was wild and

it

a

;

it

it

;

it

it

ferocious, and that this was known to the defendant; and
we think, therefore, they were germane to the origiaaJ
declaration, and did not introduce any new cause of action.
They simply allege more particularly than the original
declaration did, the escape of the steer and the fault of the
defendant in allowing him to go at large. Both adhere to
the vicious character of the animal.
The second amendment, however, does not make these
allegations, but alleges that the steer was so negligently
escaped and unlawfully came upon the streets
kept that
was error to allow
and injured the plaintiff. We think
alleged an entirely distinct cause of
this amendment for
original
the
declaration.
As said before, the
action from
original declaration and the first and third amendments
charged the defendant with knowingly keeping a vicious
to go at liberty the second amendanimal and allowing
ment does not allege that the defendant knew that the animatter of fact
mal was vicious, or even that as
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was vicious; but alleges that the defendant kept it so negligently that it escaped and injured him. The plaintiff could
not recover, under the original declaration and the first and
third amendments, without proving to the satisfaction of
the jury that the defendant knew that the animal was
vicious and allowed it to escape or go at large. Under the
second amendment he might perhaps recover by simply
proving the negligent keeping and escape, and the injury.
Under the original declaration and first and third amendments, it was necessary to prove the scienter of the defendant; under the second amendment this was unnecessary.
We therefore think that the second amendment contained
a new and distinct cause of action, and should not have
been allowed.

•

*

•

Judgment reversed.

DALEY

V.

GATES.

Supreme Court of Vermont.
65

1893.

Vermont, 591.

EowEL, J. : The original declaration charges that the
defendant enticed away plaintiff's husband, per quod consortium amisit. The new count charges criminal conversation with him with the same per quod.
An amendment cannot be allowed that introduces a new
cause of action.
But as long as the plaintiff adheres to
the contract or the injury originally declared upon, an
alteration of the modes in which the defendant has broken
the contract or caused the injury is not an introduction of
The test is whether the proposed
a new cause of action.
amendment is a different matter, another subject of controversy, or the same matter more fully or differently laid
to meet the possible scope and varying phases of the testimony. Cassell V. Cooke, 8 S. & B. 268 (11 Am. Dec. 610) ;
Steivart v. Kelly, 16 Pa. St. 160 (55 Am. Dec. 487) ; Maxwell V. Harrison, 8 Ga. 61 (52 Am, Dec. 385) ; Stevenson
V. Mudgett, 10 N. H. 338 (34 Am. Dec. 155 and note).
This rule is variously illustrated by the cases. Thus, in
The Executors of the Duke of Marlborough v. Widmore, 2
0.

L. p.— 45
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Stra, 890, the plaintiffs declared as executors on a promise
to the testator, but were allowed to amend by declaring on
the promise as made to themselves. So in Ten Eyck v.
Delaware & Raritan Canal Co., 4 Hair. (N. J.) 5, plaintiff
was allowed to amend by declaring for another injury occasioned by the same wrongful act originally complained

of. In an action for goods Sold and delivered you may
amend by adding a count for not accepting the goods.
Mixer v. Howarth, 21 Pick. 205. So in covenant, you may
amend by assigning new breaches of the same covenant.
Stewart v. Kelly cited above. You may also amend by
declaring on another covenant in the same instrument, if
both covenants and the breach thereof relate to the same
thing. Boyd v. Bartlett, 36 Vt. 9; Tillotson v. Prichard,
60 Vt. 94. A declaration on a warranty can be amended by
showing that the warranty covered things not originally
declared for. Church v. Syracuse Coal and Salt Co., 32
^onn. 372.
an action of this kind can be maintained by a wife,
r'^nceming which we are not called upon to express an
opinion, the cause of action is the wrongful deprivation of
t^? plaintiff of that to which she is entitled by virtue of the
marital relation, namely, the consortium, or the conjugal
sciety, affection, aid and assistance of her husband. Bennett V. Bennett', 116 N. Y. 584 ; Rinehart /v. Bills, 82 Mo.
534 (52 Am. Eep. 385) ; Foot v. Card, 58 Conn. 1 (18 Am.
St Eep. 258) ; Westlahe v. Westlake, 34 Ohio St. 621 (32
Am. Eep. 397) ; note to Shaddock v. Clifton, 94 Am. Dec.
593; Bigelow's Lead. Cas. on Torts, 337; Cooley, Torts
(1st Ed.), 224; 1 Chit. PI. (134).
It follows, therefore, that the injury complained of in the
original declaration and the injury complained of in the
new count are one and the same injury, namely, the loss of
consortium, and that the new count is but the statement of
another way in which that injury was committed, of another ground for demanding the same thing, namely, damages for said loss, the identity of the cause of action being
preserved.
If you can amend by declaring for another injury occasioned by the same wrongful act, why can you not amend
by declaring for the same injury as occasioned by another
wrongful act? And this you virtually do when you amend
by assigning a new breach of the same covenant; but you

If
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are seeking the same thing all the time, namely, damages
for the breach of that covenant.
That the new count in this case is for the same cause of
action is as clearly shown by the record as it could be
dehors the record.

Affirmed and remanded.

DOWNING

V.

BURNHAM.

Supreme Court of Vermont.
84

1911,

Vermont, 149.

MuNSON, J.: The declaration contained counts in trespass quare clausum, alleging the cutting and removal of
trees and growing timber; a count in trespass de bonis,
alleging the removal of saw logs, wood and timber; and a
count in trover, alleging a conversion of like property.
When the case was reached for trial, plaintiff moved to
amend by striking out the last two counts, and the defendants objected, for that the counts of trespass on the freehold and the count in trover were not and could not be for
the same cause of action, and so were improperly joined,
and that consequently the declaration could not be amended
as proposed without changing the cause of action.
The question presented is purely one of pleading, no
jurisdictional question being involved. It is not necessary
to inquire whether the counts are for different causes of
action; for the striking out of one of two counts, whether
it be for a separate cause of action or not, does not change
the cause of action set up in the other count; and we think
the rule forbidding an amendment which changes the cause

of action cannot preclude

a plaintiff from perfecting his
a count for a different cause of

declaration by abandoning
action, which has been mistakenly added. The amendment
Chitty 206; Gould, Ch. 4, sec. 101;
was properly allowed.
See Abbott v. Keith, 11 Vt. 525; Haskell v. Bowen, 44 Vt.
579 ; Rowley v. Shepardson, 83 Vt. 167 ; Sawyer v. Childs,
83

Vt.

329.

affirmed and cause remmided for the assess
ment of damages.
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LASSITER

V.

10

EAILROAD COMPANY."

Supreme Court of North Carolina.
136

[Chap.

1904.

North Carolina, 89.

Claek, C. J.: The complaint is a sufficient statement
of the facts constituting a cause of action (if the death had
occurred in this State) for negligently causing the death of
plaintiff's intestate hy ordering him to go between cars not
equipped with improved couplers to uncouple said cars, in
The deobeying which order he was run over and killed.
fendant demurred on the ground that the complaint disclosed that "the intestate came to his death in the State of
Virginia by reason of the alleged wrongful acts of the defendant, but does not allege that an action for wrongful
death may be maintained in that State."
Thereupon the
plaintiff asked leave to amend the complaint by pleading
the ' ' statute law of Virginia, which gives a right of action
for negligently causing death," which motion was refused
on the ground that "the court had no power or discretion to
allow the same, and but for such want of power the amendment would be allowed. ' ' The court further gave as a reason why it did not have such power to grant the motion:
"1. Such an amendment would introduce a new cause of
action and not enlarge or amplify the cause of action
pleaded. 2. Such an amendment would deprive the defendant of the benefit of the statute of limitations embraced in
the statute law of Virginia."
•

•

•

Such allegation does not add to or change the
"cause of action" which by the Code, sec. 233 (2), is a
"statement of the facts." Those facts, the death and the
wrongful negligence, are already fully stated. "In such
cases the law of the place where the right was acquired or
the liability was incurred will govern as to the right of
action." Railroad v. Babcock, 154 U. S. 197. The failure
to allege this foreign law is merely a defective statement of
a good cause of action. But even if there were a failure
This is a "Code" case, but the decision is based wholly on common
72.
laTT considerations and is not controlled by any provision of the Code.
The

"complaint"

is the Code equivalent of the common law

"declaration."
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to allege an essential fact to
constitute the cause of actionthe Code, sec. 273, expressly gives power
to amend "by inserting other allegations material to the case. ' ' The rounding out of the complaint to cure a defective
complaint, even
m material matters, is not changing a
cause of action nor
adding a new cause, but merely making a good cause out of
that which was a defective statement of a cause of action
because of the omission of ''material allegations" which
the
Code, sec 273, authorizes to be inserted by amendment.
the cause of action were not defectively stated there
would
be no need of amendment.
The difference between a "defective statement of a good
cause of action" which can be amended by inserting "other
material allegations, ' ' as here, and a ' ' statement of a defective cause of action" is that the latter cannot be made a good
cause by adding other allegations.
Ladd v. Ladd, 121 N. C.
121. We have a case exactly ' ' on all fours ' ' with this under
the New York Code, sec. 723, which is the same as our
Code, sec. 273. In that case, Lustig v. Railroad, 20 N. Y.
Supp. 477, the administratrix brought suit in New York f or
the death of her intestate in New Jersey caused by the
wrongful act of the defendant. After both sides had rested
the defendant moved to dismiss "because there was no allegation in the complaint, nor proof on the trial of any
statute in New Jersey authorizing a recovery of damages
for death from wrongful injury, and that as no right of
recovery existed at common law no cause of action had
been made out. ' ' The trial court reopened the case and allowed the plaintiff to amend her complaint and to supply
this defect in her evidence. This was sustained on appeal,
the court holding that it was authorized by the New York
Code, sec. 723 (which, in the words of our Code, sec. 273, allows an amendment "inserting allegations material to the
case"), and that this "did not add a new cause of action"
nor change the cause of action, but merely perfected a defecbive statement of a good cause of action, defective because of
the omission of this averment.
For the same reason the
plea of the statute of limitations would not run, because
the facts of the transaction being stated in the complaint
the defendant had notice of the demand from the beginning
of this action. The same power of amendment to insert the
allegation of the foreign statute (which had been omitted
in the complaint) was sustained and the same ruling that
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the amendment related back to the beginning and the statute of limitation did not bar was made in Railroad v. Nix,
68 Ga. 572, in effect overruling a former Georgia decision
which is the only one found in any court to the contrary. In
Tiffany on "Dfeath by Wrongful Act," sec. 202, it is said
that "if the plaintiff's right of action arises under a foreign statute he should allege and prove it," but if the complaint "fails to allege the foreign statute, an amendment
alleging it is not open to the objection that it sets up a new
cause of action, although the pyeriod of limitation prescribed
•
•
•
by the foreign statute has elapsed."
•

In holding that

•••••••••

the court had iio power to permit this

there was error.^*
73.
Accord:
T. Decker (1877)

Pratt v. Davis (1895) 105 Mich. 499; Huntingdon B. E. C3o.
84 Pa. St. 419; Georgia Co. v. Murden (1889) 83 Ga. 753;
Bowden t. Bumham (1894) 59 Fed. 752.
Contra: Foster v. St. Luke's Hospital (1901) 191 111. 94, where, in an
aetion for wrongful death of a wife, the husband failed to allege in the
declaration his relationship to the deceased and that she left a surviving
husband or nest of kin and that anyone suffered pecuniary loss by reason
of her death. After the time fixed by the statute of limitations had expired plaintiff amended by adding these essential averments, and the statute
was pleaded against the amended declaration.
It was held that the action

was barred.

mSCH

V.

MeALPlNE.

Supreme Court of Illinois.
78

Illinois,

1875,

507.

Scott, C. J., delivered the opinion of the court.
The declaration in this case was upon a promissory note,
to which defendant, in the first place, filed the general issue,
together with his own affidavit of merits as to his defense.

At

it,

a subsequent term, and before the cause was called for
trial, defendant entered a motion, in writing, for leave to
plead specially, setting up fraud in obtaining the note, that
it was given without consideration, and that plaintiffs, behad notice of such fraud and want of
fore they received
consideration.
The affidavits of defendant and Reed, made in support of
the motion, showed clearly the necessity for additional pleas,

Sec. 1]

Amendment, Aider and Repleadeb.

711

and that there had been no culpable negligence in not ask-

ing for leave at an earlier day to file them; but the court

refused to allow the motion to plead further, except upon
condition defendant would not ask for a continuance of the
cause. Without abandoning his defense, defendant could
not submit to the terms imposed and thereupon the court
overruled the motion. A motion was subsequently made,
based upon an affiavit, for a continuance of the cause, which
the court overruled, and compelled the defendant to go to
trial. Plaintiff recovered the amount of the note, and from
that judgment defendant prosecutes this appeal.
Under the liberal provisions of the Practice Act in this
State, we are of opinion the court ought to have permitted
the defendant to file additional pleas, and that the refusal
was error. Our present statute is much more comprehensive than the former one upon this subject. It allows amendments in civil cases at any time before final judgment,
"either in form or substance, in any process^ pleading or.
proceeding, which may enable the plaintiff to sustain the
action for the claim for which it was intended to be brought,
or the defendant to make a legal defense." K. S. 1874, p.
778, sec. 24.
In this case, the affidavits

in support of the motion show

it was indispensable, to enable defendant to make

a legal

defense, that leave should have been given to file additional
pleas. His alleged defense was not available under the former plea, and unless leave was given to present others his
defense would be entirely cut off.
' '
Such amendments, however, are to be allowed upon such
terms as are just and reasonable," within the discretion
of the court. But such terms, in the language of the statute,
must be "just and reasonable," and not so onerous as would
practically amount to a deprivation of the right secured by
the statute.

The conditions imposed by the court in the case at bar,
under the circumstances, were unreasonable, and, in fact,
amounted to a denial of an opportimity to make a "legal
defense." Had defendant agreed to abide the terms suggested, it would have deprived him of testimony necessary
to his defense, and the privilege to file his pleas would have
been of no benefit to him. It appears, from the affidavit of
defendant in support of the motion for a continuance, that
he could not, with safety, have proceeded to trial at that
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term of the court, on account of the absence of a witness,
whose testimony was all-important to the defense proposed
to be made. It is shown defendant had omitted no reasonable effort to procure the attendance of the witness but that
he was absent from the State by the advice of a physician,
on account of his health. The affidavit was full and complete, and made a clear case for a continuance of the cause.

For

the errors indicated, the judgment will be reversed,
and the cause remanded, that defendant may have a new

triaL
Judgment reversed.''*
As a condition precedent to the allowance of an amendment the court
74.
may require the party to submit to a new trial, or may allow the other
party time to plead, or may impose the payment of costs, or may require
the party to give security for costs.
31 Cyc. 378-381.
will not do for courts in the exercise of their judicial discretion to
impose conditions upon litigants by way of punishment." — Beecher v. Circuit
Judges (1888) 70 Mich. 369.

"It

Section

2.

Aider by Verdiot.

JACKSON

V.

PESKED.

Court of King's Bench.
1

1813.

Maule & Selwyn, 234.

Action upon the case. The declaration stated, that before and at the time of committing the grievances hereinafter mentioned, a certain yard, and part of a certain wall,
situate, etc., was in the possession and occupation of one
William Frisk, as tensmt to the plaintiff, the reversion thereof then and stiU being in the plaintiff, to wit, at, etc. ; yet the
defendant weU knowing the premises, but intending to injure and aggrieve the plaintiff in his reversionary estate and
interest of and in the said yard and the said part of the said
wall, heretofore and whilst the said yard and the said part
of the said wall were so in the possession and occupation of
Frisk as tenant of the plaintiff, and whUst the plaintiff was
so interested therein as aforesaid, tO' wit, on, etc, and on
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is

a

a

a

a

it

;

a

it,

divers other days and times between that day and the day of
exhibiting this bill, at, etc, wrongfully, injuriously, and
without leave and against the will of the plaintiff, erected,
put, and placed upon the said part of the said wall divers
large quantities of brick and mortar and other materials,
and thereby raised the said part of the wall to a great
height, to wit, the height of three feet more than the same
had been before that time, and also put and placed divers
pieces of wood and timber, and tiles upon the said wall overhanging the said yard, to wit, at, etc., by reason whereof,
etc. After verdict for the plaintiff on the general issue,
with Is. damages, a motion was made in arrest of judgment
against whioh Jervis and Comyn showed cause, and Lawes
was heard in support of
on a former day in this term.
Lord EuLENBOROUGH, C. J., on this day delivered the judgment of the court. This was an action by a reversioner for
an injury done to
yard and part of a wall of which the
reversion belonged to him, and the plaintiff obtained a verdict but not being alleged in the declaration that the acts
done were to the damage of the plaintiff, as such reversioner, or that his reversionary estate and interest was thereby
depreciated or lessened in value, the defendant obtained
rule nisi to arrest the judgment. The declaration contained
only one count, and that count stated several acts which are
ordinarily stated in declarations of trespass as mere injuries
to the possession, viz., putting and placing upon part of
wall of the plaintiff quantities of brick and mortar, and
thereby raising the same to great height, and putting and
placing pieces of timber, wood, and tiles upon the wall overhanging the said yard. The plaintiff also added, as consequental damage, "by reason whereof not only the said plaintiff during all the time aforesaid lost the use and advantage
of his said part of the wall," (that is, sustained temporary
loss affecting the occupation and enjoyment thereof merely,
which he had not, not being in possession) "but also by
means of the said wood, timber, and tiles so overhanging the
said wall, large quantities of rain and moisture have from
time to time during all the said time run and flowed from the
top of the said wall upon the yard of the plaintiff, and the
said yard and the said part of the wall have been greatly
injured and damnified." And the question seems to be
usually,
whether, in the absence of any such allegation as
and
l^lieve) invariably made in declarations of this sort,
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that thereby the plaintiff's reversionary estate and interest
in the premises were damaged or prejudiced, or lessened in
value, we must infer that the water drip so described had a
permanently injurious effect of this nature. It is not stated
that the foundation of the wall was injured or undeimined,
or that the yard was more injured thereby as being wetted.
The count does not import in terms that any act charged
upon the defendant' was injurious or to the damage of the
plaintiff; the declaration does indeed contain the usual conclusion, "Wherefore the plaintiff saith he is injured and
hath sustained damage, etc.;" but this is not matter of
charge in the declaration, it is only the resulting inference
of damage drawn by the plaintiff from the raatter of charge ;
and unless the count, which is the matter of charge-, warrants
such inference, it has no effect ; and in truth, although this
part of the declaration was brought under our notice, but
little stress was laid upon it as a special allegation of damage in the argument. The main point relied upon was this,
that after verdict the court would infer that the plaintiff
was confined at the trial to the proof of such an injury as
would be prejudicial to the reversion, and that all the evidence short of this effect must be supposed to have been excluded; and it was with a view to look into this point that
the court forebore igiving its judgment at the time. Where
a matter is so essentially necessary to be proved that had
it not been given in evidence, the jury could not have given
such a verdict, there the want of stating that matter in express terms in a declaration, provided it contains terms

sufficiently general to comprehend it in fair and reasonable
intendment, will be cured by a verdict; and where a general
allegation must in fair construction so far require to be
restricted, that no judge and no jury could have properly
treated it in an unrestrained sense, it may reasonably be
presumed after verdict, that it was so restrained at the
trial ; but unless the allegation is of such a nature that it
would have been doing violence to the terms as applied to
the subject-matter, to have treated it as unrestrained, we
are not aware of any authority which will warrant us in
presuming that it was considered as restrained merely because in the extreme latitude of the terms such a sense
might be affixed to them. The rule by which we must go,
must be one applicable to all actions, in inferior as well as
superior courts, to cases in which the judge has no power
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to grant a new trial as well as to those in which there is
such power; and to cases in which, if the jury do not think
fit to follow the judge's direction, there is no power to cor-

rect their decision ; and we must take care therefore not to
extend the rule (if it has not been already extended
further)
beyond those cases in which we must presume the judge to
have given a right direction, and the jury to have followed
it. In Barber v. Fox, 2 Saund. 136, the heir of an obligor
was sued upon a promise in consideration of forbearance.
He pleaded non assumpsit, and there was a verdict against
him. It was then moved in arrest of judgment, because it
was not alleged that the bond in this case bound the obligor's
heirs. It was answered, that the verdict had cured the
objection; for if the heir was not bound, the jury should
have found for the defendant; and it ought therefore of
necessity to be intended that the obligor bound his heirs;
but the court held they could not make the intendment ; and
the judgment was arrested. Hunt v. Sicaine, 1 Lev. 165, and
Sir T. Baym. 127, are to the same point. In Buxendin v.
Sharp, Salk. 662, in an action for keeping a mischievous
bull, iJiere was no scienter in the declaration; and after
verdict for the plaintiff, the judgment was arrested on that
account; and the Court said they "could not intend it was
proved at the trial, for the plaintiff need not prove more
than is in his declaration ; ' ' and yet every lawyer is aware
that a knowledge of the mischievous nature of the animal
is of the essence of such an action, and would therefore
never suffer a jury, if he could control them, to find for the

a case, unless such a knowledge in the defendant were proved. In Nerot v. Wallace, 3 T^erm Eep. 25,
DuLLEK, J., says, "After verdict everything shall be intended which the allegations of the record required to be

plaintiff in such

but do the allegations of the record in this case
properly require an injury to the reversion to be proved, or
will they not be more justly and naturally satisfied by an
injury to the possession only? The case most favourable
for the plaintiff which I have been able to meet with, is
Jenkins v. Turner, Ld, Eaym. 109, where, upon a declaration
for keeping a boar accustomed to bite, which had bitten a
mare of the plaintiff; the allegation was that he was accustomed to bite "animals," and it was urged, upon a motion
in arrest of judgment, founded upon the generality of this
word, that animals might be frogs or such animals ; to which
proved

;

''
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J.,

answered, that the judge of assize knew well
that this would not be actionable unless the boar had been
used to bite horses, sheep, etc., and not frogs; and consequently if that had not been proved, he would not have
suffered the jury to have given a verdict for the plaintiff;
and therefore they would intend that the evidence was of
biting such animal as would support the action. It may be
observed, however, upon this case, that it would have been
a forced and uxmatural construction to have applied the
word animals to frogs or such animals, and that the sense
in which the court understood the term is the sense in which
alone a judge and jury would naturally understand it. And
Powell, J., said it might have been a question in the case
of keeping a dog, whether ad mordend. animalia consuet.
had been good because then it might have been intended
more generally of animals ferae naturae, which it is the
nature of a dog to kill. As, therefore, there is no authority,
upon which we can say we are warranted in presuming that
the jury were confined to such injuries as would necessarily
prejudice the reversion; as the charge in the declaration is
conceived in such terms as to include injuries which are not
but more aptly and naturally
necessarily prejudicial to
applied to injuries to the possession only; and as the plaintiff has not charged that the reversion was prejudiced, or
that the plaintiff was damnified in respect thereof, we are
not warranted in inferring that such a prejudice out of the
natural and ordinary scope of the allegation must have been
proved and therefore the rule for arrestiog the judgment
must be made absolute.
;

it,

PowBxaCi,

NOEWICH CITY GAS COMPANY.

Supreme Court

Errors

of

V.

of

McCUNE

Connecticut.

1862.

30 Connecticut, 521.

J.:

a

a

This

is

motion in arrest for the iasufficiency of the declaration. There are two counts, but in all
their material allegations they are substantially alike, and
the same questions arise on both of them.
corporThe plaintiff alleges that the defendants were
ation, created for the purpose, and engaged in the business,
SiANFOBD,
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of making, distributing and selling illuminating gas, and
that they had laid down their main pipes in the streets and
lanes of the city for the conveyance of gas to their customers; that the plaintiff's rooms had been fitted up with gas
pipes, and fixtures, connected with the defendants' main
pipes, and that for some time immediately prior to the 15th
November, 1858, the defendants had by means of said pipes
supplied the plaintiff with gas for lighting said rooms for
a certain reasonable compensation paid therefor, and that
the plaintiff desired to continue to light his said rooms
with gas as aforesaid, and was ready and willing to pay

to the defendants a reasonable compensation for the same,
and to abide by all the reasonable rules and regulations of
said company, and requested the defendants to continue
to supply said rooms with gas; and that it then
became and was the duty of the defendants to continue to
supply the plaintiff with gas for the purpose aforesaid on
the conditions aforesaid; yet that the defendants, not regarding their said duty, but contriving and intending to
vex and annoy the plaintiff in the use and enjoyment of his
said premises, maliciously, wantonly, and without any justifiable cause, and contrary to the mind and will of the plaintiff, refused to supply the plaintiff with gas, and shut off
the same from entering the gas pipes of said rooms, etc, ; by
reason whereof the plaintiff has been deprived of the means
of lighting said rooms with gas, and of the use and enjoyment of said gas fixtures, and has , been put to great ex''
pense in providing other means of lighting said rooms, etc.
No contract for the supply of gas for any definite period
is alleged to have been made by the defendants, nor indeed
any contract at all. The entire foundation of the plaintiff's
claim, as it is set out in this declaration, rests upon the supposed legal duty or obligation, independent of any contract,
to continue the supply. But no facts are stated from which
such duty or obligation arises, and the allegation of a duty
or liability is of no avail, and will not help a declaration, unless the facts necessary to raise it are stated. It is but the
statement of a legal inference, never traversable, and of no
avail in pleading. Bailey v. Bussing, 29 Conn. 1; and the

authorities there cited; Hayden v. Smithville Mcmufacturing Co., id, 548.
Had the defendants agreed to furnish the plaintiff with
gas for any specified time, or imtil they should give notice
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of their intention to discontinue the supply, they would undoubtedly have been liable in damages for the nonperformance of such contract, but the contract itself must have
been set up in the declaration and the action must have been
founded upon it. And perhaps, too, had the plaintiff de-,
clared upon a contract by the defendants to supply him with
gas until they should give him reasonable notice of their
intention to discontinue such supply, the jury might have
found such contract and its violation, upon proof of the
But
facts and circumstances detailed in this declaration.
no such case is now before us, and we know of no principle
upon which we could stand in holding the defendants liable
upon the facts set up in this declaration.
The manufacture and sale of gas is a business which may
be prosecuted or discontinued at the will of the party engaged in it. The relations between the maker and the consumer originate in the contract between them, and their
respective rights and obligations are controlled entirely by
the stipulations of such contract, and as (where no contract
prohibits) the one may refuse to take the article at his
pleasure, so may the other at his pleasure refuse to supply
it. We discover no reason for subjecting the maker of gas
to duties or liabilities beyond those to which the manufacturers and venders of other commodities are subjected
by the rules of law.
The articles of association under which the defendants
are organized and exist as a corporate body, confer upon
them no peculiar powers, and impose no peculiar duties or
obligations, affecting the question now before us.
The allegation that the defendants cut off the supply of
gas maliciously and wantonly, and with intent to injure the
plaintiff, is of no importance in the determination of this
question. Where a party has a legal right to do a particular act at pleasure, the motive which induced the doiilg
of the act at the time in question can never affect his legal
liability for the act, whatever effect such motive may have
upon the quantum of damages, when his liability is fixed.
It was claimed upon the argument that the declaration,
though it might have been demurrable, was cured by the
verdict, because, it was said, that from the allegation thai
the defendants had connected their main with the plaintiff's pipes and burners and were, up to a specified time,
supplying the plaintiff Avith gas. some agreement betweer
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the parties must be implied, and
the terms of it must have
been proved upon the trial, or the
jury could not have found
their verdict for the plaintiff. But upon this
motion the
question is not whether an agreement in fact
existed or
was proved, but whether it is set up in the
declaration as
the foundation of the plaintiff's right of
recovery.
The
verdict establishes the truth of all the material allegations
of fact which the declaration contains, because it must now
be presumed that they were, as they might have
been,
proved upon the trial; but no evidence was admissible to
prove facts not stated, and therefore it cannot be presumed
that such facts were proved, or passed upon by the jury.
The plaintiff can prove and recover upon only the allegations in his declaration. It is true that when a fact not
specifically stated in the declaration is so inseparably connected with one which is, that the latter cannot be proved
at all without proving the former, then a general verdict
for the plaintiff demonstrates the existence of both of them,
because both are necessarily involved in one and the same
'ssue. So, too, if a material fact is stated in such general
and indefinite terms that, if demurred to, the pleading
would be adjudged bad for want of sufficient certainty, yet
instead of demurring, the other party takes issue upon
and the verdict
against him, the defect
cured, because the fact stated could not have been proved at all without proving at the same time those concomitant circumstances attending it, for the omission of which the pleading
a tender
was demurrable. Thus,
pleaded without time
or place, the plea
bad on demurrer, for the opposite party
has
right to be informed by the plea when and where the
tender
claimed to have been made, in order that he may
instead of demurring,
prepare to meet the claim. But
against him,
he takes issue upon the plea and the verdict
cured; because the tender could not have been
the plea
was made.
proved at all without proving when and where
if the dea
contract,
upon
simple
But in
special count
no allegaalleged, and there
fendant's promise only
tion of any consideration for such promise, no verdict
would aid the omission, because the promise and the considhave no necessary or natural connection, and
eration for
the one may be proved without giving any evidence of the
would be the
other. And yet in the case last supposed
duty of the jury to give their verdict for the plaintiff, al-
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though a judgment for him thereon would be erroneous;
the province of the jury beiiig to decide whether the material allegations in the declaration are true or false, and to
render their verdict accordingly.
The verdict of the jury in favor of the pleader, therefore,
establishes the truth of all those material allegations of
fact which the pleader makes, and nothing more. And
when a fact material to the plaintiff's right of recovery is
omitted from his declaration altogether, and is not so connected with other facts which are stafed that the latter cannot be proved without proving the former, the verdict of
the jury of course ascertains nothing in regard to such
omitted fact, and cannot aid the declaration.
This seems to be the logical as well as legal corollary
from the settled propositions, that no evidence is admissible to prove any fact not stated in the pleadings and involved in the issue, and that the court will never presume
that illegal evidence was received upon the trial. Stephen's
PI. 167, et seq.; Gould's PI. 496, et seQ.
In the case at bar the title or right of recovery set up by
the plaintiff in his declaration, is the supposed duty or obligation imposed upon the defendants by law to supply the
plaintiff with gas, and the facts oul; of which that duty is
claimed to have arisen are, that the gas pipes of the plaintiff and the defendahts were united, that up to a specified
time the defendants had supplied the plaintiff with gas by
means of such pipes and had been paid for
and that the
plaintiff desired to continue to take the defendants' gas,
and was ready and willing to pay for
as he had done before, which, as we have already said,
the statement of no
title at all, for on these facts the law raises no such duty
or obligation as the plainliff claims.
We think the motion in arrest ought to prevail, and we
advise accordingly.
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PHILLIPS.

Supreme Court of Tennessee,

1854.

2 Sneed, 185.

J.

delivered the opinion of the court.
Phillips sued Cannon, in the circuit court of Bedford, in
an action on the case for oral slander.
Defence is made,
first, by demurrer to the declaration, and that is overruled.
The defendant, by leave, then pleaded not guilty, and the
trial resulted in a verdict and judgment for the plaintiff for
$3,000. The defendant appealed in error.
ToTTEN,

It

is argued that the defect in the declaration is cured by
the verdict.
On this subject the rule is that where there is a defect or
omission in the declaration, that must be fatal on general
demurrer, yet if the issue joined be such as required the
facts defectively stated or omitted to be proved on the trial,
the defect or omission is cured by the verdict. For the law
'Adll presume that the facts were proved, otherwise the verdict would not have been for the plaintiff. Panghurn v.
Ramsey, 11 Johns. 142 ; Chapman v. Smith, 13 id. 80.
But in the present case there was no waiver of the defect
in the declaration. The objection was taken at the threshold by demurrer. The declaration was not amended; the
demurrer was erroneously overruled, and the defendant
compelled to plead and go to trial on a declaration which

contained no cause of action.
In such case the whole proceeding is erroneous, and the
declaration is not cured by the verdict.
Let the jvdgment he reversed.
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EX PAETE PIEECE.
Supreme Court of Alabama.
80

J.

In

1885,

Alabama, 195.

an action, brought by M. P. Levy & Co.
against the petitioner in the circuit court for Calhoum county, the defendant pleaded the general issue and three special pleas. Each of the special pleas contained a confession
of a cause of action, and alleged in avoidance immaterial
There was a verdict for the deand insufficient matter.
which
was
and a repleader awarded.
aside,
set
fendant,
This is an application for a mandamus to have judgment
entered on the verdict, and the case stricken from the docket. "When a plea contains a confession of a cause of action,
and avoids it by presenting an immaterial issue, and there
is a verdict for the defendant, the plaintiff is entitled to
judgment non obstcmte veredicto; but if the plea does not
confess a cause of action, a repleader may be granted. Lambert V. Taylor, 4 B. & C. 138; 1 Chitty PI. 688. Such is the
rule at common law, and was of easy application so long
as the parties were restricted to a single issue; but since,
by statute, the defendant is allowed to plead as many distinct pleas as he may be advised, though inconsistent with
each other, thus presenting several issues of fact, a serious
difficulty arises as to the application of the rule, when some
of the issues are materia* and others immaterial, and there
is a general verdict for the defendant.
In Wallace v. Barlow, 3 Bibb. 168, issues were joined on
three pleas, two of them being immaterial. It was held,
that a material issue having been joined, and a general verdict for the defendant, it should not be set aside and a repleader granted; and that whenever the court can give
judgment upon the whole record a repleader should not be
awarded ; but the finding as to these issues, which could not
affect tiie merits, should be disregarded, and judgment entered on the finding as to the good issiie. In Cullum v.
Branch Bamk, 4 Ala. 21, the right of the defendant to have
the jury instructed to find a verdict on any issue sustained

Clopton,

:
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his proof is conceded without question, because in such
event, the plaintiff could evade the consequence of the verdict founded on an immaterial issue by a motion to enter a
judgment non obstante veredicto. It is said : ' ' The defendant did not pursue this course, but asked a charge which,
if given, would have led to a general verdict, and the
plaintiff would, in that case, have been remediless, as under
the issue of non assumpsit, the reason on which the verdict
was founded could not have been ascertained."
In Mudge v. Treat, 57 Ala. 1, the rule is thus stated: "A
repleader should not be awarded, because of the inunateriality of one of the issues, after a general verdict on all,
some being sufficient, unless it affirmatively appears the
verdict was on the immaterial issue only." The logical
sequence from these decisions is, that whenever enough
exists in the record, not being impertinent or uncertain, on
which judgment may be given, the reason for awarding a
repleader, when all the issues are on immaterial points,
does not apply ; and that the statute, allowing several pleas,
operates to abrogate the rule, when there is a general verdict on both material and immaterial issues, except in case
the entire record affirmatively shows, that the finding was
on an immaterial point only.
by

The record, as presented, does not disclose what instructions, if any, were given by the court as to the insufficient
pleas. The verdict of the jury is set out in haec verba :
"We the jury find the issues in favor of the defendant."
Its terms are responsive to, and comprehensive enough to
embrace all the issues, material and inmiaterial, submitted
to the jury. The fair and reasonable interpretation of the
verdict is, that the jury found all the issues in favor of
Tippin v. Petty, 7 Por. 441. On such a
the defendant.
verdict, it cannot be said, that it is founded on any particular issue only, whatever may be our opinion of the state
and character of the proof. If such be the fact, no means
are furnished to ascertain on what particular issue. The
general issue is a denial of the cause of action as set forth
by the plaintiffs, and devolved on them the onus of proving it. The juries are the exclusive judges of the credibility of witnesses, and the sufficiency of evidence. If their
finding is contrary to the evidence, resort for the correction of the error must be bv a motion for a new trial. It
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may operate a hardship on the plaintiffs; bnt violence
would be done to the finding of the jury as expressed in
the terms of their verdict, were it restricted to the immaterial issues only, by inferences only from the insufficiency of
the evidence to support the verdict on the material issue.
On the record, a case for a repleader was not presented,
and the defendant was not entitled to have judgment e^tered on the verdict.
Otherwise, the effect would be to
grant a new tried under the guise of awarding a repleader.
The remaining question is, will mandamus lie to compel
It is an established
the circuit court to enter judgment?
principle, that a mandamus will issue to an inferior court
to compel the rendition of a judgment, where such court,
having heard and tried the case, refuses to render judgment; but relief will not be granted by mandamus, when
there is another adequate legal remedy, as when the interlocutory order complained of may be revised and corrected
on appeal from the final judgment. Ex parte S. S N. Ala.
R. B. Co., 65 Ala. 599. ^Vhether or not a repleader shall
be awarded is not a matter in the discretion of the court,
and the action of the court relating thereto is revisable.
Awarding a repleader is not the same as granting a new
trial. They are distinct in their nature and purposes, and
constitute different modes of proceeding.
Chapman v.
Holding, 60 Ala. 522. The one is discretionary, not subject
to revision.
The other does not rest in the discretion of
the court, and must be granted or refused on established
common-law principles ; and if error intervenes, it may be
court.
corrected by the appellate
The plaintiff having
made a motion for a new trial, which was withdrawn, and
afterwards made a motion to set the verdict and for a repleader, elected their remedy, and must submit to its bura repleader be improperly redens and disadvantages.
fused, the plaintiff may appeal from the judgment entered
on the verdict, and have the refusal revised.
Mvdge v.
Treat, supra. Hence in such case, a mandamus will not lie.
But' if a repleader be improperly awarded, no judgment is
entered from which an appeal can be taken. Though the
defendant may object, if he subsequently appears, engages in another trial, examines witnesses, and litigates,
he waives his objection to the award of the repleader, and
is precluded to deny that the case is properly pending in
court. Byrd v. McDaniel, 20 Ala. 582; Hair v. Moody, 9
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An appeal from the final judgment would not be
an adequate remedy. Lloyd v. Brinck, 35 Tex. 1; Fish v.
Neathertoood, 2 Johns Cas. 215.
"In my opinion the mandamus should be granted.
But
the majority of the court do not concur in this conclusion.
Per Cttbiam. The result of the trial and verdict in this
case was a manifest injustice to plaintiffs.
The defenses
set up were without merit, and the court would have been
justified in setting the verdict aside ex mero motu, and allowing the pleadings to be amended. We will not say it
was not the duty of the court not to do so. One of the chief
purposes for which courts are organized is, that while observing the dividing line which separates the duties of the
judge from those of the jury, the presiding judge should
exert his powers in favor of legal justice. The effect of
the order made was precisely the same as the granting of
a new trial, with leave to amend the pleadings.
Justice
was done, and the law regards substance rather than forma,
or the name of things. Judgments, correct in substance,
should never be reversed because bad reasons are given for
them, nor because they are designated by erroneous names.
The majority of the court hold that the mandamus must
be denied.
399.

