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cies are speciﬁc or demonstrative in theiv
character, and that since it does not appear
('118 Ind. 147, 20 N. E. Rep. 733.)
that the money paid them was raised out
of, or derived from. the land comprised in
2,
April
1889.
of
Indiana.
Supreme Court
the homestead farm, the payment did not
Appeal from circuit court, Vigo county; work an ademption of the sums bequeathed
Joshua Jump, Special Judge.
by the will.
The legacies were, however,
Action by Hugh D. Roquet, administrator neither speciﬁc nor demonstrative.
Speak
B. Eldridge, de ing upon the subject of speciﬁc legacies, the
c. t. a., etc., of William
ceased, against William G. Eldridge and lord chancellor in Fielding v. Preston. .1 De
others, heirs, devisees, and legatees of said Gex & J. 438, said:
"There have been at
From a judg tempts ln various cases to determine the
decedent, to settle the estate.
ment declaring certain legacies adeemed, meaning of a speciﬁc legacy, and what is
the legatees, William G. Eldridge and others, the test whereby such legacies may be dis
appeal.
tinguished from general bequests. .There
are objections to most of the deﬁnitions, but
Stimson,
for
8r.
C. F. McNutt and Stimson
I think we are quite safe in treating that as
S. C. Davis and S. B. Davis, for
appellants.
a speciﬁc bequest which the testator directs
appellee.
, to be enjoyed in specie."
A legacy is specif
, ic when it can be satisﬁed only by the trans
MITCHELL, J. After the issues wereI fer or delivery of some particular portion of
joined in the court below, the judgment ap or article belonging to the estate, which the
pealed from was rendered upon an agreed~ testator intended should be transferred to
The questions for deci the legatee in specie.
2 Redf. Wills, 122;
statement of facts.
Lord
sion arise out of the facts agreed upon, 2 Rap. & L. Law Dict. tit. “Legacy."
which, so far as they are material, are as Hardwicke said, in Ellis v. Walker, Amb.
‘
In November, 1863, William B. 309: “The court leans against considering
follows:
Unless, therefore, it
Eldridge executed his last will and testa legacies as speciﬁc."
ment, by the second clause of which he de appears that the money or thing to be trans
vised to his sons Hamilton Eldridge and ferred is so clearly identiﬁed and inherently
Abram A. Eldridge his homestead farm, to described as that the iegatee can say to the
To his daughters,
executor that all or a portion of the very
be held by them jointly.
Amanda and Cynthia, and to his sons Wil-I fund or property in question was transfer
liam G. and Robert B., he bequeathed $500. red by the will, the bequest will not be re
Sidebotham v. Watson.
each, to be paid in cash, which sums were’ garded as speciﬁc.
to be taken and considered as in full of each 11 Hare, 170.
While it is true the doctrine of ademption
of their respective interests in the homeI
stead farm. The will contained a recitaLt does not apply to speciﬁc devises or legacies.
the effect of which was that the devises and Eas a general rule, (Swails v. Swails, 08 Ind.
bequests thus made were to be considered as " 511,) yet,. even in case of a speciﬁc devise
farm or bequest, if the very thing devised or be
the disposition of the homestead
among the testator’s children, and were not queathed had been transferred to the dev
After isee or legatee in the lifetime of the testator,
to aﬂect any other interest or estate.
wards, and during the lifetime of the testa so that there would be nothing left for the
will to operate upon, an effectual ademption
tor, his sons Hamilton and Abram A. El
would have taken place.
dridge, devisees of the homestead farm, fur
Accepting the foregoing as the true cri
nished their father $2,000 in money, out of
es clear
which he paid to each of the four legatees terion of a speciﬁc legacy, it b
to each oi'
above named the sum of $500, and received that the bequest of $500 in cas
from each a receipt of the following tenor, the sons and daughters named, and the fur
of William B. Eldridge, ther direction that this was to he considered
viz.:
“Received
interests in the
$500, in consideration of my interest in his in full of their respective
homestead farm, corresponding with hi last homestead farm, and that the devises and
bequests previously made were not to af
will."
One of the daughters was a married
woman at the time she received the money fect any other interest or estate, did not con
and executed the receipt therefor, as above. stitute a speciﬁc bequest of any portion of
The testator died in February, 1881, having the testator’s estate to be transferred in
He specie. Neither did the legacies belong to
had but the six children named above.
!
that intermediate class which are sometimes
had only about $500 in value of personal
“demonstrative," and~ which
property, which, with the farm above men
denominated
tioned, valued at about $6,400, comprised his are peculiar, in that they are not ordinarily
whole estate.
liable to be adeemed or abated by an a11
"A
way.
made in a general
On behalf of the administrator with the vancement
will annexed, it is insisted that the sums demonstrative legacy is a bequest of a sum
paid to the several legatees by the testator of money payable out of a particular fund 01.
in his lifetime constituted a satisfaction or thing.
It is a pecuniary legacy, 'given gen
of a par
ademption of the legacies provided by the erally, but with a demonstration
will, while the legatees insist that the lega ticular fund as the source of its payment.'
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it is therefore equivalent to, or in the nature
of, a devise or bequest of so much or such
a part of the fund or thing speciﬁed."
Glass
v. Dunn, 17 Ohio St. 413; 5 Amer. & Eng.
Enc. Law, 541; 2 Redf. Wills, 140, 141.
While it is quite true the will plainly in
dicates
that the sums bequeathed
to the
sons and daughters named were to be tak
en in full of their respective interests in the
homestead farm, which was speciﬁcally de
vised to the two other sons named in the
will, there is no direction that the bequests
are to be paid out of any particular fund,
or that the fund out of which payment is
to be made is to be derived from the rents,
issues, or proﬁts of the land, or that the
legatees are to have any interest, as such,
The implication is that
in the land itself.
against the
the bequests were chargeable
devisees of the land, or. at most, that they
should be chargeable upon the farm. More
over, since it appears by the agreed state
ment of facts that the sons to whom the
homestead farm was devised furnished the
money with which the legacies were paid,
is not apparent why this should not be
held to satisfy the bequests, even though it
should be conceded that they were payable
It thus payable, it must
out of the land.
that the amount
have been contemplated
should constitute a charge upon the farm,
to be removed by the devisees at some time,
by paying the several amounts to the lega
We know of no authority which
tees.
would justify a holding that a general leg
acy which is payable out of a particular
fund, or in a speciﬁed manner, may not be
satisﬁed,
in case the legatee receives the
amount thereof from the testator in his life
time, out of the very fund devoted to the
payment of the bequest, provided it clearly
appears that the amount was given and re
ceived with the intention that it should work
If we assume
an ademption of the legacy.

lt
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that the homestead farm was to be the
source from which the fund was to be de
rived, out of which the legacies were pay
able, the conclusion
follows that the dev
isees of the farm were to take it subject to
the burden of paying the legacies after the
Having furnished the
testator’s
death.
money to the testator during his lifetime
with which to pay oif the bequests, and the
money having been paid to the legatees and
received by them for that purpose, the lega
cies are effectually satisﬁed from the very
source contemplated by the will. An ademp
tion results where a parent or other person
standing in loco parentis, after having made
a bequest, gives a portion to the child to
whom the bequest is made, equal to or in
excess of the amount bequeathed, the por
tion given and the legacy being ejusdcm
generis.
Weston v. Johnson, 48 Ind. 1.
Within the rule thus stated the legacies
were adeemed.
Whether a legacy be speciﬁc or demonstra
tive, if it clearly appears that the particular
thing or fund bequeathed has been irrevoca
bly delivered over to the legatee in the life
time of the testator, the legacy is adeemed
because the testator’s title to the thing or
fund has been divested by the gift, and has
become vested in the legatee during the life
Clayton v. Akin, 3b
time of the testator.
Ga. 320.
The fact that one of the legatees was a
married woman at the time she received the
money from her father .and signed the re
ceipt is of no consequence.
The receipt of
the money from the source contemplated by
the will satisﬁed the legacy by operation of
law, and not by force of any contract. Mon
ey paid to a married woman in ademption of
a legacy produces the same legal result as if
she were unmarried.
There was no error.
The judgment is af
ﬁrmed, with costs.
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WYCKOFFI

v.

(37 N.

PERRINEIS

J.

Eq.

EXIRS.

118.)

Court of Chancery of New Jersey.

words,

but

an

clearly expressed

intention to give is very
by words of direction or

command.
May Term,

There can be no doubt that the thing
which was before the testator’s mind when
he made his will, as the subject of the gift
On demurrer to bill.
Bill ﬁled by Elizabeth Wyckoff against the to the complainant, was a debt. He tells
executors, etc., of Matthias M. Perrine, de-. who the debtor was,—his son-in-law David
Wyckoﬂ; how be incurred the debt,—for
ceased, to recover legacy.
borrowed money; the amount of the debt,
Barker Gum-mere, for demurrants.
Alan $2.300;
the terms on which it was held,—
I
H. Strong, for complainant.
loaned on interest; and then he says: "Now,
it is my will, in order to do equal Justice to
VAN FLEET, V. C. This is a suit for a and between my children, that the same
legacy.
The defendants have demurred to [thatls the debt due to me from my son-in
the complainant’s bill, denying that on the law] shall be considered and taken as so
case made by it she is entitled to relief.
The much of the share of his wife, Elizabeth. of
complainant is a daughter of Matthias M. my estate."
In construing a will, the court must al
Perrine. who died testate in the month of
October, 1878.
She grounds her right of ways have regard to the circumstances,
sit
action on the following clause of her father’s nation, and surroundings of the testator. At
will: "W~hereas,
my son-in-law
David B. the time this will was made the son-in-law
Wyckoff borrowed of me the sum of twenty had been adjudged a bankrupt.
The testa
He knew, also. that the great
three hundred dollars, which sum I loaned. tor knew it.
him on interest, now, it is my will, in order er part of his debt was hopelessly lost; and’
my for that reason, unquestionably,
to do equal justice to and between
he thought
it was his duty, in order that justice might
children, that the same shall be considered
I
and taken as so much of the share of his be done to all his children, to treat the debt
wife, Elizabeth, of my estate; and I giveq of his son-in-law as an advancement to his
and bequeath to my said daughter Elizabeth daughter, and to effect that purpose he gave
He intended to say by the
the furthersum of ﬁve hundred dollars, which her the debt.
is to be in full of her share of my estate;' provision under consideration,
as I think
and I make no further provisions for the he has quite clearly said: “I want each of
said Elizabeth Wyckoff in this my last will my children to have an equal share of my
and testament."
The $500Ihave been paid. estate. The husband of my daughter Eliz
abeth borrowed of me, some time ago, $2,300,
The debt of David B. Wyckot‘f to the testa
tor was evidenced by a promissory note. .which he cannot repay. In order to be just
dated April 1, 1874, and payable one year to my other children, I give Elizabeth the
after date. A petition in bankruptcy
was debt I hold against her husband, as part of
ﬁled against WyckotIf on the 3d day of May, her share, and the further sum of ﬁve hun
1876, on which he was subsequently,
in the dred dollars, but she is to have nothing’
language of the bill, in due course of law, 1 more."
In deciding whether a legacy is spe
adjudged a bankrupt. He was discharged
ciﬁc or general, the intention of the testator
on the 2d of April,
1878.
The testator. must control, as it must the decision of
proved his debt, and received two dividends every other question involving the construc
out of the bankrupt assets,-the ﬁrst June tion of wills.
There is no technical, arbitra
15, 1877, of $384.50; and the second March ry rule requiring the use of particular words
1878,
of $123.62.—making
to make a bequest speciﬁc.14,
a total of or expressions
The will bears date May 28, 1877. Such intention may be manifested either by
$508.12.
It was executed, it will be observed, more clear words, or by the general scope and
than a year after the commencement of the texture of the instrument; but in the latter
proceedings
in bankruptcy, and less than case, in the language of Lord Eldon, the in
1883.

three weeks before the testator received the
ﬁrst dividend.
The complainant contends that the legacy
given by the clause under consideration
is
not speciﬁc,
but demonstrative;
in other
words, properly construed, the clause means
this: that she is, under any circumstances,
to have a legacy of $2,300, the reference to
the debt of her husband being intended sim
ply to indicate the fund which should be
applied primarily to its payment.
Such a
construction would, I think, not only do
violence to the language used by the testa
tor, but would attribute to him a purpose
certainly not expressed, and probably never
No gift is made by express
entertained.

ference should rest upon a strong. solid, and
rational interpretation of the will.
The rule of construction to be observed in
such cases is thus stated by Roper: “A court
of equity leans to the consideration that all
bequests are general;
it therefore requires
expressions actually bequeathing the identic
al debt~ or such reference to it. appearing
upon a strong. solid, and rational interpreta
tion of the will, as to raise a plain inference
that the debt was the exclusive subject in
tended to be given by the testator to the leg
atee." 1 Rop. Leg. 234. In Norris v. Thomp
son. 16 N. J. Eq. 218, Chancellor Green held
that, in order to make a legacy speclﬁc.
there must be something on the face of the

1
I

I
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will to individuate the thing given, or some
form of expression must be used which clear
ly i dicates a purpose on the part of the
r to give as ciﬁc,
g, and nothing
~tes

91'

v. Humphreys,

2 Cox, Ch. 185.
He said:
“The only rule to be adhered to is to see
whether the subject of the speciﬁc bequest
remained in specie at the time of the testa
I; else!’ Here just.
h'ﬁoiiditiIohIif‘affairs
tor’s death, for, if it did not, then there
exists.
The testator has marked out, with must be an end of the bequest; and the idea
great clearness and precision, just what the of discussing what were the particular mo
complainant is to take,—she is to have the
and intentions of the testator in de
tives
debt of her husband and $500; and then he stroying the subject of the bequest would be
declares she is to have nothing more. That productive of endless uncertainty and confu
such was his intention seems to me to be so sion."
Chief Justice Black states the same
obvious as to leave the complainant without rule, as follows: “If a thing bequeathed in
any substantial ground upon which to rest a will, by such description as to distinguish
the opposite contention.
The words of ex it from all other things, be disposed of, so
clusion must, I think, be regarded as fur that it does not remain at the testator's
nishing an almost infallible test of-the mean
death, or if it be so changed that it cannot
ing of the testator.
be called
the same thing, the bequest is
The case involves another question: Has gone. If such a legacy be of a debt, pay
It is certain the ment necessarily makes an end of it. The
the legacy been adeemed?
debt which was the subject of the legacy did legatee is entitled to the very thing be
not exist at the time of the testator’s death. queathed, if it be possible for the executor
So much of it as had not been paid to tne
to give it to him, but, if not, he cannot have
testator out of the bankrupt’s assets was' money in the place of it. This results from
extinguished by his discharge in bankrupt an inﬂexible rule of law applied to the mere
cy, so that the subject of the gift did notI fact that the thing bequeathed does not ex
exist at the testator’s death.
Some of the. ist, and it is not founded on any presumed
earlier decisions made a distinction between : intention of the testator."
Hoke v. Herman,
the effect of a voluntary payment
and a 21 Pa. St. 301, 305.
The cases repudiating
compulsory payment of a debt, which was the distinction alluded to are too numerous
the subject of a speciﬁc legacy, in adeem
They will be found referred to
to be cited.
ing the legacy.
They held that, where the in 2 Williams, Ex'rs (6th Amer. Ed.) 1323;
debtor came forward of his own volition,i 2 White & T. Lead. Cas. Eq. (4th Amer. Ed.)
and without solicitation, and paid the debt l623, 668; Theob. \Vills, 121;
Redf. \iIiNs,
in the testator’s lifetime, the testator’s ac 423. The question now is one of identity,
ceptance of the money, under such circum
and not of intention, as gathered from mat
stances, did not indicate an intention to take ters extrinsic the will.
In such cases the
back the legacy; but if he, of his own will, test is, did the subject of the gift exist in
and in the absence of any other apparent
If it did, the
specie at the testator’s death?
reason than that he wanted the debt paid,
legatee is entitled to it against .all persons
constrained the debtor to pay, then his act. except creditors; if it did not, he is not.
was regarded as evincing an intention to Trying the complainant’s right to relief by
This distinction was rec this principle, it is clear that judgment must
adeem the legacy.
.
ognized by the supreme court in Stout v. be awarded against her.
Hart, 7 N. J. Law, 414, 424. It was there
with
The demurrer must be sustained,
is not an costs.
said: "A voluntary payment
because accepting
the money
ademption,
when tendered does not imply any alteration
in the intentions of the testator; but when
the testator compels payment this fact may
or may not amount to an ademption, accord
ing to circumstances." The cases adopting
this distinction as the rule of judgment will
be found collected in 2 White & T. Lend.
The distinc
Cas. Eq. (4th Amer. Ed.) 624.
tion, however, no longer prevails. The mod
ern decisions, both of this country and Eng
land, with almost perfect unanimity, repudi
ate it as unsound and fallacious.
The rule
as an accurate
now generally recognized
statement of the law on this subject is that
laid down by Lord Thurlow in Humphreys

In MULLINS

SMITH,

1 Drew. & S. 204,
“The points of dif
ference between speciﬁc and demonstrative
legacies are these: A speciﬁc legacy is not
liable to abatement for the payment of debts,
but a demonstrative legacy is-ifable to abate
when it becomes a general legacy by reason
of the failure of the fund out of which it is.
payable. A speciﬁc legacy is liable to ade’mp

v.

Kindersley, V. C., says:

legacy is not. A
tion, but a demonstrative
speciﬁc legacy, if of stock, carries with“ it
the dividends which accrue from the death
of the testator, while a demonstrative leg
acy does not carry interest from the testa
tor’s death."
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ROBERTSON

et ux. v.

BROADBENT

(L. R. 8 App. Cas. 812.)

et al.

der the bequest to her, without prejudice to
any question, as between her and the tes
tator’s heir at law, as to the liability of the
real estate to the payment of such pecuniary
legacies in priority to the property bequeath

July 23, 1883.
House of Lords.
Appeal from the court of appeals, (20 Ch.
Div. 676.)
ed to her.
Henry Ovey, by his will dated June 1, 1881.
Mr. Maenaghten, Q. C., (Decimus Sturges,
appointed John Barrow and John Herbert
him,) for appellants.
Mr. Fischer, Q.
with
Greenhalgh (two of the respondents) execu
C., (Mr. Stirling, with him,) for the pecuni
tors and trustees; and after directing his ex
ary legatees, respondents.
Cecil Russell,
ecutors to pay all his just debts, and funeral
him, Sir H. James, A. G.,) for the At
(with
and testamentary expenses, and giving to va
Borthwick, for
rious individuals and charities various sums, 1torney General, respondent.
amounting to £48,600, proceeded thus:
“I the executors, respondents, was not heard.
give all my personal estate and effects of
SELBORNE, L. C. My lords, the question
which I shall die possessed, and which shall’
I
not consist of money or securities for money. on this appeal is whether the general person
unto the said Elizabeth Anne Robertson, for al estate of the testator, Henry Ovey, given
I give. to the appellant Mrs. Robertson, is exempt
her own use and beneﬁt absolutely.
and devise all the rest, residue, and remain
from or subject to the payment of pecuniary
legacies.
der of my estate, both real and personal,
The general rule of law as to pe
to the said cuniary legacies (in the absence of any sulﬁ
whatsoever and wheresoever,
John Barrow and John Herbert Greenhaigh; . cient indication of a contrary intention) is
upon trust thereout, in the ﬁrst place, to pay that they are payable by the legal personal
of 30 Holborn, Lon representatives of the testator (in whom the
to Alfred Greenhalgh,
don, the sum of ﬁve hundred pounds ster whole personal estate vests by law) out ~of
ling; and to R. L. Bloomﬁeld, of Brighton, the personal estate not speciﬁcally bequeath
aforesaid, secretary to the said Tiudal Rob ed. The presumption is that the testator in
ertson, the sum of one hundred pounds ster
Unless charged
tends them to be so paid.
ling for the use of his school in such man upon it by the will, they are not payable out
ner as he shall think lit, in his uncontrolled of the real estate.
The principle of the ex
discretion; and as to the residue thereof, or emption of personal estate speciﬁcally be
queathed is that it is necessary to give ef
such part or parts thereof as may be law
fully appropriated to the purpose, for such fect to the intention apparent by the gift. If
one or more or any hospital of a charitablel the bequest is of a particular chattel, such
nature, and in such proportions as they, in as a horse or ship, it is manifest that the tes
their uncontrolled discretion, shall think ﬁt. tator intended the thing to pass uncondition
1 direct .that all the legacies given by this,
ally, and in statu quo, to the lcgatee; which
my will, shall be paid free of legacy duty; could not be if it were subject to the pay
and also that the aforesaid money legacies ment of funeral and testamentary expenses.
As against
for charitable purposes shall be paid exclu-t debts, and pecuniary legacies.
sively out of such part of my personal estate creditors, the testator cannot wholly release
may lawfully be appropriated to such pur it from liability for his debts; but. as against
poses, and preferably to any other paymentt all persons taking beneﬁts under his will, he
The testator having died, this may. The same principle applies to every
thereout."
action was brought by Broadbent and others thing which a testator, identifying it by a
of the respondents against the executors for suﬂlcient description, and manifesting an in
the administration of his real and personal
tention that it should be enjoyed or taken in
estate.
The pecuniary legacies amounted to the state and condition indicated by that de
of which £7,500 were in favor of scription, separates, in favor of a particular
£49,200,
charitable institutions. The personal estate legatee, from the general mass of his per
was valued under £39,660, and the real estate sonal estate,—the fund out of which pecuni
Upon a summons for the‘ ary legacies are, in the ordinary course, pay
at about £20,000.
redeifvery to the executors of certain chat-l able. .
teis which had been given up to the appei~l
This reasoning does not apply to a gift, in
lant, Elizabeth Anne Robertson, Fry, J., be’ general terms, of the whole personal estate
ing of opinion that the legacy to her of all to which a testator may be entitled at the
the testator’s personal estate. and effects of time of his death.
1 Rop. Leg. (4th Ed.) pp.
which he should die possessed, and which 242, 243; Fairer v. Park, 3 (3b. Div. 312;
should not consist of money or securities for ()useley v. Anstruther, 10 Beav. 453.
It is,
money, was a speciﬁc legacy, made no order, of course, in the power of any testator, if he
except as to costs.
On appeal, the court so pleases, to direct that his pecuniary lega
(Jessel, M. IL, and Lindlcy and Holker, L.. cies (and also his debts, etc., if be sufﬁciently
JJ., 20 Ch. Div. 676) made an order, May 3, provides for their payment) shall be exclu.,
1882, declaring,
inter alia, that the legacy slvely charged on his real estate, or on any
was not speciﬁc, and that all the pecuniary
particular property, real or personal, which
legacies were payable in full before Mrs. he may think ﬁt.
Lance v. Aglionby, 27
Robertson could be entitled to anything un Beav. 65; Jones v. Bruce, 11 Sim. 221, 22".~
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But an intention to do so must be discover
In the
able from the terms of his will.
cases last cited, such an intention was sufﬁ
ciently clear without any aid from the pre
sumption applicable to speciﬁc legacies as
such.
It is true that in Jones v. Bruce, 11
Sim. 221, 228, Sir Lancelot Shadwell said
that the gift of the whole personal estate
was as speciﬁc as if the testator “had enum
erated every chattel, and then said, 'I give
But that dictum was
them to my wife.'"
for the decision; not can I
not necessary
reconcile it (if his honor really intended to
say that this, without more, would have been
in the
enough to exonerate the personalty,
absence of any other provision for the large
pecuniary legacies there in question) with
either principle

or authority.

If

that gift

had been to the wife for life: with remainder
over, the personal
estate must have been
converted into money and invested, and she
would not have been entitled to enjoy it in
specie, under the doctrine of Howe v. Earl
of Dartmouth, 7 "es. 137, and other cases of
that class.
In the present will there is nothing from
which an intention to exempt the general
personal estate bequeatned to sl’rs. Robert
son from its ordinary burdens, or to give it
the quality (in that respect) of a speciﬁc be
quest, can be inferred, unless it be one or
of these two
the other. or the combination,
and
circunxstances:
(1) That the "money,
securities for money," of which the testator
might die possessed, are excepted from the
gift; and (2) that it is followed by another
gift of “all the rest, residue, and remainder"
of the testator’s estate, “both real and per
sonal," (to the persons who are appointed
executors at the outset of the will,) upon
,trust, to pay thereout two legacies, and to
dispose of the rest for charitable purposes.
The gift in question to Mrs. Robertson is
preceded, ﬁrst, by a direction to the execu
tors to pay all the testator’s debts and funer
al and testamentary expenses as soon as con
veniently may be after his death~ and then
by a great number of pecuniary legacies,
amounting together to £48~600, of which £7,
500 are for charitable objects, and £2,000 for
The testator has
Mrs. Robertson herself.
nowhere said that his funerai and testamen
tary expenses and debts, or his pecuniary
legacies, are to be paid in any other way
than that in which they would be payable
according to the ordinary course of law. It
is contended that this consequence results
from the residuary form of the gift which
follows, as compared with the gift to Mrs.
Robertson, which is not in form residuary;
“rwidue" being that which remains of the
deductions,
and
estate after all necessary
after satisfying all prior gifts.
The court
of appeal appears to have thought that the
excepted personalty would be primarily lia_
ble to the funeral and testamentary
expenses,
debts, and pecuniary legacies;
but they de
cldcd that there was no exemption
from
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those charges of the personalty given to Mrs.
As to the real estate nothing
Robertson.
agree.
was determined.
With this view
I think that the ~exception of something
speciﬁcally described from a gift (otherwise
general) of the personal estate cannot make
that gift more speciﬁc, in the proper sense
of the term, than it would be if there were
no such exception.
It isI indisputable that
this testator intended his pecuniary legacies
-to be paid in full, free of legacy duty; and
he expressly directed that such of them as
were for charitable purposes should be paid
exclusively “out of such part of his personal
estate as might lawfully be appropriated to
such purposes, and preferably to any other
payment thereout."
These words. in their
natural sense, extend to every part of his
personal estate which might lawfully be so
appropriated,
whether included or not includ
ed in the gift to Mrs. Robertson; and give
the charitable legacies, as against the whole
pure personalty, a preference over every oth
er payment, and therefore over any payment.
to Mrs. Robertson.
This could not have
been disputed if the whole personal estate
had been given to Mrs. Robertson.
But the
fact that “money," (which might and prob
ably would, at the time of the testator.s
death, be quite insuﬂicient,)
and “securities
for money," (which might be mortgages, or
other securities savoring of reaity,) are ex
cepted, cannot reduce the right of the char
itable legatees (in the event of Mrs. Robert
son surviving the testator, as she did) to a
charge upon such, if any, of those excepted
things only as might consist of pure per
sonalty.
A gift which is subject to lega
cies, so far as .relates to the charitable lega
tees, cannot, under the terms of this will,
have a different character
as to the other
pecuniary legacies.
The order appealed from is, in my opinion,
right, and I move your lordships to dismiss
this appeal, with costs.

I

My lords, at the
Lord BLACKBURN.
close of the argument in this case I had not
much doubt that the order appealed against
was right, and that the appeal must be dis
missed; but I was glad to have time to look
at and consider the authorities cited, as the
course of my practice as a barrister, and aft
erwards as a judge in a court of common
law, did not make me familiar with this
branch of law, which was principally admin
A testator
istered in the courts of equity.
cannot deprive his creditors of their right to
be paid their debts out of his assets, but,
subject to their rights, he may dispose of
the surplus as he pleases.
I do not compli
cate the question by saying anything as to
real estate.
I suppose the case of a man
having personal property only, such as chat
tels real, ships, stocks, goods. and money.
If he, by his will, leaves legacies, the execu
tor, who takes all the personal estate, must
I ﬁrst pay the debts and other charges on the

I94

LEGACIES.

testator’s estate, and then. as far as he has
assets, pay the legacies.
If he has enougn
But if,
to do so in full, no question arises.
either from the testator having overestimat
ed his pecuniary means,Ior having underes
timated his liabilities, there is not enough to
pay the whole in full, all the legatees can
not be paid as much as the testator intend
ed; and the question arises whether some
of the legacies are to bear the loss, before
the others are abated at all, and then the
others, if there is still a deﬁciency, are to.
a testator
be abated ratably.
Sometimes
foresees this possibility of a deﬁciency, and
This was done by codicil
provides for it.
in Farmer v. Mills, 4 Russ. 86. When a tes
tator does so, there can be no doubt about
it; his expressed intention governs. Some
times,
atter giving legacies to a large
amount, he leaves the residue to ome one.
It does not need authority to show that in
such a case the residuary legatee can take
nothing until all the other legacies are paid
in full, for till then there is no residue. But,
in the absence of something to show an in
tention on the part of a testator to the con
trary, he must be taken to intend all his leg
lacies to be paid in full; and, if that is im
pessible, all are to be reduced ratably, un
less there is something to show the inten
tion of the testator that one or more of the
legacies are to be paid in full, though the
consequence may be that the others are to
be the more reduced, or perhaps not paid at

still be a deﬁciency, the general legatees,
and then the speciﬁc legatees’.
I think that,
in considering the case below, more has been
said as to the deﬁnition of what is a speciﬁc
bequest, as if it were a technical
question,
than was quite requisite for the decision of
the case.
I do not know, if it were neces
sary to give a deﬁnition of s “speciﬁc leg
acy," that any would come nearer to my
idea than what has just been said by the
lord chancellor
in this case,—“something
which a testator, identifying it by a suﬂ'l
cient description, and manifesting an inten
tion that it should be enjoyed in the state
and condition indicated by that description,
separates, in favor of a particular legatee,
from the general mass of his personal es
tate."
I do not, however, like to bind my
self even to saying that this is a precise deﬁ
I think the real question is, what is
nition.
the true construction of the will of this tes~
tator, by which, after giving large pecuniary
legacies, some to charities and some to in
dividuals,
among whom is Mrs. Robertson
herself, of £2,000,—though I do not think that
material,—he
proceeds thus:
[His lordship
read the extract from the will set out ante,
p. 71.]

I think this is really a bequest of all the
residue of his estate to Mrs. Robertson and
the two trustees, the trustees to take the
real estate, and the money, and securities
for money, and Mrs. Robertson all the rest
estate; and that there Is
of the personal
I
nothing on the face of the will to indicate
all.
Let us suppose that a testator leaves his any intention that either she or the trustees
library, such as it should be at the time of were to take that property in the state and
condition in which it should be at his death.
his death, to A., £10,000 to B., and the resi
It was argued that the testator probably
due of his personal estate to C., very proba
bly believing, perhaps even indicating on the was thinking of the furniture, farm stock,
face of his will, that he thought his library etc., at Royden Lodge, which formed the
would be worth £10,000, and the whole of bulk of his personal estate not consisting of
estate, including all library, money or securities for money, and that he
his personal
really meant to give her those, to be enjoyed
worth £50,000; and owing either to miscal
culatlon on his part, or to unforeseen dis in the same state and condition in which he
It is possible he did, but he has
asters, his personal estate, including his li left them.
brary, turns out, a ter all debts and charges not said so in his will. He has, no doubt,
No one can left her those, and his wine in London, and
only.
are paid, to be
'tator, if alive, would re a steam-launch, and two boats, and a lease
doubt that the te{9,000
model his will, and give something to C., per~ hold stable in London, which it is less prob
able that he meant to be enjoyed in the same
haps burdening the library with a payment
to C., and reducing the legacy to B., so as to state and condition in which he left them.
to C. But it all comes round to the same thing.
get the means of giving something
But he is dead, and the court cannot make The court cannot make a will for the tes
C., hard as it may seem, tator; it must construe
the will he has
a will for him.
And I think that the bequest of the
can get nothing under the bequest of the made.
and it is residue of his effects which shall not con
residue; for there is no residue;
for money to
settled by decisions, and I think, if it was sist of money or securities
Mrs. Robertson, and the residue of his per
res integra, I should hold, that, as the inten
tion on the face of the will is that A. should sonal estate to the two trustees, is one resid
have the library, as a speciﬁc thing. such nary bequest to two persons.
I have spoken as if there had been no real
as it should be at the testator’s death, he
must have it, whether it is of more or less estate~ though, in fact, there was a consid
I have done so because.
value than the testator supposed, and that erable real estate.
It is, as I think, the heir not being before the court, it cannot
B. can only get the £9,000.
on this ground. and on thi principle, that, now decide what portion of that real estate
where there is a deﬁciency, the ﬁrst to suiI- ’ is available to pay the legacies, and ought
Then. if therei to be so applied in relief of this residuary be
ter is the residuary legatee.

LEGACIES.
quest.
It may possibly be that the solution
of the questions between Mrs. Robertson and
those entitled to the real estate, which are re
served by the order, will render the present
decision 01.’ no practical consequence.
it is
possible that it will leave it 01' great conse
quence.
All
now say is that I think it
rightly decided
by
the order appealed
against.

I

Lord FITZ GERALD. My lords, I concur
in the judgment of the lord chancellor, and
adopt his reasons.
The gift is to be read
as a bequest to the trustees of the money
and securities for money of which the tes
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tator should die possessed, and of all the
residue of his personal estate and effects to
Mrs. Robertson for her own use and beneﬁt,
absolutely.
The gift is not speciﬁc, within
the deﬁnition so carefully expressed by the
lord chancellor, and there is nothing in the
will to indicate any intention of the testator
to exempt the subject of that bequest from
its ordinary liabilities. There is much in
the will leading to a contrary conclusion,
and which the lord chancellor has already
pointed out.
I think the order appealed
from is correct.
Order appealed from aﬂirmed, and appeal
dismissed, with costs.
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OF TOWN
v. INHABITANTS
SHIP OF FRANKLIN.

tained by a valuable consideration,
such as
the relinquishment oi. a debt or of a claim
of dower, and the right to the claim, con
(43 N. J. Eq. 143, 10 Atl. 546.)
stitutlng the consideration,
subsists at the
May Term, testator’s death, the legatee is entitled to
Prerogative Court of New Jersey.
1887.
the full payment
of his legacy in prefer
Appeal from orphans' court, Essex coun ence to other general legatees, who take
ty; Ix‘irkpatrick, Johnson, and Leedwith, merely of the testator’s bounty. Williams,
Ex'rs, 1365; 1 Rop. Leg. 432; Schouler, Ex'rs.
Judges.
§ 490, note; 2 Redf. Wills, 452.
John
James M. C. Morrow, for appellant.
The burden of proving that a general
A. Miller, for appellees.
legacy is entitled to priority is upon him
who asserts it, and the proof must be clear,
McGlLL, Ordinary. Jane D. Polneer, by conclusive, and unequivocal. Titus’ Adm'r
v.
her will, dated September 27, 1875, and duly v. Titus, 26 N. J. Eq. 117; Shepherd
proved by the executors in it named, before Guernsey, 9 Paige. 357.
There is not' i1g in this bequest to Mr.
the surrogate of Essex county, on April 6,
of Duncan, or in the will, to indicate that the
1882, after providing for the payment
testatrix intended that this bequest should
her debts and funeral expenses, appointed
Henry B. Duncan, and one be paid before the other legacies. The e»
the appellant,
Hiram Van Winkle, executors of the will, pression, "for his services, (in assisting me
does not, standing
and bequeathed several legacies, and among at different tlmes,)"
them one to the said Henry B. Duncan, in alone, import an indebtedness from her to
"Eighth.
give and the legatee, for which payment may be ex
the following language:
Duncan,
for acted by process of law. For aught that
Benson
to Henry
bequeath
his services, (in assisting me at different appears to the contrary, the services may
times,) the sum of two thousand dollars." have been rendered gratuitously, and the
It appeared by the executors’ account, ﬂied legacy may have been given in grateful
with the surrogate on July 20, 1886, that recognition of them. That the legacy was
the estate was insuﬂicient to pay all the given because of a sense of moral obliga
legacies in full, and also that the executors
tion, or as compensation
for services, or
asked allowance for the payment of the | other favors rendered as a mere voluntary
legacy to Henry Benson Duncan by an item courtesy, will not, it no legal obligation to
of discharge, as follows: “Paid Henry B. pay exist at the death of ‘the testatrix, con~
Duncan legacy under the will, for services stitute such a valuable consideration as to
rendered deceased in her lifetime, as stated entitle the legacy to priority in payment.
Coppin v. Coppin, 2 P. Wms. 291; Turner v.
in the will $2,000." To this item an excep
tion was ﬁled. The executors did not offer Martin, 7 De Gex, M. & G. 429; Towle v.
proof that services had been in fact ren Swasey, 106 Mass. 100.
for
More than six years elapsed between the
dered by Mr. Duncan to the testatrix,
which an obligation to pay existed at her making of the will and the death of the
death, but relied entirely upon the will to testatrix, yet no evidence was offered to
The exception was show that, if a legal indebtedness to Mr.
justify their payment~
sustained by the order of the orphans’ court, Duncan existed at the making of the will,
and from such order this appeal is taken.
its payment was enforceable when the test
The established rule is that where gen atrix died. The burden of proof, which was
taking of the upon the executors, was not discharged by
eral legatees are volunteers,
testator’s bounty, and there is nothing in the simple production of the will. As the
the will to indicate that one shall be paid case is presented, no error in the order is
before another, their legacies must abate shown.
proportionately, in case of a deﬁciency of
The order will therefore be aﬂirmed, with
assets; but where a general legacy is sus I costs.

DUNCAN
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tion to the rule is that. where the words used
show an intention on the part of the testator
to exclude from the operation of the residu
ary clause certain portions of the estate. such
gathered from the whole will,
iintention, as
Appeal from the court of chancery.
must not be defeated.
Or the rule embra
Bill in chancery by William Tindall against clng the exception, as stated in some of the
John Manning and Edward Paxton, execu .books. is that the residuary lcgatee must he
tors, etc.. of Aaron Tindall, deceased, for one a legatee of the residue generally,
and not
eighth part of the sum of $5,000, a laped leg partially so only.
The rule is so ﬁrmly es
Testator, after the tablihed that citation of authority in its sup
acy to testator’s
wife.
above bequest to his wife, and several other ,port is hardly necessary.
I will, however, rc
legacies. bequeathed as follows: “I give and fer to the following text-books and adjudged
bequeath whatever of my property shall
2 Rop. Lag. 1672;
'cases:
2 Williams, ExIrs,
main after payment of the above, and du
1313; Easum v. Appleford, 5 Mylne 8:. C. 56;
settlement of all my business, to my two King v. Woodhull, 3 Edw. Ch. 86; James v.
friends, John H. Manning and Edward Pax
James, 4 Paige, 117;
Banks v. Phelan, 4
ton."
He appointed Manning and Paxton Barb. 90; Cambridge v. Boos, 8 Ves. 25; 2
executors.
Testator left no issue. but had Redf. Wills, 442.
eight brothers and sisters.
Two of these (of
The learned chancellor, in the court below,
whom the complainant
is one) survived him. held that the case now before us' came within
The other six died before him.
All left chil ~the exception to the general rule, because the
dren living at the death of the testator.' estate given was that which should remain
The defendant Paxton is one of these chil ,after payment of the legacies before given.
dren.
The case was argued before the chan tBut
cannot see that this form of expression
cellor upon bill and answer, who found for in any wise limits or restricts the extent of
plaintiff, and defendants appealed.
the gift. The clause would have had pre
I. W. Scudder, for appellants.
J. R. Em clsely the saute meaning and eﬁfect if it had
'~been, in terms, of the residue of the estate.
cry, for respondent.
.All that the testator could give to his residu
DALRIMPLE, J. The question in this casq .ary legatees was what remained of his estate
is whether a certain lapsed legacy of $5,000, after payment of his particular debts and leg
given in and by the will of Aaron Tlndall, de 86168
The legal effect is precisely the same,
ceased, falls into the residuum of the estate whether the one form or the other is adopt
The chancellor bases his opinion upon
and goes to the residuary
legatees. or
9- ed.
mains undisposed of, and is to be distrib t what he conceives to be the rule as laid down
ed among
the next of kin of the testator. in 2 Williams, Ex'rs, p. 1315, and in 2 Rep.
The will, after directing the payment of ddJts Leg. pp. 1679, 1682.
He also cites the case
and funeral expenses, and the sale and dispo 'of Attorney General v. Johnstone, Amb. 577.
Exactly what Mr. Williams statw the true
sition of all testator’s property, real and per
sonal, which he might own at the time of , rule to be is as follows: “The testator may, by
his decease, and the collection of the moneys the terms of the bequest, narrow the title of
legatee, so as to exclude him
due h'm, gives to his wife, Ann, in lieu of the residuary
her right of dower at common law, the said from lapsed legacies; as when it appears to
legacy of $5,000.
After certain general lega lbe the intention of the testator that the re
cies and bequests, the residuum of the estate lsiduary legatee should have only what remain
is disposed of as follows.
“I give and be ed after the payment of the legacies." Mr.
queath whatever of my property shall remain ,I Roper states the exception to the general rule
after payment of the above, and due settle in the following language: “When the legatee
is not generally, but only partially, residuary
ment of all my business, to my two friends,
John H. Manning, to him, his heirs and as =legatee. he will not, in that character, be en
signs, and to Edward Paxton, to him, his ~titled to any beneﬁt from lapses, though very
heirs and assigns."
The residuary legatees Ispecial words are required to take a bequest
are appointed executors.
The testator hav of the residue out of the general rule; as,
ing survived his wife, the legacy of $5,000 to ﬁrst, when it appears the testator intended
her lapsed.
This suit is brought by one of Jthe residuary legatee should have only what
the next of kin of the testator, to recover a remained after the payment of legacies."
If
share of the legacy which has thus lapsed, ‘these authors intend to say (which, to my
and his right to recover is put upon the mind, is by no means clear) that when the
ground that, as to the $5,000 in question, the . clause of the will giving the residuum of the
testator died intestate.
estate contains, or has annexed to it, the
The rule applicable to the question to be words, "after payment of debts and lega
solved, as stated in the text-books, as well as cies," the settled rule of construction
is that
in many adjudged cases, is that the residual-y lapsed legacies; are not embraced, but that as
iegatee is entitled as well to a residue caused to them the testator is to be held as having
by a lapsed legacy, or an invalid or illegal ydied intestate I cannot yield my assent to
disposition, as to what remains after pay
the proposition.
The cases cited by the au
ment of debts and legacies.
The only excep .thors referred to do not support such a doc

X.

v.

J.

Eq. 512.)
(24
Court of Errors and Appeals of New Jersey.
une Term, 1813.
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trine, while there are several wellconsidered
cases to the contrary.
ViceChanceilor Wood,
in the case of Bernard v. Minshull, Johns.
Eng. Ch. 276, 299, says: "All you have to
consider is whether the property is excepted,
in order to take it away, under all circum
stances and for all purposes, from the person
to whom the rest of the property is given, or
whether it is excepted merely for the purpose
of giving it to some one else.
If the latter,
and the gift to some one else fails, the dances
of all except this property are entitled to take
the whole."
In Roberts v. Cooke, 16 Ves.
451, it was held that a general disposition of
personal estate, not thereinbefore speciﬁcally
disposed of, comprehended
speciﬁc legacies
lapsed; the word "speciﬁcally" being held to
mean “particularly."
In the case of King v.
Woodhull, 3 Edw. Ch. 79, 84, the form of the
bequest was: "The residue and remainder of
my estate, if any there shall be, after the pay
ment of the said $1,000 to the missionary so
give and bequeath to the children of
ciety,
And it was held broad enough to
my niece."
embrace as well the legacy to the missionary
society, which it was claimed was void, as a
bequest to a mission school. which was held
Vice-Chancellor McCoun
to be ineffectual.
in his opinion in that case says: “The words,
'after payment of debts and legacies,' or after
payment of legacies speciﬁed or recapitulated
in the residuary clause itself, are not re
strictive of the bequest to any particular or
partial residue; but the bequest, after all, is
general of the remainder, and may be so un
derstood without doing violence to the ex
Where the residuary
pressions of the will.
clause is thus worded, the legatee is as much
a general legatee of the residuum of the es
in
tate as if such words were not used."
Shanley v. Baker, 4 Ves. 732, the words were,
all the rest and residue of my estate and
effects “not by me hcrcinbefore particularly
disposed of ;" and they were held to embrace

I

property given as a legacy, which,
by the statutes of mortmain, was void.
To
the same eﬁiect is the case of Brown v. Higgs,
4 Ves. 709.
The case of Attorney General v.
Johnstone, Amb. 577, was not decided upon
bequest con
the ground that the residuary
tained words of import similar to those now
under consideration,
for it did not; but the
conclusion reached in that case was that,
from the whole context of the will, it was
evident that the testator did not intend that
the void legacy should, in any event1 become
a part of the residuum of his estate.
The syl
labus of the case, which very well shows the
point decided, is: "Residue, under particular
circumstances,
will not take in lapsed lega
cies;" the residue being given as a small re
mainder of about £100, and the lapsed lega
cies amounting to £20,000.
I have not been
able to see anything in the residuary clause,
when taken by itself, or in the context of this
will now before us, which will authorize the
result sought by the complainant.
It seems
to me quite evident that the testator did not
intend to die intestate as to any part of his
property.
He gave the legacy of $5,000 to
his wife, to be accepted at her option, in lieu
of her right of dower in his estate. If she
should decline to accept it on these terms, or
if, by reason of her death in the lifetime of
her husband, it lapsed, the will of the tests
tor, as ascertained
from the well-settled
meaning of the words he has used, was that
the lapsed or rejected legacy should go into
and form part of the residue of his estate.
1hr the reasons above stated, the decree
below must be reversed, and the complain
antIs bill dismissed, but without costs in this
court or the court below.
For reversal: THE CHANCELLOR, BEAS
LEY, C. J., and BEDLE, CLEMENT, DAL
a leasehold

RIMPLE, DEPUE, GREEN, SCUDDER,
VAN SYCKEL, and WOODHULL, J~J.
For aﬂirmance:
None.

