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KOPPBR V. DYER.
i)YER V. KOPPER et al.
(9 Att 4, 59 Vt. 477.)
Supreme Court of Vermont

April 30,

1887.

and forever barred from all equity of redemption in said premises." Kopper did not
pay the $500 as required by the decree, but
sent his personal check under circumstances
January 2, 18^, Dyer
stated in the opinion.
obtained of the clerk of the court a certified
copy of the decree for record, and a writ of
possession thereunder, and immediately took
possession of the property, and has paid taxKopper at once brought
es thereon since.
the original bill In this cause, praying for
such relief as shall give the orator the benefit of the payment already made, as much as
he would have had if the currency had been
paid into court, as ordered by the decree;
that the decree be opened, and further order

Appeal from chancery, Addison county,
December term, 1886; Taft, Chancellor.
Bill in chancery seeking relief from a decree of foreclosure, which had become absoHeard on
lute, on the ground of accident
pleadings and master's report. Decree that
the orator is entitled to relief according to
the prayer of his bill, and that the cross-bill
of defendant. Dyer, be dismissed, with costs,
from which defendant appealed.
In August, 1880, defendant John M. Dyer, made on terms, meet to the court, to relieve
the orator from the loss that must result to
sold and conveyed to Frederick Kopper the
him should no relief be granted; and for an
premises in controversy, known as the "Lake
Dunmore Hotel Property," together with a injunction restraining the defendant from
under the writ of
large amount of personal property used in any further proceedings
therewith, for $13,500. Of said possession, and from exercising any use or
connection
The bill and inpurchase money, $10,500 was secured by control of the premises.
of said real estate and personal junction were served, and Dyer withdrew
mortgages
June 1, 1885, Kopper
property, both executed by Kopper to Dyer, 'from the premises.
$8,600 to be tendered Dyer
August 23, 1880, conditioned that Kopper pay caused the sum of
in payment of the installment Of Said decree
Mary G. Goddard, according to their tenor,
Dyer refused to
falling due on that day.
certain notes, amounting to $10,500, which
receive it, claiming that Kopper did not owe
Dyer had executed, and which were secured
him, and that the property was his. Kopby mortgage on his other real estate; that
bill in
per afterwards filed his supplemental
Kopper pay all imassessed taxes on the Lake
cause, setting up the tender, and claimthis
1880;
of
grand
list
Dunmore property on the
ing the benefit thereof, with said payment of
and that he keep the premises insured in the
$500 to the clerk as a compliance with the
premThe
Dyer's
benefit
sum of $5,000 for
terms of the foreclosure decree. Dyer filed
ises have been continually occupied by Kophis answer to said bill, September 22, 1885,
below,
he
and
stated
exception
with
the
per,
February 20,
thereto,
and an amendment
paid
The taxes were
is now In possession.
May 29, 1885, Kopper conveyed the
1886.
The conby Kopper to and including 1884.
premises, together with the personal property
Insurance has not been
dition respecting
thereon, which had been mortgaged to Dyer,
In 1884, Dyer paid insurcomplied with.
to Wyman H. Merritt and Frank B. Briggs by
For
of
amount
the
premiums
to
$75.
ance
warranty deed, which deed was given Merritt
default in payment, Mary C. Goddard foreand Briggs as security to them for the loan of
closed her mortgage against Dyer, and obthe money which was tendered to Dyer, June
Septemtained a decree of foreclosure at the
April 14, 1886, Dyer filed his cross1, 1885.
ber term, 1882, of the Franklin county court
bill against Kopper, Merritt, and Briggs, for
Dyer,
fear19,
1883,
January
of chancery.
a disclosure of the mortgaged personal proping that Kopper might not satisfy the Goderty, for surrender of the premises, and an
being
purpose
of
the
for
decree,
and
dard
accounting for their use; or. If the decree is
sure that his own property would not be
to be opened and further time given to resacrificed, procured the National Life Insurdeem, for a correction of the decree, and an
for
him
ance Company to hold in readiness
accounting and foreclosure.
to
Demurrers
the amount required to pay that decree; and
the cross-bill having been overruled, the same
from
the
same
the
on May 23, 1883, obtained
was taken as confessed against Merritt and
company, and paid it in satisfaction of that
Briggs; and Kopper filed his answer thereto
Dyer was also compelled to pay the
decree.
June 19, 1886. The other facts appear in the
company the further sum of $193.85, in conopinion.
sideration of its having held said amount in
May.
Dyer
January
also
to
Stewart & Wilds, for Dyer. Ormsbee &
readiness from
Briggs, J. M. Slade, and Noble & Smith, for
paid $32.86 costs of the Goddard foreclosure.
Kopper.
Dyer made several attempts to foreclose his
mortgage against Kopper, and finally it was
ROWELL, J. Kopper seeks relief on the
decreed "that, unless the said Frederick Kopground of accident.
per pay to the clerk of this court, for the
That chancery may
grant relief on that ground, in cases of this
benefit of the orator, the sum of $500 on or
kind, cannot be doubted; and the first quesbefore January 1, 1885, and the STun.of $8,062.09 on or before the first day of June, 1885,
tion that arises is, has the orator made a case
he, (the said Frederick Kopper,) and all perthat calls for the interposition of the court
sons claiming under him, shall be foreclosed
in his behalf?

AOCIDHNT^
The term "accident," in its legal significaJudge Story detion, is difficult to define.
fines it as embracing, "not merely inevitable
casualty, or the act of Providence, or what
Is technically called vis major, or irresistible
force, but such imforeseen events, misfortunes, losses, acts or omissions, as are not
the result of any negligence or misconduct
1 Story, BJq.
in the party" afCected thereby.

Jut.

§ 78.

Jut.

S 823.

Mr. Pomeroy justly criticises this

definition as including what are not accidents
at all, but mistakes, and as omitting the very
central element of the equitable conception,
" 'Accident' is an unand defines it thus:
event, occurring exunexpected
and
foreseen
ternal to the party afCected by It, and of
which his own agency is not tie proximate
cause, whereby, contrary to his own intention and wish, he loses some legal right, or
becomes subjected to some legal liability, and
another person acquires a corresponding legal right, which it would be a violation of
good conscience for the latter person, under
2 Pom. Bq.
to retain."
the circumstances,

And the chief point of the thing

Is that, because of the unforeseen and unexpected character of the occurrence by which
the legal relation of the parties has been
unintentionally
changed, the party injuriously affected thereby is, in good conscience, entitled to relief that will restore those relations to their original character, and place
him In his former position.
Id. § 824. But,
as a general rule, relief will not be granted
unless it can be done with justice to the other party; for, if he cannot be put in as good
a situation
as he would have been In had
the other i>arty performed, the court will not
interpose. Rose v. Rose, Amb. 331.
Equity, in many instances, relieves against
forfeitiu-es occasioned by the non-payment of
money at a day certain; and this, although
there is no accident, but negligence instead,
on the ground that the condition and the forfeiture are regarded as merely security for
the payment
of the money.
This is the
ground on which tenants are relieved from
forfeitures
for the non-payment of rent as
stipulated, and mortgagors are allowed to
redeem after the law-day has passed.
And
although the agreement
Is not wholly pecuniary, nor measured by pecuniary compensation, still, if the party bound by it has
been prevented by accident, without his fault,
from an exact fulfillment, so that a forfeiture
is thereby incurred, equity will Interpose,
and relieve him from the forfeiture, upon
his making compensation,
if necessary, or doing anything else In his power to satisfy the
equitable rights of the other party.
2 Pom.
Eq. Jur. i 833.

In Cage v. Russel, 2 Vent. 352, It is laid
down as a standing rule of equity that a forfeiture shall not bind when the thing can
be done afterwards, or any compensation can
be made for
Forfeitures are odious, and
courts struggle against them, and relief is
granted for the non-performance of diverse

it
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collateral acts whereby they af^e Incurred; as
for not laying out a specific sum in repairs
in a given time, (Sanders v. Pope, 12 Ves.
282,) for cutting down timber when covenanted against, (Northcote v. Duke, Amb.
511,) for not renewing a lease in time, (Rawstorne v. Bentley, 4 Brown Ch. *415,) and the
like. Relief is also granted against forfeitures incurred by unintentional breaches of
the condition of mortgages for support, on
terms that the party in fault fully compensate and indemnify the other party for all
Henry
he has lost by reason of the breach.
T. Tupper, 29 Vt. 358.
In Adams v. Haskell, 10 Wis. 123, the defendants were prevented by accident from
reaching the place of a foreclosure sale until
after it was completed, and the court for
that reason ordered a resale, but on terms.
In Pierson v. Clayes, 15 Vt 93, the orator,
by reason of pending negotiations of settlement, without negligence on his part, let the
time of redemption expire; and he was relieved by opening the decree, and giving further time to redeem.
The case of Bostwick v. Stiles, 35 Conn.
195, is confessedly much in point. That was
a bill to open a decree of foreclosure, and obtain further time.
The mortgage debt was
about $4,000, and the value of the premises
twice that sum.
The time limited for payment was August 5th. The petitioner intendbut, not having sufficient
ed to redeem,
means of his own, he applied to his uncle—a
man of property— to help him, and he agreed
to, and to furnish the money on August 3d,
on which the petitioner relied; but, for some
reason not explained, he did not furnish the
money as agreed, and the petitioner delayed
making other arrangements until the evening
of August 5th, when he applied to Russell for
assistance.
Russell had no money, but plenty of government bonds, and agreed to make
payment in them if defendant would take
them; and accordingly went to defendant's
house that evening, after defendant had gone
to bed, and told his wife that he had come
prepared to redeem the mortgage for the petitioner, but defendant did not get up, but
sent word by his wife that he was sick, and
Russell went away. On this state of facts,
the court held that the petitioner's failure to
pay on August 5th was occasioned by accident, without fault or neglect on his part
and that the accident lay in the fact of hia
uncle's failure to furnish the money as
agreed, and as the petitioner had reason to
believe he would. The court says that there
Is a degree of uncertainty in regard to all
business expectations,
and that no more
ought to be required in respect of future obligations imposed by law than that such means
shall be taken to fulfill them as will render
it reasonably certain, as far as human sagacity can foresee, that they will be i)erfonned.
It Is common in England to enlarge the
time of redemption on application before the
day of payment; and, though the indulgence
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Is not granted of course, It is said not to require a very strong case to obtain It. And
the time may be enlarged more than once.
Thus, in Jones v. Creswlcke, 9 Sim. 304, aftand after
er the time had been enlarged,
the order absolute had been made, though
not drawn up, the time was again enlarged,
on the ground that the man who had agreed
to lend the defendant the money was prevented by illness from going up to London on
the day it was due, and his wife, whom he
had deputed to carry it up, was prevented
from doing so because the Ivondon coach was
And see Edwards v.
full the day before.
CunlifEe, 1 Madd. 287.
And the decree may be opened after the
order absolute has been made and enrolled.
Thus, in Ford v. Wastell, 6 Hare, 229, notwithstanding the order absolute had been
drawn up and enrolled, the decree was opened because all the plaintiff's property was
involved in an administration suit that she
was justified in believing would terminate
in season to enable her to avail herself of
her property with which to meet the payment, but which had not yet terminated.
See, also, Thornhill v. Manning, 1 Sim. (N.
S.) 451, in whlfth the promptness of the
mortgagor in applying was regarded as the
great and important feature in the case to
guide the court in deciding what it ought
to do.

Applying these principles, as shown and
illustrated by the cases, it is quite out of
the question to say that the defendant is
entitled to keep this property, and that the
orator has not made a case that calls for the
interposition of the court in his behalf.
The orator gave $13,500 for the property,
and had paid $2,724 towards it, and expended about $10,000 upon it in improvements
and repairs; and on January 1, 1885, the
time limited by the decree for paying the
installment of $500, he believed the real estate fairly worth $5,000 or $6,000 more than
he gave for it. He was exceedingly anxious
to redeem the property, but had no available
means of his own, and relied for means
wherewith to pay his debts partly on Income
assured to members of his family, and partly on the equity of redemption in the property, his ability to make which available at
the value he put upon it being his only
means of escape from absolute bankruptcy.
It appears that his vrife and her sister. Miss
Jenkins, owned property in New York City,
as to which he was agent, and that before
and on December 29, 1884, he }iad been in
negotiation with one Martin of that city in
respect to leasing it to him; and It was
agreed that, on delivery of proper leases
thereof, Martin should advance to him $650
towards performance on his part, and Hopper relied on the use of that money to pay
the $500 installment. Accordingly he went
to New York on December 30th, with the
lease executed, found Martin, and made an
appointment with him for 11 o'clock the next

day; and, on going to the place at the time
appointed,
found a message postponing the
appointment to. the office of an attorney
down town at 2 that afternoon; whereupon,
being unable to commnmicate with Martin,
he went to the office down town at 2, and
found that Martin had been there, but had
gone.
He afterwards met Martin on the
street,
and, being exceedingly anxious to
obtain the money, persuaded him to go
back to the attorney's office; but, he being
out, they went to another attorney's office,
and he was out; and finally he persuaded
Martin to give him his check for $650 before the leases were approved by an attor
ney.
But this was after 3 o'clock, when
all the banks in the city were closed. Said
check was good, but, being drawn on a
bank in the upper part of the city, and it
being after banking horn's, It was impossible for Kopper to draw the money on it
that day. He had for several years kept a
deposit account with the Second National
Bank of that city, and had at this time a
small balance standing to his credit there,
and that bank was accustomed to place to his
credit the amoimt of such checks as he deposited there properly indorsed.
He had
previously carried checks to that bank after
business hours for deposit, handing them in
over the railing to be credited to him at the
opening of the bank the next day. On this
occasion he properly indorsed said check
"for deposit," and sent it to said bank by a
district messenger boy, but whether it reached the bank or not that day does not appear.
At the sarnie time he drew two checks on
said bank to the order of the person who
was then the clerk of the court in which
the decree was obtained,— one for $575,
(which he supposed to be the amount required to pay said installment, but which
was in fact more than was required;) and
one for $25, for a sum otherwise payable to
the clerk,— inclosed them in an envelope,
with a letter to the clerk, went to the Grand
Central Depot, and sent the package to Middlebury by the porter of the sleeping-car,
inclosing it in another envelope to the station-agent there, requesting him to deliver
the package to the clerk Immediately, which
he did on the morning of January 1st, which
day was a legal holiday in New York; and
the $650 check was passed to Kopper's credit
by the Second National Bank on the next
day, the first business day after it was reDyer refused to take Kopper's check
ceived.
of the clerk, and the clerk did not treat it
as payment of the installment, nor regard
it as available funds in his hands, until it
was paid, and the avails credited to him by

the collecting bank, which was on January
5th, on which day he was trusteed by some
of Kopper's other creditors, and on the 6th
this bill was brought.
On these facts, and the others disclosed
by the record, Kopper cannot justly be charged with negligence.
The means he had tak-
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en to obtain the money rendered It reasonably certain that he ■would succeed, and that
he was anxious to obtain It abundantly appears. That he did not meet Martin at 11
nor at 2 was an unforeseen and unexpected
occurrence, external to himself, of which
his agency was not the proximate, nor even
the remote, cause, and thereby he was prevented ffom sending his money seasonably,
in a form that would have been treated and
regarded as payment, whereby, contrary to
his own intention and wish, he lost his legal
right to pay, and Dyer acquired a legal right
not to have him pay; and in these circumstances Kopper is entitled to relief that will
reinstate him in his former position, on terms
that he satisfy the equitable rights of the
other party.
But he cannot have relief imder his bill
as drawn, for It is not adapted to his case.
The original bill goes upon the ground that
he is entitled to have his attempted payment
of the first installment treated as an actual,
seasonable payment; while the supplemental
bill sets up a tender of the other installment, and asks that it be adjudged a payment thereof, and that the defendant be
decreed to accept and receive the same in
full satisfaction and discharge of the decree.
But his attempted payment was not payment, and he is not entitled to have it treated as such, because neither the money, nor
seasonably came into the
its equivalent,
hands of the clerk, and Dyer was not bound
to accept and receive his check as pajnnent,
though he might have safely taken the money after the time expired. If he could have
got it; for taking an installment after the
time for paying it is expired does not open
the decree as to installments for the payment
of which the time has not expired. Smalley
V. Hickok, 12 Vt. 153;
Gilson v. Whitney,
an unreported case in Windsor county a few
years ago, ut audivi.
Nor was the tender
of the second installment effective; for, not
having paid the first, he had no legal standing for tendering the second.
Redemption
is the appropriate relief in
this case. Indeed, it is said that whenever
a mortgagor is driven to the necessity of filing a bill against the mortgagee, it must be
one to redeem, and that the court can relieve
him only by allowing a redemption. Goldsmith V. Osborne, 1 Edw. Oh. 560; Cholmley
v. Coimtess of Oxford, 2 Atk. 267;
Lord
Langdale in Dalton v. Hayter, 7 Beav. 313.
But the bill lacks some of the essential elements of a bill to redeem.
It neither offers
nor avers a willingness to pay, which is necessary by all the authorities.
But, inasmuch as the orator is entitled to relief, he
should not be turned out of court, but allowed to amend his bill into a bill to reHarrigan
deem. If he shall be so advised.
V. Bacon, 57 Vt. 644.

There was no necessity for bringing the

cross-bill.
The chattel mortgage was not embraced in the original bUl, and so could not
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of a decree; and discovery of
property subject to it could not aid in defending the original bill. As to the execution of the decree by giving possession, that
K. L. §§
can be done by summary process.
766, 767;
Kershaw v. Thompson, 4 Johns.
Oh. 609; Ludlow v. Lansing, Hopk. Oh. 231;
Valentine v. Teller, Id. 422; Yates v. Hambly, 2 Atk. 237.
As to the use of the premises pending suit,
the defendant would be entitled in respect
thereof, if at all, only on failure of the
original bill, in which event he could avail
himself of his rights by way ot claim for
injunction damages.
And, as to the alternative prayer for foreclosing any remaining
equity, that would be the result of any decree on the original biU.
Nor was there
any necessity for bringing in Briggs and
Merritt, for they purchased pendente lite,
and so will be bound by any decree made.
Besides, treating them as entitled to the
benefit of their demurrer, as they were treated at the bar, they are not proper parties to
the cross-bill;
for new parties cannot be
made in that way.
A cross-bill, by force of
the term, is a bill by a defendant against
the plaintiff or other defendants in the same
suit, or both.
If an orator desires to make
new parties, he amends his bill, and makes
them, although it be in respect of matters
that have transpired since the filing of his
bill; though until very recently, in respect
of such matters, he would have brought a
supplemental bill. If the Interest of the
defendant requires the presence of new parhe takes his objection for want of
. ties,
them, and the orator is forced to bring them
in, or have his bUl dismissed; and if, at the
hearing, the court finds new parties Indispensable, it refuses to proceed.
These remedies cover the whole subject, and a crossbill to make new parties is not only irregular and improper, but wholly unnecessary.
Shields v. Barrow, 17 How. 130.
But if they are not entitled to the benefit
of their demurrer because the bill has been
taken as confessed as to them, yet Kopper's
defense avails for them; for, when the defendants are jointly interested, a decree pro
coufesso as to some merely takes away their
standing in court, and disentitles them' to
appear or be heard on many questions certainly without an order of court; but the
success of the others avails for them, and
1 Hoff.
the. bill will be dismissed as to all.
Oh. Pr. 554; Clason v. Morris, 10 Johns. 524>,
Frow V. De La Vega, 15 Wall. 552.
As to the terms that will satisfy the equitable rights of Dyer. As between the two,
it belonged to Kopper to pay the Goddard
and Dyer stood as his surety in
mortgage,
respect thereof. Field v. Hamilton, 45 Vt.
35; Wells v. Tucker, 57 Vt. 223; Comstock
V. Drohan, 71 N. T. 9.
Hence Dyer is entitled to be reimbursed, not only the principal
sum that he paid to redeem said mortgage,
but his reasonable costs and expenses in that
be the subject
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behalf In good faith Incurred. Hayden v.
Cabot, 17 Mass. 168; Downer v. Baxter, 30
Vt. 467; Hulett v. SoiUlard, 26 Vt 295; Cornstock V. Drohan, 71 N. T. 9.
As to the costs of that foreclosure, It sufficiently appears that they were properly Incurred, and Dyer is Justly entitled to reimbursement. But, as to the amount paid by
him to the insurance company for holding
tn readiness
the monejf wherewith to redeem, it does not sufficiently appear that that
was such a prudent and necessary thing to
do In the circumstances as to entitle him to
The mortgage of the premreimbursement
ises in question being conditioned to keep
the property insured for Dyer's benefit,
which Kopper neglected to do, he is chargeable with the insurance premium of $75 that
Dyer was compelled to pay in 1884, and this
was included in the decree.
He is also

chargeable with the $60.30 paid by Dyer
for taxes, as shown by the nmster's report,
as well as with all the other taxes that Dyer
has since paid, or that he shall hereafter
pay, or become liable to pay, on the pi'operty,
As Kopper put his bill upon false ground,
namely, that he had performed the decree
when he had not, Dyer was Justified in defending it, and should recover his costs; and
as Dyer had a right, after the decree became
absolute, to deal with the property as his
own, he is entitled to the costs of his writ of
possession, and of the execution of it Cree
V. Lord. 25 Vt 498. In Thomhill v. Manning, 1 Sim. (N. S.) 451, the costs of an
ejectment were allowed In a similar case.
The decree dismissing the cross-bill is affirmed; but the decree for the orator in the
original bUl is reversed, And the case remanded, with mandate.

ACCIDENT.
PATTON et bL v. CAMPBBLIi.
(70 111.73.)

Bnpreme Court of Illinois.
Benfley,
«(V^aite &

Sept. Term, 1878.

& Quigg, for appellants.

Swett
Clarke, for appelleew

CRAIG, J. This was a bill In chancery,
filed in the superior court of Cook county,
by George W. Campbdl, as assignee In bankruptcy of the late firm of Durham & Wood,
against William Patton and others, to recover the value of certain goods which had
been replevied by Patton & Co. from Dur^
ham & Wood.
It appears from the record that on or about
the 20th of October, 1870, Patton & Co., of
New York, sold Duilham & Wood, of Chicago, a biU of goods, amounting to $1,600, on
a credit of four months. About the first of
November, after the sale, Durham & Wood
failed, and Patton & Co. commenced an action of replevin to recover the goods they
bad sold. A replevin bond in the penal sum
of $1,000, in the usual form, was filed with
the papers in the action, and $800 or $900
worth of the goods were replevied.
In the fire of October 8th and 9th, 1871, the
papers in the case, including the bond, were
Subsequently the action was dis
destroyed.
missed.
The defendants answered the biU, to which
replication was filed, the cause was heard on
the proofs taken, and decree rendered in

favor of complainants for $850.
bring the cause to this
The defendants
court, and seek to reverse the decree on two
grounds:

First. For the reason a cotu^ of chancery
has no jurisdiction, the remedy of complainants being complete at law.
Second. The purchase of goods from Patton & Co., by Durham & Wood, was fraudulent, and Patton & Co., upon discovery of
the fraud, had the right to rescind the sale
and replevy the property.
The questions
will be considered In the
order in which they are raised.
The bill in this case is filed to recover upon
an instrument under seal, which bad been
destroyed.
The jurisdiction of a court of equity arising from accident is a very old head,
in
equity, and probably coeval with its existence.
But It is not every case of accident
Which wUl justlftr the interposilion
of a
Court of equity.
The Jurisdiction
wUl be
taaintained only when a court of law can not
grant suitable relief; and where the party
has a conscientious
title to relief. 1 Story,
Eq. Jur., § 79.
In case, however, of lost instruments imder
seal, equity takes jurisdiction, on the ground
that, until a recent period, it was the settled
doctrine that there was no remedy on a lost
bond in a court of common law, because there
could be no profert of the instrument, withput which the declai-ation would be defect-
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The jurisdiction having been assumed
and exercised on this ground, it is stIU retained and upheld. 1 Story, Eq. Jur., § 81;
Walmsley v. ChUd, 1 Vesey, Sen., 341; Fisher
V. Sievres, 65 lU. 99.
Under the allegations In the bill In this
cause, we think it is well settled that a court
of equity had jurisdiction.
The remaining question In the case Is, were
the goods purchased under such circumstances as gave the app^lants the right of
rescission on the ground of fraud, or was
there such a fraud practised that the title
to the property did not pass to Durham &
Wood?
The evidence shows that Hart, who was a
traveling agent for appellants, called on Durham & Wood, in Chicago, to sell them goods.
They examined his samples and told him
they wanted to make a large order, and
wanted to buy on four months' time. Hart
told them, Patton & Co. hardly ever vary
from three months' time. Diu-ham remarked,
he had bought and could buy of A. T.
Stewart & Co., of New York, on four months'
timoL On this statement. Hart sold the
goods on four months' time.
It turned out, on investigation, that Durham & Wood had only bought two biUs of
goods of Stewart & Co., and they were sold
on thirty days' credit
While it Is true the statement made by
Diu-ham, that he had bought and could buy
goods of Stewart & Co. on four months'
time, was false, yet, it does not appear that
this statement induced Hart to seU the goods;
It only had the effect to cause him to
give one month longer credit on the goods
than he otherwise would, which did not, in
this case, in anywise affect the rights of appellants, for the reason that the failure occurred and the goods were replevied within
less than two months after the sale.
It appears, from the evidence, that Hart
made no objection to sell the goods on three
months' time; he neither asked nor required
any representations from Durham, as to the
standing or responsibility of the firm, to induce him to sell the goods on a credit of
three months. At the time the goods were
purchased.
It does not appear that Durham
& Wood were in failing circumstances, insolvent, or In any manner pressed by their
creditors; for aught that appears they were
at that time solvent, and responsible for all
their contracts.
Neither does it appear that they made any
false representations in regard to what they
were worth, what property they owned, or
the amount of debts they had contracted.
It is riot shown that the goods were bought
with the intent not to pay for them, or with
a view to make an assignment.
We understand the rule to be, that if a
party, knovring himself to be insolvent, or
In failing circumstances, by means of fraudulent pretenses or representations, purchases
goods with the intention not to pay for them,
ive.
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that the goods were bought with any impure
or wrong motives.
It is true that, some two months after the
purchase of the goods, the parties went Into
bankruptcy, but this was involuntary, and
does not, of itself, sihow the condition of the
firm at the time the goods were bought
Upon a careful examination of the whole
4 Scam. 97.
But the case under consideration does not record, we are satisfied the decree of the
come within this rule.
court below was correct, and it will be afThere is no evidence in this record to show firmed.

but wJth the design to cbeat the vendor out
goods, such facts would warrant the
vendor in rescinding the contract for fraud,
and would justify him in recovering possession of the property by replevin, where the
goods had not in good faith passed into the
hands of third parties. Henshaw v. Bryant,
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1869.
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Washington
from circuit court,
as a court of equity.
The bill in this case was filed by the appellee for an Injunction to restrain proceedings at law and for the specific performance
The appellee was the owner
of a contract
of a dwelling house and half lot of ground
situate in Hagerstown, and sold the same to
the appellant on the 9th of October, 1865, by
their agreement in writing, as follows, to wit:
"Articles of agreement made and concluded
this 9th day of October, 1865, between F.

county,

Dorsey Herbert and John A. K. Brewer, both
of Washington county and state of Maryland,
That in consideration of the sum
wltnesseth:
of four thousand dollars, to be paid as hereinafter mentioned, the said Herbert has this
day sold to the said Brewer his house and
half lot of ground, situated on the corner of
West Washington and Prospect streets, in
Hagerstown; and the said John A. K. Brewer on his part agrees to pay the said sum of
four thousand dollars, as follows: Two thousand dollars on the 1st day of April, 1866;
and one thousand dollars on the 1st day of
April, 1867; and one thousand dollars on the
1st day of April, 18^,— with Interest from the
1st day of April, 1866; and the said Herbert
doth further agree to give the said Brewer
possession of the same on the 1st day of
April, 1866, and on payment of the whole
purchase money to make a good and sufficient
deed for the same, clear of all incumbrances,
In witness whereof the
to the said Brewer.
parties hereto have set their hands and seals
on the day and year first above written.
"[Signed]
F. Dorsey Herbert. [Seal.]
"J. A. K. Brewer.
[Seal.]"
Of the ?2,000 to be paid by the agreement
on the 1st day of April, 1866, the appellant,
at the request of the appellee, paid $1,000 on
the 10th day of October, 1865. At the time
of sale the said premises were tmder lease by
Herbert to Dr. Berry, whose term expired, on
the 1st day of April, 1866. The appellee held
a policy of Insurance for $1,000 on the house
at the time of sale, which was allowed by
him to expire about the last of January, 1866.
On the 5th day of February, 1866, the house
was totally destroyed by fire, but without any
fault on the part of the appellee or his tenant,
Berry. On Monday, the 2d day of April, 1866,
the 1st being Sunday, the appellee made a
tender of the premises, then a vacant lot, to
the appellant, which he refused to receive in
The appellant havits destroyed condition.
ing refused to receive the ground, and holding
that the appellee was unable to perform his
part of the contract, by reason of the destruction of the house, brought suit on the law
side of the courts to recover from the appellee the said $1,000, so as aforesaid paid to
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him. Whereupon the appellee filed the bill
in this cause to enjoin said proceedings at
law and for a specific execution of the agreement.
The court below by its decree enjoined said proceedings
at law, and decreed a
specific execution.
From this decree the
present appeal was taken.
Before BARTOL, 0. J., and GRASON,

MILIiEiR,
Wm.
Syester,

and

ROBINSON,

T. Hamilton,
for

JJ.

for appellant

A. K.

appellee.

MILLER, J. After the execution of the
written contract for the sale of the house and
lot, and before the day fixed for delivery of
possession and. payment of the first Installment of purchase money, the house was accidentally destroyed by fire, without fault of either party or of the tenant then in possession of the same. The vendor had a fee
simple title to the property, and at the proper
time, under the contract, offered to deliver
possession of the premises In the condition in
which they then were.
This the vendee refused to receive because of the destruction of
the house by fire, and the main question in
the case is, can he on this ground successfully
resist this application in equity by the vendor
for a specific performance of the contract?
In contracts of this kind between private
parties, the vendee Is In equity the owner of
the estate from the time of the contract of
sale, and must sustain the loss If the estate
be destroyed between the agreement and the
conveyance, and will be entitled to any benefit which may accrue to it in the Interim.
This doctrine, notwithstanding the dictum In
Stent V. Bailey, 2 P. Wms. 290, to the contrary, was plainly announced and settled by
the decision of Lord Bldon, In Paine v. Meller, 6 Ves. 349, a case very similar In Its circumstances to the present, where it was held
that If there was no objection to the title of
the vendor, or it had been accepted In fact
by the vendee before the houses were burned,
no solid objection to the bill for specific performance could be founded on the mere effect
"for If
of the accident before conveyance,
the party," says the lord chancellor, "by the
contract has become In equity the owner of
the premises, they are his to all tatents and
They are vendible as his, chargepurposes.
able as his, capable of being Incumbered as
his; they may be devised as his; they may
and they would descend to his
be assets;
heir." This decision has always been regarded as fixing the true equitable rule in such
cases.
It was recognized by Sir Thomas
Plumer In Harford v. Purrler, 1 Madd. Ch.
287, and In Rawlins v. Burgis, 2 Ves. & B.
387, and by Lord Chancellor Manners in Revell V. Hussey, 2 Ball & B. 287. From these
and other authorities of equal weight announcing the maxim that equity regards as
done that which was agreed to be done is
deduced as the established doctrine In equity
that from the time the owner of an estate
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enters into a binding agreement for Its sale
he holds the same in trust for the purchaser,
and the latter becomes a trustee of the purchase money for the vendor, and being thus
in equity the owner the vendee must bear any
loss -which may happen, and is entitled to any
benefit which may accrue to the estate in the
interim between the agreement and the conveyance.
1 Sugd. Vend. 228, 388-391; 2 Pow2 Story,
eU, Cont eS; Dart, Vend. 114-118;
Eq. § 1212.
The contract here is not for a
sale at a future day; it does not use in this
Its
respect prospective or contingent terms.
lang4iage is: The vendor "has this day sold
to" the vendee his house and lot, which clearly imports a binding contract then executed
By such terms the title
and consummated.
in equity passes from the date of the contract,
and If there were nothing else In it there
w«uld be no room for argument, for It would
be Impossible to withdraw the case from the
operation of the rule above stated.
But It has been earnestly and strenuously
urged by the appellant's counsel that as the
contract contains an agreement by the vsidor ta deliver possession of the house and
lot to the vendee on the 1st of April, 1866,
the destruction of the house by fire before
that period rendered performance by the
vendor of this part of the contract impossible, and he cannot, therefore,
either in law
or equity, ask the vendee to perform his
part of it; and this circumstance, it Is mslsted, distinguishes the case from those cited, and prevents it from falling within the
principle established by them.
Let us test
the soundness of this argument. The vendee knew before and at the time of the contract there was a tenant In possession whose
term would not expire imtil the 1st of April,
and the first installment of the pm-chase money is made payable on, and Interest on the
deferred payments runs from, that day. The
subject-matter of sale Is realty,— a lot of
ground with a house upon it, described as a
house and lot.
The agreement as to delivery is not like the usual covenant by a tenant In a lease, to deliver in as good condition and repair as when the contract was
made.
There Is also no difficulty about delivery, except that the premises were not,
as to the buildings upon them. In the same
condition as at the date of the contract
The question then resolves Itself into this,
does the fact of the insertion into a contract
like the present for the sale of real estate,
of an agreement to deliver possession at a
future day, make any difference In the application of the rule? It is true it does not
appear in the cases cited there were In the
contracts any stipulations as to delivery of
possession at a future day, nor Is this circumstance
alluded to, but they explicitly
say It is the passing of the title in equity
which throws the risk of loss upon the ven- .
dee, and entitles him to accruing benefits.
To this, as we have seen, a conveyance Is
not necessary, nor is payment of the pur-

chase money or any part of it; for in Hampson V. Bdelen, 2 Har. & J. 66, this court
has decided that "a contract for land bona
fide made for a valuable consideration vests
the equitable interest in the vendee from the
time of the execution of the contract, although the money Is not paid at that time."
See, also, SIter's Appeal, 26 Pa. 180.
Neither can possession nor delivery of possesfor, if the contract had
sion be necessary,
been silent on this subject, the vendor would
have had the right to retain possession at
least until the 1st of April, when the first installment of the purchase money was payable, and if the vendee had obtained possession before he would have been restrained
in equity from exercising any acts of ownership prejudicial to the Inheritance (Crockford V. Alexander, 15 Ves. 138; Reed v.
Lukens, 44 Pa. 202); and yet the equitable
title would all the while have been in him,
subject to his dlsiwsitlon by deed or wIU,
If, then, in the aband liable for his debts.
sence of. a stipulation to deliver at a future
day, there Is an Implied right in the vendor to retain possession until that period,
and this would make no difference as to the
liability of the vendee for an intermediate
loss, how can the insertion of such a stipulation have In equity any different effect? The
whole foundation of this doctrine of equity
is that the equitable title ^nd Interest passes
by the contract of sale, and from the time
of its execution, and it contemplates delivery of possession as well as payment of purchase money, and a conveyance
at a future
period.
Hence Sir Edward Sugden and Sir
Thomas Plumer both cite, as in exact accord
with the decision of Lord Eldon, the rule of

the civil law, where the very case is put In
the Institutes: "Cum autem emptio et venditio contracta sit, periculum rei venditae
statim ad emptorem pertinet, tametsl adhue
ea res emptorl tradita non sit:- Itaque, si
cedes totae vel allqua ex parte incendlo
consumptae fuerint — emptoris danmuni est, cul
necesse est, licet rem non fuerit nactus, pretium solvere."
In sales of personal property
delivery of the goods sold Is not necessary
to pass the titie as between the parties,
where the statute of frauds has been gratified by giving something In earnest, or payment of the whole or part of the piu-chase
money, or a sufficient note or memorandum
in writing of the bargain, and in such case
the property is at the buyer's risk before delivery. Franklin v. Long, 7 Gill & J. 418.
And even where the seller remaining in actual possession agrees to deliver the property at a particular place, and it Is destroyed
by fire before such delivery, the loss will
fall on the purchaser. Terry v. Wheeler,
25 N. Y. 520.
Where sales are made under
authority of a court, the contract is not regarded as consummated until it has recelvedi
the court's sanction or ratification, and therefore any loss happening before confirmation
falls upon the vendor.
Ex parte Minor, 11.
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Ves. 559; Wagner v. Cohen, 6 Gill, 102.
But where a loss occurs after confirmation,
it
by which the contract is consummated,
falls upon the vendee, even though no purchase money has been paid, and the vendor
This was expressly
remains in possession.
decided in Robertson v. Skelton, 12 Beav.
also said: "In
260, where Lord Langdale
equity the estate belongs to the purchaser
from the date of the order to confirm the report, and the right of possession belongs to
the vendor till the purchase money, for which
it is security, has been paid." Again, If we
look to the contract itself, and gather therefrom the intent of the parties, it is clear
from the language used their intention was
that the equitable title and interest should
Upon
pass from the day of its execution.
this point its terms are too positive and exDelivery of posplicit to admit of doubt.
session and payment of purchase money were
postponed to a future day for the convenience
of each party respectively, and we cannot
construe the agreement to deliver into a condition that the contract shall be void if
there is any change in the state or value of
the property on the day of delivery, nor interpolate any such words into the instrument.
We are therefore constrained to hold
the argument founded on this delivery clause
to be unavailing to the appellant
But it is said specific execution of contracts is in all cases not a matter of absolute
right, but of sound discretion in the court,
and as the vendor cannot now deliver the
house which was the main inducement to the
vendee to buy, and constituted the chief
value of the property, it would be inequitable to enforce the contract as against him.If this objection were sound, this doctrine of
losses and benefits could never have been
But, whilst it is conceded an
established.
application for specific performance is always addressed to the sound discretion of
the court, yet where a contract respecting
real estate is in writing, and is in its nature
and circumstances unobjectionable, it is as
much a matter of course for a court of equity to decree a specific performance of it as it
is for a court of law to give damages for a
breach of it. Smoot v. Rea, 19 Md. 405; 2
Story, Eq. Jur. § 751.
"The fairness or
hardship of a contract, like all its other
qualities,
must be judged of at the time it
was entered into, not by subsequent events."
If It was then certain, mutual, fair in all its
parts, and for an adequate consideration, it la
immaterial that by force of subsequent circumstances
it has become less beneficial to
one party, unless such change is In some
way the fault of the party seeking Its specific execution.
Revell v. Hussey, 2 Ball &
B. 288; Lawder v. Blachford,
Beat 526;
Webb V. Railway Co., 9 Hare, 129; Low v.
Treadwell, 3 Fairf. 541; Fry, Spec. Perf. 93,
compels the
88.
Adherence to principle
courts to overlook the hardship of particular
cases. But the doctrine upon which this de-
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cision rests is founded In strict justice and
equity, for whilst the vendee may think it
hard to be compelled to pay for that which
he cannot have in the condition It was when
he purchased, the vendor, with equal justice, might think it hard to lose his money
after a bona fide sale of his property, because of an accident accruing to it without
fault on his part It is to be remembered
too that whilst the rule burthens the vendee
with a loss it also entitles him to all benefits.
Thus where a reversionary Interest is agreed
to be purchased, and lives drop, or one
agrees to purchase an estate in consideration of a life annuity to the vendor, and the
cestui que vie dies, or where there is a sudden rise in the value of the land from its being required for a public purpose, before conveyance, in all such cases the vendee reaps
the benefit
So in the case before us, if a
valuable mine had been discovered on the
premises the day after the contract or by
any unforeseen or unexpected circumstances
their value had been increased a hundred
fold, the benefit would have resulted to the
vendee, and the vendor could not have been
released
from his contract. We cannot,
therefore, sustain this objection to the bill.
It appears that at the. date of the contract
the vendor held a policy of insurance upon
the house, which by accident he allowed to
expire without renewal before the fire, and
of this the vendee received from him no notice.
A similar state of facts existed in
Paine v. Meller, and was held to constitute
no objection to the vendor's bill.
It is admitted there was no understanding between
the parties that the vendor should keep the
policy alive. They did not contract on any
such basis. After the contract the vendee
had an insurable interest in the house, and,
in the absence of all agreement on the subject, the presumption is he intended to protect himself by Insuring in his own name, or
to take the risk of a failure to Insure. The
vendor was not bound to keep up the insurance or give notice to the vendee of its having expired. If the policy had existed at
the time of the loss, the vendor could have
recovered from the insurance company, but,
being trustee of the premises for the vendee,
he would be bound in equity to account to
the latter for the money so received (Reed v.
Lukens, 44 Pa. 200); but his failure to renew or to give notice cannot deprive him of
his right to enforce the contract of sale.
It also appears there was at the date of
the contract a judgment against the vendor
for $2,363.38, but he had at that time entered an appeal from the judgment to the court
of appeals, and given an appeal bond with
security amply sufficient for that purpose to
pay the amount of the judgment with costs,
in case he should fail to prosecute his appeal
with efCect The authorities are clear that
equity will not compel a vendee to take an
Imperfect or defective title, yet cases of high
authority are to be found in which a pe-
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cunlaiy charge against which adequate security has been given has been held not to
constitute a defect in title, and also where
equity has enforced the agreement where a
perfect title can be made at the time of the
decree.
But this judgment thus appealed
from, with appeal bond given, does not, in
the sense in which courts of equity use the
terms, make this such an imperfect or defective or incumbered title as will prevent
specific execution, and especially not where
the decree itself, as that appealed from In
fact does, can protect the vendee by pro-

viding that the Judgment debt may be paid
by him out of the purchase money due on
the contract and in discharge thereof.
We have bestowed upon the case our best
oare and consideration. We find nothing in
the authorities cited by the appellant's counsel sufficient to overthrow the doctrine upon
which we have based our decision, and can
discover no ground upon which, in justice
and equity, the appellee can be denied the
relief he seeks.
The decree must be affirmed.
Decree affirmed.

