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Appeal from superior court of New York
City, general term.
Action by Clark R. Griggs against Mel
ville C. Day and another, as executors of
Cornelius K. Garrison, for an accounting
for transactions had between plaintiff and
said Garrison. From a judgment of a ref
For former re
eree both parties appeal.
ports, see 11 N. Y. Supp. 835, 12 N. Y. Supp.
958, 18 l\,. 1'. Supp. 796, and 19 N. Y..Supp.
1019.

Reversed.

Melville C. Day and Esek Cowen, for ap
pellants. John H. Post, for respondent.
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EARL, G. J. This action was brought
against Cornelius K. Garrison, since deceas
It was referred to
ed, for an accounting.
a referee. and he ordered judgment in favor
of the plaintiff for upwards of $188,000.
and in the
The record is very voluminous,
briefs submitted and the arguments of coun
of law and fact were
sel many questions
A careful
presented for our consideration.
study of the record has satisﬁed me that the.
judgment appealed from is both illegal and
unjust. In September,
1879,
the plaintiff
entered into a contract with the Wheeling
& Lake Erie Railroad Company, an Ohio
for the construction and equip
corporation,
ment of its line of railroad in that state
according to the speciﬁcations and upon the
terms and conditions mentioned in the con
tract. By one of the provisions of the con
tract the railroad company was “to furnish
the contractor available subscriptions, or pro
ceeds thereof,
and aid, to the amount of
$4,000
per mile of main track, branches,
and sidings, or so much as may be neces
sary to furnish right of way, grade, bridge,
and tie said railroad between Hudson,s and
Martin,s Ferry," a distance of 143 miles, and
“to use its best endeavors to secure for the
contractor available subscriptions and aid
to the extent of $4,000 per mile, or so much
as may be necessary,"
for a similar pur
pose. as to the balance of the road, a distance
For the performance of this
of 58 miles.
contract,
besides the aid to be furnished
as above stated, the plaintiff was to receive
bonds and stock of the company.
He was
without ﬁnancial ability, and he applied to
Garrison for ﬁnancial aid to enable him to
perform his contract; and upon his appli
cation Garrisoii, from time to time, advanc
ed him large sums of money, amounting in
all, besides interest, to nearly $4,500,000.
For
so advanced
the money
the plaintiff as
signed and delivered to Garrison as collat
contract and
eral security his construction
bonds and stock of the company, and some
of it was repaid by the sales to him of bonds
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and stock.
In 1882 the plaintiff
from the company for extra work claim
accou
to have been done by him, and on recelv?
of its failure to perform the portions of the
contract above quoted, its promissory notes,
and they were
amounting to $1,049,710.72,
delivered by him to Garrison for moneys ad
vanced and to be advanced by him for the
Garrison held
construction of the road.
these notes until May, 1883, when there was
to the
advanced
due to him for moneys
plaintiff for the construction of the road
nearly $2,500,000.
He then received from the
company 2,280 of its second mortgage bonds
of the denomination
of $1,000, at 75 cents
on the dollar, amounting, with some interest,
to $1,736,600, to apply upon his claims, and
to it all of the above
he then surrendered
mentioned promissory notes, and they were
canceled.
On the same day he caused an
original entry to be made in his journal,
one of his account books,—as follows: "This
amount of notes and interest, $2,062,643.13,
taken from contractor at 75 per cent., $1,
546,982.35."
He then charged the company
in his books of account with the whole
amount of the notes and interest, and gave
it credit for $1,736,600,—the price, including
interest, at which he took the second mort
and he credited the plaintiff
gage bonds;
The differ
with the sum of $1,546,982.35.
ence between the total amount due upon the
notes and the amount allowed by him for
the second mortgage bonds was $326,043.13,
and thus he had in his hands, not used for
the payment of the bonds, the notes to that
amount, which he then surrendered to the
without any consideration what
company
ever; and, as the referee found, be elected
as his debtor on
to look to the company
The referee
open account for that amount.
also found that by reason of the surrender
of the notes in consideration of the purchase
of the bonds, and by reason of the surrender
of the balance of the notes, and by reason
of the election before mentioned, Garrison
of the plaintiff
discharged
the indebtedness
to him to the amount of the face value of
the notes at the time of the surrender.
He
also found that the plaintiffs rights as
pledgor in the construction contract, and in
the bonds, stock, and other property trans
ferred to Garrison as collateral security, Were
never cut o11? by foreclosure of his rights, or
in any other way. These facts having been
found by the referee, he found. among other
conclusions of law, that the legal effect of
the surrender by Garrison to the railroad
of the promissory notes held by
company
him as collateral
for moneys ad
security
vanced to the plaintiff, and of the charge
by him against the railroad company of the
full amount of the notes and interest, was
to relieve the plaintiff from any liability to
him for the amount thereof; and in the ac
counting he charged Garrison with the full
The
amount of the notes, with interest.
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deem it important’
only question
which
now to consider is whether the learned
referee was right in making that charge.
The further fact must be‘ taken into con
sideration that the notes surrendered were
It
of no value as against the company.
insolvent,
with property no
was utterly
more than suﬂicient to pay its ﬁrst mort
gage bonds.
The second mortgage bonds
The
were absolutely of no intrinsic value.
referee held these facts to be immaterial,
Garri
and that, under the circumstances,
with the
son had made himself chargeable
full amount of the notes, without reference
Such a conclusion is some
to their value.
what startling, and should not be sanctioned
in well-recognized
unless it has support
principles of law or authorities which we feel
The entries in Garri
constrained to follow.
son’s books of account in reference to these
notes have very little bearing upon the con
troversy between these parties. They were
private entries, made by Garrison, undis
closed to the plaintiff, and without his author
ity. They were important simply as evidence,
and are entitled to no more weight than would
have been the oral declarations or admissions
They
of Garrison made to any third party.
show what use he made of the notes, and
about that there is no dispute. They did not
bind the plaintiff, and he has never, so far as
appears, assented to them. They show that
Garrison intended to take the notes at 75
cents on the dollar, and that he was willing
to allow the plaintiff that sum for them. But
there was no actual purchase of them. If that
entry had come to the knowledge of the plain
tiff, and he had adopted it, ‘and so notiﬁed
Garrison, he could probably have held him
to a purchase of the notes for that sum. But
he repudiates that entry, and refuses to let
Garrison have the notes for that sum. He
cannot use that entry to fasten upon him
a purchase of the notes at their face value.
The minds of the partlts never met upon
Garrison either purchased
such a contract.
the notes used in exchange for the bonds at
75 per cent. of their face value, or he did
not purchase them at all. Therefore, as the
plaintiff repudiates the purchase at the price
named, there was no contract of purchase;
and as to these notes, pledged for collateral
security, Garrison ntust be held to have wrong
fully converted them to his own use. It would
make no difference whether we consider these
notes as having been exchanged for the bonds,
or as having been used in payment for the
bonds.
In either view, Garrison was, at most,
guilty of a conversion of them. As to the
balance of the notes, which were surrendered
to the company without any consideration,
there was simply a wrongful converion of
They had no value as obligations
them.
against the company, and it is preposterous to
suppose that Garrison intended by the sur
render to charge himself for their full face
value against an indebtedness of the plaintiff
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to him for money actually loaned. By the
surrender he did not intend to release the
company from its indebtedness evidenced by
the notes, but he intended and elected still
to hold the indebtedness.
evidenced by hi
charge
in open account upon his books.
The obligation of the company was not im
paired or lessened by the transaction, and it
Even
owed just as much after it as before.
if he made the notes his own by surrender
ing them, there was simply a conversion of
them.
It is true that he elected to hold the

company as his debtor upon open account, just
as it was his debtor before for the same
He did not
amount evidenced by the notes.
take a new debtor, but he retained and in
Here
tended to retain the same debtor.
there was no novation. and nothing resem
bling it. It usually, if not always, takes
three parties to make a novation, and they
must all concur upon suﬁicient consideration
in making a new contract to take the place
of another contract, and in substituting a
new debtor in the place of another debtor.
“l\,ovation" is thus brieiiy deﬁned: "A trans
action whereby a debtor is discharged from
his liability to his original creditor by con
tracting a new obligation in favor of a
new creditor by the order of the original
Here there
creditor." 1 Pars. Cont. 217.
was no element answering to this deﬁni
tion.
There was no intention to make a no
vation, no consideration for a new contract,
of‘ the three or even of
no concurrence
the two parties.
So we reach the conclusion
as to all the notes that Garrison, by their
surrender, made himself liable for a wrong
ful conversion of them to his own use, and
thus became responsible to the piaintitl’ for
the damages caused by the wrong; and the
The
question is, what were such damages?
answer must be, the value of the notes con
There can be no other measure, as
verted.
that measures the entire damage of the
plaintiff absolutely. As to the notes surren
dered for the bonds, the plaintiff could have
elected to take the bonds or their Value;
but this he refuses to do, as the bonds have
no value, and thus he is conﬁned absolutely
to the value of the notes.
Now, how does the case stand upon au
thority? In Garlick v. James, 12 Johns. 146,
the plaintiff deposited with the defendant a
promissory note of a third person a collat
eral security for a debt, and the defendant,
or consent of the
without the knowledge
plaintiff, compromised with the maker of the
note, and surrendered the note to him upon
It
payment of one half of the face thereof.
was found that the maker was at the time
of the compromise abundantly able to pay
the full amount of the note, and under such
circumstances
it was properly held that the
pledgee was liable for the balance unpaid up
In Hawks v. Hincheliff, 17
on the note.
Barb. 492, the plaintiff sued the defendant
delivered,
upon an account for merchandise
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and the defendant showed that the plaintiff
and had subsequently, without the consent of
took two notes for the amount of the ac
the pledgor, compromised
it by receiving the
count as collateral security for the payment
one half thereof from the maker, it was
thereof;
that he transferred one of the notes
held that the bank was bound to credit the
pledgor with only the
to a person, who recovered judgment there
amount received upon
on against the makers, and afterwards as
compromise, upon proof that the compromise
signed the judgment to one Prindle; that he
was advantageous, and that the maker was
insolvent, and unable to pay the balance; and
recovered judgment upon the other note, and
assigned that to Prindle; and it appeared
the general rule was laid down which was
that the defendants in those judgments had
announced
in the cases last above cited. If
It the pledgee of the note of an insolvent mak
never paid the notes or the judgments.
was held that the plaintiff, the pledgee, could
er may surrender it upon a compromise
for
It was not one dollar without being made liable for
not recover upon his account.
shown upon what consideration
the notes
more than he receives, upon what conceiva
ble principle can a pledgee be held for the
and the judgments were transferred by the
pledgee, or that at the time of the transfer
face value of a worthless note by surren
dering it without any consideration whatev
the makers of the notes were not perfectly
If one intrnsted with a note as agent,
er?
solvent.
The plaintiff there relied upon the
or holding it as pledgee, loses it by his caresimple fact that the notes and judgments
lessness, or even willfully destroys it, he can,
Upon this state of the facts
were not paid.
nothing
in an action against him by the principal or
the court held that the presumption,
pledgor, be held liable only for the value of
appearing to the contrary, was that the note
the note.
If Garrison had broken into the
and judgments were transferred by the plain
plaintiffs safe and taken these notes with
tiff for the full amount appearing to be due
upon them, and hence he was charged with
out any right whatever, in .an action for
their conversion the plaintiff could have re
the full amount.
There are some broad ex
pressions
contained
in the opinion, which,
covered against him as damages only the ac-{
tual, not the face, value of the notes.
I
when isolated from the facts of the case,
to the plain
need go no further.
Other illustrations are
tend to give some countenance
tiff,s contention here. In Vose v. Railroad
not needed.
Our attention has been called
Co., 50 N. Y. 369, it was held that a wrong . to no case in law or equity which upholds
the plaintiff,s contention
as to these notes.
ful sale by a creditor of collateral securities
should be greatly surprised to ﬁnd any,
placed in his hands by the principal debtor
and do not believe there are any.
does not, per se, discharge
even a surety
have
for the debt (much less the principal debtor)
assumed. without a careful examination of
the defendants’ objections to the notes, that
in toto, but that by such sale the creditor
they were valid, and properly issued by the
makes the securities his own to the extent
I have also
of discharging the surety only to an amount company for their full amount.
In Potter v. assumed, without examining the matter, that
equal to their actual value.
Bank, 28 N. Y. 6-i1; Booth v. Powers, 56 N.
upon this record we must hold against the
Y. 22; and Thayer v. Manley, 73 N. Y. 305,
contention
of the defendants that the sec
ond mortgage bonds took the place of the
—it was held that in an action to recover
damages for the conversion of a promissory
notes given for them, and were held in their
as collateral security. Statements
stead
note the amount appearing to be unpaid
with
made upon the argument by the counsel for
thereon at the time of the conversion,
for us
interest, is prima facie the measure of dam
the appellants render it unnecessary
ages, but that the defendant has the right to
to consider any other objections to the judg
ment, and for the reasons stated the judg
Vshow in reduction of damages the insolven
cy or inability of the maker, or any other
ment should be reversed,and new trial grant
All concur;
fact impugning the value of the note. In ed, costs to abide the event.
Bank v. Gordon, 8 N. H. 66, where thebank GRAY, J., in result.
Judgment reversed.
had received a note as collateral security,

I
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DIMOCK

Court

et al. v.

UNITED ‘STATES NAT.

BANK.’

(25 Atl. 926, 55 N. J. Law, 296.)
of Errors and Appeals of New Jersey.

Feb. 6, 1893.

Error

'

Union county; Van
Syckel, Judge.
Action on a note by the United States Na
tionai Bank against Anthony W. Dimock
and others.
Plaintiﬂ! had judgment, and
defendants bring error. Aﬂirmed.
The facts appear in the following state
ment by DEPUE, J.:
This suit was brought upon a note of which
the following is a copy:
“$50,000.
New York, April 15, 1884. Four
months after date, without grace, we prom
ise to pay to the United States National
Bank, or order, at its oﬁice in the city of
New York, the sum of ﬁfty thousand 00/t00
for value received, with interest at the rate
of six per cent. per annum payable; having
deposited herewith, and pledged as collater
al security to the holder thereof, the fol
lowing property, viz.: 200 shares Bankers‘
& \Ierchants’ Tel. stock; 200 shares Mis
souri Paciﬁc R./Ii. stock; 200 shares Dela
ware, Lac. dz W. ll. R. stock; 15 shares Cen
tral Iowa, Ill. Div. 1st bonds,—with author
ity to the holder hereof to sell the whole of
said property, or any part thereof, or any
substitute therefor, or any additions thcre
to, at any brokers’ board in the city of New
York, or at public or private sale in said
city or elsewhere, at the option of such hold
er, on the nonperformance of any of the
promises herein contained, without notice of
amount claimed to be due, without demand
of payment,
without
and
advertisemeng,
without notice of the time
and place
f sale,
each and every of which is hereby express
ly waived.
“It is agreed that, in case of depreciation
in the market value of the property hereby
pledged,
(which market value is now
,) or which may hereafter be pledged
is
for this loan, a payment shall be made on
account of this loan upon the demand of the
holder hereof, so that the said market value
per cent. more
shall always be at least
than the amount unpaid of this note; and
that, in case of failure to make such pay
ment. this note shall, at the option of the
holder hereof, become due and payable
forthwith, anything hereiubefore expressed
to the contrary notwithstanding; and that
the holder may immediately reimburse
by sale of the said property or any part
In case the net proceeds arising
thereof.
from any sale hereunder shall be less than
promise to
the amount due hereon,
pay to the holder, forthwith after such sale,
the amount of such deﬁciency, with legal
interest.

to circuit court,

“It is further agreed that any excess in
the value of said collaterals, or surplus from
the sale thereof beyond
the amount due

18].

hereon, shall be applicable upon any other
note or claim held by the holder hereof
against
now due or to become due,
or that may be hereafter contracted; and
that, if no other note or claim against
is so held, such surplus, after the payment
of this note, shall be returned to
or
assigns.
“It is further agreed that, upon any sale
by virtue hereof, the holder hereof may pur
chase the whole or any part of such prop
erty discharged from any right of redemp
tion, which is hereby expressly released to
the holder hereof, who shall retain a claim
against the maker hereof for any deﬁciency
arising upon such sale. A. W. Dimock &
"
Co
The other facts appear in the opinion of
the court.

Bradbury C. Chetwood,‘ for plaintiff in er
Edward A. & William T. Day, for de
fendants in error.
ror.

DEPUE, .1. (after stating the facts).
The
note on which this suit was brought was
in terms made payable in four months after
date.
It became due August 15, 1884. This

suit was brought May 21, 1891.
The suit
was in all respects regular, and its regu
larity was in no wise dependent upon that
paragraph in the pledge of securities which.
upon certain conditions, accelerated the ma
turity of the note, and made the money pay
able at a time earlier than that named on
its face. The securities pledged for the pay
ment of the note were sold by the plaintiff
on the 15th of May, 1884, as the note matured
in the following August. From the sale the
sum of $45,456.26 was realized,
leaving a
balance due on the note of $4,456.25,
for
which the plaintiff claimed judgment. The
defendants’ contention was that the sale in
May was unauthorized, and amounted
in
In all other respects
law to a conversion.
the sale was in conformity with the power.
On the theory that the sale at the time in
question was unauthorized, the defendants
contended that they were entitled to have
the value of the securities allowed to them
at their highest market price between the
conversion and the time of the trial. The
defendants gave in evidence the fact that in
December,
1886, and April and May, 1887,
these securities were worth in the market
the sum of $56,860, sufﬁcient to pay the
plaintiffs note, andleave a balance of $6,
860 due the defendants.
.The defendants‘
claim was disallowed, and judgment given
for thevplaintiﬂ‘ for the sum of $4,456.25,
being the balance due on the note after cred
iting on it the proceeds of sale with interest.
The case was tried by the judge, a jury be
ing waived. . A general exception was taken
Upon such an exception. if
to his ﬁnding.
there be evidence to sustain the ﬁnding, the
exception

will

not be sustained.

The plaintiff is a national bank. located in
the city of New York. The defendants, at
/'
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the time of these transactions, were bankers
The debt for
and brokers in New York.
which the note was given was a loan of $50,
The form of the con-'
000 to the defendants.
tract pledging securities for the repayment
of loans is such as is usual in. that city. It
that the parties were
must be assumed
aware of the effect of the terms of such con
tracts, and with the course of dealing in that
market with securities pledged as security
for loans.
By the ﬁrst paragraph in the defendants‘
contract the plaintiff was authorized to sell
the securities at any brokers’ board in the
city of New York, or at public or private sale
in said city or elsewhere, at its option, on
the nonperformance of any of the defend
without
ants’ promises therein contained,
any notice of the time and place of sale.
This contract was embodied in and made
part of the note itself, and the promise to
pay in the note was one of the promises on
the nonpayment of which a sale was author
The sale was made through a ﬁrm of
ized.
brokers who were members of the stock ex
There is no
change in New York city.
foundation in the evidence for complaint of
the manner or fairness with which the sale
was conducted.

The power of the plaintiff to sell the se
curities before the four months named in the
note had expired depends upon the con
struction and effect of the second paragraph
of the contract. There was some discussion
on the argument as to the right to ﬁll the
blanks in that paragraph.
The evidence was
not suﬁicient to justify the court in filling
the blanks.
The contract will be construed
in the condition it was in when it was de
livered to the plaintiff.
In this paragraph
it is provided that, in case of a depreciation
in the market value.of the property pledged,
the defendants should, on demand by the
holder of the note, make a payment thereon,
so that the market value of the securities
should always be more than the amount of
the debt; and that, in case of the failure of
the defendants to make such payment, the
note should, at the payee’s option, become
and that the plaintiff might
due forthwith;
immediately reimburse itself by the sale of
the property or any part thereof; and that in
case the net proceeds of such sale should be
less than the amount then due on the note.
the defendants should forthwith, after such
sale. pay the amount of such deﬁciency, with
interest.
The power to sell the securities be
fore the maturity of the note, according to
its terms, was made to depend upon the con

currence of two conditions,—the depreciation
in the market value of the property pledged;
and the failure of the defendants, after de
mand, to_make a payment on account of the
loan, so that the market value of the secu
rities pledged should be more than the
amount due on the note.
The proof was
that on the 6th of May, 1884, the ﬁrm of
Grant, Ward & Co. failed. and the \Iarine

Bank closed its doors.
On the 14th, the .\Iet
ropolitan Bank closed its doors, and a num
ber of leading bankers failed.
These fail
ures created a panic in the money market.
and a great depreciation in the market value
Early on the
of all commercial securities.
morning of the 15th, the defendants’ embar
rassments led them to an assignment for
the beneﬁt of their creditors.
It fully ap
of busi
peared that, at the commencement
ness hours on the morning of May 15th, the
securities pledged had so depreciated that
their market value was considerably below
Under a
the amount of the plaintiffs debt.
pledge, with a power of sale such as exists
in this case, the pledgee, tmless restrained
by other conditions in the contract of pledge,
has a right to sell whenever the condition of
the market makes it prudent for him to do
so for the protection of his interests.
The
other condition was that a demand should
be made upon the defendants, and that, up
on such demand, the defendants should pay
on account of the note a sum sufﬁcient to re
duce the amount due below the market value
The case shows
the securities then had.
that,‘B.t the beginning of business hours on
the morning of the 15th, two notices were
One of these no
served on the defendants.
tices was in form signed by the cashier of
the bank, in these words: “I hereby call
your loan of April 15, 1884, for $50,000."
This notice was plainly not a demand in con
formity with the condition expressed in the
contract. A depreciation in the market vai
ue of the securities pledged did not convert
the loan, which was made on four months’
time, into a call loan.
That condition of af
fairs imposed upon the defendants the obli-v
gation not to pay the note in full, but, by a
payment upon it, to reduce the loan until
the amount remaining due was under the
market value of the securities. It appeared
in evidence that the other notice served was
“a demand for the payment on account of
the

loan

to

a degree

corresponding

to

the

depreciation of the securities." Neither the
original notice nor a copy was produced.
The witness who testiﬁed upon this subject
was not able to state the amount of the de
preciation, but he added that such deprecia
tion was known to both the borrower and
The object of a demand in a con
lender.
tract of this sort is to give the party an
opportunity to comply with the terms of his
contract,
and preserve his securities from
sale before the expiration of the time for
which the loan was negotiated; and it would
that, in making the demand.
be reasonable
the party, before he is put in default. should
have been made aware of the extent of the
approximately at least. and the
depreciation.
sum required to be paid to save his rights
should be speciﬁed.
If the case rested solely
on the sufﬁciency
of the demand made, I
should have some hesitation in sustaining
.
this judgment.
Assuming that the sale of the securities i
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May was unauthorized, it was a conversion
of the property, though the sale was made in
Nevertheless, the judge,s ﬁnd
good faith.
ing, and the rule of damages applied, were
The general rule is that the meas
2 ‘orrect.
ure oi.‘ damages for conversion is the value
.
of the property at the time of the conversion.
This rule has been modiﬁed with respect to
the conversion of stocks and bonds, commer

cial securities vendibie in the market, the
market value of which is liable to frequent
U
and great ﬂuctuations, caused by the depres
sion and inﬂation of prices in the market.
In Markham v. Jaudon, 41 N. Y. 235, the
court of appeals held thatas between a cus
tomer and his broker, holding stock pur
chased for the former which had been pledg
ed as security for advances
made in the
purchase,
the measure of damages for the
conversion by an unauthorized sale was the
(highest market pl‘icefbetween the time of
Relying upon
the conversion and the trial.
this case, the defendants put in evidence no
proof of value except the market value in
December,
1886, and April and May, 1887.
But Markham v. Jaudon has been overruled
by a series of cases in the New York courts,
1
and the rule adopted that in such cases the
it principal may disaﬂirm the sale, and that
the advance in the market price trom the
time of sale up to a reasonable time to re
place it after notice of the sale was the prop
er measure of damages.
Baker v. Drake,
53 N. Y. 211, 66 N. Y. 518; Gruman v. Smith,
81 N. Y. 25; Colt v. Owens, 90 N. Y. 368.
These decisions were made in cases where
the transactions were dealings between the
customer and broker in the purchase and
sale of stocks on a margin.
Subsequently
the same rule was applied where the owner
of stock for which he had paid full value,
and which he held as an investment, put it
in the hands of a broker as collateral securi
ty for the debt of a third person, upon condi
tion that it’should not be sold for six months.
the stock having been sold without the own
er’s authority before the expiration of that
time.
Under the decisions of the New York
courts, reasonable time, where the facts are
undisputed, is a question of law for the
court. ‘Wright v. Bank, 110 N. Y. 238, 18
N. E. 79.
In Colt v. Owens, 90 N. Y. 368,
30 days after the sale and notice of it was
regarded as reasonable
time.
The rule of
the highest intermediate value between the
time of the conversion and the time of the
trial has been rejected in the supreme court
o1.’ the United States as the proper measure
of damages, and the rule that the highest in
termediate value between the time of the
‘
conversion and a reasonable time after the
owner has received notice of it was adopted
as the correct view of the law; for the rea
son. as expressed by Mr. Justlce Bradley,
that more transactions of this kind arise in
the state of New York than in all other parts
of the country, and that the New York rule,
as ﬁnally settled by its court of appeals, has
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Galigher v.
the most reason in its favor.
Jones, 129 U. S. 194, 9 Sup. Ct. 335.
The
principle upon which this doctrine rests is
the consideration that the general rule that
in an action for a conversion the market
value of the property at the time of the con
version would afford an inadequate remedy,
or rather no remedy at all, for the real in
jury, which consisted in the wrongful sale
of property of a ﬂuctuating value at an un
favorable time, chosen by the broker himself;
hence the cost of replacing the securities by ,
a purchase in the market, allowing a reason
;able time for that purpose, has been regard
of damges.
As
{ed as the proper measure
[was said by Mr. Justice Bradley in Galigher
v. Jones:
"A reasonable time after the
wrongful act complained of is to be allowed
to the party injured to place himself in the
position he would have been in had not his
rightsbeen invaded." The general rule that .
the market value at the time of the conver
sion is the measure of damages being found
to be impracticable in these cases, and hav
ing been abandoned, the effort has been to
obtain some rule by which substantial jus
tice, as near as may be, may be attained.
In Iﬁngland the market value at the time of
the trial appears to be the measure of dam- '
ages.
.Owen v. Routh, 14 G. B. 327.
In
some of the sister states the rule of the high
est intermediate price before the trial has
been adopted.
In New York, and in most of
the sister states. as well as in the supreme
court oI.,.the United States, the formula which
has been called the “New York Rule" has
been adopted, and is the rule which will ac
complisla the most complete justice in the or
dinary ’ausactions between the broker and
his cust mer dealing in stocks when an un
In
authorized sale is the act of conversion.
such cases the customer has a choice of rem
edies.
He may claim the beneﬁt of the sale' K
and take the proceeds;
he may require the
broker to replace the stock, or replace it him
self, and charge the broker for the loss; or
he

may

recover

the

advance

in

the market

price up to a reasonable time within which
Cook,
to replace it after notice of the sale.
Stock & S. 460.
But where tocks and ne
gotiable securities are pledged as collateral’
security for the payment of a debt to be
come- due and payable on a future day, an
other element enters into the consideration
of the compensation to be awarded to the
owner of the securities for the unauthorized
Up
sale of them before the debt matures.
on such a bailment it is the duty of the
pledgee to keep the securities in hand at all
times ready to be delivered to the pledgor on
Cook, Stock & S.
the payment of the debt.
469-471.
An unauthorized sale before the
debt matures is a conversion.
for which the
pledgor may have remedy in the manner
But the sale may be made
above mentioned.
when the market value is depreciated, and
the market with a downward tendency.
The
market may revive, and prices be enhanced
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before the debt matures.
Under such cir
cumstances, a rule that the pledgor shall be
at liberty to elect to treat the unauthorized
sale as a conversion, or to hold the pledgee
for the breach of his duty to keep the secu
rities until the maturity of the debt, and
recover as damages the market value of the
securities as of that time, would commend
As applied to
itself in reason and justice.
the facts of this case, this rule would be
eminently just. The plaintiff in good faith
sold the securities in the manner authorized
The breach of
by the contract of pledge.
duty was inseliing at an unauthorized time.
The debt was not paid or tendered at maturi
ty; and if the plaintiff had held the stock,
and sold it at that time, the sale would have
been strictly in conformity with the power.
If the defendants lost anything by the sale
at a time unauthorized, they would be rec
ompensed for that loss by an award of dam
ages equivalent to the market value of the
securities at the time the debt became due.
Tested by either of these standards, the prop
er credit was allowed, the proof being that
the prices of the securities were less when
the note matured than when the securities
No evidence of an increased
were sold.
price prior to December, 1886, was produced.
The ﬁnding of the judge should be aﬂirmed
on the ground, also, that the sale was con
sented to and ratiﬁed by the defendants.
The notices served on the morning of May
15th informed the defendants that the secu
rities pledged had, in the plaintiff,s estima
tion, depreciated
in market value, and that
the contingency provided for in this part of
the contract had happened, and also plainly
indicated the purpose on the part of the
plaintiff to avail itself of the right which,
under those circumstances, would accrue unImmediately after the sale
der the contract.

v

was made, the defendants had notice of'the
fact of sale, and, very shortly after, of the
amount realized therefrom. No objection
was made to the sale or the amount realized.
On the 4th of June, 1884, the defendants
ﬁled a schedule of their indebtedness under
their assignment.
This schedule was veri
ﬂed by the oaths of the defendants that it
contained a true account of their creditors,
and of the sum owing to each, and also a
statement of any existing collateral or other
security for the payment of such debt.
In
this statement the plaintiff was put down as
a creditor for the sum of $4,737.50,
which
was about the amount due the plaintiff after
the proceeds were applied to the debt; and
to this speciﬁcation of the existing debt due
the plaintiff was appended a statement that
for the payment of this debt there was no ex
isting collateral or other security. In Sep
tember, 1885, the defendants caused to be
presented
to the plaintiff
a composition
agreement with a view to a compromise with
their creditors, in which the debt due the
plaintiff was stated to be the sum of $5,118.
87, ﬁgures which represented
approximately
the net amount due the plaintiff on the note
after applying thereon the proceeds of the
sale of the securities, with interest.
This
agreement
was signed by the plaintiff, but
the project fell through, the defendants being
unable to effect-a compromise with all their
creditors. The defendants had the election
either to ratify the sale, and claim the ben
eiit of it, or repudiate it, and hold the plain
The act of the defendants
tiff in damages.
in applying the proceeds of the sale as a
credit on the plaintiff,s note is so positive
and emphatic an act of ratiﬁcation and adop
The case
tion that it cannot be retracted.
was properly decided at the trial, and the
judgment should be afﬁrmed.
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have been its actual value.
The horse was
seriously injured; but the plaintiff, acting in
good faith, and in the belief that she might be
helped and made of some value, expended
this $35 in care and medical treatment. Ile
is the loser of the actual value of the horse.
and what he in good faith thus expended.
lie is permitted to recover the value, but cut
off from what he has paid out. This is not

compensation.
for defendant contends that such
. Counsel
is an action to recover
damuges cannot exceed the actual value of
damages against the defendant for negli
the property lost, because the loss or destruc
gently placing a stake in a public street in
tion is total. There may be cases holding to
Traverso City, which plainLitI’s horse ran
this rule; but it seems to me the rule is well
It was conceded
against, and.was injured.
stated, and based upon good reason, in Wat
on the trial by counsel for defendant that
son v. Bridge, 14 Me. 201, in which the court
the horse of plaintiff was so injured that it
says: “l’laint;il't is entitled to a fair indem
was entirely worthless.
Plaintiff claimed
nity for his loss. He has lost the value of
damages, not only for the full value of the
his horse, and also what he has exprnded in
horse, but also for what he expmded in at
endcavoring to cure him. The jury having
tempting to effect a cure. and on the trial
allowed this part of his claim, it must be um
his counsel stated to the court that plaintiff
derstood that it was an expense prudently
was entitled to recover a reasonable expense
incurred. in the reasonable expectation that.
in trying to cure the horse before it was de
it would prove irenelicial.
It was incurred,.
r.idrd that she was actually worthless.
The
not to aggravate, but to lessen the amount
court ruled, however, that the damages could
ior which the defendants might be held lla
not exceed the value of the animal. A claim
ble.
Had it proved successful, they would.
is made by the declaration for moneys expend
have had the beneﬁt of it.
As it turned out
ed in trying toeffect a cure of the horse after
othr.rwise, it is but justI in )ur judgment,
th
pjury. Upon the trial the plaintiff testi
that they should sustain the oss." lu .\lur
iier ‘hat he put the horse, after the injury, in
phy v. McGraw, 41 N. W. iep. 917. it ap
to the hands of a veterinary, and paid him
peared on the trial that the horse was worth
$;‘3 forcure and treatment.
On his cross-ex
less at the tune of purchase by reason of a.
amiuation, he also testiﬁed that the veteri
disease called “eczema." The court charged
nary said “there was hopes of curing her, if
the jury that if the plaintiff was led by de
the muscles were not too badly bruised. He
fendant to keep on trying to cure the horse
didn,t say he could cure her. He thought
the expense thereof would be chargeable to the
thére was a chance that he might."
defendant, as would also be the case if there
)r. DeCow, the veterinary, was called. and
were any circumstances, in the judgment of
testiﬁed, as to the injury, that the stake en
the jury, which rendered it reasonable that
tered the brcast of the horse, on the left
he should keep on trying as long as he did to
side. about six inches; that the muscles were
effect the cure.
The plaintiff recovered for
bruised, and the left leg perfectly helpless.
such expense and on the hearing here the
He got the wound healed, but on account of
charge of the trial court was held correct.
the severe bruise of the muscles the leg be
It is a question, under the circumstances,
came paralyzed and useless,
On being asked
for the jury to determine whether the plain
whether we thought she could be helped when
tiff acted in good faith, and upon a reasona
he ﬁrst saw her, he stated that he did not
ble belief that the horse could be cured, or
know but she might; that she might be
made of some value’ if properly taken care
helped, and kept for breeding purposes, and
of; and the trial court was in error in with
be of some value.
drawing that part of the case from them.
It is evident from the testimony that the
Such damages. of course, must always be
r/fplaintiff acted in good faith in attempting
bounds. and no
the cure, and under the belief that the mare, conlined within reasonable
one would be justlﬁed, under any circum
could be helped, and be of some value.
The
stances, in expending more than the animal
court below, however, seems to have
liasol was worth in attempting a cure. This is the
its ruling that no greater damages could be
The judgment
only error we ncel notice.
recovered than the value of the animal. and“
that these moneys expended in attempting ii. of the court below must be reversed, with
‘costs, and a new trial ordered.
cure could not be recovered, upon the ground
,
that the defendant was not consulted in rela
CHAMPLIN and MORSE,
, concurred
tion to the matter of the attempted
cure.
with LONG,
'Whatever damages the plaiutilf sustained
‘
were occasioned by the negligent conduct of
SHERWOOD, 0.
I concur in the re
the defendant. and recovery in such cases is
suit.
always permitted for such amount as shall
com pensate for the actual loss.
If the horse
I think the rule laid.
CAMPBELL.
had been killed outright the only loss would
down at the circuit the proper one.

LONG,

J.

This
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J.
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