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CHAPTER IX.
THE CONSTRUCTION OF TAX LAWS.
encounOne of the most serious of the difficulties which are
tered in the administration of the revenue laws, is that of ascer-

taining the intent of the legislature in the enactment of particular provisions, and in giving that intent the proper application
and effect.

Eules of construction in general.
struction

Artificial rules of con-

have probably found more favor with

the courts than

The application of them has oftentimes been pushed to an extreme which has defeated the plain
Penal laws have
and manifest purpose in enacting the laws.
have

they

ever deserved.

presumed to be correct until the contrary be shown, it might perhaps be sufficient in the present case to say that no such direct averment is made here.
" But the court are of the opinion that, in case of an action instituted against

of taxes for an illegal arrest, the certificate of the collector is not
conclusive evidence in his own favor. In cases of certificates of field-drivers,
they have been treated as prima facie evidence of their doings rather than
a collector

In

somewhat loose language, formerly used, they were said
of proof, by which language we understand, when used
in reference to this class of cases, not a change of the technical burden of
conclusive.

the

to change the burden

proof upon the issue, but that they are to avail until controlled by a greater
In Pickard v. Howe, 13 Met., 307, it
weight of evidence overpowering them.
was considered &a prima fade evidence, and also in the case of Bruce v. HolPick.,

In

case of Barnard v. Graves, 13 Met., 19, it was said
that the certificate of a collector of taxes, of his doings on a levy of his warrant, is to be deemed prima fade evidence as to all matters upon which they
are by law to make returns.
We have not felt that the decision in Livermore

den,

31

187.

the

Bagley, 3 Mass., 513 should require us to come to a different result in the
present case from that stated in Barnard v. Graves.
" The evidence
being, admissible, we think it is such as would have warranted the jury in returning a verdict for the plaintiff.
The authority to arrest the body, which is given by Rev. Stat., ch. 8,
arises
11,
only where the
§
collector cannot find sufficient goods upon which to levy. This provision
continues in force at all times previous to an act of arrest."
In Bowen v. Donovan, 33 Ind., 379, it was held competent to defeat a lax
sale of lauds by showing that the tax-payer had personal
property from which
«.

the tax might have been collected.

And

see Scales ».

Alvis,

13

Ala.,

617.
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out of all meaning, and in remedial laws remedies
have sometimes been found which the' legislature never gave.
In some
Something of this fate has befallen the revenue laws.
of the earlier cases thej seem to have been regarded as things
been construed

which, like the obligations entered into with a usurer, were to be
confined to the very letter of the bond, if enforced at all ; and
every intendment was made against them and the proceedings

The legislature has endeavored

under them.

to remedy the evil

It has passed statutes from
by going to the opposite extreme.
time to time in the supposed exercise of a control over rules of
evidence which, if literally construed and enforced, are in the nature of judicial decrees, determining conclusively against the per-

property has been seized for taxes, all such questions
of law or right as he might raise in support of his inheritance.
son whose

It

is difficult

to determine

strictness of some of the

which is more

unreasonable,

the old

tax proceedings, or the
new strictness of some legislation against those who have the
misfortune to be confronted with a tax deed.
courts

against

The intent to govern.

The underlying principle of all construction is that which seeks the intent of the legislature in the
words employed to express it. Beyond the words we are not to
If the law is
look, where the meaning is plain and intelligible.^
plain and unambiguous, the legislature must be intended to mean
what has been plainly expressed, and nothing remains but to
When doubts arise on the ilieaning
give the intent effect.^
'

The construction of a statute is to be gathered only from the worcls used
they are plain and intelligible. Therefore, where a statute providing
for the summary arrest of a defaulting collector, authorized him to be released
on giving bond after he had been committed to prison after his arrest, it was
held that a bond taken without committing him to prison was unauthorized.
■where

Daggett
«

V.

Everett,

United

19

Me., 373.

Fisher, 2 Cranch, 358, 399; Sturgis i). Crowninshield, 4
People v. Purdy, 2 Hill, 31, 35; S. C, 4 id., 384; Newell v.
People, 7 N. Y., 9, 83; McClusky ». Cromwell, 11 id., 503; People «. N. Y.
Central B. R. Co., 24 id., 485, 492 ; Alexander u. Worthington, 5 Md., 471 ;
Cantwell v. Owens, 14 id., 215; Case v. Wildridge, 4 Ind., 51; Spencer s. State,
Wlieat.,

States s.

122, 202;

Ludlow's Heirs v. Johnson, 3 Ohio, 553 ; Ezekiel «. Dixon, KelMurphy, 23 N. J., 180; State v. Blasdel, 4 Nev., 241 ; Patterson
■V.Yuba, 13 Cal., 175 ; District Township v. Dubuque, 7 Iowa, 262 ; Bidwell v.
Whittaker, 1 Mich., 479; Bartlett v. Morris, 9 Port., 266; McAdoo v. Benbow.
63 N. C, 461, 464.
5

id., 41, 49

]y, 146;

;

In re
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of the words, the antecedent law, the evil to be remedied, the
circumstances under which the law has been enacted, and to some
extent the contemporaneous or even the subsequent practical construction may be resorted to, for any light they may possibly
And here rules of interpretation come
throw upon the meaning.
in which are discussed with more or less fullness in various eleBut rules of interpretation are only in the
mentary treatises.^
by means of which we may be enabled to
If the
reach an intent which has been doubtfully expressed.
intent is plain without them, they are useless, and may introduce
doubts where none existed; but if the words are capable of sevnature of suggestions,

eral

constructions,

certainty,

they

serve to indicate,

may

with reasonable

the one which was in the mind of the legislature.

In

Construction of revenue laws.

the construction of the

is of course to be had of the
That purpose is to supply
purpose for which they are enacted.
But in the proceedings to obthe government with a revenue.
revenue laws,^ special

consideration

tain this it is also intended that no unnecessary injury shall be
inflicted upon the individual taxed.
While this is secondary to
the main object — the impelling occasion of the law — it is none

in constitutions to insert
provisions to secure the citizen against injustice in taxation,
Care is taken

the less a sacred duty.

' See
especially

Blackstone's

the Treatises of Sedgwick &
additions; Bishop on Statutory
Cooley Const. Lim., Chapter IV.

Commentaries;

Smith; Dwarris oa Statutes, with Potter's
Crimes

;

Story on the Constitution

' It may

;

wliile under the federal government the term
most usually applied to the laws by which taxes are laid and collected is
revenue laws, in a number of the states that term is seldom made use of as applying to the 1.1WS of the state for the corresponding purpose. There is no
substantial difference, however, in the meaning of the two terms, tax laws and
revenue laws. In Peyton v. Bliss, 1 Woolw., 170, 173, Mr. Justice Miller says :
'
Any law which provides for the assessment and collection of a tax to defray
the expenses of the government is a revenue law.
Such legislation is commonly referred to under the general term " revenue measures," and
measures

be noted here, that

include all the laws by which

I

those

the government

provides means for

meeting its expenditures.
can imagine no definition of a government
revenue which would not include all the money raised by any form of taxation." But an act imposing a penalty which goes to the government is not for
that reason merely a revenue law. Kevenue laws are those laws
only whose
principal object is the raising of revenue, and not those under which revcnue may incidentally arise. The Nashville, 4
Biss., 188.
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and all legislative action is entitled to the presumption that this
has been intended.

We are therefore

at

liberty to suppose

that

the two main objects had in view in framing the provisions of
any tax law, v^ere first, the providing a public revenue, and second,
the securing of individuals against extortion and plunder under
The provisthe cover of the proceedings to collect the revenue.
ions for these purposes are the important provisions of the law.
Other provisions may be made for subordinate purposes; to encourage order, regularity and promptitude in the proceedings, and
to give to the government a security against losses and frauds
beyond what might be had in the integrity of officers.
The question regarding the revenue laws has generally been,
The general
whether or not they should be construed strictly.
rules of interpretation require this in the case of statutes which
may divest one of his freehold by proceedings not in the ordinary
sense judicial, and to which he is only an enforced party.
It is
thought to be only reasonable to intend that the legislature, in
making provision for such proceedings, would take unusual care
to make use of terms which

would

plainly express

its meaning,

in order that ministerial officers might not be left in doubt in the
exercise of unusual powers, and that the citizen might know ex-

A strict construction
actly what were his duties and liabilities.
in such cases is reasonable, because presumptively the legislature
has given in plain terms
exercised.

It

all the power it has intended should

has been very generally supposed

be

that the like

strict construction was reasonable in the case of tax laws.

Mr.

Dwarris in his Treatise on Statutes has the following remarks :
"Statutes made for the advancement of trade and commerce,
and to regulate the conduct of merchants, ought to be perfectly
clear and intelligible to persons of their description.
By the use
of ambiguous clauses in laws of that sort, the legislature would
be laying a snare for the subject, and a construction which conveys such

an imputation

ought never to be adopted.
Judges,
therefore, where clauses are obscure, will lean against forfeitures,
leaving it to the legislature to correct the evil, if there be any.
With this view, the ship registry acts, so far as they apply to
defeat titles and to create forfeitures,
as penal, and

are to be construed strictly,

not liberally, as remedial laws.

In like

manner in

the revenue laws, where clauses inflicting pains and penalties arc
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this plain reason,' said Heath, 3.,

ambiguously or obscurely
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in
in

favoi°of the subject; 'for
'
at hand to
Hubbard v. Johnstone, that the legislature is ever
more, clearly what has
explain its own meaning, and to express
" The same author on another page
been obscurely expressed.'

"

rule of law, that every charge upon
the subject must be imposed by clear and unambiguous lanActs of parliament which impose a duty upon the pubguage.
says

:

It

is a well settled

lic will be critically construed with reference to the particular
"When there is any amlanguage in which they are expressed.
biguity found, the construction must be in favor of the public ;

when the public are to be
charged with a burden, the intention of the legislature to impose
^
This
that burden must be explicitly and distinctly shown,"
because it is a general

rule,

that

rule expresses the view which it is beIt is also that which
lieved has always prevailed in England.^

statement of the general

'

Dwarris on

Statutes,

743, 749.

Quotations from a few cases maj'be here given. In Warrington ». Furbor,
" Where
8 East, 243, 245 (case of a stamp tax), Lord Ellenhorough, Ch. J., says :
the subject is to be charged with a duty, the cases in which it is to attach
^

ought to be fairly marl^ed out, and we should give a liberal construction to
In Williams v. Sanwords of exception confining the operation of the duty."
" In the
gar, 10 East, 66, 69 (case of turnpike tolls). Lord Elleriborough says :
construction of these tax acts we must look at the strict words, however we
may sometimes lament the generality of the expression used in them ; but we
must construe those words according to their plain meaning with reference to
the subject matter." In Demi «. Diamond, 4 B. & C, 244 (case of an ad valorem

J., says: "It is a well settled rule of law that every
the
must be imposed by clear and unambiguous lanupon
subject
charge
It
was
therefore
held that a conveyance in consideration of natural
guage."
love and affection was not taxable as a "sale." In Tompkins v. Ashby, 6 B.
duty on sales), Bayley,

& C, 541, 543 (case of a stamp duty). Lord Tenterden, Ch. J., says: "Acts of
parliament imposing duties are so to be construed as not to make any instruments liable to them unless manifestly within the intention of the legislature." In Doe V. Snaith, 8 Bing., 147, 152 (case of a stamp duty), Tindal, Ch.

J.,

says: "As all stamp acts, being a burden on the subject, must be clearly
expressed, wherever they impose the burden,
should say that even if there
were doubt, we should take the smaller sum." In Wroughton t>. Turtle, 11

I

Mees. &W., 561, 567, Park, B., says: "It is a well settled rule of law that
every charge on the subject must be imposed by clear and unambiguous
words."
In Marquis of Chandos v. Commissioners of Inland Revenue, 6

Exch., 464, 479, Pollock, C. B., says : " It is a well established rule in the construction of revenue acts that a duty cannot be imposed ou the subject
except
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Like views have
in the several states.'
Thus, Mr.
been frequently expressed by the federal courts.
Justice Story in giving reasons for holding that the revehas

been

adopted

did not intend to levy a certain permanent
"
My reasons for this conclusion are
duty on indigo, says :
as
conceive,
general rule in the
these : In the first place, it
is,

1841

a

of

act

I

nue

interpretation of all statutes, levying taxes or duties, upon subjects or citizens, not to extend their provisions, by implication, beyond the clear import of the language used, or to enlarge their
operation so as to embrace matters not specifically pointed out,
a

although standing upon close analogy. In every case, therefore
of doubt, such statutes are construed most strongly against the
government, and in favor of the subjects or citizens, because burdens are not to be imposed nor presumed

to be imposed,

beyond

be

a

Hence, in the present case,

construed.

if
it

what the statutes expressly and clearly import. Revenue statutes
are in no just sense remedial laws, or laws founded upon any permanent public policy, and therefore, are not to be liberally
matter of real
a

doubt, whether the intention of the act of 1841 was to levy permanent duty on indigo, that doubt will absolve the importer from

imposed upon the citizen upon vague or doubtful interpretations."

^

is

it

it

would otherwise
paying the duty, beyond the period when
be free.'"'
Duties
said by Mr. Justice Nelson "are never

The meaning of the legislature must be distinctly made out
by clear words.
from the terms of the statute."
In Gurr v. Scudds, 11 Exch., 190, 193, Pollock,

If

a

it

is

:

C. B., says "
there
any doubt as to the meaning of the stamp act,
ought to be construed in favor of the subject, because
tax canuot be imposed without clear and express words for that purpose."

Powers

V.

Wigglesworth,

Barney,

2

States v.

5

2

United

3

;

8

a

a

is

Story, 369, 373.

Blatch., 203, 203.

,

6

4

4

is

9

'

" Statutes which impose restrictions
ufion trade or common occupations,
which
an
or
tax
or
excise
upon them, must be construed strictly." Parlevy
ser, Ch. J., in Sewell ». Jones,
Pick., 413, 414. "A statute confemng authority to impose taxes must be construed strictly." Anderson, Ch. J., in
Fla., 403, 403. " A strict construction of the [tax] law
Moseley v. Tift,
fully authorized by the nature and consequences of the proceeding."
Stuart,
J., in Barnes v. Doe, Ind., 132, 183, quoting Williams «. State, Blackf 36.
" It
well settled rule that every charge under stamp act must be imposed
Ray, J., in Smith «. Waters, 25 Ind., 397i
by clear and unambiguous words."
399.
See Savannah ». Hartridge,
Ga., 23; Williamsburg «. Lord, 51 Me.,
599 Boyd ®. Hood, 57 Penn. St., 98.
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" The
revenue laws," it is said in another case are not to be so
construed as to extend their meaning beyond the clear import of
the words used."^

In another

case remarks are made by an able

circuit judge, which apply with great force to nearly all the federal revenue

laws.

"

In construing

a severe

declaring a
heavy forfeiture (and according to one construction claimed, for
small offenses), it is just to say, that those who arc called upon to
statute,

conduct their business affairs in view of all its provisions, ought
to be fairly apprised of its requirements, and its penalties of whatever kind.

They are bound to know the law, but law makers owe

to them

the duty to make the law intelligible

business

it is to construe or expound

a

;

and those

whose

law which is of doubtful or

double meaning, should not incline to the harshest possible meaning, when it is obvious that those to whom it is to be applied
may well have been led to trust in another, which is less severe,
This is not saying that laws of
but equally satisfying its terms.
the

kind in question are to be strictly construed in favor of the

subject and against the state, but only, that they should be construed with reasonable fairness to the citizen.'' ^ There are some
opinions

the

from which,

however,

cases,

duced.

if

the expressions made use of

are taken literally,

Thus it is said in one

a

case

:

in

different rule might be de" A revenue law is not to be

strictly construed, but rather the contrary, so as to attain the ends
In other cases it is said that, " the
for which it was enacted."^
penalties annexed to violations of general revenue laws do not
make them penal, in the sense which requires them to be con*
And in the decision of a recent case in the United
strued strictly."

"Eevsupreme court, a similar view seems to be taken.
"
are not to be regarded as penal, and
enue statutes," it is said,
They are remedial in their chartherefore to be construed strictly.
States

acter

and to be construed liberally, to carry out the purposes of their

enactment."^
'
2
3

United States
Woodruff,
Deady,

J.,

v.

Watts,

J., in United

1

Bond, 580, 583, per Leavitt,

States v. Distilled Spirits,

in United States

v.

Olney,

1

Abb., U.

10

J.
Blatch.,

S., 375, 383.

438, 433.
See

Twenty-

eight Cases, 3 Ben., 63.
■»United States v. Barrels of Spirits, 3 Abb., U. S., 305, 314, per Billon, J.
And see United States i>. Cases of Cloth, Crabbe, 356.
5 United States u. Hodson, 10 Wall., 395, 406, citing Cliquot's Champagne,
3 Wall., 114, 115.
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highly probable that the word remedial has been em-

seems

ployed by the learned judge delivering the opinion in this case,
in a sense differing from that in which it is commonly used in the
law. A remedial law, as the term is generally employed, is someAn author of acthing quite different from the revenue laws.
cepted authority expresses the ordinary understanding, when he
" one which
defines a remedial statute to be
supplies such defects

and abridges

such superfluities

of the common law

as

may have

been discovered*; such as may arise either from the imperfection

of all human laws, from change of time and circumstances, from
mistakes and unadvised determinations of unlearned (or even
learned) judges, or from any other cause whatever ; and tliis being
done either by enlarging the common law where it was too narrow
and circumscribed, or by restraining

luxuriant, has occasioned

it where it was too lax and

another subordinate division of remedial

acts into enlarging and restraining

statutes.

So it seems that

a

remedial statute may also have its application to, and effect upon
other existing statutes, and give the party injured a remedy ; and
'
for a more general definition, it is a statute giving a party a mode
of remedy

for

a

wrong where he had none or a different one

before.""'
Mr. Justice Blackstone

speaks

of statutes

against

frauds

as

remedial, but the context shows he is speaking of statutes giv" when the
ing parties a remedy against frauds ; and he adds :
statute acts upon the offender and inflicts a penalty, as the

or

a fine,

pillory

it is then to be taken strictly, but when the statute acts

upon the offense

by setting aside

the

fraudulent

transaction,

it is to be construed liberally."^ Another author in point
out
the distinction between penal and remedial laws remarks
ing
" the
that
remedy for breach of a remedial statute is by an action
for damages, sustained from such a breach, at the suit of the party
grieved ; that for breach of a penal statute, bj' an action of debt
here

Bl. Com.,

86.

s
1

is

«

Dwarris on Statutes, 73, citing, Chitty's note
the same.
The definition in Bouvier's Law Dictionary
Potter's

Bl. Com.,

88.

to

1

1

'

is,

for the penalty, or, in more concise terms, the legal distinction bethat the former gives relief
tween remedial and penal statutes

Bl. Com.,

86.

CH.

THE CONSTRUCTION

IS.J

OF TAX LAWS.

205

to the party grieved ; the latter imposes penalties for offenses committed." -^ These considerations would seem to justify the conclusion that the learned judge, in applying the word remedial to tax
laws, has used it in some political or special, rather than in the
strict legal sense, and that it was not the intention of the court to
overrule the opinion of Mr. Justice Story in Wigglesworth's case.*
There may and doubtless should be a distinction taken in the
construction of those provisions of revenue laws which point out
the subjects to be taxed, and indicate the time, circumstances

and

manner of assessment and collection, and those which impose penalties for obstructions and evasions.
There is no reason for pecu-

liar strictness in construing the former.
Neither is there reason
for liberality.
The difference in some cases is exceedingly important. The one method squeezes everj'thing out of the statute
words do not perforce retain ; the other
reaches out by intendment, and brings within the statute whatThe
ever can fairly be held embraced in its beneficent purpose.
which

the unyielding

it is studied ; the other expands it.
Every lawyer knows how much easier it is to find a remedy in a
one narrows the statute

as

There must surely be a just and safe
medium between a view of the revenue laws which treats them as
harsh enactments to be circumvented and defeated if possible, and
statute than an offense.

they acquire an expansive quality in the
hands of the court, and may be made to reach out and bring
within their grasp, and under the discipline of their severe provisa view under which

'ISPet. Abr.,
s. Giles,

ris on
-

9

Geo., 253.

And

Cummings «. Frye, Dudley, 183; Carey
Also the instance of remedial statutes in Potter's Dwar-

297, note.

see

Stat., 231, 245.

The opinion in TJ.

S. v. Hodson,

10 "Wall., 395, refers to

Cliquot's Cham-

pagne, 4 Wall., 114, which in turn refers to Taylor ». United States, 3 How.,
The opinion in this last case was given hy Mr. Justice Story, and the
193.
language made use of, which consists largely in a quotation from the opinion

given in the lower court, does not express his own views so clearly as was cusWhat is manifest in his opinion is, that the
tomary with that learned judge.
point was not regarded as of importance In that case, the meaning of the
statute being plain ; and while the distinctron pointed out by the lower court
between penal and remedial laws is approved and shown to be in accordance
with the authorities, it is not clear that the general remarks of the judge were
It would have been a remarkable circumstance if
intended to go further.
Mr. Justice Story had overruled liis own opinion, delivered so recently that, at
that time, his son (and reporter) had not issued the volume containing it.
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it is only conjectured may have

Eevenue laws are not to be construed
from the standpoint of the tax payer alone, nor of the government
alone.
Construction is not to assume either that the tax payer,
been within their intent.

who raises the legal question of his liability under the laws, is
necessarily seeking to avoid a duty to the state which protects
him, nor, on the other hand that the government, in demanding its
dues is a tyrant, who, while too powerful

to be resisted, may jus-

tifiably be obstructed and defeated by any subtle device or ingenious sophism whatsoever.
There is no legal presumption either
that the citizen will, if possible, evade his duties, or, on the other
hand, that the government

All

will exact unjustly or beyond its

needs.

construction, therefore, which assumes either the one or the
other, is likely to be mischievous, and to take onesided views, not
The govonly of the laws, but of personal and official conduct.
ernment

in its tax legislation is not assuming

hostile position
we have elsewhere said, is apportiona

towards the citizen, but, as
ing for and as the agent of all, a duty among them ; and the citizen, it is to be presumed, will perform that duty when it is clearly
made known to him, and when the time of performance
has
arrived.

Unjust exactions, if such are made, must be attributed

to human imperfection, not to intent; and frauds and evasions are
to be supposed exceptional. A recent decision of the supreme
court of Connecticut lays down a rule, which, as applied to those
provisions of the revenue laws which apportion the taxes and give
ordinary remedies for their collection, seems not objectionable,
though more liberal than is recognized by the authorities gener-

The

and the question was whether
tax on " persons who are residents "of the taxing districts, could be applied to the personalty
In support of such
belonging to the estate of a deceased person.
a construction it is said : "The greatest, and perhaps the only,
that we cannot
objection that can be urged against this rule
that
in
strictness
the
deceased
or his estate
resident of the
say

ally.

for imposing

case,

a personal

a

is

is,

a statute

case was a revenue

is

This objection assumes that the statute
to be strictly
But we do not think that the doctrine of strict conconstrued.
district.

struction should apply to it. Statutes relating to taxes are not
Alpenal statutes, nor are they in derogation of natural rights.
though taxes are regarded by many as burdens, and many look

CH.

THE

IX.]

upon them even
them

as

COJSrSTRUCTION

OF TAX LAWS.

207

money arbitrarily and unjustly extorted from

by government,

and hence

justify themselves

and quiet

their consciences

in resorting to questionable means for the purpose of avoiding taxation, yet, in point of fact, no money paid
returns so good and valuable a consideration as money paid for
taxes laid for legitimate purposes.

They are just

as essential

and

government itself ; for without them, in some form,
The small pittance we thus pay is
government could not exist.
the price we pay for the preservation of all our property, and the
protection of all our rights. But there is not only a necessity for
important

as

taxation, but it is eminently just and equitable that it should be
as nearly equal as possible.
Plence it is the policy of the law to
all
require
property, except such as is specially exempted, to bear
of the public burdens.
Not only so, but the law
manifestly contemplates that property rated in the list shall be
liable for all taxes, town and school district taxes alike. This is
its proportion

evident from the provision that district taxes shall be laid on the
town list, with special provision for certain changes rendered
necessary in order to tax all the real estate situated within

district, and none situated without, and also to
each instance upon the right person.

assess the

In construing

the

tax in

statutes relat-

ing to taxes, therefore, we ought, where the language will permit,
so to construe them as to give effect to the obvious intention and
meaning of the legislature, rather than to defeat that intention by
'
a too strict adherence to the letter."

Cornwall ». Todd, 38 Conn., 443,447, per Carpenter, J. So it is said in Hub.
bard v. Erainard, 35 id., 563, 568, by Sutler, J.: "A law imposing a tax is
not to be construed strictly because it takes money or jiroperty in invitum
(although its provisions are for that reason to be strictly executed), for it is
taken as a share of a necessary public burden; nor liberally, like laws intended to efiect directly some great public object, but fairly for the government and justly for the citizen ; so as to carry out the intention of the legislature, gathered from the language used, read in connection with the general
purpose of the law, and the nature of the property on which the tax is imposed,
and the legal relation of the tax payer to it." And in Rein v. Lane, Law K.,
"We must construe the words of the
2 Q. B., 144, 150, Blackburn, J., says:
statute imposing tlie duty according to the intention which those words exAnd in Lord Foley v.
press when used in such a statute for such a purpose."
Exch.,
Revenue,
R.,
Kelley, C. B., justly
Law
3
263,
268,'
of
Ccmimissioners
"
ordinary rules
thattlie
for
the
and
the
state
subjects
it is better
remarks that
of construction should be applied." Prof. Parsons in his Treatise on Con'
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If there

should be any leaning in such cases it would seem that
it should be in the direction of the presumption that every thing
is expressed in the tax laws which was intended to be expressed.
The laws are framed by the government for its own needs, and if
imperfections are found to exist, the legislature, in the language
of Mr. Dwarris,

"is

at hand to explain its own meaning,

express more clearly what has been obscurely expressed."

and to

But

there can be no propriety in construing such a law either with ex-

ceptional strictness amounting to hostility, or with exceptional
It is as unfavor beyond that accorded to other general laws.
reasonable

it as an enemy to individual
it is to seek for sophistical reasons for grasp-

to sound a charge upon

and popular rights, as

ing and holding by its authority every subject of taxation which
the drag net of the official force has brought within its supThe construction, without bias or prejudice, should
seek the real intent of the law; and if the leaning is to strictness,
it is only because it is fairly and justly presumable that the legislature, which was unrestrained in its authority over the subject,

posed compass.

has so shaped the law as, without

ambiguity or doubt, to bring
within it everything it was meant should be embraced.
In the state revenue laws the penal provisions are few and by
no means severe.

In

the federal

revenue

laws, some of them

are of a severity very seldom to be met with in penal statutes, and

only to be justified by the supposed impossibility of collecting the
revenue without them.
In illustration of what is here said, reference need only be made to the case of forfeiture of property for
the mere indulgence of a fraudulent intent never carried into effect

;

a forfeiture too, which may be visited upon a purchaser who has

bought in good faith, and

without suspicion of the intended
provisions are to be construed with liberality,
there is no reason why any other penal provisions whatsoever
should not be.
fraud.^

If

such

" It is
3, p. 287, states the proper rule very clearly and concisely :
well settled principle that every charge upon the subject must be imposed
by clear and unambiguous words, 'f * But it is equally certain that no interpretation will be adopted which must defeat the purpose of the law, protracts, vol.
a

vided the language of the statute admit fairly and rationally of au interpretation which sustains that purpose."
'

Henderson's

Distilled Spirits,

14

Wall.,

44.
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Construction of local powers to tax. In tlie construction of
any grant of the power to tax made by the state to one of its

has

intended to grant at all

;

terms, all

it

it

is is,

municipalities, the rule which is accepted by all the authorities
that
The reasonable presumption
should be with strictness.
held to be, that the state has granted in clear and unmistakable

and whatsoever au-

;

is

thority the municipal officers assume to exercise, they must be
able to show the warrant for in the words of the grant.
There
no inherent power in the municipalities to levy taxes
they can

if

tax only as the state in its wisdom has thought proper to permit,
and
the state has erred in the direction of strictness, the legislature alone can correct the evil.-'

3

;

;

8

8

;

8

8

3

9

;

;

;

;

a

14

a

a

8

a

is

it

it

is

§

3

;

3

7

6

;

;

;

;

9

;

8

;

7

;

;

3

;

1

9

8

;

;

2

:

4

'

See the following cases which have laid down and will serve to illustrate
this rule of strictness Sharp v. Spier,
Hill, 76 Doughty v. Hope, Denio,
574; Tallman v. White,
IST. Y., 06; Manice v. id.,
id., 120; Cruger !). Dougherty, 43 id., 107; Litchfield v. Vernon, 41 id., 123; Mays v. Cincinnati, lOhia,
N. S., 208 Cincinnati «. Bryson, 15 id., 625 Reed v. Toledo, 18 id., 161 Jonas v.
Cincinnati, 18 id., 818; Savannah v. Hartridge, Geo., 28; Augusta «. Walton,
37 id., 630; Sanders i). Butler, 30 id., 079; Vanover v. The Justices, 37 id., 354;
Kichmond v. Daniel, 14 Grat., 885; Orange & Alexandria R. K. Co., v. Alexandria, 17 id., 176; Holland a. Baltimore, 11 Md.,186; Bouldin d. Baltimore, 15
Ind., 458; Kyle v. Malin,
id., 18; Harmony v. Osborne,
id., 34; Indianapolis V. Mansur, 15 id., 113; Carrou b. Den, 26 N..J., 594; Leavenworth v. NorKan., 432 Snyder n. North Lawrence,
ton,
id., 82 Shawnee County t. Carid.,
115
«.
ter,
Chicago Chicago, etc., R. R. Co., 20 111., 280 Drake i). Phillips,
40 id., 388; Douglass «. Placerville, 18 Cal., 643; Hewes ». Reis, 40 id., 255;
Kniper v. Louisville,
Bush, 509 Campbell County Court v. Taylor, id.,
206 Broadway Baptist Church ». McAtee,
id., 508 Bullock v. Curry, Met.,
Pick., 415 Nichol v. Nashville,
Ky., 171 Boston v. Schaffer,
Humph.,
252; Philadelphia t). Tryon, 35 Penn. St.,- 401; Bennetts. Birmingham, 81 id.,
15
St. Louisu. Laughlin, 49 Mo., 559 St. Charles v. Nolle, 51 id., 132; Lott v.
Ross, 88 Ala., 150 Montgomery v. State, 38 id., 162 Henry ,;. Chester, 15 Vt.,
La. An., 515; Ashevilleu. Means,
460; Municipality v. Panes,
Ired.,406;
Dean v. Charlton, 27 Wis., 532; Clark v. Davenport, 14 Iowa, 494; Fairfield ?;.
Ratcliffe, 20 id., 396 Oregon Steam, etc. Co.. v. Portland,
Ore., 81 United
Am. L. Reg., N. S., 394; Leonard v. Canton, 35 Miss.,
States V. Burlington,
605; Cooley's Const. Lim.,195.
189; Dillon, Mun. Corp.,
" The power to tax
high governmental power, but fortunately for the
cannot be exercised by the legislative authority without limit, and
people
can only be
when the legislature grants that high power to another tribunal,
exercised in strict conformity to the terms in which the power
granted, and
departure in any material part -will be fatal to the attempt to exercise it."
Bush, 206, 208. It was held in
Peters, J. in Campbell County Court v. Taylor,
to
the
voters of
this case that authority
county to vote specified tax was
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This rule confines the municipalities, in the levy of taxes,
strictly to the ordinary purposes for which such municipalities
are accustomed to make levies.
The customary grant does not
go a step beyond this, and unusual purposes cannot be brought
■within the scope of their taxing power without an express grant
This is not only in
which clearly indicates the special object.^
accordance with the general rule that construes

sovereign grants
The mischief of a

with strictness, but it is also obviously wise.
strict construction is easily obviated by the legislature ; but the
mischief of a liberal construction may be irremediable before it
can be reached.^
It is in accordance with this rule, that the au" for county purthority conferred upon a county to levy a tax
"
was held, in Georgia, not to warrant a tax for the conposes
struction of public buildings ; county purposes, as understood in
that state, being the support of the poor, public education, and
In Maine, it was held that a general power in a town
the like.^
to tax for corporate purposes would not include the right to tax
in order to make a toll bridge free.* "Whatever doubt might be
not exercised by a vote of the county excluding a city tlierein.
See for a simiprinciple, Attorney General v. Supervisors of St. Clair, 11 Micli., 63. Au-

l.or

to levy a tax on taxable property will not authorize a specific tax on
an insurance company (not on their capital). Augusta i). Walton, 37 Geo., 620.
It will authorize a tax on the shares in a bank without their being specially

tliority

mentioned.

Fredericlc v. Augusta,
National Bank, 47 id.,

; Pearce v. Augusta, 37 id., 597 ;
statute
Augusta
authorizing a tax on divicent,
dends over a certain per
on capital, means capital actually paid in, and
not merely authorized capital. Street Kaihvay Co. i). Philadelphia, 51 Penn.
v.

id., 561

5

563.

A

St., 465; Philadelphia v. Ferry Railway Co., 53 id., 177. A power to tax all
personal property within a city, held not to reach shares in a railroad owned
by a resident. Richmond v. Daniel, 14 Grat, 385. An interpretation of a
statute for the assessment of a special tax which will interfere with the general

tax law, is not to be adopted unless there is the clearest language to justify it.
State V. Douglass,
1 Stetson V.

33

N. J.,

Kempton,

13

363.

Mass., 273

;

Alley

u.

Edgecomb,

53 Me., 446.

' Where

a city has authority to levy taxes
only to a certain percentage on
the assessment, the power to levy more is not to be implied from the fact that,
by the charter, it is made the duty of the city to erect hospitals, poor houses,

etc., and more
1

would

be needed for those purposes.

Leavenworth

v.

Norton,

Kansas, 432.

3 Vanover v. The Justices, 27 Geo., 354.
As to what are " county purposes "
in Minnesota, see McCormio v. Fitch, 14 Minn., 252.

'Bussy

V.

Gilmore,

3

Green].,

191.
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tbere can be none, we should sup-

of the correctness of those which have held that

tax for necessary town charges would not warrant

military forces or to pay military bounties.

a

power to
tax to raise
a

This is clearly no

part of the corporate duty of a town, and could not be supposed
within the intent of the legislature in providing for necessary
town charges.^
Similar rulings have been made in a great variety
of

in which particular powers have been claimed ; but the
reader must be referred to works on the special subject of municipal law, for a reference to these decisions.*
cases,

'

The leading case on this point is Stetson v. Kempton, 13 Mass., 273, 378, in
which Parker, Ch. J., gives his idea of what constitutes town charges, as follows: "The phrase necessary charges is indeed general; but the very generality of the expression shows that it must have a reasonable limitation. For
none will suppose that, under this form of expression, every tax would be leThe proper construction of
gal which the town should choose to sanction.
the terms must be that, in addition to the money to be raised for the poor,
schools, etc., towns might raise such sums as should be necessary to meet
the ordinary expenses of the year; such as the payment of such municipal
officers as they should be obliged to employ, the support and defense of such
actions as they might be parties to, and the expenses they would incur in performing such duties as the laws imposed, as the erection of powder houses,
providing ammunition, making and repairing highways and town roads, and
other things of a like nature: which are necessary charges, because the effect
of a legal discharge of their corporate duty. The erection of public buildings for the accommodation of the inhabitants, such as town houses to assemble in, and market houses for the sale of provisions, may also be a proper
town charge, and may come within the fair meaning of the term necessary;
for these may be essential to the comfort and convenience of the citizens.
But it cannot be supposed that the building of a theater, a circus or any other
place of mere amusement, at the expense of the town, could be justified under
Nor could the inhabitants be lawfully taxed
the term necessary town charges.
or monument, these being matters of taste
a
statue
of
raising
for the purpose
and not of necessity, unless, in populous and wealthy towns, they should be
thought suitable ornaments to buildings or squares, the raising and maintenance of which are within the duty and care of the governors or officers of
Compare Lisbon v. Bath,
See Alley v. Edgecomb, 53 Me., 446.
such towns."
21 N. H., 319 ; Bangs v. Snow, 1 Mass., 181 ; Cruckshanks v. Charleston, 1
McCord, 360 ; State v. Charleston, 2 Speers, 633 ; Simmons v. Wilson, 66 N.

C,

336.

on Municipal Corporations is specially referred to. Mention of the
following cases may, perhaps, be useful in this connection : A vote at a town"
ship meeting to raise all the law will allow for school purposes," held good,
though informal. State «. Sickles, 24 N. J., 125. The authority that may
2

Dillon

vote a tax cannot refer it to a committee

or to officers with power.

State Vi
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liability of

power

to abuse.

The liability of the taxing

power to abuse is often assigned as a reason why, in particular
But this is
cases, it should be held not to have been conferred.
"
illogical and unreasonable.
Every authority, however indispen-

if it might not, it would be powerless
The point is forcibly put by the supreme court of

sable, may be abused, and

for good."
Ohio. " It has been strongly urged that this power is peculiarly
liable to abuse. It is liable to be abused ; perhaps peculiarly so.
^

Yet

But so is all government, and all governmental powers.
ernment is nevertheless

a necessity among men.

It

is

a

gov-

very bad

government indeed which is not better than the inevitable anarchy
and outrage which follow the. absence of all government.
And
the fact that a power is liable to be abused, affords no conclusive

argument against it." ^ It is only a reason for caution in construction, in order to be certain that the power is intended to be given,
and for holding the donee of the power to a strict execution of
the authority.

Directory and mandatory provisions.

Much use is made in

the law of taxation of the words directory and mandatory, as words

of classification of the various provisions of tax laws, as regards
the imperative nature of the obligation they impose on the revenue officers to obey them strictly.

All

the provisions of a statute

not on their face merely permissory or discretionary, are intended
to be obeyed, or they would not be enacted at all ; and therefore
they come to the several officers who are to act under them,

as

Sickles, supra; Robinson v. Dodge, 18 Johns., 351. ; Trumbull v. TVliite, 5 Hill,
County Court v. Navigation Co., 8 Bush, 300. A tax, purporting
to be levied by the authorities of two districts, meeting and acting jointly, is
46 ; Mercer

State v. Reeves, 28 N. J., 520. Authority to a county to levy a tax for
county buildings, -will not authorize the issue of bonds for the purpose.
Shawnee County ii. Carter, 2 Kansas, lin. The power to impose license fees
is not contained in a grant of general local legislation.
Sanders v. Butler, 80
void.

Geo., 679. A city charter, conferring power to tax in general terms, is to be
understood, in speaking of " property within the city," to mean visible prop-

erty within the city, and would not include debts owing to a citizen by peoabroad. Johnson v. Lexington, 14 B. Monr., 648. Followed in

ple residing

Covington v. Powell,

2

Met. (Ky.), 226; Louisville v. Henuing,

J., in Kirby v. Shaw, 19 Penn. St., 258,
' BrinkerTioof, J., in Reeves v. Treasurer of Wood
> OiUon,

333, 343.

Ch.

See

Breevort v. Detroit, 24 Mich., 322, 325

23 Conn-, 189, 203.

1

Bush, 381.

260.

County,
;

8

N. S.,
Nichols,'

Ohio,

Bridgeport

».
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But the negligence of officers, their mistalies of fact

commands.

or of law, and many other causes
dience,

OF TAX LAWS.

and when

the

will

often

prevent

a

provisions which have been

strict obe-

disregarded

constitute parts of an important and perhaps complicated system,
it becomes of the highest importance to ascertain the effect the
failure to ohej. them shall have .on the other proceedings with
which they were associated in the law.
The form the question
most commonly assumes is this : Some official act which the law
provides for, and which constitutes one step to be followed by
others in reaching a specified result, having failed to be taken.
Does the authority to proceed toward the intended result, terminate when that particular

proceeding go on to

rial ?

If

a

step has been

neglected,

or may the

conclusion treating the neglect

as immate-

the proceeding fails at that point, the requirement of

the official act which has been neglected

is said to be mandatory,
but if it may still proceed, the requirement is directory only ;
that is to say, the law directs that particular act to be performed, •
but does not imperatively command it as a condition precedent to
anything further.

In

some cases the question assumes a different form.

The mu-

nicipalities, it has been seen, levy and collect taxes not only for
their own purposes, but also under state apportionment for the
The power to levy taxes is usually conferred
state at large.
upon them in merely permissory terms ; terms implying a discretion to levy them or not at the will of the local majority or the
local board. These may sometimes raise the question whether
they are intended to confer a discretionary authority merely, or,
on the other hand, whether they were not meant to impose a duty
and put the municipality under an imperative obligation.

A

solution of this question will commonly depend upon the
If the tax is
purpose of the tax for which authority is given.
for purely local purposes, the permission to levy it can seldom be
anything more than an enabling statute, of which
advantage may be taken or not, at discretion ; but if it is for genIn
eral purposes, the law must be regarded as imposing a duty.
regarded

as

whatever terms the authority is conferred upon a county to levy
its proportion of the state tax, the levy is imperative ; and permissory words in the statute may be construed as commands, and
a

reluctant local authority may be coerced into

a

performance of
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The rule is the same where what :s authorized is for
the purpose of meeting some legal obligation of the municipality ;
" for where a
statute directs the doing of a thing for the sake of
justice or the public good, the word viay is the same as the word
the duty.

In most cases,
duty equally imperative.^
however, the question whether any particular provision of a tax
law is mandatory or not, will arise between the government and
shall," and imports

a

its officers, or some one claiming under their proceedings on the
one side, and the person taxed on the other ; and the form it will

will

whether the person taxed is entitled to defeat any
proceeding which is being taken adversely to him, by reason of
the failure on the part of the officers to observe some direction
take

be,

nnder which they derive their authority.
If he
may, it is because the direction was mandatory, and obedience
to it a condition precedent to any further adverse proceedings.

of the statute

The phraseology of the statute may sometimes settle this question very conclusively. If by the use of negative words it requires
a particular proceeding to be taken in a particular time or man-

if not

ner, and makes it void

it is so

so done,^ or

gives it effect, provided

or declares that, unless it is taken, subsequent proshall
not be had,^ or prohibits its being done except at the
ceedings
time the statute prescribes,' or if any terms plainly imperative are
employed, the intent is clear, and no discretion can be permitted
done,^

It

in construction.

is not often, however, that these or similar
words are met with in the statutes which define official duties under the revenue laws, and the construction of particular provisions must be left for determination in such light as the obvious

And
purpose they were intended to accomplish may afford.
that purpose, it would seem, ought generally to be conclusive.
1 Kex B.

2 Salk., 609.
See Kex v. Inhab. of Derby, Skinner, 370;
Justices, 3 Virg. Cas., 9 ; Justices of Clark County i>. Railroad
Co., 11 B. Monr., 143; Coy v. Lyons City, 17 Iowa, 1 ; State v. Harris, 17 Ohio,
N. S., 608; Baltimore v. Marriott, 9 Md., 160, 174; New York i). Furz, 3 Hill,
612 ; Minor -c. Mechanics' Bank 1 Pet., 46 ; Mason ». Fearson, 9 How., 248 ;
Supervisors v. United States, 4 Wall., 435 ; Galena v. Amy, 5 id., 705.

Virginia

Barlow,

v. The

=The

King

v.

Hepswell,

5 The

King

v.

Inhab. of

■•Stayton v.

Hulings,

' In re Douglass,

46

7

8

B. &

C,

466.

St. Gregory, 3

Ind.,

N. Y.,

144.

43.

Ad.

v.

El.,

99.
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No one should be at liberty to plant himself upon the nonfeasances or misfeasances of officers, under the revenue laws, which in
no way concern himself, and make them the excuse for a failure
On the other hand he
on his part to perform his own duty.
be
at
to
insist
that
directions which the
liberty
ought always to
law has given to its officers for his benefit shall be observed.
Many eminent judges have endeavored to lay down a general rule
on this subject, by which the difficulties in tax cases may in general be solved.

In

one of the most recent cases in which this has

been attempted, the general doctrine is stated as follows

:

" There

many statutory requisitions intended for the
guide of officers in the conduct of business devolved upon them,
which do not limit their power, or render its exercise in disregard
of the requisitions ineffectual. Such generally are regulations
are undoubtedly

to secure order, system, and dispatch in proceedings,

designed

and

disregard of which the rights of parties interested cannot be
injuriously affected. Provisions of this character are not usually
by

a

mandatory, unless accompanied by negative words,
importing that the act required shall not be done in any other
But when the requisitions
manner or time than that designated.
regarded

as

prescribed are intended for the protection of the citizen, and to
prevent a sacrifice of his property, and by a disregard of which
his rights might be and generally would be injuriously affected,
they are not directory but mandatory. They must be followed,
The power of the officer in all
or the acts done will be invalid.
the
measure
and conditions prescribed
such cases is limited by
^
for its exercise."
The same rule in nearly the same terms has been laid down in
other cases,^ and it seems a sound and just rule, and may reasonably be believed to be in accord with the legislative will in the
'

Field,

'

J

,

in French

«.

Edwards,

13

Wall.,

506, 511.

Pick., 64, per Sliaw, Ch. J., approved
Milbury,
See especially Torrey
and followed in State v. Jersey City, 35 N. J., 381, 386 ; Clark ii. Crane, 5 Micli.,
151, 154, per Manning, 3. ; O'Neal v. Va. & Md. Bridge Co., 18 Md., 1, per Tuck,
J. ; McDonough v. Gravier, 9 La. An., 540 ; Spear v. Ditty, 8 Vt., 419 ; Sliawnee
County «. Carter, 2 Kansas, 115 ; Wheeler v. Chicago, 24 111., 105, 108 ; Walker
v. Chapman, 33 Ala., 116 ; Kelly v. Craig, 5 Ired., 129 ; Magee v. Commonwealth, 46 Penn. St., 358. All acts required by the statute in order to make
the tax chargeable are conditions precedent and must be strictly complied
■with,

e.

or the tax bannot be collected.

21

Hewes

v.

Reis, 40 Cal., 255.

LAW
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which it is applicable. All legislation must be supposed
to take into account the possible, if not probable mistakes and
irregularities of officers in executing the provisions of the law,
and it is hardly reasonable to infer an intent, on the part of a
cases to

failure of administrative officers to comply
■with any provision made for the benefit of the state exclusively,
or merely as a guide in orderly proceedings, should deprive the
state of all benefit to be derived from a compliance with other
legislative body, that

a

provisions that embody the main purpose and object of the law.
Nor, on the other hand, is it to be supposed the legislature intended its own securities for the protection of individual rights
and property should be disregarded

with impunity.'

Instances of mandatory provisions.

What,

then,

are

the

provisions of tax laws which are made for the benefit and protection of the individual tax payer?
In many cases this question,
as applied to particular provisions, is easily solved ; in others
there is more difficulty.
That the tax payer shall be entitled to
such protection as the official responsibility of officers can give
him ; that the tax shall be voted by the competent authority and
under any conditions which the law has prescribed; that there
shall be official warrant for any compulsory
' See

15
9

Vt

Corbett

v.

Bradley,

279, 292.

Nev., 106, lOS, per Lewis, Ch.

J. ;

J. ;

Briggs

;

-

all

v. Georgia,

Dryfuss
v. Pish, 2 Gray, 298, 301, SMw, Ch. J., in anmade on behalf of a defaulting collector, that certain

, 61, 72, per Hubbard,

Wis.,

7

proceedings

v. Bridges,

45 Miss., 247 ; State v. Lean,

In Sandwicli

swering an objection

provisions regarding the authority to collect had not been complied with,
" The provisions of the statutes as to the form of
warrants and tax lists,
says :
and the place where the lists shall be deposited, are intended for the benefit of
the taxpayers. As to all other persons they are directory merely, and not conditions precedent. Defects in the warrant or tax list might be a good excu.se
for not executing the warrant. But to say that a collector who has collected
the money without objection by the tax payers, is not liable to account therefor would be as contrary to the rules of law as to justice. He can only avail
himself of such defects as have prevented his performance of his duty."
2

Where the statute provided that a tax voted at an annual town meeting in
March should be assessed on the tax list of the May following, it was held
mandatory and the town incompetent by vote to authorize the selectmen to
assess it on the list of the previous year.
Alger v. Curry, 38 Vt., 383. Where
the statute requires the tax list to be verified by an oath " made and sub-

scribed," this means an oath duly certified in writing, and the absence of it is
"
Applying to the case the rules which have govfatal to the proceedings.
erned the courts in passing upon this class of titles, the objection must be held
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these are manifestly conditions precedent

to any
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lawful demand

whatever upon the citizen.

They are of the highest importance,
because it is only by means of the requirement of official action in
an orderly manner and at periodical times, that he can be protected

Moreover, they go to
against arbitrary and capricious action.
make up the power which the law gives to its agents over the
property and persons of the people ; and without the power to act,
all attempted action is a trespass upon individual rights.^ There
must be

voting of the tax by the proper authority ; there must
be an assessment and an apportionment. So far all is clear.' So
a

The assessor acts under a special and limited authority, conferred by
the law and not hy the owner of the estate.
He is the mere instrument to
fatal.

The proceeding is construed strictly, and the power must be
pursued
strictly
in every particular. The law requires that every prerequisite
to the exercise of the power to sell the estate must precede its exercise.
pass the title.

The agent must pursue the power or his act will not be sustained by it. These
principles have been recognized by this court in their application to tax titles in
Yenda v. Wheeler, 9 Texas, 408; Robsono Osborn, 13 id.,
repeated decisions.
298 ; Wafford v. McKinna, 33 id., 36."
Wheeler, Ch. J., in Davis v. Fames, 36
id., 396, 297.
Chapter VIII. Where an act providing for local improvements required the certiticate of the commissioners of public works, as to the amount of^
expense paid or actually incurred by the city, as the basis of the assessment, it
was held that nothing could be the substitute for this. The affidavit of the
Petition of Cameron, 50 N. Y., 503.
surveyor will not be received.
■See

^"

Many of the provisions of our statute regulating the imposition of taxes,
Some are doubtless conditions ; such
must be considered directory merely.
as those which are intended to secure an equality of taxation or burdens
among the citizens, that is, that the citizen may know for what he is taxed,
know his valuation, and have notice of the time and place of appeal." CoulIn O'Neal v. Va. &
ter, J., in Insurance Co. v. Yard, 17 Penn. St., 381, 888.
Md. Bridge Co., 18 Md., 1, 23, Tuck, J., explains the distinction between directory and mandatory provisions in tax laws, and refers to Youngs v. State, 7
G. & J., 253, and other Maryland cases. Where the statute required the county
judge in case of default of a tax collector to collect and pay over, on his own
knowledge or on complaint of the treasurer, to' hold a court within 20 days to
try such delinquent collector, this was held to be in point of time directory
" but
merely, the time not being prescribed for the benefit of the collector,
rather to quicken the diligence of the judge, so that justice may be promptly
administered and the greater certainty of collections insured." Stickney v.
Ala., 108. A requirement that taxation shall be by value is manLife Association v. Board of Assessors, 49 Mo., 512. Where a lot
datoiy.
omitted from the assessment of the preceding year is to be placed upon the
roll with the valuation of the last year when it was assessed, if the lot was
Huggins,
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all provisions designed to give Ilim tlie opportunity of a review of
the assessment, whether by the assessors themselves or on an apEvery
peal from their conclusions, are exclusively in his interest.
notice which the statute provides for to that end, whether by publication or otherwise, must be given with scrupulous observance
of all its requisites.
The notice cannot be shortened a single day
without rendering it ineffectual ; the presumption being that the
law has made it as short as was deemed consistent with due proA published notice cannot be received as the substitute
tection.^
personally delivered to the party concerned.^
The same rules apply to any notice required of subsequent proceedings: if required to be given within a certain time, or in any
prescribed mode,' it must be so given. A statute declaring that
for

a notice to be

People v. Goff, 52 N.
" when the statute
Chandler v. Spear, 22 Vt., 388, 398, says,
under which the sale is made directs a thing to be done, or prescribes the
form, time and manner of doing anything, such thing must be done, and in
the form, time and manner prescribed, or the title is invalid; and in this renever on the roll, it cannot be put on under the provision.

Y.,

434.

Hall, J., in

Ditty,

9

Vt,

282;

Bellows

v.

if

not literally, be complied with. Spear u.
Elliott, 12 id., 569, 574; Sumner v. Sherman, 18

spect the statute must strictly,

Sawyer, 17 id., 122, 124. But in determining what
is required to be done, the statute must receive a reasonable construction; and
when no particular form or manner of doing a thing is pointed out, any mode
id., 909, 612

;

Carpenter

v.

which effects the object with reasonable certainty is sufficient ; and in judging
of these matters the court is to be governed by such rational rules of construcSpear i). Ditty, 8 Vt., 419, 431 ; Bellows v.
tion, as direct them in other cases.
Elliott, 12 id., 569, 574; Isaacs ». Shattuck, 12 id., 668."
' See cases cited in Chapter

XV.

'Moulton ». Blaisdell, 34 Me., 283; Lovejoy d. Lunt, 48 id., 377. And see
Lagroue v. Rains, 48 Mo., 536. Where the notice is to be given personally and
also by publication, a failure in either is fatal. Appeal of Powers, 29 Mich.,
504.
2 The statute required the sheriff at the next term of the
county court preceding a tax sale, to return a list of the lands on which taxes were unpaid,
with the names of the owners if known, and other particulars, and this was
to be read aloud, recorded in the minutes, and posted in the room.
Held to be
mandatory. Kelly v. Craig, 5 Ired., 139. In Sprague v. Bailey, 19 Pick., 436, a

provision that notice of abatement to those who should pay their taxes promptly, should be posted in public places, was regarded directory merely. The point
was not reasoned. All provisions regarding notice of sale and the place of
State v. Rollins, 29 Mo., 267 ; Rubey v. Huntsman, 32
sale are mandatory.
id.,,
A tax was assessed to the owner of the
501 ; McNair v. Jenson, 83 id., 313.
equity of redemption and lands

sold therefor.

The statute then in force pro-

'
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all resolutions, etc., involving an appropriation of money, or taxation, shall be published "in all the newspapers employed by the
corporation," and not be passed until after notice has been published at least two days, is plainly intended to be imperative.^
to make the right to redeem more valuable to
him must be observed ; and here time may be of the very highest
Whatever

tends

importance ; and at no stage of the proceedings should the requiThese are illustrations
sites of notice be more strictly observed.

of mandatory requirements.

Many

others

are noticed in other

chapters.^

Instances of directory provisions.

On the other hand, the
requirement of an official bond or oath from an officer is for the
protection of the public, and not of the tax payer.^
So in general the fixing of an exact time for the doing of an
act is only directory, where it is not fixed for the purpose of
giving the party a hearing, or for any other purpose important to
him.*
So the requirement of a warrant to the town assessors requiring them to assess the state tax, is directory, as this becomes
vided that no sale of real estate for taxes should affect the rights of any person
not taxable therefor, unless a written demand was first made upon said person
No demand in this case was
by the collector for the payment of said taxes.
made upon the mortgagee before the sale. Held, that a repeal of this statute
did not leave him liable for the tax. Tinslar ■».Davis, 13 Allen, 79.
1 Petition

of Douglass,

46

N. T., 43; Petition of Smith, 53 id.,

536.

'See in general, in addition to the cases already cited regarding mandatory
Hoffman?). Bell, 61 Penn. St., 444 ; Kniper «. Louisville, 7 Bush,
599; First Presb. Ch. v. Fort Wayne, 36 Ind., 338; Sibley v. Smith, 3 Mich.
486; Rayner v. Lee, 30 id., 384; People v. Clark, 47 Cal., 456; Richardson v.
46 id., 68; Culver «. Hayden, 1 Vt., 359 ; Richardson «. Dorr,
Heydenfeldt,
5 id., 9 ; Brown v. Wright, 17 id., 97 ; Judevine v. Jackson, 18 id., 470 ; Taylor
V. French, 19 id., 49 ; Langdon v. Poor, 30 id., 13 ; Lane v. James, 25 id., 481
provisions,

see also post, Chapter

'See Hale
ante, Chapter

b.

XV.

Gushing,

VIII.

3 Greenl.,

In Vermont the

38; Scarborough s. Parker, 53 Me. 253
decisions are that if the collector appointed

to collect any tax assessed on lands for roads and bridges shall fail to give the
bond, any sale made by him is void.
See Oatman v. Barney, 46 Vt.,
594, and cases cited.
required

*

Hart

twenty

V. Plum, 14 Cal., 148.
As where an assessment was to be filed within
days, but this was only to make it a lien. Magee v. Commonwealth,

46 Penn. St., 858.
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A

provision that the true
value and the equalized value of lands shall appear in distinct
columns on the roll is directory only, as the failure to obey it in
no way affects the person tased.^ So putting a special tax in a
act without

it.^

column by itself on the roll when it should be put with the town
tax is equally harmless, and therefore cannot affect the proceedAnd manifestly the tax payer has nothing to do with any
ings.^
accounting by the officer, or with any report or document to be
made by him for the security of the public or for the information
of superiors only, and which is not to be warrant for, or to affect
in any manner subsequent proceedings for enforcing the tax.* In
the margin many other cases are referred to in which statutory
provisions have been decided to be merely directory.^
Alvord V. Collin, 20 Pick., 418. la this case it was decided that a levy
which was excessive as to the school tax, but not excessive in the aggregate
'

was valid.

' Torrey v. Milbuiy, 21 Pick., 64. The failure of the clerk to enter the word
sold in the hook opposite the description of the land as required by the statute,
does not defeat the sale.
Playter v. Cockran, 37 Iowa, 258.

*Wall

D.

16 Mich., 228.
Compare Case «. Dean, 16 id., 12. A
that a school district tax should be assessed within thirty days

Trumbull,

statute required

clerk of the district should certify to the assessors the sum to be
This is only directory.
Pond v. Negus, 3 Mass., 230 ; Williams ii.
School District, 21 Pick, 75; similar ruling in Gale i;. Mead, 2 Denio, 160;
Gearhart v. Dixon, 1 Penn. St., 224 ; Smith v. Crittenden, 16 Mich., 152 ; Harrison
For somewhat similar proviCo. Commissioners
v. McCarty, 27 Ind., 475.
sions held to be mandatory, see Mix v. People, Sup. Ct., 111., June term, 1874,
2 ; Cowgill i). Long, 15 111., 203.
7 Chicago Legal News,
Compare Eamcs v.
Johnson, 4 Allen, 382.
after the

raised.

The clause in the tax warrant, " and you
Metcalf, 4 Mich., 578.
are hereby directed to settle with the selectmen by the 20th day of Septembei
next," is merely directory, and does not limit the collector's power to that time.
*

Tweed

Picket

V.

v.

Allen,

10

Conn., 145.

Wheat, 594; U, S. v. Kirkpatrick, 9 id., 720; U. S. v.
Dandridge, 12 id., 64; Hale u. Cushing, 2 Greeul., 218; Muzzy d. White, 3
id., 290 ; Scarborough v. Parker, 53 Me., 252 ; Holland «. Osgood, 8 Vt., 276,
280 ; Cortiss v. Corbiss, 8 id., 373, 390 ; Allen v. Parish, 3 Ohio, 187 ; Pry v.
Booth, 19 Ohio, N. S., 25 ; Vance v. Schuyler, 1 Gilm., 160; Webster v. French,
12 111., 303; State v. McGinly, 4 Ind., 7; Staytou v. Hulings, 7 id., 144; Noland V. Busby, 28 id., 154; New Orleans v. St. Eomes, 9 La. An., 573; Edwards V. James, 13 Texas, 52 ; Lawrence v. Speed, 2 Bibb, 401 ; Hayden v.
Dunlap, 3 id., 316; People v. Allen, 6 Wend., 486; ^x parte Heath, 3 Hill, 43;
Jackson v. Young, 5 Cow., 269 ; People v. HoUey, 13 Wend., 481 ; Striker v.
5

Craig

1}. Bradford,

3
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The basis of an apportionment of

lawfully be retrospective

as

the reverse

;

that is to

say, it may

as well have regard to benefits theretofore received as
which may be received thereafter.
Where taxes are
levied for a series of years upon the same valuation of property,
they are necessarily retrospective, and one may be taxed upon
property which he has long ceased to own when the tax is levied.

to those

But there is commonly

presumption that any new tax law was
not intended to reach back and take for its standard of apportion" New
ment a state of things that may no longer be in existence.
burdens," it is very justly said, " ought always to be prospective,'" and it is reasonable to suppose the legislature has intended
a

that they should be.

Such

to the contrary course

by the rigor of the phraseology."

supposition is in harmony with the
general rule of law which requires the courts to "always construe
statutes as prospective and not retrospective, unless constrained

This

is

'■*

a

2

9;

1841

8

;

Pennsylvania Ins. Co.,

" would not apply

measured
to

13

by dividends

Penn. St., 165. In that case
" from and after January

it

v.

ta.x

1,

a

Commonwealth
was decided that

a

■

a

is

a

it

;

2

8-

1

;

3

;

8

;

3

7

Kelley, Hill,
Gale v. Mead,
Denio, 160; People v. Peck, 11 Wend., 604;
Denio, 252 Elmendorf v. New York, 25 Wend., 693, 696
Doughty 1). Hope,
People V. Cook,
N. Y., 67 Pond v. Kegus, Mass., 330 Lowell ». Hadley,
Met, 180; People v. Doe., IMicli., 451; Parks «. Goodwin, Doug., Mich., 56;
Mich., 267; People v. Hart well, 12 id., 508; State i>.
Hickey v. Hinsdale,
Click,
Ala., 25, 26; Savage v. Walsh, 26 id., 620; McKune v. Weller, 11 Cal.,
49; State v. County Commissioners, 29 Md., 516; Huey «. Van Wie, 23 Wis.,
The omission of the collector to en613 Adams v. Seymour, 30 Conn., 402.
ter upon his warrant the true day and year when he received
does not invalidate his proceedings under it. Goodwin v. Perkins, 39 Vt., 598. The right
tax on the market value of the capital stock
of the commonwealth to levy
defeated
not
by the neglect of the city assessors to make reof corporation
turn of the corporation to the treasurer of the commonwealth as required by
statute. Commonwealth v. New England Slate & Tile Co., 13 Allen, 391.

dividend declared by the proper committee De1841.
by the directors until January
4,

cember 30, 1840, but not passed upon

;

it

it

a

is

a

is

7

;

«

Woodward, J., in Price v. Molt, 52 Penn. St., 315, 316. And see Philadelphia V. Perry Railway Co., 52 id., 177 Marsh s. Chestnut, 14 111., 223 Thames
Conn., 550; Warren R. R. Co. v. Belvidere, 35 N. J.,
Manuf. Co. v. Lathrop,
Mich.,
356; Potter's Dwarris on Statutes, 163, 166;
Hall,
19
584; Clark v.
Cooley'.i Const. Lim., 370, and cases cited. A law declaring that certain depaid will
fenses shall not be made to tax deeds until the redemption money
Conway v. Cable, 37 111., 82. Wliere taxes are levied
not apply to prior sales.
appears clearly
repealed by subsequent act, unless
law which
under
will be asthe
to
work
retrospectively,
intended
repeal
tliat the legislature
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the rule not only as a construction of the grant of power, but also
as to all the incidents '
a remedial provision may well

though
be presumed to have been intended to reach back for the purposes of justice.^ And in cases where a tax is levied to meet expenses previously incurred, or to pay the cost of something of
;

which the persons to be taxed have already had the benefit, any
presumption against an intent to give the law retroactive operation may be overcome by the apparent justice of such a construction.
Slimed ihat it intended the taxes to be collected according to the law in force
wlieii they were levied. Oakland v. "Whipple, 44 Gal., 303. In Allen v. Drew,
44 Vt., 174, an act was construed so as to govern the proceedings
by one suband
the
one first
sequently approved, the two having been pending together,
approved expressly in terms referring to the other. A statute making mortgagees personally liable for taxes on the land after taking possession, held applicable to mortgages given before but under which the mortgagees took possession after the statute was passed. Andrews v. Worcester, etc., Ins. Co., 5 Allen,
65.
'

In Gerry v. Stoneham, 1 Allen, 319, a statute providing that where a p.arty
was assessed more than his due and legal proportion, the tax and assessment
should be void only for the excess, and a recovery by suit should be limited
to the excess, was held not applicable to pending actions.
'When the Michigan tax laws have been revised, it has been held that
stringent provisions therein designed to favor tax titles must be understood
to apply to cases originating under the revision.
Clark v. Hall, 19 Mich.,
Auditor General, 20 id., 398. That revision, however, contained
a section which required every person redeeming from the tax sale to pay,
not only the redemption money with heavy interest to the ijurchaser, but also
a penalty of twenty-five per cent, to the state.
Now there was no more reason
and no more justice in the state exacting a penalty for the privilege to one
party to redeem from the tax iiurchase of another, than there would be for demanding a like penalty for the privilege of redeeming from an execution sale,
or for voluntarily paying an honest debt; the exaction, if legal — which may
well be questioned — was unjust and impolitic, for it tended to bring about
the forfeiture of estates, and every state is interested that this shall not happen
356 ; Smith ».

It was, therefore, held to be a reasonable presumption, when
was
repealed, that the state intended the repeal to apply to past
this provision
future
sales.
as well as to
People v. Auditor General, Sup. Ct. Mich., at
to its citizens.

Compare Tinslar ii. Davis, 13 Allen, 79,
June term, 1875, not yet reported.
which was a strong case for the application of the opposite presumption.
The
repeal of a tax law which makes deeds on tax sales prima facie evidence of
title, where it is done by a new tax law which contains a similar provision,
will not prevent deeds given under the repealed law being prima facie evidence of title; the fair presumption being that the legislature intended that
Blackwell v. Van VIeet, 30 Mich., 118.
rule to be continuous.

