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PART III

Case, against defendant as an innkeeper. Verdict for plain-

tiff. Error sued out by defendant.

By Court, Marshall, C. J. This action on the case was

brought to recover from Kisten, as an innkeeper, a large sum

of money alleged to have been taken, through the default and
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negligence of the defendant, his servants, etc., from the trunk of

the plaintiff, in the inn of the defendant, he, the plaintiff, be-

ing then a guest therein. The form of proceeding against inn-

CHAPTER IX.

keepers in England, upon the custom of the realm, seems to have

been substantially pursued. The declaration sets out as the

foundation of the action, that "by the custom and law of this

OF INNS AND INNKEEPERS.

commonwealth, innkeepers who keep common inns for enter-

taining men traveling through those parts where those inns are,
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and in the same abiding their goods and chattels and money,

within those inns being, are bound to keep, day and night,

50.

KISTEN V. HILDEBRAND.

without diminution or loss, so that through the default of the said

innkeepers, or their servants, damage to such guests might not,

9 B. Monroe (Ky.) 72;

48 A m .

D. 416.

1848.

in any manner, happen," etc., and alleges that through the de-

fault of the defendant and his servants, the money was taken

and carried away by certain malefactors. A demurrer to the

declaration was overruled, and a trial being had on the plea of

Case, against defendant as an innkeeper.
tiff. Error sued out by defendant.

Verdict for p lain

not guilty, filed with the demurrer, a verdict for three hundred

dollars was found against the defendant, who prosecutes this

writ of error for the reversal of the judgment rendered upon it.

As the custom of the realm of England, with regard to inns

and innkeepers, and the liability of the latter, was a general

custom, and therefore, a part of the common law, we assume

169

By Court, MARSHALL, C. J. This action on the case was
brought to recover from Ki ten, as an innkeeper, a large sum
of money alleged to have been taken, through the default and
negligence of the defendant, his servants, etc., from the trunk of
the plaintiff, in the inn of the defendant, he, the plaintiff, be
ing then a guest ther in. The form of proceeding against i nn
keepers in England, upon the custom of the realm seems to have
been substantially pursued. The declaration sets out as the
foundation of the action, that ' ' by the custom and law of this
commonwealth, innkeepers who keep common inns for enter
taining men traveling through tho e parts where those inns are,
and in the same abiding their goods and chattels and money,
within those inns being are bound to keep day and night,
without diminution or l o , so that through the default of the said
innkeepers, or their servants, damage to such guests m ight not,
in any manner, happen, ' ' etc., and alleges that through the de
fault of the defendant and his servants, the money was taken
and carried away by certain m alefactors. A demurrer to the
declaration was overruled, and a trial being had on the p lea of
not guilty, filed with the demurrer, a verdict for three hundred
dollars was found against the defendant, who prosecutes this
writ of error for the reversal of the judgment rendered upon it.
As the custom of the realm of England, with regard to inns
and innkeepers, and the liability of the latter, was a general
custom, and therefore, a part of the common law, we assume
., c o
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that so far as it is applicable and not inconsistent with our own

local laws and usages, it is also a part of the common law of this

state. Under this assumption we are of opinion that taking

into view the preamble to the declaration, in which the defend-

ant is charged to be an innkeeper, a cause of action under the

law set forth, is substantially shown. The demurrer to the dec-

laration was, therefore, properly overruled — and we only remark

further, that it is no more necessary in this than in other cases,

to set out the law of the land on which the action is founded.

The law with regard to the liability of innkeepers being one of

extreme rigor, it is essential to the safety of all persons who may

be engaged in the business of entertaining others in their houses

for reward, that the extent of its application should be clearly

defined, and that it should not be carried beyond its proper

limits. An innkeeper is prima facie liable for all losses which

happen to the goods of his guests in his inn, all such being

attributed to him on the ground of public policy, and the con-

fidence necessarily reposed in him, and on account of thii-^iffi-
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culty of proving actual negligence. But he is not liable if the

loss be occasioned by external force or robbery — or if it be

attributable to the neglect of the guest, or to the act of his

servant or companion. This being the extent of his liability to

his guests, it is important to determine who is an innkeeper,

and who may claim the benefit of this liability.

It was laid down in Calye's Case, 8 Co. 32, that common inns

were instituted for passengers and wayfaring men. And we

think it will be found that the great liability imposed upon

them, is for the benefit of travelers and transient persons, who

are often compelled to resort to inns for shelter and entertain-

ment, without the means of knowing the character of the host;

and without the opportunity of securing themselves, against

loss or damage to their goods. A common innkeeper is defined

to be " a person who makes it his business to entertain travelers-

and passengers, and provide lodging and necessaries for them, ^

and their horses, and attendants:" Bacon's Abr., Inns and Inn-

keepers, B; Story on Bail., sec. 475. But it has been decided

that a man may be an innkeeper, and liable as such, though he

have no provision for horses. It is not necessary that he should

have a sign indicating that he is an innkeeper, but it must be

his business to entertain travelers and passengers. His duty

extends chiefly to the entertaining and harboring of travelers,

etc., and therefore, if one who keeps a common inn refuses to

receive a traveler, or to find him in victuals, etc., for a reason-

able price (v/ithout good excuse, as that his house is full), he is

liable not only to a civil action, but to an indictment. For hav-
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that so far as it is applicable and not inconsistent with our own
local laws and usages, it is also a part of the common l aw of this
state. Under this assumption we are of opinion that taking
into view the p reamble to the declaration, in which the defend
ant is charged to be an i nnkeeper, a cause of action under the
law set forth, is substantially shown. The demurrer to the dec
l aration was, therefore, properly overruled-and we only remark
further, that it is no more neces ary in this than i n other cases,
to set out the law of the land on which the action is founded .
The law with regard t o the liability o f innkeepers being one of
extreme rigor, it is essential to the safety of all persons who may
be engaged in the business of entertaining others in their hou es
for reward, that the extent of its application should be clearly
defined, and that it shoul d not be carried beyond its proper
limits. An innkeeper is prima facie liable for all losses which
happen to the goods of his guests in his inn, all such being
attributed to him on the ground of public pol icy and the con
fidence necessarily reposed in him, and on account of the diffi
culty of proving actual negligence. But he is not liable i f the
lo s be occasioned by external force or robbery-or if it be
attributable to the neglect of the guest, or to the act of his
servant or companion. This being the extent of his liabil ity to
his guests, it is important to determine who is an innkeeper,
and who may claim the benefit of this liability.
It was laid down in Ca.lye 's Case, 8 Co. 32, that common inns
were instituted for pas engers and wayfaring men. And we
think it will be found that the great liability imposed upon
them, is for the benefit of travelers and transient persons, who
are often compelled to resort to inns for shelter and entertain
ment, without the means of knowing the character of the host ;
and without the opportunity of securing themselves, against
loss or damage to their goods. A common innkeeper is defined
to be ' ' a person who makes it his business to entertain travelers
and passengers, and provide lodging and necessarie for them,
and their horses, and attendants : ' ' Bacon 's Abr., Inns and Inn
keep rs, B ; Story on Bail., sec. 475. But it has been decided
that a man may be an innkeeper, and liable as such, though he
have no p rovision for hor es. It is not neces ary that he should
have a sign indicating that he is an innkeeper, but it m ust be
his business to entertain travelers and passengers. His duty
extends chiefly to the entertaining and harboring of travelers,
etc., and therefore, if one who keeps a common inn refuses to
receive a traveler, or to find him in victuals, etc., for a reason
able price ( without good excuse, as that his house is full ) , he is
liable not only to a civil action, but to an i ndictment. For hav1 70
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KISTEN V. HILDEBEAND. § 50

ing taken upon himself a public employment, he must serve the

public to the extent of that employment: Bacon's Abr., Inns

and Innkeepers, c. 1.

One who lodges and entertains strangers at a watering place,

who come to drink the waters, if he entertain no others, is not

thereby an innkeeper: Bacon's Abr., Inns and Innkeepers, B.

So the keeper of a coffee-house, or a boarding-house, is not as such

an innkeeper: Story on Bail., sec. 475. It must be a house kept

open publicly for the lodging and entertainment of travelers in

general for a reasonable compensation : 2 Kent's Com. 595. And

although the house be an inn, and the keeper an innkeeper, it

does not follow that he is under the same liability to all persons

who may be staying at the inn with their goods. The length of

time that a man stays at an inn does not make the difference,

"though he stays a week, or a month or more, so always though

not strictly transeuns, he retains his character as a traveler:"

Story on Bail., sec. 177; Bacon's Abr., Inns and Innkeepers, c. 5.

"But if a person comes upon a special contract to board and
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sojourn at the inn, he is not in the sense of the law a guest, but

a boarder:" Same authorities.

We greatly doubt whether the evidence in this case is suffi-

cient to authorize the conclusion that the defendant was an inn-

keeper, or that professedly, or in point of fact, he had assumed

the business of receiving and entertaining the traveling public

generally, or that his character or business or employment was

such as to preclude him from refusing to receive and entertain

any person at his own pleasure, or to render him liable either

to an action or an indictment for such refusal, as the keeper of

a common inn may have inmates of his house for a reward, to

whom he may not be under the strict liability of an innkeeper;

so may the keeper of a boarding-house occasionally entertain

transient persons without acquiring the character, or being

under the responsibilities of an innkeeper. And certainly a man

professing to be the keeper of a boarding-house, or a licensed

coffee-house, is not, though he also entertain travelers, liable

to his boarders as an innkeeper is liable to his traveling guests.

Conceding then, that the evidence authorized the jury to find

that the defendant was an innkeeper, because he occasionally

entertained travelers, it is also certain that his professed and

ordinary business was that of the keeper of a coffee-house and

boarding-house. And although the evidence is not very explicit

with regard to the character in which the plaintiff was an inmate

of the house, we think it was sufficient to authorize the jury to

infer that he was there as a boarder, and not as a traveler or

temporary trader. And as the instructions of the court sub-
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ing taken upon himself a public employment, h m ust serve the
p ublic to the extent of that emp loyment : Bacon 's Abr., I nns
and Innkeepers, c. 1 .
One who lodges and entertains strangers at a waterinO' place,
who come to drink the waters if he entertain no others, is not
thereby an innkeeper : Bacon 's Abr., Inns and I nnkeepers, B.
So the keeper of a coffee-house, or a boarding-house, is not as such
an innkeeper : Story on Bail., sec. 475. It must be a house kept
open publicly for the lodging and entertainment of travelers in
general for a reasonable compensation : 2 Kent 's Com. 595. And
although the house be an inn, and the k ep r an innkeeper, it
does not follow that he is und r th same liability to all persons
who may be staying at the inn with their goods. The length of
time that a man stays at an inn doe not make the difference,
" though he stays a week, or a month or more, so always though
not strictly tra11se u n s, he retains hi character as a traveler : ' '
Story on Bail., sec. 177 ; Bacon 's Abr. , Inns and Innkeep rs, c. 5.
" But if a person comes upon a special contract to board and
sojourn at the inn, he is not in the sense of the law a guest, but
a boarder : " Same authorities.
We greatly doubt whether the evidence in this case is suffi
cient to authorize the conclusion that the def ndant was an inn
keeper, or that professedly, or in point of fact, he had assumed
the business of receiving and entertaining the traveling public
generally, or that his character or business or employment was
such as to preclude him from refu ing to receiv and ent rtain
any p erson at his own pleasure, or to render him liable either
to an action or an indictment for such refusal, as the keeper of
a common inn may have inmates of his house for a reward, to
whom he may not be u nder the strict liability of an i nnkeeper ;
so may the keeper of a boarding-house occa ionally entertain
transient persons without acquiring the character, or being
under the responsibilities of an innkeeper. And certainly a man
professing to be the keeper of a boarding-house, or a licensed
coffee-house, is not, though he also entertain travelers, liable
to his boarders as an innkeeper is l iable to his traveling guests.
Conceding then, that the evidence authorized the j ury to find
that the d fendant was an i nnkeeper, because he occasionally
entertained traveler , it is also certain that his professed and
ordinary business was that of the keeper of a coffee-house and
boarding-house. And although the evidence is not very explicit
with regard to the character in which the p laintiff was an inmate
of the house, we think it was sufficient to authorize the jury to
infer that he was there as a boarder, and not as a traveler or
temporary trader. And as the instructions of the court sub-
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mitted to the jury as the decisive question, the single inquiry

whether the defendant was an innkeeper or not, and sustained,

or rather required a verdict against him if he was so found to

be, we think it was erroneous in withdrawing from the jury the

question whether the plaintiff was a guest entitled to the benefit

of the extreme liability imposed upon an innkeeper in favor of

travelers, or whether he was a mere boarder.

The instructions also assume that the plaintiff's money was

taken in defendant's house, which should have been left to the

jury, although this assumption is perhaps sufficiently authorized

by the evidence, and would not be deemed a ground of reversal.

We are also of opinon that the definition of an innkeeper, given

to the jury, though correct, should have been more explicit;

and that, as the court told the jury, that the calling of a house

a coffee-house or a boarding-house, did not change the liability

of the defendant if he was an innkeeper, they should also have

been told, that the occasional entertainment of travelers did not

make a boarding-house or a coffee-house, a common inn, and
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that if the plaintiff w^as a boarder and not a traveler, he could

not recover upon the general liability of an innkeeper. The

court having undertaken, on its own motion, to state the law to

the jury, should have stated the law as applicable to the whole

ease, leaving to them the decision of all questions of fact arising

on the evidence. And as the court had not stated the liability

of an innn-keeper, we think the incorrect statement of the plain-

tiff's counsel, in his concluding argument to the jury, should

have been corrected at the request of the defendant's counsel.

Wherefore the judgment is reversed, and the case remanded

for a new trial in conformity with this opinion.

51. MOWERS V. FETHERS,

61 N. Y. 34; 19 Am. B. 244. 1874.

Action for value of a stallion, harness and wagon, destroyed

by fire while in the barn of an innkeeper. The owner of the

stallion contracted for a stall in defendant's barn, feed for the

horse and board for himself on certain days each week. The

horse stood at the barn on these days to serve such mares as

might be brought. On a charge that the relation of innkeeper

and guest was established the court below directed a verdict

for plaintiff, which was affirmed at the General Term. Defend-

ant appealed.
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mitted to the jury as the decisive que tion, the single inquiry
whether the defendant was an i nnkeeper or not, and sustained,
or rather required a verdict against him if he was so found to
be, we think it was erroneous in withdrawing from the j ury the
question whether the plaintiff was a guest entitled to the benefit
of the extreme liability imposed upon an innkeeper in favor of
travelers, or whether he was a mere boarder.
The i nstructions also assume that the plaintiff 's money was
taken in defendant 's house, which shoul d have been left to the
j ury, although this assumption is perhaps sufficiently authorized
by the evidence, and would not be deemed a ground of reversal.
We are also of opinon that the definition of an innkeeper, given
to the j ury, though correct, should have been more explicit ;
and that, as the court told the jury, that the calling of a house
a coffee-house or a boarding-house, did not change the l iability
of th defendant if he was an innkeeper, they hould also have
been tol d, 1Jiat the occa ional entertainment of travelers did not
make a boarding-house or a coffee-house, a common inn, and
that i f the p laintiff was a boarder and not a travel er, he could
not recover upon the general liability of an innkeeper. The
court having undertaken, on its own motion, to state the l aw to
the jury, should have stated the law as applicable to the whole
case, l eaving to them the deci ion of all que tions o f fact ari ing
on the evidence. And as the court had not stated the l iability
of an innn-keeper, we think the incorrect statement of the p lain
t iff 's counsel, i n his concluding argument to the jury, should
have been corrected at the requ st of the defendant 's counsel.
Wherefore the j udgment is reversed, and the case remanded
for a new trial in conformity with thi opinion.

Reynolds, C. An innkeeper at common law has been said
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MOWERS V. FETHERS,

61 N. Y. 34; 19 Am. R. 244. 1 74.
Action for value of a stallion, harness and wagon, destroyed
by fire while in the barn of an innkeeper. The owner of the
stall ion contracted for a stall in defendant 's barn, feed for the
horse and board for himself on certai n days each week. The
horse stood at the barn on these days to serve such mares as
might be brought. On a charge that the relation of innkeeper
and guest was established the court below directed a verdict
for plaintiff, which was affirmed at the G eneral Term. Defend
ant appeal ed.
REYNOLDS, C. An innkeeper at common law has been said

MOWERS

MOWEES V. FETHEKS. § 51

to be the keeper of a common inn for the lodging and enter-

tainment of travelers and passengers, their horses and attend-

ants, for a reasonable compensation. 5 Bacon's Abr., Inns, etc.,

228; Story on Bailments, § 475. The person or persons un-

dertaking this public employment were bound to take in and

receive all travelers and wayfaring persons, and to entertain

them for a reasonable compensation, if by any possibility they

could be accommodated, and the innkeeper was bound to guard

the goods of his guests with proper diligence. 5 Term R. 274;

2 Barn. & Ad. 285; 1 Carr. & K. 404; 7 Carr. & P. 213; 4 Exch.

367. The common-law rule has been generally followed by the

courts in this country save so far as it has been modified by

statute. The duties, rights and responbilities of an innkeeper

are in most respects kindred to those of a common carrier, but

in order to enforce the strict common-law liability of an inn-

keeper, the technical relation of guest and innkeeper must be

established, and the question is, whether it existed in the present

case. I think it did not, for reasons now to be suggested.
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It seems to be apparent from the nature of the duties and

obligations of the keeper of a common or public inn, that he is

not, in his capacity of innkeeper, bound to receive or furnish

accommodations for persons desirous of exposing their com-

modities for sale, or bound to permit his establishment to be

made a depot for the propagation of horses.

He is doubtless bound to receive and entertain a strolling

pedler, and securely guard his pack of trinkets if brought

infra hospitium, so long as he remains a mere guest. So, also,

would he be bound to receive and entertain a wayfarer, incum-

bered with a stallion, but under no obligation as an innkeeper

to allow his curtilage to be turned into an asylum for the breed-

ing of horses. It is very manifest in this case that the sojourn

of. the plaintiff Eggner, with the horse, at the defendant's inn,

was not that of an ordinary traveler. The purpose and object

was entirely different, and the defendant, as an innkeeper, was

under no common-law obligation to receive and entertain the

plaintiff Eggner and his horse for such a purpose, and where

he is not bound to receive and entertain the person as his guest,

the strict rule of common-law liability for the preservation of

his property does not obtain. The obligation to respond for

injury to property depends upon his duty to receive and enter-

tain as an innkeeper, and they must stand or fall together. Grin-

nell V. Cook, 3 Hill, 485, 38 Am. D. 663 ; Ingalsbee v. Wood, 36

Barb. 455, 33 N. Y. 577, 88 Am. D. 409 ; Hulett v. Swift, id.

571, 88 Am. D. 405. The arrangement by which the plaintiff

Eggner, with his horse, occupied the premises of the defendant
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t o b e the keeper of a common i n n for the lodging and enter
tainment of travelers and passengers, thei r horses and attend
ants, for a rea onable compensation. 5 Bacon 's Abr '. , Inns, etc.,
228 ; Story on Bailments, § 475. The person or persons un
dertaking this public employment were bound to take i n and
receive all travelers and wayfaring p er ons, and to entertain
them for a reasonable compensation, i f by any pos ibility they
could be accommodated, and the innkeeper was bound to guard
the goods of his guests with proper diligence. 5 Term R. 27-1 ;
2 Barn. & Ad. 285 ; 1 C arr. & K. 404 ; 7 Carr. & P. 213 ; 4 E xch.
367. The common-law rule has been generally followed by the
courts in this country save so far as it has been modified by
statute. The duties, right and responbilities of an innkeeper
are i n mo t respect kindr d to those of a common carrier, but
in order to enforce the trict common-law liabil ity of an inn
keeper, th technical relation of guest and innkeeper must be
established and the question i , whether it exist d in the present
case. I think it di l not, for reasons now to be suggested.
It se ms to be apparent from the nature of the duties and
obligations of the keeper of a common or public inn, that he is
not, i n his capacity of innkeeper, bound to receive or furnish
accommodations for per on de irous of exposing their com
modities for sale, or botmd to permit his establi hment to be
made a depot for the propagation of horses.
He is doubtless bound to receive and entertain a stroll ing
pedler, and ecurely guard his pack of trink ts if brought
infra h ospitium, so long as he remain a mere guest. So, al o,
would he be bound to r ceive and entertain a wayfarer, incum
bered with a tallion, but under no obligation as an innkeeper
to allow his curtilaae to be turned into an asylum for the breed
ing of horses. It is very manife t in this ca e that the sojourn
of the. plaintiff E gn r, with the horse, at the defendant 's inn,
was not that of an ordinary traveler. The purpo e and object
was entirely different, and the defendant, as an innkeeper, was
under no common-law obl igation to receive and ntertain the
p laintiff E ggner and his horse for uch a p urpose, and where
he is not bound to r cei' e �nd �ntertaig. the person as h is gue.t ,
the strict rule of common-law li ability lo r _the preservation of
his property does not obtain. The obligation to respond for
i njury to property depends upon his duty to receive and enter
tain as an innkeeper, and they must stand or fall together. Grin
nell v. Cook 3 Hill, 4 5, 38 Am. D. 663 ; Ingalsbee v. Wood, 36
Barb. 455, 33 N. Y. 577, 88 Am. D. 409 ; Hulett v. Swift, id.
571, 88 Am. D. 405. The arrangement by which the plaintiff
E ggner, with h is horse, occupied the p remises of the defendant
1 7::1
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two days in each week, was made beforehand, and was to con-

tinue during the season, for serving mares that should be brought

to the inclosure. The stall that the horse was to occupy was

selected, and some other conveniences incident to the business

to be carried on were also provided for. The plaintiff Eggner

was himself to groom and take care of the horse, and when

occupying the stall selected for his accommodation he had it

under a lock and key of his own. The price of oats for the

horse and of meals for Eggner was fixed at prices less than

charged ordinary travelers. Under this condition of facts it

appears obvious that Eggner did not come for entertainment

at the defendant's inn as an ordinary wayfarer, but_under

a special arrangement previously made. In such case the utmost

limits of the defendant's liability was that of an ordinary bailee

for hire.

The case of "Washburn v. Jones, 14 Barb. 193, has no analogy

to this. There the defendant was made liable for negligence

in fact in the construction of the stall, by reason of which the
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horse received the injury, and that liability would follow if he

was to be regarded merely as an ordinary bailee.

In the case at bar, I think, there should be a new trial.

LoTT, Ch. C, and Gray, C, concur.

Earl and Dwight, CC, dissent.

Judgment reversed, and new trial ordered.

^^52. FAY V. PACIFIC IMPROVEMENT CO.,

93 Cal. 253; 26 Pac. R. 1099; 28 Pac. R. 943; 27 Am. St. R. 198.

1892.

Action against an innkeeper for damages to jewelry by fire.

The Court. Upon further consideration of this cause, after

hearing in Bank, we are satisfied with the conclusion reached

in Department, and with the opinion there rendered, and for

the reasons stated in said opinion the judgment and order ap-

OF INNS AND INNKEEPERS.

two days in each week, was made beforehand, and was to con
tinue during the season, for serving mares that should be brought
to the inclosure. The stal l that the horse was to occupy was
selected, and some other conveniences incident to the business
to be carried on were a lso provided for. The p laintiff E ggner
was himself to groom and take care of the horse, and when
occupying the stall selected for his accommodation he had it
under a l ock and key of his own. The price of oats for the
horse and of meals for E ggner was :fixed at prices l ess than
charged ordinary travelers. Under this condition of facts it
appears obvious that E ggner did not come for entertainment
at the defendant 's inn as an ordinary wayfarer, but under
a special arrangement previously made. In such case the utpi�s!
limits of the defendant 's l iabil ity was that of an ordinar .-bailee
for hire.
The case of Washburn v. Jones, 14 Barb. 193, has no analogy
to this. There the defendant was made l iable for negligence
in fact in the construction of the stall, by reason of which the
horse received the inj ury, and that l iability would follow if he
was to be regarded merely as an ordinary bailee.
In the case at bar, I think, there should be a new trial.
LOTT, Ch. C . , and GRAY, C., concur.
EARL and DWIGHT, C C . , dissent.
Judgment reversed, and new trial ordered.

pealed from are affirmed.

The following is the opinion of Department Two, above re-

ferred to, rendered on the 23d of June, 1891 : —

De Haven, J. The plaintiff recovered judgment against

the defendant for damages occasioned by the loss of her jew-

elry, wearing apparel, and other articles of personal property

needed for her personal use, consumed by fire at the burning

5 2. FAY V. PACIFIC IMPROVEMENT CO.,
�3 Cal. 25_3 ; 26 Pac. R. 1099; 28 Pac. R. 943; 27 Am. St. R. 198.
1892.

of the Hotel Del Monte, April 1, 1887, of which the defendant

was at that time the proprietor.
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Action against an innkeeper for damages to jewelry by :fire.
The C OURT. Upon further consideration of this cause, after
hearing in Bank, we are satisfied with the concl usion reached
in Department, and with the opinion there rendered, and for
the reasons stated in said opinion the judgment and order ap
pealed from are affirmed.
The fol l owing is the opinion of Department Two, above re
ferred to, rendered on the 23d of June, 1891 :DE HAVEN, J.
The p laintiff recovered j udgment against
the defendant for damages occasioned by the loss of her jew
elry, wearing apparel, and other articles of personal property
needed for her personal use, consume<;! by :fire at the burning
of the Hotel Del Monte, April 1, 1887, of which the defendant
was at that time the proprietor.
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The court below found that the Hotel Del Monte was, at the

date named, a public inn, and that plaintiff was a guest therein.

On this appeal the defendant claims that the evidence does

not sustain these findings; and also that the burning of the

hotel was an irresistible superhuman cause, for which it is not

liable, and that it is not, in any event, liable for plaintiff's dia-

monds and other jewelry, because not deposited in defendant's

safe.

1. An inn is a house which is held out to the public as a

place where all transient persons who come will be received

and entertained as guests for compensation, — a hotel. In Win-

termute v. Clark, 5 Sand. 247, an inn is defined as a public

house of entertainment for all who choose to visit it, and this

definition was quoted with approval by this court in Pinker-

ton V. Woodward, 33 Cal. 596; 91 Am. Dec. 657. The fact

that the house is open for the public, that those who patronize

it come to it upon the invitation which is extended to the gen-

eral public, and without any previous agreement for accommo-
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dation or agreement as to the duration of their stay, marks the

important distinction between a hotel or inn and a boarding-

house. This difference is thus stated in Schouler on Bailments :

"An inn is a house where a keeper holds himself out as ready

to receive all who may choose to resort thither and pay an ade-

quite price for the entertainment; while the keeper of a board-

ing-house reserves the choice of comers and the terms of ac-

commodation, contracting specially with each customer, and

most commonly arranging for long periods and a definite abode" :

Schouler on Bailments, 253.

We think the evidence in this case is full and complete to

the point that the Hotel Del Monte was a public inn. It not

only had a name indicating its character as such, but it was

also shown that it was open to all persons who have a right to

demand entertainment at a public house; that it solicited pub-

lic patronage by advertising and in the distribution of its busi-

ness cards, and kept a public register in which its guests entered

their names upon arrival and before they were assigned rooms;

that the hotel, at its own expense, ran a coach to the railroad

station for the purpose of conveying its patrons to and from

the hotel ; that it had its manager, clerks, waiters, and in its in-

terior management all the ordinary arrangements and appear-

ances of a hotel, and the prices charged were for board and

lodging. These facts were certainly sufficient to justify the

court in finding, as it did, that the appellant was an innkeeper:

Krohn v. Sweeny, 2 Daly, 200. Nor was the force of this evi-

dence in any wise modified by the fact that the hotel was not
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The court below found that the Hotel Del Monte was, at the
date named, a public inn, and that p laintiff was a guest therein.
On this appeal the defendant claims that the evidence does
not sustain these findings ; and also that the burning of the
hotel was an i rresistible superhuman cause, for which it is not
l iable, and that it is not, in any event, liable for p l aintiff 's dia
monds and other j ewelry, because not deposited i n defendant 's
safe.
1. An inn is a house which is held out to the public as a
p lace where all transient p ersons who come will b e received
and entertained as guests for compensation,-a hotel. In Win
termute v. Clark, 5 Sand. 247, an inn is defined as a public
house of entertainment for all who choose to visit it, and this
definition w as quoted with approval by this court in P inker
ton v. Woodward, 33 Cal. 596 ; 9 1 Am. Dec. 657. The fact
that the house is open for the public, that those who p atronize
it come to it upon the invitation which is extended to the gen
eral public, and without any previous agreement for accommo
dation or agreement as to the duration of their stay, marks the
important distinction between a hotel or inn and a boarding
house. This difference is thus stated in Schouler on Bail ments :
" An inn is a house where a keeper holds himself out as ready
to receive all who may choose to resort thither and pay an ade
quite price for the entertainment ; while the keeper of a board
ing-house reserves the choice of comers and the terms of ac
commodation, contracting specially with each customer, and
most commonly arranging for long periods and a definite abode ' ' :
Schouler on Bailments, 253.
We think the vidence in this case is full and complete to
the point that the Hotel Del Monte was a public inn. It not
only had a name indicating its character as such, but it was
also shown that it was open to all persons who have a right to
demand entertainment at a public house ; that it solicited pub
lic patronage by advertising and in the distribution of its busi
ness cards, and kept a public register in which its guests entered
their names upon arrival and before they were assigned rooms ;
that the hotel, at its own expense, ran a coach to the railroad
station for the purpose of conveying its patrons to and from
the hotel ; that it had its manager, clerks, waiters, and in its in
terior management all the ordinary arrangements and appear
ances of a hotel, and the prices charged were for board and
lodging. These facts were certainly sufficient to j ustify the
court in finding, as it did, that the appellant was an innkeeper :
Krohn v. Sweeny, 2 Daly, 200. Nor was the force of this evi
dence in any wise modified by the fact that the hotel was not
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immediately upon a highway, or that the grounds upon which

it stood were inclosed and the gates closed at night. The loca-

tion of the hotel, the extent of the grounds surrounding it, and

the manner in which these grounds were improved, and reserved

for the exclusive use and enjo>Tnent of those who patronized it,

doubtless made the hotel more attractive to those who chose to

make a transient resort of it, but did not convert it into a mere

boarding-house. A hotel is none the less one because in some

respects it may be conducted differently or have more attractions

than other public hotels, so long as it is held out to the public

as a place for the entertainment of all transient persons who may

have occasion to patronize it.

"Modes of entertainment alter with the fashion of the age,

and to preserve a clear definition is not easy. It is not way-

farers alone, or travelers from a distance, that at the present

day give character to an inn, the point being rather that people

resort to the house habitually, no matter whence coming or

whither going, as for transient lodging and entertainment":
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Schouler on Bailments, 249.

2. The evidence shows that the plaintiff was a guest, and not

a boarder. The fact that upon her arrival, and before being

assigned to her room, she ascertained what she would have to

pay for the room and board is not sufficient of itself to show

that she was not received as a guest : Pinkerton v. Woodward,

33 Cal. 597 ; 91 Am. Dec. 657 ; Hancock v. Rand, 94 N. Y. 1 ;

46 Am. Rep. 112 ; Jalie v. Cardinal, 35 Wis. 118 ; Hall v. Pike,

100 IMass. 495 ; Berkshire Woolen Co. v. Proctor, 7 Cush. 417.

The Del Monte being a public hotel, in the absence of evidence

showing that plaintiff went there as a boarder, the presumption

would be that she went there as a guest : Hall v. Pike, 100 Mass.

495. Not only does the evidence fail to overthrow this pre-

sumption, but the testimony of the plaintiff shows that she was

there as a mere temporary sojourner, without any agreement as to

the time she should stay, and with only the intention on her

part of resting a week or two, and then proceeding to the East.

She obtained no reduction of price in consideration of an agree-

ment to remain a definite time, or as a boarder; nor was there

anything said from which it could be inferred that there was

any understanding between her and the defendant that she was

to be received as a boarder, and not as a guest.

3. Under section 1859 of the Civil Code, an innkeeper is liable

for the loss of personal property placed by his guests under

his care, ' ' unless occasioned by an irresistible superhuman cause,

by a public enemy, by the negligence of the owner, or by the

act of some one whom he brought into the inn."
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immediately upon a highway, or that the grounds upon which
it stood were inclosed and the gates cl osed at n ight. The loca
tion of the hotel, the extent of the grounds surrounding it, and
the manner in which these grounds were improved, and re erved
for the exclusive use and enjoyment of those who patronized it,
doubtless made the hotel more attractive to those who chose to
make a transient resort of it, but did not convert it into a mere
boarding-house. A hotel is none the less one because in some
respects it may be conducted differently or h ave more attractions
than other public hotels, so long as it is held out to the public
as a place for the entertainment of all transient persons who may
have occasion to patronize it.
" Modes of entertainment alter with the fashion of the age,
and to preserve a clear definition is not easy. It is not way
farers alone, or travelers from a di tance, that at the present
day give character to an inn, the point being rather that people
re ort to the house habitually, no matter whence coming or
whither going, as for transient lodging and entertainment ' ' :
Schouler on Bail ments 249.
2. The evidence shows that the plaintiff was a gue t, and not
a boarder. The fact that upon her arrival, and before being
assigned to her room, she a certained what she would have to
pay for the room and board is not sufficient of its lf to how
that he was not receiv d a a gu t : Pinkerton v. Woodward,
33 Cal. 597 ; 91 Am. Dec. 657 ; Hancock v. Rand 94 N. Y. 1 ;
46 Am. Rep. 1 1 2 ; Jalie v. Cardinal, 35 Wis. 1 1 ; Hall v. Pike,
100 Ma s. 495 ; Berkshire Woolen Co. v. Proctor, 7 Cush. 417.
The Del Monte being a public hotel, i n the absence of evi dence
showing that pl aintiff went there as a boarder, the presumption
woul be that she went there a a gue t : Hall v. Pike, 100 Mass.
495. Not only does the evidence fail to overthrow this pre
sumption, but the testimony of the plaintiff shows that she was
there as a mere temporary sojourner, without any agreement as to
the time she should stay, and with only the intention on her
part of re ting a week or two, and th n proceeding to th E ast.
She obtained no reduction of price in consideration of an agree
ment to remain a definite time, or as a boarder ; nor was there
anything said from which it could be inferred that there was
any understanding between her and the defendant that she was
to be rec i ved as a boarder, and not a a guest.
3. Under section 1859 of the C ivil Code, an innkeeper is l iable
for the loss of personal property placed by his guests under
his care, ' ' unless occasioned by an irresistible superhuman cause,
by a public enemy, by the negligence of the owner, or by the
act of some one whom he brought i nto the inn. ' '
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In this case, the loss was occasioned by the burning of the

hotel, and the origin of the fire is not shown, further than that

it broke out in one of the rooms in which there was nothing

except the batteries which supplied the bells with electricity.

Under this state of facts, the defendant is liable: Hulett v.

Swift, 33 N. Y. 571; 88 Am. Dec. 405. A fire thus occurring

cannot be considered an ' ' irresistible superhuman cause, ' ' within

the meaning of section 1859 of the Civil Code. The words "irre-

sistible superhuman cause" are equivalent in meaning to the

phrase "the act of God," and refer to those natural causes

the effects of which cannot be prevented by the exercise of pru-

dence, diligence, and care, and the use of those appliances which

the situation of the party renders it reasonable that he should

employ: 1 Am. & Eng. Ency. of Law, 174. A loss arising

from an accidental fire is not caused by the act of God, unless

the fire was started by lightning or some superhuman agency:

Miller v. Steam Nav. Co., 10 N. Y.- 431 ; Chicago etc. R. R. Co.

V. Sawyer, 69 111. 285 ; 18 Am. Rep. 613.

Generated for facpubupdates (University of Michigan) on 2014-06-30 14:38 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t3514334j
Public Domain in the United States / http://www.hathitrust.org/access_use#pd-us

4, The court finds that the property lost was such as was

needed for the present personal use of the plaintiff. We can-

not say that the evidence does not support this finding. It

certainly cannot be said that jewelry worn by a woman daily

must, when not actually upon her person, be deposited with

the innkeeper, in order to make him responsible for its loss in

the inn. If worn daily, it does not cease to be needed for

present personal use when its possessor lays it aside upon re-

tiring for the night. Nor is it necessary, in order to render the

innkeeper liable, that the property should have been delivered

into his exclusive personal possession.

"The guest may retain personal custody of his goods within

the inn, — as of his trunk and its contents, his wearing ap-

parel, and other articles in his room, and any jewelry or valuables

carried or worn around his person, — without discharging the

innkeeper from responsibility"; Jalie v. Cardinal, 35 Wis. 126.

We have examined the other points made by appellant, but

do not think they call for special discussion.

The rule which makes an innkeeper liable for the value of the

property of his guest, in case of its loss by fire, may at first

thought be deemed a harsh one ; but the loss must fall somewhere,

and section 1859 of the Civil Code provides upon whom it should

properly fall, and the innkeeper's liability in this respect is

one of the burdens pertaining to the business in which he is

engaged, and in view of which it must be supposed that he regu-

lates his charges.

Judgment and order affirmed.
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I n this case, the loss was occasioned by the burning of the
hotel, and the origin of the fire is not shown, further than that
it broke out i n one of the rooms in which there was nothing
except the batteries which supplied the bells with electricity.
Under this state of facts, the defendant is liable : Hulett v.
Swift, 33 N. Y. 571 ; 88 Am. Dec. 405. A fire thus occurring
cannot be considered an ' ' irresistible superhuman cause, ' ' within
the meaning of section 1859 of the C ivil Code. The words ' ' irre
sistible superhuman cause ' ' are equivalent in meaning to the
phrase " the act of God, " and refer to those natural causes
the effects of which cannot be prevented by the exercise of pru
dence, diligence, and care, and the use of those appliances which
the situation of the party renders it reasonable that he should
employ : 1 Am. & Eng. E ncy. of Law, 17 4. A loss arising
from an accidental fire is not caused by the act of God, unless
the fire was started by l ightning or some superhuman agency :
fill r v. Steam Nav. Co., 10 N. Y. 431 ; Chicago etc. R. R. Co.
v. Sawyer, 69 Ill. 285 18 Am. Rep. 613.
4. The court finds that the p roperty lost was such as was
needed for the p resent personal u e of the p laintiff. We can
not say that the evidence does not support this finding. It
certainly cannot be said that jewelry worn by a woman daily
mu t, when not actually upon her person, be deposited w ith
the innkeeper, in order to make him responsible for its lo s i n
the inn. I f worn daily, it does not cea e to b e needed for
p resent per onal use when it po es or lay it aside upon r tiring for the night. Nor is it nece ary, in order to render the
innkeeper liable, that the property should have been delivered
into hi exclusive per onal posse sion.
' ' '£he guest may retain per onal c.u tody of his goods within
the inn -a of his trunk and its contents, his wearing ap
parel and other articl in his room, and any jewelry or valuables
carried or worn around his person,-without di charging the
i nnkeeper from r@ pon ibility ' ' ; J alie v. C ardinal, 35 Wis. 126.
We have examin d the other points made by appellant, but
do not think they can for special discussion.
The rule which makes an innkeeper liable for the value of the
property of hi gue t, i n case of its lo s by :fire, may at first
thouO'ht be deemed a har h one · but the loss must fall somewhere,
and section 1 59 of the C ivil Code provides upon whom it should
p roperly fall, and the innkeeper 's liability in this respect is
one of the burdens pertaining to the business i n which he is
engaaed and i n view of which it m ust be supposed that he regu
lates his charges.
Judgment and order affirmed.
·
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53. PULLMAN PALACE CAR CO. V. SMITH,
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PULLMAN PALAC E CAR C O. V. SMITH,

73 111. 360; 24 Am. B. 258. 1874.

Smith bought of defendant car company a sleeping car ticket

73

IU.

360 ; 24 Am. R. 258. 1874.

from Chicago to St. Louis. During the trip $1,180 was stolen

from his pocket. The court below instructed the jury that, if

they found that plaintiff while sleeping in defendant's car on

the trip was robbed as charged, they should find a verdict for

him in such sum as they considered an ordinary and reasonable

sum for a traveler to carry, for traveling purposes only, upon

such a journey, with interest at six per cent for fourteen mouths.

Verdict of $277 for plaintiff.

Sheldon, J. The instruction which the court gave to the jury

made the company responsible as insurer for the safety of the

money, imposing upon it the severe liability of an innkeeper or

common carrier. And it is the position which appellee's counsel

take, that the relation between the parties in this case was that of

innkeeper and guest, and that the liability of the company is that

Smith bought of defendant car company a sleeping car ticket
from Chicago to St. Louis. During the trip $1 , 1 80 was stolen
from his pocket. The court below instructed the jury that, if
they found that pl aintiff while sleeping in defendant 's car on
the trip was robbed as charged, they shoul d find a verdict for
him in such sum as they considered an ordinary and rea onable
sum for a traveler to carry, for traveling purposes only, upon
such a journey, with interest at six per cent for fourteen months.
Verdict of $277 for pl aintiff.

of an innkeeper.
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In order to ascertain whether the extraordinary responsibility

claimed here exists, it becomes important to inquire into the

nature of inns and guests, where this liability was imposed by the

common law, and see whether the description of the same prop-

erty applies here.

Kent, in defining an inn, says : ' ' It must a be house kept open

publicly for the lodging and entertainment of travelers in gen-

eral, for reasonable consideration. If a person lets lodgings

only, and upon a previous contract with every person who comes,

and does not afford entertainment for the public at large, indis-

criminately, it is not a common inn. ' ' 2 Kent 's Com. 595. This

is substantially the same definition as is given in all the books

upon the subject.

But the keeper of a mere coffee-house, or private boarding or

lodging-house, is not an innkeeper, in the sense of the law. Id.

596; Dansey v. Richardson, 3 Ellis & B. 144; E. C. L. vol. 77;

Holder v. Soulby, 98 E. C. L. 254; Kisten v. Hildebrand, 9 B.

Monr. 72, 48 Am. D. 416. It must be a common inn, that is, an

inn kept for travelers generally, and not merely for a short

season of the year, and for select persons who are lodgers. Story

on Bailm. § 475, and cases cited in note. The duty of innkeep-

ers extends chiefly to the entertaining and harboring of travelers,

finding them victuals and lodgings, and securing the goods and

effects of their guests; and, therefore, if one who keeps a com-
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SHELDON, J. The instruction which the court gave to the jury
made the company responsible as i nsurer for the safety of the
money, imposing upon it the severe l iabil ity of an innkeep r or
comm on carrier. And it is the po ition which appellee 's counsel
take, that the relation between the parties in this case was that of
innkeeper and guest, and that the liabil ity of the company is that
of an innkeeper.
In order to ascertain whether the extraordinary responsibility
claimed here exists, it becomes important to inquire into the
nature of inns and guests where this l iability was imposed by the
common law, and s e whether the description of the same prop
erty a pplies here.
Kent, in defininO' an inn, says : " It must a be house kept open
publicly for the lodging and entertainment of travelers in gen
eral, for reasonable consideration. If a person lets lodgings
only, and upon a previous contract with every person who comes,
and does not afford entertainment for the public at large, indis
criminately, it is not a common inn . " 2 Kent 's Com. 595. This
is substantially the same definition as is given in all the books
upon the subject.
But the keeper of a mere coffee-house, or private boarding or
lodging-house, is not an innkeeper, in the sense of the law. Id.
596 ; Dansey v. Richardson, 3 E llis & B. 144 ; E. C. L. vol . 7 7 ;
Holder v. Soulby, 98 E . C . L. 254 ; K isten v. Hildebrand, 9 B.
l\!Ionr. 72, 48 Am. D . 416. It must be a common inn, that is, an
inn kept for travelers generally, and not merely for a short
season of the year, and for select persons who are lodgers. Story
on Bailm. § 475, and cases cited in note. The duty of i nnkeep
ers extends chiefly to the entertaining and harboring of travelers,
finding them victuals and lodgings, and securing the goods and
effects of their guests ; and, therefore, if one who keeps a com178

PULL IAN PALACE CAR
PULLMAN PALACE CAR CO. v. SMITH. § 53

mon inn refuses either to receive a traveler as a guest into his

house, or to find him victuals and lodging, upon his tendering

him a reasonable price for the same, he is not only liable to

render damages for the injury in an action on the case, at the

suit of the party grieved, but also may be indicted and fined at

the suit of the king. 3 Bac. Abr., Inns and Innkeepers, C. The

custody of the goods of his guest is part and parcel of the inn-

keeper's contract to feed, lodge and accommodate the guest for

a suitable reward. 2 Kent's Com. 592.

From the authorities already cited, it is manifest that this

Pullman palace car falls quite short of filling the character of

a common inn, and the Pullman Palace Car Company, that of an

innkeeper.

It does not, like the innkeeper, undertake to accommodate the

traveling public, indiscriminately, with lodging and entertain-

ment. It only undertakes to accommodate a certain class, those

who have already paid their fare and are provided with a first-

clas's ticket, entitling them to ride to a particular place.
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It does not undertake to furnish victuals and lodging, but

lodging alone, as we understand. There is a dining ear attached

to the train, as shown, but not owned by the Pullman company,

nor run by them. It belongs to another company, the Chicago

and Alton Dining Car Association. Appellant, as we under-

stand, furnishes no accommodation whatever, save the use of the

berth and bed, and a place and conveniences for toilet purposes.

We would not have it implied, however, that even were these

eating accommodations furnished by appellant, it would vary

our decision ; but the not furnishing entertainment is a lack of

one of the features of an inn.

The innkeeper is obliged to receive and care for all the goods

and property of the traveler which he may choose to take with

him upon the journey. Appellant does not receive pay for, nor

undertake to care for, any property or goods whatever, and

notoriously refuses to do so. The custody of the goods of the

traveler is not, as in the case of the innkeeper, accessory to

the principal contract to feed, lodge and accommodate the guest

for a suitable reward, because no such contract is made.

The same necessity does not exist here, as in the case of a

common inn. At the time when this custom of an innkeeper's

liability had origin, wherever the end of the day's journey of the

wayfaring man brought him, there he was obliged to stop for

the night, and intrust his goods and baggage into the custody of

the innkeeper. But here, the traveler was not compelled to ac-

cept the additional comfort of a sleeping car; he might have

remained in the ordinary ear; and there were easy methods
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mon inn refuses either to receive a traveler as a guest into his
house, or to find him victuals and lodging, upon his tendering
him a reasonable price for the same, he is not only liable to
render damages for the injury in an action on the case, at the
suit of the party griev d, but also may be indi ted and fined at
the suit of the king. 3 Bae. Abr., Inns and Innkeepers, C. The
custody of the good of his guest i part and parcel of the inn
keeper 's contract to feed, lodge and accommodate the gue t for
a suitable reward.
2 Kent 's Com. 592.
From the authorities already cited, it i s manifest that this
Pull man palace car falls quite short of fillino· the character of
a common inn, and the Pullman Palace C ar Company, that of an
innkeeper.
It does not, l ike the innkeeper, undertake to accommodate the
traveling public, indi criminately, with lodging and entertain
ment. It only undertakes to accommodate a certain class, those
who have already paid their fare and are provided with a first
class ticket, entitlinO' them to ride to a parti cular place.
It does not und rtake to furni h victuals and lod ·ing, but
lodging alone, as we understand. Th re is a dininO' car attached
to the train, as shown, but not owned by the Pullman company,
nor run by them. It belongs to another company, the Chicago
and A lton D ininO' Car Association. Appellant, as we under
stand, furnishes no accommodation whatever, save the use of the
berth and bed, and a place and conveniences for toilet purposes.
We would not have it implied, howev r, that even were these
eating accommodations furni. hed by appellant, it woul l vary
our decision ; but the not furnishing entertainment is a lack of
one of the features of an inn.
The i nnkeeper is obliged to receive and care for all the goods
and property of the traveler which he may choose to take with
him upon the journey. Appellant does not receive p ay for, nor
undertake to care for, any property or goods whatever, and
notoriously refuses to do so. The custody of the goods of the
traveler is not, as in the case of the innkeeper, accessory to
the principal contract to feed, lodge and accommodate the guest
for a suitable reward, becau e no such contract is made.
The same necessity does not exist here, a in the case of a
common inn. At the time when this custom of an i nnkeeper 's
liability had origin, wherever the end of the day 's journey of the
wayfaring man brought him, there he was obliged to stop for
the night, and intrust his goods and baggage into the custody of
the innkeeper. But here, the traveler was not compelled to ac
cept the additional comfort of a sleeping car ; h e might have
remained in the ordinary car ; and there were easy methods
1 70
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within his reach by which both money and baggage could be

safely transported. On the train which bore him M^ere a baggage

and express car, and there was no necessity of imposing this

dnty and liability on appellant.

It cannot be supposed that any such measure of duty or lia-

bility attached to appellant, as is declared in the quotation cited

from Bacon's Abridgement to belong to an innkeeper. The

accommodation furnished appellee was in accordance with an

express contract entered into when he bought his berth ticket

at Chicago, which was for the use of a specified couch from

Chicago to St. Louis, and appellant did not render a service

made mandatory by law, as in the case of an innkeeper.

But if it should be deemed that, on principle merely, this

company would be required to take as much care of the goods

of a lodger, as an innkeeper of those of a guest, the same may

be said with reference to the keeper of a boarding-house, or of a

lodging-house. In Dansey v. Richardson, supra, where the inn-

keeper's liability was refused to be extended to a boarding-house
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keeper, it was said by Coleridge, J,: "The liability of the inn-

keeper, as, indeed, other incidents to his position, do not, how-

ever, stand on mere reason, but on custom, growing out of a state

of society no longer existing." In Holder v. Toulby, supra,

where it was held the law imposed no duty upon a lodging-house

keeper to take due care of the goods of a lodger, Calye's case,

8 Co. Rep. 32, was designated as fous juris upon this subject,

where it was expressly resolved, that, though an innkeeper is re-

sponsible for the safety of the goods of a guest, a lodging-house

keeper is not. And in Parker v. Flint, 12 Mod. 255, "if," says

Lord Holt, "one come to an inn and make a previous contract

for lodging for a set time, and do not eat or drink there, he is no

guest, but a lodger, and, as such, is not under the innkeeper's

protection ; but if he eat or drink there, it is otherwise, or if he

pay for his diet there, though he do not take it there."

The peculiar liability of the innkeeper is one of great rigor,

and should not be extended beyond its proper limits. We are

satisfied that there is no precedent or principle for the imposi-

tion of such a liability upon appellant.

Appellant is not liable as a carrier. It made no contract to

carry. Appellee was being carried by the railroad company;

and if appellant were a carrier, it would not be liable for the

loss in this case, because the money was not delivered into the

possession or custody of appellant, which would be essential

to its liability as carrier. Tower v. The Utica and Schenectady

Railroad Co., 7 Hill, 47, 42 Am. D. 36. In Redf. Am. Railw.

Cases, 138, it is said: "But it has never been claimed that the
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within his reach by which both money and baggage could be
safely transported. On the train which bore him were a baggage
and express car, and there was no necessity of imposing this
duty and l iability on appellant.
It cannot be supposed that any such measure of duty or l ia
bility attached to appellant, as is declared in the quotation cited
from Bacon 's Abridgement to belong to an innkeeper. The
accommodation furnished appellee was in accordance with an
express contract entered i nto when he bought his berth ticket
at Chicago, which was for the use of a specified couch from
Chicago to St. Louis, and appellant did not render a service
made mandatory by law, as in the case of an innkeeper.
But i f it should be deemed that, on principle merely, this
company would be required to take as much care of the goods
of a lodger, as an innkeeper of those of a guest, the same may
b said with reference to the keeper of a boarding-house, or of a
lodging-house. In Dansey v. Richardson, supra, where the inn
keeper 's liability was refused to be extended to a boarding-house
keeper, it was said by COLERIDGE, J. : ' ' The liabil ity of the inn
keeper, as, inde cl, other incidents to his position, do not, how
ever, stand on mere reason, but on custom, growing out of a state
of society no longer existing. ' ' In Holder v. Toulby, siipra,
where it was held the law imposed no duty upon a lodging-house
keeper to take due care of the goods of a lodger, C alye 's case,
8 Co. Rep. 32, was designated as fous jilris upon this subject,
where it was expressly resolved, that, though an innkeeper is re
sponsibl e for the safety of the goods of a guest, a lodging-house
keeper is not. And in Parker v. Fl int, 12 Mod. 255, ' ' if, ' ' says
Lord HOLT, ' ' one come to an inn and make a previous contract
for lodging for a set time, and do not eat or drink there, he is no
guest, but a lodger, and, as such, is not under the i nnkeeper 's
p rotection ; but i f he eat or drink there, it is otherwise, or if he
p ay for his diet there, though he do not take it there. ' '
The peculiar liability of the innkeeper is one of great rigor,
and should not be extended beyond its proper limits. We are
satisfi ed that there is no precedent or principle for the imposi
tion of such a liability upon appellant.
Appellant is not l iable as a carrier. It made no contract to
carry. Appellee was being carried by the railroad company ;
and if appellant were a carrier, it woul d not be liable for the,
l oss in this case, because the money was not delivered into the
possession or custody of appellant, which would be essential
to its liability as carrier. Tower v. The Utica and Schenectady
Railroad Co., 7 Hill, 47, 42 Am. D. 36. In Redf. Am. Railw. ,
Cases, 138, it is said : ' ' But it has never been claimed that the
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passenger carrier is responsible for the acts of pickpockets at

their stations, or upon steamboats and railway carriages."

It would be unreasonable to make the company responsible

for the loss of money which was never intrusted to its custody

at all, of which it had no information, and which the owner had

concealed upon his own person. The exposure to the hazard of

liability for losses through collusion, for pretended claims of

loss M'here there would be no means of disproof, would make

the responsibility claimed a fearful one. Appellee assumed the

exclusive custody of his money, adopted his own measures for

its safe-keeping by himself, and we think his must be the re-

sponsibility for its loss.

We hold the instruction to be erroneous, and the judgment of

the court below will be reversed, and the cause remanded.

Judgment reversed.

)C54. BLUM V. SOUTHERN PULLMAN PALACE CAR CO.,

1 Flippin (U. S. Circuit Court) 500. 1876.

Charge of the court delivered by Brown, J. —
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Gentleman of the jury: This is an action to recover of the

defendant the sum of $3,135, lost by the plaintiff while riding

upon a sleeping car owned and controlled by the defendant.

passenger carrier is responsible for the acts of pickpockets at
their stations, or upon steamboats and railway carriages. ' '
It would be unreasonable to make the company responsible
for the loss of money which was never intrusted to its custody
at all, of which it had no information, and which the owner had
conceal d upon his own person. The exposure to the hazard of
liability for losses through collusion, for p retended claims of
loss where there woul d be no means of disproof, woul d make
the r sponsibility claimed a fearful one. App llee as urned the
exclusive cu tody of his money, adopted his own measures for
its safe-keeping by himself, and we think his must be the re
sponsibility for its loss.
We hold the i nstruction to be erroneous, and the judgment of
the court below will be reversed, and the cause r mantled.
Judgment reversed.

The plaintiff left Cairo, in the State of Illinois, about five

o'clock in the evening of March 28, 1873, taking the boat down

the river to Columbus, Kentucky. On the boat, he purchased

54.
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a through ticket by rail from Columbus to INIemphis, and,

shortly after midnight, entered the sleeping car of the defendant

at Humboldt, Tennessee, in which he was assigned a lower berth

1 Flippin (U. S. Circuit Court) 500. 1876.

in the section nearest the front end of the car. He disrobed

himself of his outer garments, placed his waistcoat, in an inside

pocket of which was a wallet containing the money in question,

under his pillow, lay down and went to sleep. The train ar-

rived at Memphis between three and four in the morning, but

the plaintiff did not rise, except for a temporary purpose here-

after explained, until about seven o'clock. Meanwhile, the

other passengers had all left the car. A conductor and porter

employed by the defendant had charge of the car, to which the

conductor and brakemen of the train also had access for the

purpose of collecting fares and regulating its movements. Prior

to entering his berth, plaintiff' paid the conductor of the car $2,

for his lodging, and at the same time handed him his through

ticket to IMemphis to be delivered to the conductor of the train.

In rising to dress himself, the plaintiff found his waistcoat and
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Charge of the court delivered by BROWN, J.Gentleman of the jury : This is an action to recover of the
defendant the sum of $3 ,1 35, lo t by the p laintiff while riding
upon a sleeping car owned and controlled by the defendant.
The plaintiff left Cairo, in the State of Illinois, about five
o 'clock in the evening of l\'Iarch 28, 1 873, taking the boat down
the river to Columbus, Kentucky. On the boat, he purchased
a throuO'h ticket by rail from Columbus to Memphis, and,
shortly after midnight, entered the sleeping car of the defendant
at Humboldt, Tennessee, i n which he was assigned a l ower berth
in the section nearest the front end of the car. He disrobed
himself of h is outer garments, p laced his waistcoat, in an in ide
pocket of which was a wallet containing the money in question,
under his pillow, lay down and went to sleep. The train ar
rived at Memphis between three and four in the morning, but
the plaintiff did not rise, except for a temporary purpose her after explained, until about seven o 'clock. l\!Ieanwhile, the
other passengers had all left the car. A conductor and porter
employed by the d f ndant had charge of the car, to which the
conductor and brakemen of the train also had access for the
purpose of collecting fares and regulating its movements. Prior
to entering his berth p laintiff paid the conductor of the car $2,
for his lodging, and at the same time handed him his through
ticket to 1\'Iemphis to be delivered to the conductor of the train.
In rising to dress himself, the plaintiff found his waistcoat and
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money were missing. The important question of law is pre-

sented as to the measure of defendant's liability.

The first count in the declaration charges defendant with the

responsibility of a common carrier, but there is no evidence to

support it, and it was virtually abandoned upon the argument.

The contract of carriage was with the railroad company. It re-

ceived the ticket of the plaintiff, offered him accommodation in

its passenger car, and was ready to receive his luggage in another

car adapted to that purpose. It drew the sleeping car of the

defendant, collected fares of its passengers, controlled its move-

ments and provided for its safety. Plaintiff's contract with the

railroad company was entirely distinct from that with the de-

fendant.

It is strenuously insisted by plaintiff's counsel, however, the

defendant should be held to the responsibility of an inn-keeper.

If the liability of an inn-keeper at common law does not extend

to all losses of his guests not caused by an act of God, the public

enemies or the negligence of the guest himself, as held by the
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older authorities, he is at least presumptively responsible for all

injuries happening to the goods of his guests entrusted to his

care, and can only exonerate himself by showing that he did

all to ensure their safety which it was in his power to do, and

that no default is attributable to his servants or guests. In re-

gard to goods stolen from his custody, without evidence to show

how, or by whom, it was done, his liability is the same as that

of a carrier. It is admitted that if the defendant is held as an

inn-keeper, it is liable for the loss of the money in question.

The plaintiff's counsel have produced no case directly in point,

nor has the defendant produced any authorities determining

definitely the scope of liability in such cases, although the Su-

preme Court of Illinois has recently decided that the responsi-

bility of a sleeping car company is not that of an inn-keeper.

The analogy is certainly a strong one between the hotel and

sleeping car. The passenger is invited to undress and go to sleep

in a bed provided for that purpose. To accept this invitation his

vigilance must be relaxed, and his clothing and purse exposed

to thieves. But the rigid responsibility of inn-keepers and car-

riers at common law was imposed in older and more troublous

times, when goods were carried in common wagons, passengers

traveled by coach, making frequent stops at houses of public

entertainment, whose proprietors frequently colluded with

thieves and highwayman to plunder their guests. While the

ancient rule is still enforced as against those classes of persons,

the tendency of modern legislation and judicial opinion has been

to limit it strictly to them. The keeper of a private boarding
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money were missing. The important question of law is pre
sented as to the measure of defendant 's liability.
The first count in the declaration charges defendant with the
responsibility of a common carrier, but there is no evidence to
support it, and it was virtually abandoned upon the argument.
The contract of carriage was with the railroad company. It re
ceived the ticket of the plaintiff, off red him accommodation in
its passenger car, and was ready to receive his luggage in another
car adapted to that purpose. It drew the sleeping car of the
defendant, collected fares of its passengers, controlled its move
ments and provided for its safety. Plaintiff 's contract with the
rail road company was entirely distinct from that with the de
fendant.
It i. strenuously insisted by plaintiff 's counsel, however, the
defendant should be h ld to the responsibility of an inn-keeper.
I f the liability of an inn-keeper at common law does not extend
to al l losses of his guests not caused by an act of God, the public
enemies or the negligence of the guest himsel f, as held by the
older authorities, he is at lea t presumptively responsible for al l
injuries happening to the goods of his guests entrusted to his
care, and can only exonerate himsel f by showing that he did
all to ensure their safety which it was in his power to do, and
that no default i s attributable to his servants or guests. In re
gard to goods stolen from his custody, without evidence to show
how, or by whom, it was done, his liability is the same as that
of a carrier. It is arlmitted that if th defendant is h8ld as an
inn-keeper, it is liable for the loss of the money in question.
The plaintiff 's coun el have p roduc d no case · directly in point,
nor has the defendant produced any authorities determining
definitely the scope of l iability in such cases, although the Su
preme Court of Illinois has recently decided that the responsi
bility of a sleeping car company is not that of an inn-keeper.
The analogy is certainly a strong one between the hotel and
sleeping car. The pa senger is invited to undress and go to sleep
in a bed p rovided for that purpose. To accept this invitation his
vigilance must be relaxed, and his clothing and purse exposed
to thieves. But the rigid responsibility of inn-keepers and car
riers at common law was imposed i n older and more troublous
times, when goods were carried in common wagons, passengers
traveled by coach, making frequent stops at houses of publ ic
entertainment, whose proprietors frequently colluded with
thieves and highwayman to p lunder their guests. While the
ancient rule is still enforced as against those classes of persons,
the tendency of modern legislation and judicial opinion has been
to limit it strictly to them. The keeper of a private boarding
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or lodging house, or of a restaurant or coffee house is not an inn-

keeper in the view of the law, notwithstanding he may furnish

lodgings or food, or both, for the entertainment of his guests.

It has also been held that the proprietor of a hotel, for summer

resort, is not an inn-keeper. Notwithstanding an inn-keeper

was responsible for the loss of the horses and carriage of his

guest, the keeper of a livery stable is liable only as bailee for

negligence. So, also, notwithstanding seeming analogies in their

positions, the liability of common carriers has not been extended

to warehousemen, wharfingers, telegraph companies or ordinary

bailees. In all these cases, except the last, the opportunities for

plunder are no less favorable than those of carriers and inn-

keepers. The liability of the inn-keeper, indeed, stands less

upon reason than upon custom growing out of a state of society

no longer existing.

There are good reasons for not extending such liability to

the proprietor df a sleeping car.

1st — The peculiar construction of sleeping cars is such as
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to render it almost impossible for the companj^ even with the

most careful watch, to protect the occupants of berths from be-

ing plundered by the occupants of adjoining sections. All the

berths open upon a common aisle, and are secured only by a

curtain, behind which a hand may be slipped from an adjoin-

ing or lower berth with scarcely a possibility of detection.

2d — As a compensation for his extraordinary liability, the

inn-keeper has a lien upon the goods of his guests for the price

of their entertainment. I know of no instance wdiere the pro-

prietor of a sleeping car has ever asserted such lien^ and it is

presumed that none such exists. The fact that he is paid in ad-

vance does not weaken the argument, as inn-keepers are also

entitled to pre-payment.

3d — The inn-keeper is obliged to receive every guest who

applies for entertainment. The sleeping car receives only first-

class passengers traveling upon that particular road, and it has

not yet been decided that it is bound to receive those.

4th — The inn-keeper is bound to furnish food as well as lodg-

ing and to receive and care for the goods of his guests, and, un-

less otherwise provided by statute, his liability is unrestricted in

amount. The sleeping car furnishes a bed only, and that, too,

usually for a single night. It furnishes no food, and receives no

luggage, in the ordinary sense of the term. The conveniences of

the toilet are simply an incident to the lodging.

5th — The conveniences of a public inn are an imperative

necessity to the traveler, who must otherwise depend upon pri-

vate hospitality for his accommodation, notoriously an uncertain
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or lodging hou e, or o f a restaurant or coffee hou. e is not an inn
keeper in the view of the law, notwithstanding he may furnish
lodgings or food, or both, for the entertainment of h is guests.
It has also been held that the proprietor of a hotel, for summer
resort, is not an inn-keeper. Notwith tandin an inn-ke per
was responsible for the loss of the horse and carriage of his
guest, the keeper of a livery stable is liable only as bailee for
negligence. So, also, notwithstanding seeming analogies in thei r
p ositions, the liability of common carriers has not been extended
to warehousemen, wharfingers, telegraph companie or o ·dinary
bailees. In all the e ca es, except the la t, the opportunities for
p lunder are no le s favorable than tho e of carriers and inn
keepers. The liability of the inn-k eper, indeed, stands l ess
upon reason than upon custom growing out of a state of society
no longer existing.
There are good reasons for not extendinO' such l iability to
the proprietor df a sleeping car.
1st-The peculiar construction of sleeping cars is such a
to render it almo t impossible for the company, even with the
most careful watch, to protect the occupant f berths from be
ing plundered by the occupant of adj oining ections. All the
berths open upon a common aisle, and are secured only by a
curtain behind which a hand may be slipped from an adjoin
ing or lower berth with scarcely a possibility of detection.
2d-As a compensation for his extraordinary liability, the
inn-keeper has a lien upon the goods of his gu st for the price
of their entertainment. I know of no instance where the pro
prietor of a sleeping car has ever as erted such lien, and it is
p resumed that none such exists. The fact that he is paid i n ad
vance does not weaken the argument, as inn-keepers are also
entitled to pre-payment.
3d-The inn-keeper is obliged to receive every guest who
applies for entertainment. The sleeping car receives only :first
class pas engers travelinO' upon that particular road, and it has
IlOt yet been decided that i t i s bound to receive those.
4th-The inn-keeper is bound to furnish food as well as lodg
ing and to receive and care for the goods of his guest , and, un
less otherwi e provided by statute, his l iability is unrestricted i n
amount. The sleeping car furnishes a bed only, and that, too,
usually for a single night. It furnishes no food, and receives no
luggage, in the ordinary sense of the term. The conveniences of
the toilet are simply an incident to the lodging.
5th-The conveniences of a public inn are an imperative
necessity to the traveler, who must otherwise depend upon pri
vate hospitality for his accommodation, notoriously an u ncertain
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reliance. The traveler by rail, however, is under no obligation

to take a sleeping car. The railway offers him an ordinary

coach, and cares for his goods and effects in a van especially pro-

vided for that purpose.

6th — The inn-keeper may exclude from his house every one

but his own servants and guests. The sleeping car is .oJiliged

to admit the employees of the train to collect fares and control

its movements.

7th — The sleeping car can not even protect its guests, for

the conductor of the train has a right to put them off for non-

payment of fare, or violation of its rules and regulations.

I hold, therefore, that sleeping car companies are not subject

to the responsibility of inn-keepers at common law, and that

defendant cannot be held liable upon that ground.

The scope of the liability of companies of this kind, so far

as I know, has never been judicially determined. It is, un-

doubtedly, the law that where a passenger does not deliver his

property to a carrier, but retains the exclusive possession and
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control of it himself, the carrier is not liable in case of a loss,

as, for instance, when a passenger's pocket is picked, or an

overcoat or satchel is taken from a seat occupied by him. Upon

this theory, it is insisted by defendant that it can not be held

liable for negligence, inasmuch as the clothing and effects of its

guests are never formally delivered to it. I can not for a mo-

ment accede to this proposition. It is scarcely necessary to

say that a person asleep cannot retain manual possession or

control of anything. The invitation to make use of the bed

carries mtli it an invitation to sleep, and an implied agreement

to take reasonable care of the guest 's effects while he is in such a

state that care, upon his own part, is impossible. There is all

the delivery which the circumstances of the case admit. I think

it should keep a watch during the night, see to it that no un-

authorized persons intrude themselves into the car, and take rea-

sonable care to prevent thefts by the occupants. Defendant's

own testimony tends to show a custom on its part to keep a

man on watch all night, and to keep the rear door locked. Upon

the night in question, however, both the conductor and porter

were asleep at the rear end of the car for two or three hours

prior to the arrival of the train at Memphis, leaving the front

door unlocked and a brakeman sitting in the front end of the

car. If you find the loss was occasioned by the negligence of the

defendant in this particular, and that the plaintiff' himself was

guilty of no negligence, you will find for the plaintiff. It is

proved, however, that the plaintiff arose once or twice during the

night, either before or after the arrival of the train at Memphis,
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reliance. The traveler by rail, however, is under no obligation
to take a sleeping car. The railway offers him an ordinary
coach, and cares for hi goods and effect in a van especially pro
vided for that purpose.
6th-The inn-keeper may exclude from his house every one
but his own servants and guests. The sleeping car is o.bliged
to admit the employees of the train to collect f�res and control
its movements.
7th-The sleeping car can not even protect its guests, for
the conductor of the train has a right to put them off for non
payment of fare, or violation of its rules and regulations.
I hold, therefore, that sleeping car companies are not sub ·ect
to the responsibility of i nn-keepers at common law, and that
defendant cannot be held liable upon that ground.
The scope of the liability of companies of this kind, so far
as I know, has never been judicially d termined. It is, un
doubtedly, the law that where a pas enger does not deliver his
property to a carrier, but retain the xclu ive po se sion and
control of it him elf, the carrier is not liable in ca e of a loss,
as, for in tance, when a pa enger 's pocket i picked, or an
overcoat or satchel is taken from a seat occupied by him. Upon
this theory, it is insisted by defendant that it can not be held
liable for negligence, inasmuch as the clothing and effects of its
gue t are never formally delivered to it. I can not for a mo
ment accede to thi p ropo ition. It is scarcely nece ary to
say that a person asleep cannot retain manual po e sion or
control of anything. The invitation to make use of the bed
carries w-ith it an invitation to sleep, and an implied agreement
to take reasonable care of the gue t 's effects while he is in such a
state that care, upon hi own part, is impo sible. There is all
the delivery which the circum tance of the case admit. I think
it should keep a watch during the night, see to it that no un
authorized person intrude themselve into the car, and take rea
sonable care to prevent thefts by the occupants. Defendant 's
own testimony tends to show a custom on its part to keep a
man on watch all n ight, and to keep the rear door locked. Upon
the n ight in question, however, both the conductor and porter
we re a leep at the rear end of the car for two or three hours
prior to the arrival of the train at Memphis, leaving the front
door unlocked and a brakeman sitting in the front end of the
car. If you find the loss was occa ioned by the negligence of the
defendant in this particular, an 1 that the plaintiff him elf was
guilty of no negligence, you will find for the plaintiff. It is
proved, however, that the plaintiff arose once or twice during the
night, either before or after the arrival of th e train at 1emphis,
-
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to get a drink of water at a washstand immediately adjoining

his section, but separated from it by a board partition, leaving

his waistcoat under his pillow. There is some conflict of evi-

dence as to whether he could see his berth from where he was

standing. If you find the plaintiff guilty of negligence in this^

regard, and that this negligence contributed to his. loss, then

he is not entitled to recover, notwithstanding the defendant was

also guilty of negligence in the particulars above specified.

The measure of damages only remains to be considered. The

plaintiff again claims the benefit of the law applicable to inn-

keepers, and insists upon his right to recover for the entire

amount of his loss. The same reasoning would entitle him to

recover a fortune if he had seen fit to carry it about his per-

son and lay it under his pillow, and this, too, in the absence of

notice to the company. The defendant, however, like a com-

mon carrier of passengers, is liable only for such property as

the passenger may reasonably be supposed to carry about his

person. It extends to his clothing and personal ornaments, the
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small articles of luggage usually carried in the hand, and a

reasonable sum of money for his traveling expenses. A man may

lawfully carry any sum he chooses about his person, but with

the modern facilities for obtaining drafts and sending money

by" express, it is, to say the least, imprudent to carry a large

amount. As defendant received but two dollars for the use

of its berth, it would be grossly unjust to mulct it in any sum

the plaintiff may choose to swear he has lost, when the charges,

simply, of transmitting this amount by express, might have

been double or quadruple the price paid for the accommodation.

The rule claimed by plaintiff would place carriers and owners

of sleeping cars completely at the mercy of unscrupulous and

designing men. It was, at least, the duty of the plaintiff to

notify the conductor of the amount he carried al)out him, though

even then it is very doubtful whether he could have charged him

with the responsibility.

The substance of the law, then, is this: the defendant was

not only bound to furnish the plaintiff with a berth for his

accommodation, but to keep watch and take reasonable care that

he suffered no loss. If plaintiff's loss was occasioned by the want

of such care, and his own negligence did not contribute to it.

he is entitled to recover such sum as you may deem reasonably

necessary for his personal expenses, considering the length of

his journey, and all the other circumstances of the case.

The jury returned a verdict for $100.
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to get a drink of water at a washstand immediat ly adj inin()'
his section, but separated from it by a board partition, leaYing
his waistcoat under his pillow. There is some conflict of evi
dence as to whether he coul d see his b rth from where he was
standing. If you find the p laintiff guilty of negligence in this
regard, and that this negligence contributed to his loss, th n
he is not entitled to recover, notwithstanding the defendant was
also guilty of negli ence in the particulars above specified.
The measure of damages only remains to be considered. Tne
p laintiff again claims the benefit of the law appl icable to inn
keepers, and insists upon his right to recov r for the entire
amount of his loss. The same reasoning would entitle him to
recover a fortune if he had seen fit to carry it about his per
son and lay it under his pillow, and this, too, in the absence of
notice to the company. The defen dant, however, l ike a com
mon carrier of pa s ngers, is l iabl only for uch property as
the passenger may rea onably be upposed to carry about his
person. It extend to his clothing and personal ornaments, the
small articles of luggage usual ly carried in the hand, and a
reasonable sum of money for his traveling exp n e . A m an may
l awfully carry any sum he choo es about h i per. on, but with
the modern facil ities for obtainin()' draft and sending mon y
by express, it is, to say the lea�t, i mprudent to carry a large
amount. A s d fendant received but two doll ars for the use
of its berth, it woul d be grossly unj ust to mulct it i n any sum
the plaintiff may ch o. e to swear he has lost when the charges,
simply, of transm itting this amount by expre s m ight have
been double or quadruple the price paid for the accommodation.
The rule claimed by plaintiff woul l place carriers and owners
of sleeping cars completely at the m rcy of un crupulous and
designin()' m n. It was, at least, th duty of th plaintiff to
notify the conductor of the amount he carried about him, thouo·h
even then it is very doubtful whether he could have charged him
with the re ponsibility.
The substance of the law, then, i this : the defendant wa'S
not only bound to furnish the plain tiff with a berth for his
accommodation, but to keep watch and take rea onable care that
he suffered no loss. If plainti ff 's lo s was occasioned by the want
of such care, and his own negligence did not contribute to it.
he is entitled to recov r such sum as you may deem reasonabl y
necessary for h i s personal expen e , considering the lengtb o f
his journey, and all the other circumstances of the case.
The jury returned a verdict for $100.
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§ 55 OF INNS AND INNKEEPEES.

55.

>C55. CLARK V. BURNS,

CLARK V. BURNS,

118 Mass. 275; 19 Am. B. 456. 1875.

118 Mass. 275; 19 Am. R. 456.

Action against defendants, owners of the Cunard line of

steamers, as common carriers, also as innkeepers, with counts

1875.

in tort for negligence. According to the agreed state of facts

plaintiff was a first class passenger on defendant's steamer

from Liverpool to New York. On retiring to bed he hung his

Avaistcoat, containing in a pocket the watch, on a hook in the

state room. According to the rules of the boat the state rooms

were not locked, so as to enable the steward to enter to light and

put out the lamps. In the morning the watch was missing. The

captain and purser were at once notified of the loss, and made

a careful but fruitless search. Qn these facts judgment was

ordered for defendants and plaintiff excepted.

Gray, C. J. The liabilities of common carriers and innkeepers,

though similar, are distinct. No one is subject to both liabilities

at the same time, and with regard to the same property. The

liability of an innkeeper extends only to goods put in his charge
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as keeper of a public house, and does not attach to a carrier

who has no house and is engaged only in the business of trans-

portation. The defendants, as owners of steamboats carrying

passengers and goods for hire, were not innkeepers. They

Action against defendants owners of the C unard line of
steamers, as common carriers, also as innkeepers, with counts
in tort for negligence. According to the agreed state of facts
p laintiff was a first class p assenger on defendant 's steamer
from Liverpool to New York. On retiring to bed he hung his
wai tcoat, containing in a pocket the watch, on a hook i n the
state room. According to the rules of the boat the state rooms
were not locked, so as to enable the steward to enter to light and
put out the lamps. In the morning the watch was missing. The
captain and purser were at once notified of the loss, and made
a careful but fruitless search. Qn these facts judgment was
ordered for defendants and plaintiff excepted.

would be subject to the liability of common carriers for the

baggage of passengers in their custody, and might perhaps be

so liable for a watch of the passenger locked up in his trunk

with other baggage. But a watch, worn by a passenger on his

person by day, and kept by him within reach for use at night,

whether retained upon his person, or placed under his pillow,

or in a pocket of his clothing hanging near him, is not so in-

trusted to their custody and control as to make them liable for

it as common carriers. Steamboat Crystal Palace v. Vanderpool,

IGB. Mon. 302; Tower v. Utica Railroad, 7 Hill, 47, 42 Am. D.

36 ; Abbott V. Bradstreet, 55 Me. 530 ; Pullman Palace Car Co.

V. Smith, 24 Am. R. 258, 7 Chicago Legal News, 237.

Whether the defendants' regulations as to keeping the doors

of the state-rooms unlocked, the want of precautions against

theft, and the other facts agreed, were sufficient to show negli-

gence on the part of the defendants, was taking the most favor-

able view for the plaintiff, a question of fact, upon which the

decision of the court below was conclusive. Fox v. Adams Ex-

press Co., 116 Mass. 292. ,

Exceptions overruled. - — ..
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C. J. The l iabilitie of common carriers and innkeepers,
though similar, are distinct. No one is subject to both l iabilities
at the same time, and with regard to the same property. The
liabil ity o f an innkeeper extends on]y to goods p ut in his charge
as keeper of a public hou e, and foe not attach to a carrier
who has no house and is engaged only in the busin ss of trans
portation. 'I1he defendants, as owners of steamboats carrying
p assengers and goods for hire, were not innkeepers. They
would be subject to the liabil ity of common carriers for the
baggage of passenO'ers in their cu tody, and might perhaps be
so liable for a watch of the pa nger locked up in his trunk
with other baggage. But a watch, worn by a passenger on his
person by day, and kept by him within reach for use at night,
whether retained upon hi person, or placed under hi pillow,
or in a pocket of his clothing hanging near him, is_not so in
trusted to their cu tody and control as to make them liable for
it as common carriers. Steamboat Crystal Pal ace v. Vanderpool,
16 B. Mon. 302 ; Tower v. Utica Railroad, 7 Hill, 47, 42 Am. D.
36 ; Abbott v. Bradstreet, 55 Me. 530 ; Pullman Palace Car Co.
v. Smith, 24 Am. R . 258, 7 Chica o Legal News, 237.
Whether the defendants ' regulations as to keeping the doors
of the state-rooms unlocked, the want of precautions against
theft, and the other facts agreed, were sufficient to show negli
gence on the part of the defendants, was taking the most favor
able view for the plaintiff, a question of fact, upon which the
decision of the court bel ow was conclusive. Fox v. Adams Ex
press Co., 1 1 6 fass. 292.
Exceptions overruled.
r.
G RAY,
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56.

v.

§ 56

MUR PHY.

CURT IS V. MURPHY,

56. CURTIS V. MURPHY,

63 Wis. 4; 22 N. W. R. 825; 53 Am. B. 242. 1885.

63 Wis . 4j 22 N. W. R. 825 j 53 Am. R. 242.

1885.

Action against an innkeeper to recover money deposited in the

inn safe. Judgment for defendant.

Cole, C. J. The defendant in this action was the proprietor of

the St. James hotel in Milwankee. The plaintiff was a single

man, and kept a saloon not many blocks distant from the hotel.

The following facts are clearly shown by the plaintiff's own

testimony. About twelve o'clock at night on the 13th of March,

1882, the plaintiff came to the hotel with a disreputable woman

whom he had met on the street and whose name he did not know,

and registered himself and the woman as "Thomas Curtis and

wife, ' ' called for a room and it was assigned him by a person or

clerk who was in charge of the office. The plaintiff testified

that before going to his ::"oom he said to this clerk that he saw on

the top of the register that all moneys and jewels should be given

to the proprietor; when the clerk replied that the proprietor

was in bed and that he held the position of night clerk. There-
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upon the plaintiff handed the clerk $102 for safe-keeping and

took a receipt, which read, "I. 0. U. $102," signed by the clerk.

That night the clerk absconded with the money. The plaintiff

sues to recover it of the proprietor of the hotel.

The natural, perhaps necessary inference from the plaintiff's

own testimony is, that he went to the defendant's hotel at mid-

night with a prostitute, and engaged a room solely for the pur-

pose of having sexual intercourse with the woman. True, he says

that he went to the hotel as a guest and asked the clerk if he

"could stay there for bed and breakfast." But he lived near

by, gave no reason why he did not go to his usual lodging place,

therefore we feel entirely justified in assuming that he went

to the hotel for the unlawful purpose above indicated. This

being the case the question arises whether he was a guest in a

legal sense, and entitled to protection as such. The learned

counsel for the defendant insists that he cannot and should not

be deemed a guest rnder the circumstances, and entitled to the

rights and privileges of one. If the relation of innkeeper and

guest did exist between the parties, it is difficult to perceive

upon what ground the defendant can escape the responsibility

for the loss of the money handed to the clerk or person in charge

of the office ; for the common law, as is well known, on grounds

of public policy, for the protection of travellers imposes an ex-

traordinary liability on an innkeeper for the goods of his guest,

though they may have been lost without his fault.

187

Action against an innkeeper to recover money deposited i n the
inn safe. Judgment for defendant.
COLE, C. J. The defendant in this action was the proprietor of
the St. Jam es hotel in Milwaukee. The plaintiff was a single
man, and kept a saloon not many blocks distant from the hotel.
The following facts are clearly shown by the p laintiff 's own
testimony. About twelve o 'clock at n ight on the 13th of March,
1882, the plaintiff came to the hotel with a disreputable woman
whom he had met on the street and whose n ame he did not know,
and registered himself and the woman as ' ' T homas Curtis and
wife, ' ' called for a room and it was assigned him by a person or
clerk who was in charge of the office. The p laintiff testified
that before going to his :'.'oom he said to this clerk that he saw on
the top of the register th at all moneys and j ewels should be given
to the proprietor ; whe the clerk repl ied that the proprietor
was in bed and that he held the position of night clerk. There
upon the plaintiff handed the clerk $102 for safe-keeping and
took a receipt, which read, " I. 0. U. $102, " signed by the clerk.
That night the clerk absconded with the money. The p laintiff
sues to recover it of the proprietor of the hotel .
The natural, perhaps necessary i � ference from the plaintiff 's
own testimony is, that he went to the defendant 's hotel at mid, night with a prostitute, and engaged a room olely for the pur
p ose of having sexual intercourse with the woman. True, he says
that he went to the hotel as a guest and asked the clerk if he
' ' could stay there for bed and breakfast. ' ' But he l ived near
by, gave no reason why he did not go to his usual lodging place,
therefore we feel entirely j ustified in assuming that he went
to the hotel for the unlawful purpose above indicated. This
being the case the question arises whether he was a guest in a
legal sense, and e ntitled to protection as such. The learned
counsel for the defeHdant insists that he cannot and should not
be deemed a guest L nder the circumstances, and entitled to the
rights and privileges of one. If the relation of innkeeper and
guest did exist between the parties, it is difficult to perceive
upon what ground the defendant can escape the responsibility
for the loss of the money handed to the clerk or person in charge
of the office ; for the common law, as is well known, on grounds
of publ ic pol icy, for the p rotection of travellers i mposes an ex
traordinary liability on an innkeeper for the goods of his guest,
though they may have been lost without his fault.
187

§ 56
§ 56 OF INNS AND INNKEEPEKS.

It is not easy, says Mr, Schouler, to lay do\YD. on the whole

who should be deemed a guest in the common-law sense ; the facts

in each case must guide the decision. Bailments, 256. A guest

is a "traveller or wayfarer, who puts up at an inn." Calye's

case, 8 Coke, 32. "A lodger or stranger in an inn." Jacob's

Law Diet. A traveller who comes to an inn and is accepted be-

comes instantly a guest. Story Bailments, § 477. "It is well

settled that if a person goes to an inn as a wayfarer and traveller,

and the innkeeper receives him into his inn as such, he becomes

the innkeeper's guest, and the relation of landlord and guest,

with all its rights and liabilities, is instantly established between

them." Jalie v. Cardinal, 35 Wis. 118. "The cases show that

to entitle one to the privileges and protection of a guest he must

have the character of a traveller; one who is a mere temporary

lodger, in distinction from one who engages for a fixed period

at a certain agreed rate. The main distinction is the fact that

one is a wayfarer, or transicns, and it matters not how long

he remains, provided he assumes this character. ' ' Clute v. Wig-
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gins, 14 Johns 175, 7 Am. Dec. 448.

In these definitions the prominent idea is that a guest must be

a traveller, a wayfarer, or a transient comer to an inn for lodging

and entertainment. • It is not now deemed essential that a person

should have come from a distance to constitute a guest. "Dis-

tance is not material. A townsman or neighbor may be a travel-

ler and therefore a guest at an inn as well as he who comes

from a distance or from a foreign country. ' ' Walling v. Potter,

35 Conn. 183. Justice Wilde says, in Mason v. Thompson, 9

Pick. 283, 20 Am. Dee. 471, that "it is clearly settled that to

constitute a guest in legal contemplation, it is not essential that

he should be a lodger or haVe any refreshment at the inn. If he

leaves his horse there the innkeeper is chargeable on account of

the benefit he is to receive for the keeping of the horse. ' ' Judge

Bronson, in commenting on this case in Grinnell v. Cook, 3 Hill,

485, 490, 38 Am. Dec. 663, says where the owner of a horse

sent the animal to an inn to be kept, but never went there him-

self, and never intended to go there as a guest, it seemed but

little short of downright absurdity to say that in legal con-

templation he was a guest. On principle it would seem that a

person should himself be either actually or constructively at the

inn or hotel for entertainment in order to establish the relation

of landlord and guest. In Atkinson v. Sellers, 5 C. B. (N. S.)

442, CocKBURN, C. J., remarks: "Of course a man could not

be said to be a traveller who goes to a place merely for the pur-

pose of taking refreshment. But if he goes to an inn for refresh-

ment in the course of a journey, whether of business or of pleas-
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It is not easy, says Mr. Schouler, to lay down on the whole
who shoul d be deemed a guest in the common-law sense ; the facts
in each case must guide the decision. Bailments, 256. A guest
is a " traveller or wayfarer, who puts up at an inn . " Calye 's
case, 8 Coke, 32. ' ' A lodger or stranger i n an inn. ' ' Jacob 's
Law Diet. A traveller who comes to an inn and is accepted be
comes instantly a guest. Story Bailments, § 4 77. " It is well
settled that if a person goes to an inn as a wayfarer and traveller·,
and the innkeeper receives him into his inn as such, he becomes
the innkeeper 's guest, and the relation of landlord and guest,
with a l l its rights and liabilities, is instantly establi bed between
them. ' ' J alie v. Cardinal, 35 Wis. 1 18. ' ' The cases show that
to entitle one to the privileges and protection of a guest he must
have the character of a traveller ; one who is a mere temporary
lodger, in distinction from one who engages for a fixed period
at a certain agree d rate. The main distinction is the fact that
one is a wayfarer, or transiens, and it matters not how long
he remains, provided he assumes this character. ' ' Clute v. Wig
gins, 1 4 Johns 1 75, 7 Am. Dec. 448.
In these definition the prominent idea is that a guest must be
a travel ler, a wayfarer, or a tran ient comer to an inn for lodging
and entertainment. • It is not now deemed es ential that a person
shou ld have come from a distance to constitute a guest. " Dis
tance is not material. A townsman or neighbor may be a travel
ler and therefore a guest at an inn as well as he who comes
from a distance or from a foreign country. ' ' Wall ing v. Potter,
35 Conn. 183. Justice WILDE says, in Mason v. Thompson, 9
Pick. 283, 20 A m. Dec. 471, that " it is clearly settled that to
constitute a guest in legal contempl ation, it is not es. ential that
he should be a lodger or have any refreshment at the inn. If he
leaves his horse there the innkeeper is chargeable on account of
the benefit he is to receive for the keeping of the horse. " Judge
BRONSON, in commenting on this case in Grinnell v. Cook, 3 Hill ,
485, 490, 38 Am. Dec. 663, says where the owner of a horse
sent the animal to an inn to be kept, but never went there him
self, and never intended to go there as a guest, it seemed but
l ittle short of downright ab.,, u rdity to say that in legal con
templ ation he was a guest. On principle it would seem that a
person should himself be either actually or constructively at the
inn or hotel for entertainment in order to establ ish the relation
of landlord and guest. In Atkinson v. Sellers, 5 C. B. ( N. S. )
442, COCKBURN, C . J., remarks : ' ' Of course a man could not
be said to be a traveller who goes to a place merely for the pur
pose of taking refre hment. But if he goes to an in� for refresh
ment in the course of a journey, whether of business or of p leas188
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ure, he is entitled to demand refreshment and the innkeeper is

justified in supplying it."

If a traveller have no personal entertainment or refreshment at

an inn, but simply care and food for his horse, he may be a guest,

for he makes the inn his temporary abode — his home for the time

being. Ingalsbee v. Wood, 36 Barb. 452; Coykendall v. Eaton,

55 Barb. 188. And while the definition of guest has been some-

what extended from its original meaning, it does not include

every one who goes to an inn for convenience to accomplish some

purpose. If a man or woman go together or meet by concert at

an inn or hotel in the town or city where they reside, and take a

room for no other purpose than to have illicit intercourse, can

it be that the law protects them as guests ? Is the extraordinary

rule of lial)ility which was originally adopted from considera-

tions of public policy to protect travellers and wayfarers, not

merely from the negligence, but the dishonesty of innkeepers and

their servants, to be extended to such persons? If so, then for

a like reason it should protect a thief who takes a room at an
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inn and improves the opportunity thus given to enter the rooms

and steal the goods of guests and boarders. We do not think

that the relation of innkeeper and guest can or does arise in the

eases supposed. One whose status is a guest is a traveller or

transient comer who puts up at an inn for a lawful purpose, to

receive its customary lodging and entertainment. It is not one

who takes a room solely to commit an offense against the laws of

the state. So upon the facts detailed by the plaintiff himself,

we have no hesitation in saying that he was not a guest at the

hotel within the legal sense of the term. The relation of land-

lord and guest was never established between them.

We feel the more confidence in the correctness of this conclu-

sion when we consider the duties of an innkeeper. An innkeeper

is bound to take in all travellers and wayfaring persons and to

entertain them if he can accommodate them for a reasonable

compensation, and he must guard their goods with proper dili-

gence. Bac. Abr., tit. "Inns and Innkeepers (C.) ;" Story Bailm.,

§ 476. Now if the defendant had been aware of the purpose of

the plaintiff in applying for a room, could he not have refused

to receive him into his house? Nay, more; if the plaintiff had

been received by the clerk and a room had been assigned him,

could not the defendant on learning the purpose for which the

room had been taken, have incontinently turned the plaintiff

and the woman with him into the street, or have called the police

and had them arrested? It seems to us there can be no doubt

of the right of the defendant thus to have treated the plaintiff.

But if the plaintiff was a guest and entitled to the rights and
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§ 56

ure, he is entitled to demand refreshment and the innkeeper is
j ustified in supplying it. ' '
I f a traveller have no personal entertainment or refreshment at
a n inn, but simply care and food for his horse, he may be a guest,
for he makes the inn his temporary abode-his home for the time
being. Ingalsbee v. Wood, 36 Barb. 452 ; Coykendall v. Eaton,
55 Barb. 188. And while the definition of guest has been some
what extended from its original meaning, it does not include
ev ry one who goes to an inn for convenience to accomplish some
p urpo e. If a man or woman go together or meet by concert at
an inn or hotel in the town or city where they reside, and take a
room for no other purpose than to have illicit intercourse, can
it be that the law p rotects them as guests ? Is the extraordinary
rule of liability which was originally adopted from considera
tions of public policy to protect travellers and wayfarers, not
merely from the negligence, but the dishonesty of innkeepers and
their servants, to be extended to such persons ? If so, then for
a l ike reason it should protect a thief who tak s a room at an
inn and improves the opportunity thus given to enter the rooms
2tnd steal the goods of guests and boarders. We do not think
that the relation of innkeeper and guest can or does arise in the
cases supposed. One whose status is a guest is a traveller or
transient comer who puts up at an inn for a lawful purpose, to
receive its cu tomary lodging and entertainment. It is not one
who takes a room solely to com mit an off nse against the l aws of
the tate. So upon the facts d tailed by the p l a intiff himsel f,
we have no he itation in saying that he was not a guest at the
h tel within the 1 gal s nse of the term. The relation of land
l ord and guest was never established between them.
vVe feel the more confidence in the correctne s of this conclu
sion when we con ider the duties of an innkeeper. An innkeeper
is bound to take in all travellers and wayfaring persons and to
entertain them if he can accommodate them for a reasonable
compensation, and he must guard their goods with proper dili
gence. Bae. Abr., tit. " Inns and Innkeepers ( C.) ; " Story Bailm.,
§ 476. Now if the defendant had been aware of the purpose of
tb e pl ainti ff in applying for a room, could he not have refused
to r ceive him into his house ? Nay, more ; if the plaintiff had
hecn received by the clerk and a room had been assigned him,
cou l d not the defendant on learning the purpose for which the
room had been taken, have incontinently turned the p laintiff
and the woman with him into the street, or have called the police
and had them arrested ? It seems to us there can be no doubt
of the right of the defendant thus to have treated the p laintiff.
But if the plaintiff was a guest and entitled to the rights and
1 8!)

§ § 5 6, 57
§§ 56, 57 OF INNS AND INNKEEPERS.

privileges of a person having that status at the hotel, he could

not have been turned into the street, though his profligate con-

duct was outraging all decency and ruining the reputation of the

hotel.

The questions which have frequently come before the courts for

consideration were whether a person, upon the facts of the case,

was a traveller or a temporary sojourner so as to be deemed a

guest, or whether he was to be regarded as a boarder or one at

the hotel as a special customer. These questions are elaborately

examined in some of the cases above cited; also in McDaniels v.

Eobinson, 26 Vt. 316, 62 Am. D. 574; Berkshire Woolen Co. v.

Proctor, 7 Cush. 417 ; Norcross v. Norcross, 53 Me. 163 ; Pinker-

ton V. Woodward, 33 Cal. 547, 91 Am. D. 657 ; Hancock v. Rand,

94 N. Y. 1, 46 Am. Rep. 112; Smith v. Keyes, 2 T. & C. 650;

Fitch V. Casler, 17 Hun, 126; McDonald v. Edgerton, 5 Barb.

560; Shoecraft v. Bailey, 25 Iowa, 554; Manning v. Wells, 9

Humph. 746, 51 Am. Dec. 688.

It seems to have been taken for granted in the court below that
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the plaintiff was a guest at the hotel. But the learned County

Court held that § 1725, R. S., requires the guest to deliver his

money to the innkeeper himself, or to a clerk having authority

from the innkeeper to receive it. As it did not appear that the

clerk in this case had such authority, the defendant was relieved

from responsibility for the money lost by the clerk. We should

hesitate to affirm the correctness of this vicAV of the law. On the

contrary, we think a traveller when he goes to a hotel at night

and finds a clerk in charge of the office, assigning rooms, etc., has

the right to assume that such clerk represents the proprietor and

has authority to take charge of money which may be handed him

by a guest for safe-keeping. But still in the view which we have

taken of the character of the plaintiff, and that he was not a

guest at the hotel, this error of the court is immaterial. On the

whole record the judgment is right and must be affirmed.

Judgment affirmed.

57. BENNET V. MELLOR,

5 Term Reports 273. 1793.

The defendant was an innkeeper, against whom the plaintiff

brought his action for the value of goods stolen out of the inn.

At the trial before Buller, J., at the last Lancaster assizes, it ap-

peared that the plaintiff's servant had taken the goods in ques-

tion to market at Manchester, and not being able to dispose of

them went with them to the defendant's inn, and asked the de-
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privileges of a person having that stat us at the hotel, he could
not have been turned into the street, though his profligate con
duct was outraging all decency and ruining the reputation of the
hotel.
The questions which have frequently come before the courts for
consideration were whether a person, upon the facts of the case,
was a traveller or a temporary soj ourner so as to be deemed a
guest, or whether he wa to be regarded a a boar ler or one at
the hotel as a special customer. These q iestions are elaborately
examined i n some of the cases above cited ; also in 1cDaniels v.
Robinson, 26 Vt. 316, 62 m . D. 574 ; Berkshire Woolen Co. v.
Proctor, 7 Cush. 417 ; Torcross v. Norcross, 53 fe. 163 ; Pinker
ton v. Vvoodward, 33 Cal. 54:7, 9 1 Am. D. 657 ; Hancock v. Rand,
94 . Y. 1, 4 6 Am. Rep. 1 1 2 ; Smith v. Keyes 2 T. & C. 650 ;
Fitch v. Casler, 1 7 Hun, 1 2 6 ; 'IcDonald v. E dO'erton, 5 Barb.
560 ; Shoecraft v. Bailey 25 Iowa, 554 ; l\fanning v . Wells, 9
Humph. 746, 5 1 Am. Dec. 6 8.
It seems to have been taken for granted in the court below that
the plaintiff was a gue t at the hotel. But the learned County
Court held that
1725, R. S . , requires the guest to deliver his
mon y to the innkeeper him elf, or to a cl rk having authority
from the innkeeper to receive it. As it did not appear that the
clerk in this ca. e had such authority, the defendant was relieved
from re pon ibility for the money lost by the clerk. We should
he itate to affirm the correctness of thi view of the law. On the
c'o ntrary, we think a trav ll r when he goe to a hotel at night
and find: a clerk in charO'e of the office, assiO'ninO' rooms, etc., has
the right to assume that such clerk repr ents the proprietor and
has authority to take charge of money which may be handed him
by a guest for safe-keeping. But still in the view which we have
taken of the character of the plaintiff, and that he was not a
guest at the hot 1 , this error of the court is immaterial. On the
whol e r cord the ju lgment is right and must be affirmed.
Judgment affirmed.
57.

BENNET V. M EL L OR,

5 Term Reports 273.

1793.

The defendant was an innkeeper, against whom the p laintiff
brought his action for the value of goods stolen out of the inn.
At the trial before Buller, J., at the last Lancaster assizes it ap
peared that the plai ntiff 's servant had taken the goods in ques
tion to market at Manchester, and not being able to dispose of
them went with them to the defendant 's inn, and asked the de1 Q()

BENNETT

BENNETT v. MELLOR. § 57

fendant's wife if he could leave the goods there till the week fol-

lowing (meaning the next market day) ; she said she could not tell,

for they were very full of parcels. The plaintiff's servant then

sat down in the inn, had some liquor, and put the goods on the

floor immediately behind him. When he got up after sitting there

a little while, the goods were missing. A verdict was found for

the plaintiff ; and in reporting this case upon a motion for a new

trial, Buller, J., observed that he was of opinion that if the de-

fendant's wife had accepted the charge of the goods upon the

special request made to her, he should have considered her as a

special bailee, and not answerable in this case, having been guilty

of no actual negligence; but that not being the case, he con-

sidered this to be the conunon case of goods brought into an

inn by a guest, and stolen from thence, in which case the inn-

keeper was liable to make good the loss.

AsHHURST, J. It does not appear to me that there is any

ground for granting a new trial. If it had appeared, as the de-

fendant's counsel have suggested, that these goods were lost
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through the mere negligence of the plaintiff's servants, the case

might have deserved greater consideration; but nothing of that

v. MELLOR.

§ 57

fendant 's wife i f he could leave the goods there till the week fol
lowing ( meaning the next market day) ; she said she could not tell,
for they were very full of parcels. The plaintiff 's servant then
sat down in the inn, had some liquor, and put the goods on the
floor immediately behind him. When he got up after sitting there
a l ittle while, the goods were m is ing. A verdict was found for
the p lainti ff ; and in reporting this case upon a motion for a new
trial, Buller, J., observed that he was of opinion that if the de
fendant 's wife had accepted the charge of the goods upon the
special request made to her, he should have con idere d her a a
special bailee, and not answerable in this case, having been guilty
of no actual negligence ; but that not being the case, he con
sidered this to be the common case of goods brought into an
inn by a guest, and stolen from thence, in which case the inn
keeper was l iable to make good the loss.

kind appears on the judge's report. According to the report,

the case was simply this: the plaintiff's servant came to the inn,

and desired to have the liberty of leaving the goods, which he

could not dispose of in the market, until the next week ; that pro-

posal was rejected; then he sat down in the inn as a guest, with

the goods behind him, and during that time the goods were taken

away. But, although his request was not complied with, he was

entitled to protection for his goods during the time he continued

in the inn as a guest,

Buller, J. Although the defendant refused to take charge of

the goods until the next week, the circumstances of this case dis-

tinguish it from that cited, where the innkeeper said his house

was full and refused to take in the guest ; that, if true, is a good

excuse; and if false, the innkeeper is liable to an action for re-

fusing to take in the guest. But here the request was merely to

take care of the plaintiff 's goods until the next week ; if the de-

fendant had taken the goods upon that request, he could only

have been liable as a bailee ; but that proposal was not accepted,

and then this case stands on general grounds. It is clear that

the goods need not be in the special keeping of the innkeeper

in order to make him liable; if they be in the inn, that is suf-

ficient to charge him. In Calve 's case it is said "Although the

guest doth not deliver his goods to the inn-holder to keep, nor

acquaints him with them, yet if they be carried away or stolen,

191

ASHHURST, J. It does not appear to me that there is any
ground for granting a new trial. If it had appeared, as the de
fendant 's counsel have uggested, that these goods were lost
throu()'h the mere neglio·ence of the plaintiff 's servants, the case
might have deserved greater consid ration · but nothing of that
kind appears on the judge 's report. According to the rep rt,
the case was simply thi : the plaintiff 's ervant came to the inn,
and de ired to have the liberty o f leavincr th good , which he
could not dispose of in the market, until the next week ; that p ro
posal was rejected · th n h e sat down in the inn as a guest with
the goods behind him, and durin()' that time the goods were taken
away. But, although hi request was not complied with he was
entitled to protection for his goods during the time he continued
in the inn as a guest.
B LLER, J. Although the defendant refu ed to take charge of
the goods until the next week, the circum tance of this case di tingui . h i t from that cited, where the innkeeper aid his house
was full and refused to take in the gue t ; that, if true, is a good
excuse ; �nd if fal e, the innkeeper is liable to an action for re
fusing to take in the gue t. But here the request was merely to
take care of the plaintiff 's goods until the next week ; i f the de
fendant had taken the goods upon that request, he could onl y
have been liable a s a bailee ; but that p roposal was not accepted,
and then this case stands on general grounds. It is clear that
the goods need not be in the special keeping of the innkeeper
in order to make him l iable · if they be in the inn, that is suf
ficient to charge him. In Ca lye 's case it is sai d ' ' A lthough the
guest doth not del iver his goods to the inn-h ol der to keep, nor
acquaints him with them, yet if they be carried away or stol n:

§ � 5 7, 58
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the innkeeper shall be charged; and therewith agrees 42 Ed. 3.

11 a." There it is said that on the words of the writ the inn-

keeper is answerable for everything in his inn, but not for a horse,

which the owner orders to be put out to pasture. One of the

passages cited from Com. Dig. cannot be supported, if taken in

a general sense ; for all the authorities agree that it is not neces-

sary to prove negligence in the innkeeper.

Grose, J. Calye's case, which is a good comment on the writ

which gives this action, decides this present case. According to

that, if a man go into an inn and is accepted there as a guest,

the innkeeper is bound to take care of the goods of the guest;

and so says the case in Dyer. If indeed the innkeeper had re-

fused to take in the plaintiff's servant, as a guest, and he had

notwithstanding gone into the inn, the plaintiff could not have

charged the defendant with the loss of his goods ; in such a case

the innkeeper refuses at his peril, and if it be without reason,

an action lies for the refusal; but in this case there was no re-

fusal of the person ; the defendant merely refused to take care
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of the goods until the next week. And when the plaintiff's ser-

vant was sitting in the inn, with the consent of the innkeeper

(for the latter did not object to receive him) , he was in the same

situation as any other guest, and entitled to the same protection

for his goods.

Rule discharged.

58. BOWELL V. DE WALD ET AL.,

2 Ind. App. 303, 28 N. E. R. 430. 1891.

Action for money stolen from a satchel at an inn. One Cas-

well, a travelling salesman of De Wald & Co., had been collecting

for them, and became a guest of Bowell at the Ross House, giv-

ing the satchel containing .$252 to a servant of the inn. He put

it in the coat room adjoining the office. When Caswell called

for the satchel, he found it had been opened and the money ab-

stracted.

OF INNS A D I J KE E PERS.

the innkeeper shall be charged ; and therewith aO'rees 42 Ed. 3.
11 a. " There it is said that on the words of the writ the inn
keeper i answerable for everything in his inn, but not for a hor. e ,
which the owner orders to be put out to pasture. One of the
passages cited from Com. Dig. cannot be supported, i f taken in
a general sense ; for all the authorities agree that it i not neces
sary to prove negligence in the innkeeper.
GROSE, J. Calye 's case, which is a good comment on the writ
which gives this action, decides thi present case. According to
that, if a man go into an inn and is accepted there a a guest,
the innkeeper is bound to take care of the goods of the guest ;
and so ay the case i n Dyer. If indeed the innkeeper had re
fused to take in the plaintiff 's servant, as a guest, and he had
notwithstanding gone into the inn, the p laintiff could not have
charged the defendant with the l oss of his good ; in such a case
the innkeeper refuses at his peril, and i f it be without reason,
an action lies for the refu al ; but in this case there was no re
fusal of the person ; the defendant m rely refu. ed to take care
of the goods until the next week. And when the pl aintiff 's ser
vant ''rn itti ng in the inn with the con. ent of the innkeepe1�
( for the latter di l not object to receiv hi m ) , he was in the same
i. t u ation a any other gue t, and entitled to the same protection
for his good .
Rule discharged.
.

,

Robinson, J. (After stating the facts and disposing of mat-

ters of pleading and practice). There is some conflict in the eases

as to the extent of liabilities of innkeepers. In some it is held

that they are responsible to the same extent as common carriers.

In note 5 to section 472, Story Bail. (8th ed.), it is said that

some American cases seem to hold that the innkeeper may exon-

58.

BOWELL V. DE WALD ET AL. ,

2 Ind. App. 303 28 N . E . R . 430.

1891.

erate himself by positive proof that he was not in any way negli-

gent, citing a number of cases, among which is that of Laird v.
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Action for money stolen from a atchel at an inn. One Cas
\Yell, a travel l ing salesman of De Wald & Co., had been collecting
for them, and became a gu st of Bowell at the Ross Hou e, giv
ing the satchel containing $252 to a servant of the inn. He put
it in the coat room adjoining the office. When Ca well called
for the satchel, be found it had been opened and the money ab
stracted.
ROBINSON, J.

( After statin g the facts and d isposing of mat
ters o f pleading and p ractice ) . There is some conflict i n the ca es
as to the extent of l iabilities of innkeepers. In some it is held
that they are respon ible to the same extent as common carrier .
In note 5 to ection 472, Story Bail. ( 8th ed. ) , it is said that
some American ca es seem to hol d that the innkeeper m ay exon
erate himsel f by positive proof that he was not in any way negli
gent, citing a number of case , a mong which · is that of Laird v.
1 (\ C)

BOWELL
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Eichold, 10 Ind. 212, 71 Am. D. 323. That case decides that

although an innkeeper is prima facie liable for the loss of the

goods of his guest, yet that he may exonerate himself by show-

ing that the loss happened without any fault on his part, and

that he exercised the strictest care and diligence. Baker v. Des-

sauer, 49 Ind. 28.

It is said in 11 Am. and Eng. Encyc. of Law, p. 77, par. 51,

** According to one line of cases, perhaps constituting a majority

of the decisions, it is, as before explained, not necessary for the

guest to prove negligence to support his action for the loss of

his goods against the innkeeper ; nor will proof by the innkeeper

that he was guilty of no negligence be an excuse for him, unless

he brings himself within those cases excepted. But, according

to a different line of cases, the prima facie liability of the inn-

keeper is based on the presumption of his fault or negligence, and

that he may exonerate himself by positive proof that he was not

in any way negligent.

"The general rule of diligence, on the part of innkeepers,
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is that of 'uncommon care,' as Lord Holt has it, or 'the ex-

tremest care, ' as some of the books have it. But it has been laid

down that public utility 'requires that innkeepers be held liable

for all losses' which might have been prevented by ordinary

care.' "

The following cases, decided by the Supreme Court, have a di-

rect bearing upon this question: Hill v. Owen, 5 Blackf. 323,

35 Am. D. 124; Thickstun v. Howard, 8 Blackf. 535; Laird v.

Eichold, supra; Baker v. Dessauer, supra.

It seems clear that these cases, without conflict, declare the

rule of law to be that an innkeeper is prima facie liable for any

loss or injury to the goods of his guest, not occasioned by the act

of Providence, the public enemies or the fault of the guest, and

the prima facie liability is based upon the presumption that the

loss or injury arose from the negligence or fault of the innkeeper,

but that an innkeeper being thus prima facie liable may excul-

pate himself by proof that the loss did not happen through any

neglect or fault on his part, or that of his servants for whom he is

responsible. In Laird v. Eichold, supra, after stating the au-

thorities, the court says: "This, we think, is the correct doc-

trine, founded on principle, as well as authority. Innkeepers,

on grounds of public policy, are held to a strict accountability for

the goods of their guests. The interests of the public, we think,

are sufficiently subserved, by holding the innkeeper prima facie

liable for the loss or injury of the goods of his guest ; thus throw-

ing the burthen of proof upon him, to show that the injury or

loss happened without any default on his part, and that he ex-
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Eichold, 10 Ind. 2 12, 7 1 Am. D . 323. That case decides that
althoubh an innkeep0r is prima facie liable for the loss of the
goods of his guest, yet that he may exonerate h imself by show
ing that the loss happened without any fault on his part, an d
that he exercised the strictest care and diligence. Baker v. Des
sauer, 49 Ind. 28.
It is said i n 1 1 Am. and Eng. Encyc. of Law, p. 77, par. 5 1 ,
" According to one l i n e o f cases, perhaps constituting a majority
o f the decisions, it is, as before explained, n ot necessary for the
guest to prove neglio'ence to support his action for the loss of
his goods a ainst the innkeeper ; nor will proof by the innkeeper
that he was guilty of no negligence be an excuse for him, unless
he brings himself within those cases excepted. But, according
to a different line of cases, the prima facie liability of the inn
keeper is based o n the presumption of his fault or negligence, and
that he may exonerate himself by positive proof that he was not
i n any way negligent.
' ' The general rule of diligence, on the p art of innkeepers,
is that of ' un common care, ' as Lord Holt has it, or ' the ex
tremest care, ' as some of the books have it. But it has been laid
down that public utility ' requires that innkeepers be held liable
for all losseSr which might have been prevented by ordinary
care. ' ' '
The fol lowing cases, decided by the Supreme Court, have a di
rect beari ng upon this qu stion : H ill v. Owen, 5 Blackf. 323,
35 Am. D. 124 ; Thickstun v. Howard, 8 Blackf. 535 ; Laird v.
Eichold, supra )· Baker v. Dessauer, siipra.
It seems clear that these cases, without conflict, declare the
rule of law to be that an innkeeper is prima facie liabl e for any
loss or injury to the goods of his guest, not occasioned by the act
of Providence, the public enemies or the fault of the guest, and
the prima facie liability is based upon the presumption that the
loss or injury aro e from the negligence or fault of the innkeeper,
but that an innkeeper being thus prima facie liable may excul
pate himsel f by proof that the loss did not happen through any
neglect or fault on his part, or that of his servants for whom he is
responsible. I n Laird v. E ichold, supra, after stating the au
thorities, the court says : ' ' This, we think, is the correct doc
trine, founded on principle, as well as authority. Innkeeperc;; ,
on grounds of public policy, are held to a strict accountability for
the goods of their guests. The interests of the public, we think,
are sufficiently subserved, by holding the innkeeper prima facie
l iabl e for the loss or injury of the goods of his guest ; thus throw
ing the burthen of proof upon him, to how that the injury or
loss happened without any default on his p art, and that he ex13

193

§ 58

§ 58 OF INNS AND INNKEEPERS.

ercised the strictest care and diligence. And it is more in accord-

ance with the principles of natural justice, to permit him to ex-

onerate himself by making such proof, than to shut the door

against him and hold him responsible for an accident happening

entirely without his fault, and against which strict care and

prudence would not guard."

In Johnson v. Richardson, 17 111. 302, 63 Am. D. 369, the court

says : ' ' The general doctrine deducible from the authorities, an-

cient and modern, is, that keepers of public inns are bound well

and safely to keep the property of the guests accompanying

them at the inn ; and in case such property is lost or injured, the

innkeeper can only absolve himself from liability by showing

that the loss or injury occurred without any fault whatever on

his part; or, by the fault of the guest, his companions, or serv-

ants ; or, by superior force ; and the burden of proof to exonerate

the innkeeper is upon him, for in the first instance the law will

attribute the loss or injury to his default."

There are many other authorities in harmony with this doe-
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trine, but it is unnecessary to cite them.

It was not, therefore, necessary to allege in the complaint care-

lessness and negligence on the part of the appellant.

The sixth finding of the court reads as follows : ' ' That on said

day said baggage-room was not secured by lock or otherwise, and

it was open, and that said baggage-room had two exterior win-

dows facing the rear yard. There was a rear door to the of-

fice of the hotel which was about six feet from the door of said

baggage-room ; that, on the afternoon of the day said money was

taken, said clerk, who was a boy sixteen years of age, was for

a period of several hours the only person in charge of said office

OF INNS AND I

KE EPERS.

ercised the strictest care and diligence. And it is more in accord
ance with the principles of natural justice, to permit him to ex
onerate himself by making such proof, than to shut the door
against him and hold him re ponsible for an accident happening
entirely without his fault, and against which strict care and
prudence would not guard. ' '
In Johnson v. R ichardson, 17 Ill. 302, 63 Am. D . 369, the court
says : ' ' The general doctrine deducible from the authorities, an
cient and modern, is, that keepers of public inns are bound well
and safely to keep the property of the guests accompanying
them at the inn ; and in ca e such property is lost or i njured, the
innkeeper can only absolve himself from liability by showing
that the loss or inj ury occurred without any fault whatever on
his part ; or, by the fault of the guest, h is companions, or serv
ants ; or, by superior force ; and the burden of proof to exonerate
the innkeeper is upon him, for in the first instance the law will
attribute the los or inj ury to his default. ' '
There are many other authorities i n harmony with this doc
trine, but it is unneces ary to cite them.
It was not, therefore, nece sary to alleae in the complaint care
lessness and negligence on the part of the appellant .
•

and baggage-room, and he was absent from said office and bag-

gage-room several times during the course of the afternoon in

question on the front porch of the hotel, at one time for at least

twenty minutes, when he was the only person in charge of said

office and baggage-room, and the said baggage-room could have

been entered from the door of the rear of said office, when said

clerk was on the front porch, without his being able to see the

person so entering said baggage-room. Said defendant did not

issue any check to said Caswell for his valise. The guests of said

hotel were permitted at all times to enter said baggage-room, and

on said day there were twenty guests at said hotel, and the trav-

eling bags or valises of those who had such baggage were kept

in said baggage-room. Defendant had no safe in his hotel office

for keeping money or valuables of his guests, and the said Cas-
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The ixth :finding of the court reads as follows : ' ' That on said
day sai d baggage-room wa not ecured by lock or otherwise, and
it was open, and that said baggage-room had two xterior win
dows facing the r ar yard. Th re was a r ar door to the of
fi ce of the hotel which was about six feet from the door of said
baggage-room ; that, on the afternoon of the day sai d money was
taken, sai d clerk, who was a boy sixteen years of age, was for
a period of several hours the only person in charge of said office
and baggage-room, and he was absent from said office and bag
gage-room several times during the cour e of the afternoon in
question on the front porch of the hotel, at one time for at least
twenty minutes, when he was the only person in charge of said
office and baggage-room, and the said baggage-room could have
been entered from the door of the rear of said office, when said
clerk was on the front porch, without his being able to see the
person so entering said baggage-room. Said defendant did not
issue any check to said Caswell for his valise. The guests of said
hotel were permitted at all t imes to enter said baggage-room, and
on said day there were twenty guests at sai d hotel, and the trav
eling bags or valises of those who had such baggage were kept
in said baggage-room. Defen dant had no safe in his hotel office
for keeping money or valuables of his guests, and the said Cas194
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well did not inform said defendant of the contents of his valise. ' '

Under the ease of Johnson v. Richardson, supra, and Coskery

V. Nagle, 30 Cent. Law. Jour. 158, the failure of the guest to in-

form the innkeeper or his servant that his valise contained val-

unables does not constitute negligence.

The judgment is affirmed, with costs.

v.

§ § 58, 59

ALDRICH.

well did not inform said defendant of the contents of his valise. ' '
Under the case o f Johnson v. Richardson, supra, and Coskery
v. Nagle, 30 Cent. Law. Jour. 158, the failure of the guest to in
form the innkeeper or his servant that his valise contained val
unables does not constitute negligence.
•

59. SIBLEY V. ALDRICH,

33 N. H. 553; 66 Am. D. 745. 1856.

Case, for injury to a horse left by plaintiff's servant in the

The j udgment is affirmed, with costs.

stable of defendant's inn. It appeared that the horse was kicked

by the horse of another traveler, and his leg broken, but defend-

ant offered evidence, which was excluded, that there was no neg-

ligence on the part of himself or his servants. Verdict for plaint-

iff, by consent, judgment to be rendered thereon or verdict set

59.

SIBLEY V. ALDRICH,

aside as court should see fit.

By Court, Perley, C. J. The defendant offered to prove that

33 N. H. 553 j 66 Am.

D.

745.

1856.

the damage to the plaintiff's horse was not caused by any actual

negligence of himself or his servants. He did not offer to prove
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that it happened through the negligence or default of the plaint-

iff, direct or implied ; nor by irresistible force, inevitable accident,

or by the act of God or the public enemy. The question would

seem to be whether, as a general rule, and in all cases, an inn-

keeper can discharge himself from liability for the loss of his

guest's goods by showing that it did not happen by the actual

neglect or default of himself or his servants.

On this point the authorities are not unanimous. Story, in his

work on bailments, sec. 482, says : "By the common law, as laid

Case, for injury to a horse left by plaintiff 's servant in the
stable of defendant 's inn . It appeared that the horse was kicked
by the horse of another traveler, and his leg broken, but defenr.l
ant offered evidence, which was excluded, that there was no neg
ligence on the part of him elf or his servants. Verdict for plaint
iff, by consent, judgment to be rendered thereon or verdict set
aside as court should see fit.

down in Calye's Case [8 Co. 32], an innkeeper is not chargeable

unless there is some default in him or in his servants, in the well

and safe-keeping and custody of his guest's goods and chattels

within his common inn, but he is bound to keep them safe, with-

out any stealing or purloining" — quoting thus far the language

of the report in Calye's Case, supra, and then he adds: "This

doctrine is, however, to be taken with the qualification that the

loss will be deemed prima facie evidence of negligence. ' ' And in

section 472, he says that this doctrine should be recfeived with

some hesitation, in view of the case of Richmond v. Smith, 8

Barn. & Cress. 9, where a different view of the law seems to

have been entertained. Story's authority on a question of this
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By Court, PERLEY, C . J. The defendant offered to prove that
the damage to the plaintiff 's horse was not caused by any actual
negligence of himself or his servants. He did not offer to prove
that it happened through the negligence or default of the pl aint
iff, direct or implied · nor by irresistible force, inevitable accident,
or by the act of God or the public enemy. The question would
seem to be wh th r, as a general rule, and in all cases, an inn
keeper can discharge himself from l iability for the loss of his
guest 's goods by showing that it did not happen by the actual
neglect or default of him elf or his servants.
On this point the authorities are not unanimous. Story, in his
work on bailments, sec. 482, says : ' ' By the common l aw, as laid
down in Calye 's Case [8 Co. 32] , an innkeeper is not chargeable
unless there is some defaul t in him or in his servants, in the well
and safe-keeping and custody of his guest 's goods and chattels
within his common inn, but he is bound to keep them safe, with
out any stealing or purloining "-quoting thus far the language
of the report in Calye 's C ase, supra, and then he adds : ' ' This
doctrine is, however, to be taken with the qualification that the
loss will be deemed prima facie evidence of negligence. ' ' And i n
section 472, he says that this doctrine should be received with
some hesitation, in view of the case of Richmond v. Smith, 8
Barn. & C ress. 9, where a different view of the law seems to
have been entertained. Story 's authority on a question of this
1 n�
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nature is undoubtedly of great weight; but it is to be observed

that he states his opinion with some hesitation, and he does not

appear to have reached a conclusion in this instance, after his

usual extensive and careful examination of the authorities.

In Dawson v. Chamney, 5 Ad. & EL, N. S., 165, it was held

that when goods have been deposited in a public inn, and there

lost or injured, the presumption is that the loss or damage was

caused by the negligence of the innkeeper or his servants; but

that this presumption may be rebutted, and if the jury find in

favor of the inmkeeper as to negligence, he is entitled to succeed

on a plea of not guilty. Lord Denman cited Story as authority

for this rule. The circumstances of Dawson v. Chamney, supra,

were much like those of the present case. The plaintiff gave his

horse in charge to the defendant's hostler, who placed him in a

stable with another horse, that kicked him and caused the injury

complained of. Metcalf v. Hess, 14 111. 129, is to the same point,

that an innkeeper may discharge himself by showing that the

loss happened without any default on his part. The foregoing
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authorities go to sustain the position of the defendant.

In Merritt v. Claghorn, 23 Vt. 177, the court held that an

action can not be maintained against an innkeeper to recover

for property lost by fire, which was occasioned by inevitable

casualty, or superior force, and w^ithout any negligence on the

part of the "innkeeper or his servants. This last case is put on

peculiar grounds, and can not be regarded as an authority for

the general position that an innkeeper may discharge himself

by showing that the loss did not happen by his default. The

fire took in another building and spread to the inn.

So in Kisten v. Hildebrand, 9 B. Mon. 72, 48 Am. D. 416, it

was held that an innkeeper is prima facie liable, but not for a

loss by external force or robbery, or if the loss occur by the

neglect of the guest or his servants, or his companions: For-

ward V. Pittard, 1 T. R. 27, 31.

On the other hand, there are numerous authorities, direct and

strong, to the point that the innkeeper can not discharge himself

by showing that loss did not happen by his default, but that

he must go further, and show that it was caused by the default,

direct or implied, of the owner.

Thus Chancellor Kent, 2 Com, 574, says: "An innkeeper, like

a common carrier, is an insurer of the goods of his guest, and

can only limit his liability by express agreement or notice. Rig-

orous as this law may seem, and hard as it may actually be in

some instances, it is, as Sir William Jones observes, founded on

the principles of public utility to which all private considera-

tions ought to yield." Metcalf, in his note to Bedle v. Morris,

196

OF INNS AND INNKEEPERS.

nature is undoubtedly of great weight ; but it is to be observed
that he states his opinion with some hesitation, and he doe not
appear to have reached a conclusion in this instance, after his
usual extensive and careful examination of the authorities.
In Dawson v. Chamney, 5 Ad. & E l., N. S., 1 65, it was held
that when goods have been deposited in a public inn, and there
.
lost or injured, the presumption is that the loss or damage was
caused by the n gligence of the innkeeper or his servants ; but
that this presumption may be rebutted, and if the j ury find in
favor of the inlil.keeper as to negligence, he is entitled to succeed
on a plea of not guilty. Lord Denman cited Story as authority
for this rule. The circumstances of Dawson v. Chamney, supra,
were much like those of the present case. The plaintiff gave his
horse in charge to the defendant 's hostler, who placed him in a
stable with another horse, that kicked him and caused the inj ury
complained of. Metcalf v. Hess, 1 4 I l l. 129, is to the same point,
that an innkeeper may discharge himself by showing that the
loss happened without any default on his part. The foregoing
authorities go to sustain the position of the defendant.
In Merritt v. C laghorn, 23 Vt. 17 7, the court held that an
action can not be maintained against an innkeeper to recover
for property lost by fire, which was occasioned by inevitable
casualty, or superior force, and without � ny negligence on the
part of the · innkeeper or his servant . This last case is put on
pecul iar grounds, and can not be r gard d as an authority fo-r
the general position that an innkeeper may discharge himself
by showin()' that the loss did not happen by his default. The
fi re took in another building and spread to the inn.
So in Kisten v. Hil debrand, 9 B. Mon. 72, 48 Am. D. 41 6, it
was held that an innkeeper is prima facie liable, but not for a
lo.�s by extern al force or robbery, or if the loss occur by the
neglect of the guest or his servants, or his companions : For
ward v. Pittard, 1 'l' . R. 27, 31.
On the other hand, there are numerous authorities, direct and
strong, to the point that the innkeeper can not discharge himself
by showi ng that loss did not happen by his default, but that
he mu t go further, and show that it was caused by the default,
direct or implied, of the owner.
Thus Chancellor Kent, 2 Com. 57 4, says : ' ' An innkeeper, like
a common carrier, is an insurer of the goods of his guest, and
can only limit his liability by express agreement or notice. Rig
orous as this law may seem, and hard as it may actually be in
some instances, it is, as Sir William Jones observes, founded on
the principles of public utility to which all private considera
tions ought to yield. ' ' Metcalf, in his note to Bedle v. Morris,
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Yelv. 162, places the liability of an innkeeper and common car-

rier on the same footing, and so does the civil law: Domat, B.

1, T. U., sec. 2, a, 1. Burgess v. Clements, 4 Man. & Sel. 306, was

much considered. The point there decided was, that an innkeep-

er is not answerable for the goods of his guest which are lost

through the negligence of the guest out of a private room in the

inn, chosen by the guest for the purpose of exhibiting the goods

for sale, the use of which room was granted by the innkeeper,

who, at the same time, told the guest that there was a key, and

that he might lock the door, which he neglected to do. In com-

menting on Calye's Case, 8 Co. 82, and the language of the old

writ. Lord Ellenborough is reported to have said : ' ' There can

be no doubt, also, that there may be circumstances, as if the

guest by his own neglect induces the loss, or himself introduces

the person who purloins the goods, which form an exception to

the general liability, as not coming within the words pro defectu

Jwspitatoris, and under such circmnstances the plaintiff shall not

complain of the loss," And Le Blanc, J., in the same case, says:
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"We must take the facts from the report, and also that the

judge stated to the jury that the innkeeper was responsible to

his guest for the safe custody of his goods, but that the guest

might by his own misconduct discharge the innkeeper from that

responsibility." Here the general responsibility of the innkeep-

er for the safety of his guest's goods is clearly conceded. The

decision is put on the ground of misconduct in the guest, which

caused the loss, without any intimation that mere want of negli-

gence in the innkeeper would discharge him. Farnworth v. Pack-

wood, 1 Stark. 249, is to the same point with Burgess v. Kent,

4 Mau. & Sel. 306.

In Richmond v. Smith, 8 Barn. & Cress. 9, Lord Tenterden

says : " It is clear that at common law, when a traveler brings

goods to an inn, the landlord is responsible for them. In this

respect I think the situation of the landlord was precisely analo-

gous to that of the common carrier;" and Bailey, J., in the same

case, says: "It appears to me that an innkeeper's liability very

closely resembles that of a common carrier. He is prima facie

liable for any loss not occasioned by the act of God or the king's

enemies, although he may be exonerated when the guest chooses

to have the goods under his own care."

In Kent v. Shuckard, 2 Barn. & Ad. 803, Lord Tenterden is

reported to have used the following language: "Innkeepers,

like common carriers, are liable by the custom of the realm. The

principle on which the liability of an innkeeper for the loss of

the goods of his guest is founded is, both by the civil and common

law, to compel the innkeeper to take care that no improper per-
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Yelv. 162, places the liability of an innkeeper and common car
rier on the same footing, and so does the civil law : Domat, B.
1, T. U., ec. 2, a , 1 . Burgess v. C lements, 4 Mau. & Sel. 306, was
much considered. The point there decided was, that an innkeep
er is not answerable for the goods of his guest which are lost
through the negligence of the guest out of a private room in the
inn, cho en by the guest for the purpose of exhibiting the goods
for sale, the use of which room was granted by the innkeeper,
who, at the same time, told the guest that there was a key, and
that he might lock the door, which h e neglected to do. In com
menting on Calye 's Case, 8 Co. 32, and the language of the old
writ, Lord Ellenborough is reported to have said : ' ' There can
be no doubt, also, that there may be circumstances, as if the
guest by his own neglect induces the loss, or h imself i ntroduces
the person who purloins the goods, which form an exception to
the general liability, a not coming within the words pro defectu
h ospitatoris, and under such circumstances the plaintiff shall not
complain of the los . ' ' And Le Blanc, J., in the same case, says :
' ' We must take the facts from the report, and also that the
judge stated to the jury that the i nnkeeper was respon ible to
his guest for the safe custody of his goods, but that the guest
might by his own mi conduct discharge the innkeeper from that
responsibility. ' ' Here the general responsibility of the innkeep
er for the safety of his guest 's goods i clearly conceded. The
decision is put on the ground of misconduct in the guest, which
cau ed the lo s, without any intimation that mere want of negli
gence in the i nnkeeper would d ischarge him. Farnworth v. Pack
wood, 1 Stark . 249, is to the same point with Burgess v. Kent,
4 Mau. & Sel. 306.
In Richmond v. Smith, 8 Barn. & C ress. 9, Lord Tenterden
says : " It is clear that at common law, when a traveler brings
goods to an inn, the landlord is responsible for them. I n this
respect I think the situation of the landlord was precisely analo
gous to that of the common carrier ; " and Bailey, J., in the same
case, says : ' ' It appears to me that an innkeeper 's liability very
closely resembles that of a common carrier. He is prima facie
liable for any loss not occasioned by the act of God or the king 's
enemies, although he may be exonerated when the guest chooses
to have the goods under his own care. ' '
I n Kent v. Shuckard, 2 Barn . & Ad. 803, Lord Tenterden is
reported to have used the following l anguage : ' ' Innkeepers,
l ike common carriers are liable by the custom of the realm. The
principle on which the liability of an innkeeper for the loss of
the goods of his guest is founded is, both by the civil and common
law, to compel the innkeeper to take care that no improper per, 0 17
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son be admitted into his house, and to prevent collusion between

him and other persons. In the Digest, L. 4, T. 9, sec. 1, after

stating the law that an innkeeper is liable for the goods of his

guest, it is said, Nisi hoc essct statiitum materia daretur cum

furihus adversus eos, quos rccipimit, coeundi."

Armistead v. Wliite, 6 Eng. L. & Eq. 349, was an action

against an innkeeper, and the judge charged the jury that if the

owner of the goods was guilty of gross negligence, the innkeeper

was discharged. The court held the instructions were sufficiently

favorable to the plaintiff, and queried whether it was necessary

that the negligence of the plaintiff should be gross, to discharge

the defendant. It is not easy to understand why the cause

should have been left to the jury in this way, if the doctrine of

the prior case of Dawson v. Chamney, 5 Ad. & EL, N. S., 165,

had been recognized for law, and it is worthy of remark that

no allusion is made to Dawson v. Chamney, supra, in the report

of Armistead v. White, supra.

In Mason v. Thompson, 9 Pick. 280, 20 Am. D. 471, it was
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decided that an innkeeper is liable for the loss of his guest's

goods committed to his care, unless the loss is caused by the act

of God or the common enemy, or by the fault of the guest. And

Wilde, J., in delivering the opinion of the court, says that this

rule may undoubtedly in some eases subject the innkeeper to loss

without any negligence or default on his part; that innkeepers

as well as common carriers are regarded as insurers of property

committed to their care, and are bound to make restitution for

any loss or injury not caused by the act of God or the common

enemy, or the neglect or fault of the owner. And it was decided

in Washburn v. Jones, 14 Barb. 193, that an innkeeper is liable

for all losses and damages happening, even without his default,

excepting such as are caused by inevitable accident or the public

enemy.

The question was very fully and ably discussed in the recent

case of Shaw v. Berry, 31 Me. 478 [52 Am. Dec. 628], and the

court there came to the conclusion that to discharge an innkeeper

from liability for the loss of goods in his charge it is not sufficient

for him to show that the loss did not happen by his neglect or

default, but that he must go further and show that it happened

by the fault, direct or indirect, of the owner.

The leading case on this subject is Calye's Case, 8 Co. 32, a, in

which the point resolved was, that if a horse is put out to pas-

ture at the request of the owner by an innkeeper, and is stolen,

the innkeeper is not liable, because the horse, not being infra

hospitium, is not in the charge and custody of the innkeeper as

such, and his liability as an innkeeper does not attach. The re-
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son be admitted into his house, and to p revent collusion between
him and other persons. In the Digest, L. 4, T. 9, sec. 1, after
stating the law that an innkeeper is liable for the goods of his
guest, it is said, Nisi h oc ess t sta t u t u m niateria daretur cum
furibus adversit,s eos, quos recipiunt, coeimdi. "
Armistead v. White, 6 Eng. L. & Eq. 349, was a n action
against an innkeeper, and the judge charged the j ury that if the
owner of the goods was guilty of gro nealigence, the innkeeper
" as discharged. The court held the instruction were ufficiently
favorable to the plaintiff, and queried whether it was neces ary
that the negligence of the plainti ff should be gro
to di charge
the defendant. It is not easy to understand why the cause
should have been left to the jury in this way, if the doctrine of
the prior ca e of Daw on v. Chamney, 5 Ad. & EL, N. S., 1 65,
had been recognized for law, and it is worthy of remark that
no al lusion is made to Dawson v. Chamney, supra, in the report
of Armistead v. White, supra.
In Ia on v. Thomp. on 9 Pick. 2 0, 20 Am. D. 471, it was
decided that an innk per is liable for the loss of his gue t 's
goods committed to his care, unle the lo s i caused by the act
of G od or the common enemy, or by the fault of the guest. And
Wilde J., i n deliv ring the opinion of th court, says that this
rule may undoubtedly in som cases ubject th innkeeper to los
vYithout any neglig nee or d fault on hi part ; that innke pers
as well a common ca rri rs are reaard d as in urer of property
committed to their car and are bound to mak re titution for
any lo s or injury not cau d by th act of G oel or the common
enemy, or the negle t or fault of the owner. And it was decided
in Washburn v. Jone , 14 Barb. 1 93, that an innkeeper is liable
for all los e an l damag s ha ppening, even without his default,
exc pting uch as are caused by i nevitable accident or the public
enemy.
The question was very fully and ably discu sed in the recent
case of Shaw v. Berry, 31 Ie. 4 7 [ 52 Am. Dec. 62 ] , and the
court there came to the conclu ion that to discharge an innkeeper
from liability for the l oss of goods in his charg it is not sufficient
for him to show that the los did not happ n by his neglect or
default, but that he must go further and show that it happened
by the fault, direct or indirect, of the owner.
The leading ca e on thi subject is Calye 's Case, 8 Co. 32, a, in
which the point re. ol v d was, that i f a hor e i put out to pas
ture at the reque t of the owner by an innkeeper, and i s stolen,
the innkeeper is not liable, because the hors , not being infra
hospitiit,m, is not in the charge and custody of the innkeeper as
such, and his liability as an innkeeper does not attach. The re1 �R

SIBLEY
SIBLEY V. ALDRICH. § 59

port cites the words of the old writ, and states that by it all

the cases concerning hostlers may be decided. The part of the

writ which bore on the point resolved was that which limits the

liability of the innkeeper, by the custom of the realm, to goods

of the guest infra hospitium; and in commenting on the language

of the writ, the reporter says that "the innkeeper shall not be

charged unless there be a default in him or his servants in the

well and safe-keeping and custody of the guest's goods within

his common inn ; for the innkeeper is bound in law to keep them

safe there, without any stealing or purloining, but he ought to

keep his goods and chattels there in safety." Considering the

connection of these remarks with the point resolved in the case,

we think they could not have been intended to lay down any rule

defining the extent of the innkeeper's liability for goods in his

custody as such, but merely to state that his liability was con-

fined to goods deposited in the inn.

The case then proceeds to state an exception to the rule that

the goods within the common inn the innkeeper ought to keep in
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safety, to wit, that if the goods are stolen by one whom the

guest brings with him, the innkeeper is not liable, for then the

fault is the guest's. There is no statment in the report that ac-

tual negligence is necessary to charge the innkeeper, or that he

can discharge himself by showing that the goods were not lost by

his actual negligence.

The language of the old writ has sometimes been made the

ground of an inference that there must be actual negligence to

charge an innkeeper. The writ recites, "that by the custom of

the realm, innkeepers are bound to keep the goods of their

guests within their common inn, without substraction or loss, night

and day, ita quod pro defectu hujus modi Jiospitatorum sed servi-

entium suoruni" — no damage shall in any manner befall such

guest. The innkeeper is bound to keep the goods of his guest

so that no damage happen by his default or that of his servants.

The argument is, that the term pro defectu implies actual fault

and negligence. But the innkeeper is sued for neglecting to per-

form his legal duty; and the question occurs. What is the duty

which the law and the custom of the realm imposes on him?

If the law holds him to keep the goods of his guest at all events,

except in case where the loss happens by the act of God or the

public enemy, or by the fault of the guest, then if the goods are

lost by mere accident, or by robbery, without any want of actual

care on his part, the innkeeper has still failed to perform his

legal obligation, and the goods are lost by his neglect and failure

to perform the duty which the law imposes. The law, in such
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port cites the words o f the old writ, and states that by it all
the cases concerning hostlers may be decided. The part of the
writ which bore on the point resolved was that which limits the
liability of the innkeeper, by the custom of the realm, to goods
of the guest infra h ospitiurn; and in commenting on the language
of the writ, the reporter says that " the innkeeper shall not be
charged unless there be a default in him or his servants in the
well and safe-keeping and custody of the guest 's goods within
his common inn ; for the innkeeper is bound in law to keep them
safe there, without any stealing or purloining, but he ought to
keep his goods and chattels there in safety. ' ' Considering the
connection of these remarks with the point r olved i n the case,
we think they could not have been intended to lay down any rule
defining the extent of the innkeeper 's l iabil ity for goods in his
custody as such but merely to tate that his liability was con
fined to good deposited in the inn.
The case then procee ds to state an exception to the rule that
the goods within the common inn the innkeeper ought to keep in
safety, to wit, that i f the goods are stol n by one whom the
gue t brings with him, the innk ep r is not liable, for then the
fault is the guest ' . There i no statment in the report that ac
tual negligence is necessary to charge the innkeeper, or that he
can di charge himself by showing that the goods were not lost by
his actual negliO'ence.
The language of th old writ has sometim s been made the
ground of an inference that there mu t be actual negligence to
charge an innkeeper. The writ recite , ' ' that by the cu tom of
the realm, innke p rs are bound to k ep the goods of th ir
guests within their common inn, without sub traction or loss, night
and day, ita quad pro def ectu hi1,ji1,s modi h ospitatorit, m sed servi
e n t ium s1wrum "-no damage shall i n any manner befall such
gue t. The i nnkeeper is bound to keep the goods of his guest
so that no damage happen by his default or that of his servants.
The argument i , that the term pro def ectu implies actual fault
and negligence. But the innkeeper is sued for neglecting to per
form his legal duty ; and the question occurs, What is the duty
which the law and the custom of the realm imposes on him �
I f the law holds him to keep the goods of his guest at all events,
except in case where the loss happens by the act of God or the
public enemy, or by the fault of the gue t, then if the goods are
lost by mere accident, or by robbery, without any want of actual
care on his part, the innkeeper has still failed to perform his
] eO'al obliO'ation , and the goods are lost by his neglect and failure
to perform the duty which the l aw imposes. The law, in such
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case, charges the innkeeper with the duty of keeping the goods

safely, and imputes to him the fault, if they are lost or damaged.

In this view of their meaning these words of the writ are by

no means idle and unmeaning, because the innkeeper is not in

all cases liable for the loss of goods intrusted to his care. The

loss may happen by the act of God, by the public enemy, or by

the fault of the owner, and in that case the damage does not

happen by the default of the innkeeper. If the declaration

should merely allege that the goods were lost or damaged, with-

out averring that the loss or damage happened by default of the

innkeeper or his servants, it is apprehended that it would be

substantially defective, and bad on demurrer, on the strictest

rule which has been applied to the innkeeper's liability.

This argument, from the form of pleading, might be urged

with equal force to show that a common carrier is only liable

for loss that happens by his actual negligence. In the settled

form of declaring in a case against a carrier, it is alleged that

the defendant, "neglecting his duty in that behalf, did not
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safely and securely carry," etc., "but so negligently and im-

properly conducted himself that by and through the negligence,

carelessness, and default of the defendant," the goods were lost

or damaged: Angell on Carriers, 429, note; Raphael v. Pick-

ford, 5 Man. & G. 551 ; 2 Ch. PI. 271, 272.

And in the ancient form of declaring against a common car-

rier, the custom of the realm is alleged to be that absque suh-

stractione, amissione, seu spoliatione, portare tenentur, ita quod

pro defectu dictorum communium postatorum, seu servienitum

suorum hujus modi bona et catalla, eis sic ut prefertur delib-

erata, non suit perdita, amissa, seu spoliata;" and in assigning

the breach it was alleged that "pro defectu honae custodiae

ipsius defendentis et servientium suorum perdita et amissa fue-

runt."

Three different rules appear to be laid down on this subject

in different authorities.

1. That the innkeeper is prima facie liable for the loss of

goods in his charge; but may discharge himself by showing that

the goods were not lost by his negligence or default, and this is

the ground taken by the defendant in the present case. This

view of the law is sustained by Dawson v. Chamney, 5 Ad. & El.,

N. S., 165, and by Metcalf v. Hess, 14 111. 129.

2, That the innkeeper is discharged by showing how the acci-

dent happened and that it happened by inevitable accident or

irresistible force, though the accident might not amount to what

the law denominates the act of God, and the force might not be

the power of a public enemy. This rule is countenanced by
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case, charges the innkeeper with the duty of keeping the good�
safely, and imputes to him the fault, i f they are lost or damaged.
In this view of thei r meaning these words of the writ are by
no means idle and unmeaning, because the innkeeper is not i n
a l l cases liable for the loss of goods intrusted t o his care. The
loss may happen by the act of God, by the public enemy, or by
the fault of the owner, and in that case the damage does not
happen by the default of the innkeeper. If the declaration
should merely allege that the goods were lost or damaged, with
out averring that the loss or damage happened by default of the
innkeeper or his servants, it is apprehended that it would be
substantially defective, and bad on demurrer, on the strictest
rule which has been applied to the innkeeper 's liability.
This argument, from the form of pleading, might be urged
with equal force to show that a common carrier is only liable
for loss that happens by his actual negligence. In the settled
form of declaring in a case against a carrier, it is alleged that
the defendant, ' ' neglecting his duty in that behalf, did not
safely and securely carry, ' ' etc., ' ' but so negligently and im
properly conducted himself that by and through the negligence,
carelessness, and default of the defendant, ' ' the goods were lost
or damaged : Angell on Carriers, 429, note ; Raphael v. Pick
ford, 5 Man. & G. 551 ; 2 Ch. Pl. 2 7 1 , 272.
And in the ancient form of declaring against a common car
rier, the custom of the realm is alleged to be that absque sub
stractione, amissione, seu spoliatione, portare tenentur, ita quad
pro defectu dictorit,m communiiim postatorum, seu servienitum
suorum h it,jit,s modi bona et catalla, eis sic id prefertur delib
erata, non sit,it perdita, amissa, seit, spoliata; ' ' and in assigning
the breach it was alleged that " pro defectu bonae custodiae
ipsius clefenclentis et servientium suorum perclita et amissa fue
runt. "
Three different rules appear to be laid down on this subject
in different authorities.
1. That the innkeeper is prima facie liable for the loss of
goods in his charge ; but may discharge himself by showing that
the goods were not lost by his negligence or default, and this is
the groun d taken by the defendant i n the present case. This
view of the l aw is sustained by Dawson v. Chamney, 5 Ad. & El.,
N. S., 1 65, and by Metcalf v. Hess, 14 Ill. 129.
2. That the innkeeper is discharged by showing how the acci
dent happened and that it happened by inevitable accident or
irresistible force, though the accident might not amount to what
the law denominates the act of God, and the force might not be
the power of a public enemy. This rule is countenanced by
'>no
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Merritt v. Claghorn, 23 Vt. 177, and Kisten v. Hildebrand, 9 B.

Mon. 72, 48 Am. D. 416.

3. That the innkeeper is liable, unless the loss was caused by

the act of God or the public enemy, or by the fault, direct or

implied, of the guest. This rule is maintained in Burgess v.

Clements, 4 Mau. & Sel. 306; Richmond v. Smith, 8 Barn. &

Cress. 9 ; Farnworth v. Packwood, 1 Stark. 249 ; Kent v. Shuck-

ard 2 Barn. & Ad. 803; Armistead v. Yv^hite, 6 Eng. L. & Eq.

349 ; Mason v. Thompson, 9 Pick. 280, 20 Am. D. 471 ; Shaw v.

Berry, 31 Me. 478, 52 Am. Dec. 628.

Of text-writers. Story, though with hesitation, goes for the

first rule. Kent states the third rule strongly,, and IMetcalf

adopts the same, and the civil law places the liability of the

innkeeper and the common carrier on the same footing.

It is somewhat singular that on a practical question, which

must be as old as the rudiments of the law, there should be

found at this day such diversity of opinion and decision. It is

probably OAving to the obscure way in which the subject is
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treated in the report of Calye's Case, 8 Co. 32, and the different

interpretations which have been put on that case. On the

whole, we think that the better rule is the strict one as laid down

in the elaborate and very satisfactory case of Shaw v. Berry,

supra. The weight of authority is heavily that way, and the pol-

icy and analogies of the law lead to the same conclusion.

Judgment on the verdict.

60. CUTLER Y. BONNEY,

30 Mich. 259; 18 Am. R. 127. 1874.

Action against an innkeeper for loss due to fire. Judgment

for defendants.

Campbell, J. Plaintiffs brought suit to recover the value of

certain horses, a wagon, and some goods destroyed by fire in the

barn of defendants, who were innkeepers. It is found by the

court that there was no fault or negligence in defendants or their

servants, the fire which destroyed the barn and its contents hav-

v.
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Merritt v. C laghorn, 23 Vt. 177, and Kisten v. Hildebrand, 9 B.
Mon. 72, 48 Am. D. 416.
3. That the innkeeper is liable, unless the loss was caused by
the act of God or the public enemy, or by the fault, direct or
implied, of the guest. This rule is maintained in Burgess v.
C lements, 4 Mau. & Sel. 306 ; Richmond v. Smith, 8 Barn. &
C ress. 9 ; Farnworth v. Packwood, 1 Stark. 249 ; Kent v. Shuck
ard 2 Barn. & Ad. 803 ; Armistead v. White, 6 Eng. L. & Eq.
349 ; Mason v. Thompson, 9 Pick. 280, 20 Am. D. 471 ; Shaw v.
Berry, 31 l\tie. 4 78, 52 Am. Dec. 628.
O f text-writers, Story, though with hesitation, goes for the
first rule. Kent states the third rule strongly, and 1\!Ietcalf
adopts the same, and the civil l aw places the liability of the
i nnkeeper and the common carrier on the same footing.
It is somewhat singular that on a practical question, which
must be as old as the rudiments of the law, there should be
found. at this day such diversity of opinion and decision. It is
p robably owing to the ob cure way in which the subject is
treated in the report of Calye 's C ase, 8 Co. 32, and the different
interpretations which have been put on that case. On the
whole, we think that the better rule is the strict one as laid down
in the elaborate and very satisfactory case of Shaw v. Berry,
supra. The weight of authority is heavily that way, and the pol
icy and analogies of the law lead to the same conclusion.
Judgment on the verdict.

ing been either accidental or incidental, and taking from an alley

or public way outside. No question arises upon anything except

the obligation of innkeepers to respond to their guests for prop-

erty thus destroyed without negligence. It is admitted that the

property was in the custody of defendants in that capacity.

60.

CUTLER

V.

BONNEY,

It is unfortunate that upon this subject there is some confu-
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30 Mich . 259 j 18 A m. R. 127.

1874.

A ction against an innkeeper for loss due to fire.
for defendants.

J udgment

CAMPBELL, J. Plaintiffs brought suit to recover the value of
certain horses, a wagon, and some goods destroyed by fire in the
barn of defendants, who were i nnkeepers. It is foun d by the
court that there was no fault or negligence in defendants or their
servantsi the fire which destroyed the barn and its contents hav
ing been either accidental or incidental, and taking from an alley
or public way outside. No question arises upon aiiything except
the obligation of innkeepers to respond to their guests for p rop
erty thus destroyed without negligence. It is admitted that the
property was in the custody of defendants in that capacity.
It is unfortunate that upon this subject there is some confun1Y1
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sion, arising from the loose dicta in which many courts have

indulged, when dealing with cases involving the liability of inn-

keepers. It is unsafe to give any force to such remarks beyond

the analogies of the cases in which they are found. Upon all

questions not decided by recognized and accepted precedents,

we can only rest upon the ancient maxims of the common law.

In order to hold a bailee liable for that which is in no respect

to be imputed either to his own negligence, or to that of persons

for whom he is responsible, there should be found clear author-

ity. The common law has declared this liability against one

class of bailees, and has made common carriers responsible for

all losses not caused by public enemies, or some casualty in no

way arising out of human action. It is claimed by plaintiffs

that in this respect common carriers and innkeepers stand on

precisely the same footing ; and it is not claimed that defendants

can be made liable in the present case on any narrower ground.

There are many cases in which it has been said by judges that

the liability is not distinguishable. Most of these have been col-
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lected in the notes of Mr. Holmes to the last edition of Kent's

Commentaries. — 2 Kent, 596. But, except in the decisions to be

especially referred to hereafter, there is nothing in the facts of

any authority which we have discovered, which called for any

such remark, or which would justify the enforcement of a lia-

bility for such a loss as the present.

With one or two exceptions the cases referred to have arisen

from thefts or unexplained losses of property, while it was with-

in the legal custody or protection of the innkeeper. The rule ac-

tually applied in all of these cases has been that all such losses

were presumably due to the neglect of the innkeeper. Generally,

and perhaps universally, he has been held to an absolute responsi-

bility for all thefts from within, or unexplained, whether commit-

ted by guests, servants, or strangers. But he has quite as uni-

formly been discharged, by any negligence of the guest conducing

to the injury, and he has not been held for acts done by the ser-

vants of guests, or by those whom they have admitted into

their rooms. And in many cases he has been held discharged

where the guest has exercised any special control over his prop-

erty. The general principle seems to be that the innkeeper guar-

antees the good conduct of all persons whom he admits under his

roof, provided his guests are themselves guilty of no negligence

to forfeit the guarantee.

Beyond this, we have found no decided ease anywhere. We

have found no decision holding innkeepers liable for losses by

purely accidental casualties, or from riots, or acts of force from

without, such as have been from the beginning excepted by the
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sion, ar1smg from the l oose dic ta i n which many courts have
indulged, when dealing with cases i nvolving the liability of inn
keepers. It is unsafe to give any force to such remarks beyond
the analogies of the cases in which they are found. Upon all
questions not decided by recognized and accepted precedents,
we can only rest upon the ancient maxims of the common law.
In order to hold a bailee liable for that which is in no respect
to be imputed either to his own negligence, or to that of persons
for whom he is responsible, there should be found clear author
ity. The common law has declared this liability against one
class of bailees, and has made common carriers responsible for
all losses not caused by public enemies, or some casualty in no
way arising out of human action. It is cl aimed by p lainti ffs
that i n this respect common carriers and innkeepers stand on
precisely the same footing ; and it is not cl aimed that defendants
can be made liable in the pre ent case on any narrower ground.
There are many cases in which it has been said by j udges that
the liability is not distinguishable. Most of these have been col
lected in the notes of Mr. Holmes to the last edition of Kent 's
Commentaries.-2 Kent, 596. But, except in the decisions to be
especially referred to hereafter, there is nothing in the facts of
any authority which we have discovered, which called for any
such remark, or which would j ustify the enforcement of a l ia
bility for such a loss as the present.
With one or two exceptions the cases referred to have arisen
from thefts or unexpl ained losses of property, while it was with
in the legal custody or protection of the innkeeper. The rule ac
tual ly applied in al l of th se cases has been that a l l such losses
were presumably due to the neglect of the innkeeper. General ly,
and perhaps universally, he has been hel d to an ab olute re ponsi
bil ity for all thefts from within, or unexplained, whether commit
ted by gu sts, serva nts, or trangers. But he has quite as uni
formly been discharged, by any negligence of the guest conducing
to the injury, and he has not been held for act done by the ser
vants of guests, or by those whom they have admitted into
their rooms. And in many cases he has been held discharged
where the guest has exercised any specia l control over his prop
erty. The general principle seems to be that the innkeeper guar
antees the good conduct of all persons whom he admits under his
roof, provided his guests are themselves guilty of no negligencf'
to forfeit the guarantee.
Beyond this, we have foun d no decided ca e anywhere. We
have found no decision holding innkeepers l iable for l osses by
purely accidental casualties, or from riots, or acts of force from
with0ut, such as have been from the beginning excepted by the
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text writers. These writers, or at least such of them as are of

recognized authority, have drawn a line between carriers and

innkeepers, resting on the distinction between absolute and quali-

fied responsibility. And none of the accepted writers have found

any authority for disregarding this distinction. The two classes

of bailees have been kept carefully separate.

Judge Story makes this very clear in his Treatise on Bail-

ments, § 472, where he refers to authorities which we think sus-

tain him. Dawson v. Chamney, 5 Q. B. 164, is directly in point,

and the language of the older decisions there referred to ex-

cludes the extreme measure of liability. Chancellor Kent is

equally explicit that the liability does not extend to robbery or

inevitable casualty. 2 Kent's Com. 593. The Eoman law, to

which both of them refer, included fire under this head. The

French law excludes liability for wrongs from without. Ferriere

Die, "Aubergistes;" Story on Bailm., § 465.

But all the modern authorities profess to take their departure

from Calye's Case, 8 Co. 32. The case declares that the original
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writ quoted in it, and found in Fitzherbert's N. B. 94 B., con-

tains the whole ground of the common law. Analyzing the writ,

the fourth heading is made to refer to the ground of liability

as the default of the innkeeper, "by which it appears that the

innholder shall not be charged, unless there be a default in him

or his servants, in the well and safe-keeping and custody of

their guests, goods and chattels within his common inn." The

language in Fitzherbert is "so that by the default of them,

the innkeepers or their servants, no damage may come in any

manner to their guests." Among the defenses given by Saun-

ders is that "defendant may show that his house was broken

open, and a forcible robbery of them committed by thieves."

2 Saund. PI. & E. 217. And the liability of innkeepers for the

acts of others is put by Blackstone on the ground that they were

bound to prevent misconduct by those under their control. 1 Bl.

430. Accidental fire stands on quite as strong grounds of ex-

emption as other mishaps.

The common law has in some things been modified by decisions,

but it is contrary to law to follow dicta made in cases calling for

no departure from the old law. It would be a manifest innova-

tion to create a liability where no possible default exists, and to

sustain such an innovation, there ought to be both reason and

authority. We can not object to follow settled law on our own

views of what policy ought to make it. But we are not prepared

to assume there is any policy which will compel persons who are

in no wise in fault to respond in damages, where the law is not

clear against them. And the authorities directly in point ou
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text writers. These writers, or at least such of them as are of
recognized authority, have drawn a line between carriers an<l
innkeepers, resting on the d istinction between absolute and qual i
fied responsibility. And none of the accepted writers have found
any authority for disregarding this distinction. The two classe.
of bail ees have been kept carefully separate.
Judge STORY makes this very clear i n his Treatise on Bail
ments, § 472, where he refers to authorities which we think sus
tain him. Dawson v. Chamney, 5 Q. B. 1 64, is directly i n point,
and the language of the older decisions there referred to ex
cludes the extreme measure of liability. Chancellor Kent is
equally explicit that the l iability aoes not extend to robbery or
inevitabl e casualty. 2 Kent 's Com. 593. Th Roman law, to
which both of them refer, included fire under this head. The
French law excludes l iabi lity for wrongs from without. Ferriere
Die., ' ' Aubergi tes ; ' ' tory on Bailm., § 465.
But all the modern authorities profess to tak their departure
from al ye 's Ca e, 8 Co. 32. The ca. e declares that the original
writ quoted in it, and found in F itzherbert 's N. B. 94 B., con
tains the whole ground of the common law. Analyzing the writ,
the fourth heading is made to refer to the ground of l iability
as the default of the innkeeper, ' ' by which it appears that the
innholder· shall not be charged, unle. s there be a default i n him
or his s rvants, i n the w 1 1 and afe-keeping and custody of
their guests, goods and chattel within his common inn. ' ' The
language in F itzherb rt is " o that by the d fault of them,
the i nnkeepers or their ervants no damage may come i n any
manner to their gue t . " Among the defenses given by Saun
ders is that ' ' defendant may show that his house was broken
open, and a forcible robbery of them committed by thieves. "
2 Saund. Pl. & E . 217. And the l iability of innkeepers for the
acts of others is put by Black tone on the ground that they were
bound to prevent mi conduct by tho e under their control . 1 Bl.
430. Accidental fire stands on quite as strong grounds of ex
emption as other m ishaps.
The common law has in some thino- been modified by decisions,
but it is contrary to law to fol low dicta made in cases calling for
no departure from the old law. It would be a manifest innova
tion to create a liabi lity where no possible default exists, and to
su tain such an innovation, there ought to be both reason and
authority. We can not object to follow settled law on our own
views of what policy ought to make it. But we are not prepared
to assume there is any policy which will compel persons who are
in no wise in fault to respond i n damages, where the law is not
clear against them. And the authorities directly in point o:Q
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losses by fire are not numerous, and do not, in our judgment,

call for any such consequences.

The doctrine imposing such a liability may be said to rest en-

tirely on what was said by Justice Porter in Hulett v. Swift, 33

N. Y. 571, 88 Am. D. 405. In that case the subject is discussed

at some length, and with much ability. But no foundation is

shown there for the doctrine asserted, beyond remarks which are

confessedly opposed to the text-books, and which were foreign

to what was actually decided in the cases where they are found.

The whole opinion of the learned judge is open to the same criti-

cism; as he himself declares the point discussed did not really

arise, inasmuch as no proof was introduced changing the pre-

sumption raised by law against the defendant. The opinion was

not unanimous, and the dissent of Judge Denio would detract

much from its force, even if it had been pertinent to the facts.

Opposed to this is the case of Merritt v. Claghorn, 23 Vt. 177,

in which Judge Redpield, delivering the opinion of the court,

reached the conclusion that where there was no negligence there
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was no responsibility for loss by fire. This opinion is an able

one, and was not given beyond the facts. It has been both ap-

proved and criticised, but no occasion has heretofore arisen to

consider its correctness upon similar facts. Vance v. Throck-

morton, 5 Bush (Ky.), 42, 96 Am. D. 327, is to the same effect,

but there, too, the decision might have rested on other grounds,

and its authority is therefore diminished.

We regard the decision in Vermont as reasonable, and as with-

in the fair meaning of the common-law rule. We think the Cir-

cuit Court was right in taking the same view.

The judgment must be affirmed, with costs.

The other justices concurred.

Judgment affirmed.

61. MURCHISON V. SERGENT,

69 Ga. 206; 47 Am. R. 754. 1882.

Action for money and valuables lost at an inn.

Judgment for defendant.

• Jackson, C. J. The plaintiff in error sued the defendant to

recover some five hundred dollars of money and the value of a

gold watch and chain, which sum of money, together with the

watch and chain, was stolen from the plaintiff whilst lodging at

the hotel of the defendant and asleep at night in the room he oc-

cupied as a guest. The jury found for the defendant, and on the
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losses by fire are not numerous, and do not, in our j udgment,
call for any such consequences.
The doctrine imposing such a l iability may be said to rest en
tirely on what was said by Justi ce PORTER in Hulett v. Swift, 33
N. Y. 571, 88 Am. D. 405. In that case the subj ect is discussed
at some length, and with much ability. But no foundation is
shown there for the doctrine asserted, beyond remarks which are
confessedly opposed to the text-books, and which were foreign
to what was actually decided in the cases where they are found.
The whole opinion of the learned judge is open to the same criti
cism ; as he himself declares the point d iscussed did not really
arise, inasmuch as no proof was introduced changing the pre
sumption raised by law against the defendant. The opinion was
not unanimous, and the dissent of Judge DENIO would detract
much from its force, even if it had been pertinent to the facts.
Opposed to thi s is the case of Merritt v. Claghorn, 23 Vt. 177,
in which Judge REDFIELD, delivering the opinion of the court,
reached the conclusion that where th re was no negligence there
was no responsibility for loss by fire. This opinion i s an able
one, and was not given beyond the facts. It has been both ap
p roved and criticised, but no occasion has heretofore arisen to
consider its correctness upon similar facts. Vance v. Throck
morton, 5 Bush ( Ky. ) , 42, 96 Am. D. 327, is to the same effect,
but there, too, the decision might have rested on other grounds,
and its authority is therefore diminished.
We regard the decision in V rmont as reasonable, and as with
in the fair meaning of the common-law rule. We think the Cir
cuit Court was right i n taking the same view.
The judgment must be affirmed, with costs.
The other j ustices concurred.
Judgment affirmed.
61.

MURCHI SON V. SERGENT,

69 Ga. 206�· 47 Am.

R.

754.

1882.

Action for money and valuables lost at an inn.
Judgment for defendant.
The plaintiff in error sued the defendant to
recover some five hundred dollars of money and the value of a
gold watch and chain, which sum of money, together with the
watch and chain, was tolen from the plaintiff whilst l odging at
the hotel of the defendant and asleep at night in the room he oc
cupied as a guest. The j ury found for the defendant, and on the
'

JACKSON, C. J.

MURCHISO

MUECHISON V. SEEGENT. § 61

refusal of the city court of Savannah to grant the plaintiff a

new trial on the grounds set out in his motion therefor, he brings

the case to be reviewed here.

The facts briefly are that the plaintiff and his wife were on

their bridal tour, and remained a few days at the Screven House

in Savannah. The plaintiff on retiring to bed laid his clothing

watch and chain, and pocket book containing the money, with the

clothing on a lounge in the room; and in the morning while

dressing he discovered his loss. He testified that he locked and

bolted, as he thought, the door of his chamber on retiring, but

in the morning ascertained that the bolt did not work and could

not penetrate more than one-sixteenth of an inch, and was worn

so as to be insecure. A guest who had occupied the same room

a short time before also testified to the insecurity of the bolt,

going into detail in regard to repeated efforts to bolt the door

on his part whilst occupying the room, and after many efforts

and the exercise of a good degree of strength and skill, his suc-

cess at last in making the bolt enter an eighth of an inch —
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positively swearing to its insecurity. A former employee of the

house testified also to the insecurity of the bolt on the door

of this room.

On the other side, the proprietor of the hotel and the defend-

ant in this suit, with his clerk, and two or three detectives em-

ployed by him, swore that the lock and bolt were perfectly

good, and that the plaintiff said to them that he was uncertain

about having locked the door, but knew he had not bolted it.

The proprietor admitted that he had changed the notice in

some of the rooms. It was testified by the plaintiff and wife

that there was no notice of any sort on their door or in their

room when they went to breakfast, but after their loss was

known, on their return after breakfast they found one posted

on their door.

The motion for a new trial is based on grounds which may

be reduced to three: first, that the register of the hotel where

the plaintiff entered his name was admitted illegally in evi-

dence; secondly, that the charge of the court on the subject of

notice was erroneous; and thirdly, that the verdict is not sup-

ported by the evidence and is against the law of the ease.

[After holding that notice in the register was *'not posted"

as required by the statute]

3. This left as the sole questions for trial, was the plaintiff

negligent, and was the loss the consequence of that negligence?

The presumption of law is that the defendant, the landlord,

was negligent, and his negligence caused the loss. Code, §

2120. That section declares that "in case of loss the presump-

205

r v.

SERGENT.

§ 61

refusal of the city court of Savannah to grant the plaintiff a
new trial on the grounds set out i n his motion therefor, he brings
the case to be reviewed here.
The facts briefly are that the plainti ff and his wife were on
their bridal tour, and remained a few days at the Screven House
i n Savannah. The plaintiff on retiring to bed laid his clothing
watch and chain, and pocket book containing the money, with the
clothing on a lounge in the room ; and in the morning while
dressing he discovered his loss. He testified that he locked and
bolted, as he thought, the door of his chamber on retiring, but
in the morning ascertained that the bolt did not work and could
not penetrate more than one-sixteenth of an inch, and was worn
so as to be insecure. A guest who had occupi d the same room
a short time before also testified to the insecurity of the bolt,
going into detai l in regard to r p ated efforts to bolt the door
on hi part whilst occupying the room, and after many efforts
and the exercise of a good degree of strength and skill, his suc
cess at last in making the bolt enter an eighth of an inch
positively swearing to its insecurity. A former employee of the
house testified also to the i nsecurity of the bolt on the door
of this room.
On the other side, the proprietor of the hotel and the defend
ant in this suit, with his clerk, and two or three detectives em
ployed by him, swore that the lock and bolt were perfectly
good, and that the p laintiff said to them that he was uncertain
about having locked the door, but knew he had not bolted it.
The p roprietor admitted that he had changed the notice in
some of the rooms. It was testified by the plaintiff and wife
that there was no notice of any sort on their door or i n their
room when they went to breakfast, but after their loss was
known, on their return after breakfast they found one posted
on their door.
The motion for a new trial is based on grounds which may
be reduced to three : first, that the register of the hotel where
the p laintiff entered his name was admitted illegally in evi
dence ; secondly, that the charge of the court on the subject of
notice was erroneous ; and thirdly, that the verdict is not sup
ported by the evi lence and is against the law of the case.
[After holding that notice in the register was ' ' not posted ' '
as required by the statute]
3. This left as the sole questions for trial, was the plaintiff
negligent, and was the loss the consequence of that negligence ?
The presumption of law i s that the defendant, the landlord,
was negligent, and his negligence caused the loss. Code, §
2120. That section declares that ' ' in case of loss the presump·
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tion is want of proper diligence in the landlord." So the ease

stands precisely as though the plaintiff had proved gross neg-

ligence on the defendant. What "negligence or default by the

guest himself, of which the loss is a consequence," and which

the same section 2120 enacts shall be "a sufficient defense," by

the landlord to show, in order to rebut the presumption the law

fixes on him, is proved in this record ? No regulation of the ho-

tel was made known to him; no express agreement was made

with him; the articles stolen were in the room assigned him.

Their deposits in that room, by section 2118 of the Code, was

a delivery to this innkeeper, and he must make good their loss,

unless the negligence of the guest caused it. and that the land-

lord must prove.

Was the plaintiff negligent in putting his clothes and watch

on the lounge? or in leaving his money in the pocketbook with

his clothes? or in not bolting the door, if he did not, in the ab-

sence of any notice of a regulation that he must? We can not

see, that whilst it may have been carelessness to some extent,
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any thing of this sort, in the absence of notice of some rule

or regulation, is such negligence as will relieve the landlord

of that gross negligence of which the law presumes him guilty.

The entire room is safe for the guest, if he comply with the

rules of the inn. The deposit of any thing in it is a deposit

with the landlord — a delivery to him; unless therefore notified

that he must not leave it in that room, it is not negligence to

do so.

Even if notice had been published to him according to law to

deposit valuables in another place, it would not apply to travel-

ing money and a watch of reasonable amount and value. Petti-

grew V. Barnum, 11 Md. 434, 69 Am. D. 212 ; Maltby v. Chap-

man, 25 id. 310 ; Berkshire Co. v. Proctor, 7 Cush. 417 ; Wilkins

V. Earle, 44 N. Y. 172, 4 Am. R. 655.

In the absence of notice of a rule of the inn to lock and bolt

the door, the failure to do so is not legal negligence at common

law. Morgan v. Ravey, 6 H. & N. 265 ; Buddenburg v. Benner,

1 Hilt. 84; Classen v. Leopold, 2 Sweeny, 705; Gile v. Libby,

36 Barb. 70-78. Our statutes have not altered this rule. The

fact that negligence is a question for the jury under our law

and practice hardly can so alter the law as to prevent the courts

from supervising their finding and setting the verdict aside

where there is no evidence of legal negligence. So that con-

ceding that plaintiff did not lock and bolt his door, and that

the lock and bolt were perfect, in the absence of notice of a

regulation published to him according to law, he would not be

legally negligent in not doing so; and certainly in the absence
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tion is want of proper diligence in the landlord. " So the case
stands precisely as though the plaintiff had proved gross neg
ligence on the defendant. What " negligence or default by the
guest himself, of which the loss is a consequence, ' ' and which
the same section 2120 enacts shall be ' ' a sufficient defense, ' ' by
the landlord to show, in order to rebut the presumption the law
fixes on him, is proved in this record 1 No regulation of the ho
tel was made known to him ; no express agreement was made
with him ; the articles stolen were in the room assigned him.
Their deposits in that room, by section 2 1 18 of the Code, was
a delivery to this innkeeper, and he must make good their loss,
unless the negligence of the guest caused it. and that the land
lord must prove.
Was the plaintiff negligent in putting his clothes and watch
on the lounge 7 or in leaving his money in the pocketbook with
his clothes � or in not bolting the door, i f he did not, in the ab
sence of any notice of a regulation that he must ? We can not
see, that whilst it may have been carelessness to some extent,
any thing of this sort, in the absence of notice of some rule
or regulation, is such negligence as will relieve the landlord
of that gross negligence of which the law presumes him guilty.
The entire room is safe for the guest, if he comply with the
rules of the inn. The deposit of any thing in it is a deposit
with the landlord-a delivery to him ; unless therefore notified
that he must not leave it i n that room, it is not negligence to
do so.
Even if notice had been published to him according to law to
deposit valuables in another place, it would not apply to travel
ing money and a watch of reasonable amount and value. Petti
grew v. Barnum, 1 1 Md. 434, 69 Am. D. 212 ; Maltby v. Chap
man, 25 id. 310 ; Berkshire Co. v. Proctor, 7 Cush. 417 ; Wilkins
v. Earle, 44 N. Y. 1 72, 4 Am. R. 655.
In the absence of notice of a rule of the inn to lock and bolt
the door, the failure to do so is not legal negligence at common
law. Morgan v. Ravey, 6 H. & N. 265 ; Buddenburg v. Benner,
1 Hilt. 84 ; Classen v. Leopold, 2 Sweeny, 705 ; Gile v. Libby,
36 Barb. 70-78. Our statutes have not altered this rule. The
fact that negligence is a question for the jury under our law
and practice hardly can so alter the law as to p revent the courts
from supervising their finding and setting the verdict aside
where there is no evidence of legal negligence. So that con
ceding that plaintiff did not lock and bolt his door, and that
the lock and bolt were perfect, in the absence of notice of a
regulation published to him according to law, he would not be
legally negligent in not doing so ; and certainly in the absence
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of legal notice to deposit valuables in the safe or at the office,

he was not in the eye of the law negligent in not depositing

there the money he used on his travels, and the accompaniment

of his person, his watch.

[Omitting a question of evidence.]

On the conflict of testimony on these points, however, it is

not our habit to interfere with the finding of the jury; and a

reversal of the court below is put on the points that the register

was improperly admitted in evidence ; that the charge on the

subject of the notice, which the register was illegally admitted

to give, is therefore erroneous ; and that without notice of some

reasonable rule or regulation of the inn to the guest, there is

no sufficient proof in law of negligence in the plaintiff, which

caused his loss, to rebut and overcome that gross negligence

which the law fixes by its positive presumption upon the land-

lord.

Judgment reversed.
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§ 61

of l egal notice to deposit valuables in the safe or at the office,
he was not in the eye of the law negligent in not depositing
there the money he used on his travels, and the accompaniment
of his person, his watch.
[ Om itting a question of evidence . ]
On the conflict of testimony o n these points, however, it is
not our habit to interfere with the finding of the j ury ; and a
reversal of the court below is put on the points that the register
was improperly admitted in evidence ; that the charge on the
subj ect of the notice, which the register was illegally admitted
to give, is therefore erroneous ; and that without notice of some
reasonable rule or regulation of the inn to the guest, there is
no sufficient proof in law of negligence in the plaintiff, which
caused his loss, to rebut and overcome that gross negligence
which the law fixes by its positive presumption upon the land
lord.
Judgment reversed.
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