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128. Of actions between partners in general. The

question of the remedies which partners may have between

themselves involves several considerations of interest and

importance. Certain of the rules applicable result from the

peculiar relations between the parties, and others from the

peculiar nature of the interests involved. As has been al-

ready seen, while the law for some purposes regards the
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§ 128. Of actions between partners in general.- The
question of the remedies which partners :m.ay have between
themselves involves several considerations of interest and
iinportance. Certain of the rules applicable result from the
peculiar relations between the parties, and others from the
peculiar nature of the interests involved. As has been already seen, while the law for some purposes regards the
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§§ 129, 130.]

LAW OF PARTNERSHIP.

129, 130.] LAW OF PARTNERSHIP.

firm as a distinct entity, for most purposes the partners

must be regarded as individuals. This is usually the rule as

respects actions at law. If, therefore, one partner would

maintain an action against the firm, he must sue himself as

a partner with the others. If he should recover judgment

against the firm, he might be called upon as a member of

the firm to pay or satisfy his own judgment. If he bases

an action upon his interest in the partnership, it will usually

require an accounting and settlement to determine what his

interest is. The same difficulties would usually exist if the

firm were to sue one partner. These, and other like con-

siderations, have led to the establishment of certain rules

respecting the remedies of partners as between themselves

which require examination.

L ACTIONS AT LAW.

129. In what cases the question arises. The question

of the right to maintain an action at law respecting partner-

ship transactions may arise in four classes of cases : 1. Where
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the claim is by one partner against the firm; 2. "Where the

claim is by the firm against a partner; 3. Where the claim

is by one partner against one or more of his fellow-partners ;

and 4. Where the claim is between firms which have one or

firm as a distinct entity, for most purposes the partners
must be regarded as individuals. This is usually the rule as
respects actions at law. If, therefore, one partner would
maintain an action against the firm, he must sue himself as
. a partner with the others. If he should recover judgment
against the firm, he might be called upon as a member of
the firm to pay or satisfy his own judgment. If he bases
an action upon his interest in the partnership, it will usually
require an accounting and settlement to determine what his
interest is. The same difficulties would usually exist if the
firm were to sue one partner. These, and other like considerations, have led to the establishment of certain rules
respecting the remedies of partners as between themselves
which require examination.

more partners in common.

1. Partner against Firm.

130. One partner cannot sue the firm at law. 1. One

partner cannot maintain an action at law against the firm

L

AOTioNs AT

LA.w."

of which he is a member to recover upon any claim which

he may have against the firm as such. The reasons are evi-

dent. He is himself a member of the firm against which

he makes the claim, and if he should sue the firm he must

sue himself as one member of it. To be thus both plaintiff

and defendant involves an inconsistency which the law does

not permit. It is, moreover, ordinarily impossible for him

to show, without a final settlement of its accounts, whether

the firm really owes him or not. There may be counter-
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§ 129. In what cases the question arises.-The question
of the right to maintain an action at law respecting partnership transactions may arise in four classes of cases': 1. Where
the claim is by one partner against the firm; 2. Where the
claim is by the firm against a partner; 3. Where the claim
is by one pa.rtner against one or more of his fellow-partners ;
and 4. Where the claim is between firms which have one or
more partners in common.
1. P Mtner against Firm.

§ 130. One partner cannot sue the firm at law.-1. One
partner cannot maintain an action at law against the firm
of which he is a member to recover upon any claim which
he may have against the firm as such. The reasons are evident. He is himself a member of the firm against which
he makes the claim, and if he should sue the firm he must
sue himself as one member of it. To be thus both plaintiff
and defendant involves an inconsistency which the law does
not permit. It is, moreover, ordinarily impossible for hjm
to show, without a final settlement of its accounts, whether
the firm really owes him or not. There may be counter96
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ACTIONS BETWEEN PARTNERS. [ 131.

claims of such extent that a final balance would prove him

ACTIONS BETWEEN PARTNERS.

[§ 131.

to be the debtor; and to reach this final balance the reme-

dies of the common law are usually not adequate.

Onq_partner, therefor^ p.nnr|nt. sne the firm at law to re-

cover for his services where there is an agreement to pay ;

or to recover for advances or loans which he has made to

the firm, or for money which he has paid out on its account,

or for goods which he has sold to the firm, or for the rent

of premises which he has leased to the firm. 1 In all these

and like cases, the remedy of the partner, as will be seen, is

to go into a court of equity, praying for an accounting and,

usually, for a dissolution.

2. Firm against Partner.

131. Firm cannot sue one partner at law. 2. For

similar reasons, the firm as such cannot sue one partner at

law to recover upon a claim made against him by the firm.

The same difficulty of parties, and the same uncertain char-

acter of the claim, exist as where the situation is reversed,
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as seen in the preceding section.

Thus, the firm as such cannot maintain an action at law

against one partner to recover for goods sold to him by the

elaims of such extent that a final balance would prove him
to be the debtor; and to reach this final balance the remedies of the common law are usually not adequate.
()ne partner, therej,Qre, cannot sue the firm at law to recover for his servrnes where there is an agreement to pay;
or to recover for advances or loans which he has made to
the firm, or for money which he has paid out on its account,
or for goods which he bas sold to the firm, or for the rent
of premises which he has leased to the firm. 1 In all these
and like cases, the remedy of the partner, as will be seen, is
to go into a court of equity, praying for an accounting and,
usually, for a dissolution.

firm, or for the recovery of money due from him to the firm

upon his note or otherwise, though a bonafide indorsee of

2. Firm against (?ar&ner.

the note might sue. 1

1 See Newby v. Harrell (1888), 99 (1889), 74 Mich. 664, 42 N. W. Rep.

§ 131. :Firm cannot sue one partner at law .-2. For

N. C. 149, 6 Am. St. Rep. 503, 5 S. E. 276, 16 Am. St Rep. 666, 4 L. R. A.

Rep. 284; Duff v. Maguire (1868), 99 241; Walker v. Wait (1878), 50 Vt

Mass. 300; O'Brien v. Smith (1889), 668); though this would not be the

42 Kan. 49, 21 Pac. Rep. 784; Rem- result if the transfer were merely

ington v. Allen (1871), 109 Mass. 47; to enable the transferee to sue

Mickle v. Peet (1875), 43 Conn. 65; (Wintermute v. Tarrant (1890), 83

Pico v. Cuyas (1873), 47 CaL 174. Mich. 555, 47 N. W. Rep. 358); or if

Where a partner loans money to the note were so transferred that

the firm and takes the firm's note, the action must be brought in the

the note is valid, though the part- name of the assignor. Davis v.

ner himself cannot sue upon it, Merrill (1883), 51 Mich. 480, 16 N. W.

and if he indorses to a holder for Rep. 864.

value, the latter may recover of 2 See Parker v. Macomber (1836^

the firm (Carpenter v. Greenup 18 Pick. (Mass.) 505; Bank v. Del-
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similar reasons, the firm as such cannot sue one partner at
law to recover upon a claim made against him by the firm.
The same difficulty of parties, and the same uncertain character of the claim, exist as where the situation is reversed,
as seen in the preceding section.
Thus, the firm as .such cannot maintain an action at law
against one partner to recover for goods sold to him by the
firm, or for the recovery of money due from him to the firm
upon his note or otherwise, though a bona fide indorsee of
the note might sue. 2
1 See Newby v. Harrell (1888 ), 99 (1889), 74 Mich. 664, 42 N. W. Rep.
N. C. 149, 6 .Am. St. Rep. 503, 5 S. E. 276, 16 Am. St. Rep. 666, 4 L. R. A.
Rep. 284; Duff v. Maguire (1868), 99 241; Walker v. Wait (1878), 50 Vt.
Mass. 300; O'Brien v. Smith (1889), 668); though this would not be the
42 Kan. 49, 21 Pac. Rep. 784; Rem- result if the transfer were merely
ington v. Allen (1871), 109 Mass. 47; to enable the transferee to sue
Mickle v. Peet (1875), 43 Conn. 65; (Wintermute v. Tan-ant (1890), 83
Pico v. Cuyas (1873), 47 Cal 174.
Mich. 555, 47 N. W. Rep. 358); or if
Where a partner loans money to the note were so transferred t hat
·the firm and takes the firm's note, the action must be brought in the
the note is valid, though the part- name of the assignor. Davis v.
ner himself cannot sue upon it, l\Ierrill (1883), 51 Mich. 480, 16 N. W.
and ·if he indorses tO a holder for Rep. 864.
value, the latter may recover of
2 See Parker v. Macomber (1836),
the firm (Carpenter v. Greenup 18 Pick. (Mass.) 505; Bank v. Del7
97

§§ 132, 133.)

LAW OF F ARTNERSHil:

132, 133.] LAW OF PARTNERSHIP.

3. Partner against Partner.

3. PM&nm against PMtner.

132. One partner cannot sue another at law on claim

arising out of partnership transactions. 3. The ques-

tion of the right of one partner to sue another may arise :

(a) Out of partnership transactions; (I) Out of matters re-

lating to the partnership, but not involving partnership trans-

actions; and (c) Upon matters having no connection with

the partnership.

a. In the first of these cases it is the general rule that one

partner cannot sue another partner at law upon a claim

against that partner arising out of partnership transactions

unless the partnership accounts, at least so far as that claim

is concerned, have been fully settled, and a final balance has

been arrived at in his favor ; or, as it is frequently expressed,

unless there has been an account stated between them. If

such a balance has been reached in his favor, then, if there

is no express promise, the law will usually imply a promise

by the other partner to pay it, and the claim becomes, by the
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accounting and promise, so far transformed from a partner-

ship liability into a personal and private one, that the part-

ner entitled may sue the partner obligated in an action at

law. 1

133. Reason for the rnle. The reason for the

general rule denying the right to sue at law is that it is

ordinarily impossible to determine whether the defendant

partner is really indebted to the plaintiff partner or not until

the partnership accounts are settled and the true standing

of the parties ascertained; and the process and remedies

afforded by a court of law are not usually adequate or ap-

propriate to the investigation of claims requiring such an

accounting. Where, however, the parties themselves have

made an investigation and have stated the result showing a

afield (1891), 126 N. Y. 410, 27 N. E. Douthit v. Douthit (1892), 133

Rep. 797; Burley v. Harris (1836), Ind. 26, 32 N. E. Rep. 715. See, also,

8 N. H. 233, 29 Am. Dec. 650; Ivy Beede v. Fraser (1894), 66 Vt 114, 28

v. Walker (1880), 58 Miss. 253. AtL Rep. 880, 44 Am. St Rep. 824.
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132. One partner cannot sue another at law on claim
arising out of partnership transactions.- 3. The ques'§

tion of the right of one partner to sue another may arise:
(a) Out of partnership transactions; (b) Out of matters relating to the partnership, but not involving partnership transactions; and (o) Upon matters having no connection with ·
the partnership.
a. Iri the first of these cases it is the general rule that one
partner cannot sue another partn~r at law upon a claim
against that partner arising out· of partnership transactions
unless the partnership accounts, at least so far as that claim
is concerned, have been fully settled, and a final balance has
been arrived at in his favor; or, as it is frequently expressed,
unless there has been an account stated between them. If
such a balance has been reached in his favor, then, if there
is no express promise, the law will usually imply a promise
by the other partner to pay it, and the claim becomes, by the
accounting and promise, so far transformed from a partnership liability into a personal and private one, that the partner entitled may sue the partner obligated in an action at
law. 1

§ 133. ·--Reason for the rule.- The reason for the
general rule denying the right to sue at law is that it is
ordinarily impossible to determine whether the defendant
partner is really indebted to the plaintiff partner or not until
the partnership accounts are settled and the true standing
of the parties ascertained; and the process and remedies
afforded by a court of law are not usually adequate or appropriate to the -inv~stigation of claims requiring such an
accounting. Where, however, the parties themselves have
made an investigation and have stated the. result showing a
afield (1891), 126 N•.Y. 410, 27 N. E.
1 Douthit v. Douthit (1892), 133
Rep. 797; Burley v. Harris (1836), Ind 26, 32 N. E. Rep. 715. See, also,
& N. H. 233, 29 Am. Dec. 650; Ivy Beede v. Fraser (1894), 66 Yt. 114, 28
v. Walker (1880), 58 Miss. 253.
AtL Rep. 880, 44 Am. St. Rep. 824.
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ACTIONS BETWEEN PARTNERS. [ 134-138.

ACTIONS

balance due to one of the partners, the chief objection to a

BJ~TWEEN

PARTNERS.

[§§ 134-138.

suit at law is obviated and it may therefore be maintained.

134. When rule does not apply. The general

rule, moreover, has been held not to apply where the part-

nership was a special one, for a single and finished transac-

tion only, or where all of the partnership affairs have been

balance due to one of the partners, the chief objection to a
suit at law is obviated and it may therefore be maintained.

settled except a single transaction, or where the accounts

are so simple and easily adjusted as to leave no necessity for

an accounting in equity. 1

135. One partner may sue another at law upon claim

connected with but not involving partnership transac-

tions. 5. But there is a large class of cases involving mat-

ters which, though they are connected with the partnership,

do not constitute partnership transactions, but are individual

transactions between particular partners, and as to these an

action at law may be maintained. Thus

136. As for not forming partnership as agreed.

§ 134. - - When rule does not apply.- The general •
·rule, moreover, has been ·held not to apply where the partner:;hip was a special one, ·for a single and finished transaction only, or where all of the partnership affairs have been
settled except a single transaction, or where the accounts
are so simple and easily adjusted as to leave no necessity for
an accounting in equity. 1

A breach of an agreement to enter into partnership, or to
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permit a person to become partner, may furnish the basis

of an action at law, because here, though a partnership was

contemplated, it was never created, and there can conse-

quently be no partnership transactions involved, and no

necessity for an accounting. 2

137. Or for dissolving contrary to agreement.

For like reasons, an action at law may be maintained by one

partner against another who has dissolved the partnership

in violation of his agreement that it should continue for a

definite term. 8

138. Or for not furnishing capital as agreed.

§ 135. One partner may sue another at law upon claim
connected with but not involving partnership transactions.-b. But there is a large class of cases involving matters which, though they are connected with the partnership,
do not constit'ute partnership transacti<;ms, but are individual
transactions between particular partners, and as to these an
action at law may be maintained. Thus-

An action at law may be maintained by one partner against

See Fry v. Potter (1880), 12 R. L 2 Hill v. Palmer (1882), 56 Wis.

542; Kutz v. Dreibelbis (1880), 126 123, 43 Am. Rep. 703.

Pa. St. 335, 17 AtL Rep. 609; Bagley v. Smith (1853), 10 N. Y.

Wheeler v. Arnold (1874), 30 Mich. 489, 61 Am. Dec. 756.

304; Clarke v. Mills (1887), 36 Kan.

393.

99

§ Hl6. - - As for not forming partnership as agreed.A breach of an agreement to en'.ter into partnership, or to
permit a person to become partner, may furnish the basis
of an action at law, because here, though a partnership was
contemplated, it was never created, and there can consequently be no partnership tr?insactions involved, and no
necessity for an ~ccounting.
2

§ 137. - - Or for dissolving contrary to agreement.For like reasons, an action at law may be maintained by one
partner against another who has dissolved the partners.hip
in violation of his agreement that it should continue for a
definite term. 3
§ 138. - - Or for not furnishing capital as agreed.An action at law may be maintained by one partner against
2 Hill v. Palmer (1882), 56 Wis.
See Fry v. Potter (1880), 12 R. L
123,
43 Am. Rep. 703.
542; Kutz v. Dreibelbis (1880), 126
a Bagley v. Smith (1853), 10 N. Y.
Pa. St. 335, 17 AtL Rep. 609;
Wheeler v. Arnold (1874), 30 Mich. 489, 61 Am. Dec. 756.
304; Clarke v. Mills (1887), 36 Kan.
393.
99
I

139-141.] LAW OF PABTNEESHIP.

§§ 139-141.]

LAW OF PARTNERSHIP.

another to recover damages for the tatter's breach of his

agreement to contribute capital or furnish goods, or do any

other act to start or launch the partnership. 1 "An agreement

to pay money or to furnish stock," said the court in a recent

case, 8 " for the purpose of launching the partnership, is an

individual engagement of each partner to the other, and the

defaulting partner may be sued in an action at law upon his

agreement. It is entirely separate and distinct from the

partnership accounts, and this forms the true test in deter-

mining whether an action at law will lie by one partner

against his copartner."

139. Or for not reimbursing for capital advanced.

If one partner advances money, or pays for goods, or fur-

nishes any other thing at the request of the other to enable

the latter to supply his portion of the agreed capital, an ac-

tion at law will lie for reimbursement. 1

140. Or for not indemnifying as agreed. If one

partner agrees with another to pay a firm debt out of his

another to recover damages for the latter's breach of his
agreement to contribute capital or furnish goods, or do any
other act to start or launch the partnership.1 "An agreement
to pay money or to furnish stock," said the court in a recent
case,' "for the purpose of launching the partnership, is an
individual engagement of each partner to the other, ·a nd the
defaulting partner may be sued in an action at law upon his
agreement. It is entirely separate and distinct from the
partnership accounts, and this forms the true test in determining whether an action at law will lie by one partner
against his copartner."
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private funds or to hold the other harmless from liability by

reason of any partnership transaction, an action at law may

be maintained for a breach of the agreement. 4

141. Or for not paying debts assumed. If one

partner upon dissolution agrees to pay the debts of the firm,

or to collect the debts and pay over a share of the collec-

tion, an action at law may be maintained if the agreement

is broken. 5

i See Scott v. Campbell, 80 Ala. 132, 28 N. W. Rep. 753; Bull v. Coe

§ 139. - - Or for not reimbursing for capital advanced ..
If one partner advances money, or pays for goods, or furnishes any other thing at the request of the other to enable
the latter to supply his portion of the agreed capital, an action at law will lie for reimbursement.•

728; Sprout v. Crowley, 30 Wis. (1888), 77 CaL 54, 18 Pac. Rep. 808.

187. 11 Am. St. Rep. 235; Smith v. Kemp

Cook v. Canny (1893), 96 Mich. (1892), 92 Mich. 357, 52 N. W. Rep.

398, 55 N. W. Rep. 987. To like ef- 639.

feet: Brown v. Tapscott (1840), 6 4 See Miller v. Bailey (1890), 19

Mees. & Wels. 119, Ames' Cases on Oreg. 539, 25 Pac. Rep. 27; Edwards

Partn. 468; Scott v. Campbell v. Remington (1881), 51 Wis. 836;

(1857), 30 Ala. 728; Sprout v. Crow- Kellogg v. Moore (1881), 97 I1L 282.

§ 14:0. - - Or for not indemnifying as agreed •.- I f one
partner agrees with another to pay a firm debt out of his
private funds or to hold the other harmless from liability by
reason of any partnership transaction, an action at law may
be maintained for a breach of the agreement.'

ley (1872), 30 Wis. 187. 8 See Thropp v. Richardson (1890).

'Bates v. Lane (1886), 62 Mich. 132 Pa. St. 899, 19 AtL Rep. 218;

100

§ 14:1. - - Or for not paying debts assumed.- If onepartner upon dissolution agrees to pay the debts of the firm,
or to collect the debts and pay over a share of the collection, an action at law may be maintained if the agreement
is broken.6
1 See Scott v. Campbell, SO Ala.
728; Sprout v. Crowley, 30 Wis.
187.
2 Cook v. Canny (1893), 96 Mich.
398, 55 N. W. Rep. 987. To like effeet: Brown v. Tapscott (1840), 6
Mees. & Weis. 119, Ames' Cases on
Partn. 468; Scott v. Campbell
(1857), 30 Ala. 728; Sprout v. Crowley (1872), 30 Wis. 187.
a Bates v. Lane (1886), 62 Mich.

132, 28 N. W. Rep. 758; Bull v. Coe
(1888), 77 Cat 54, 18 Pao. Rep. 808,
11 Am. St. Rep. 285; Smith v. Kemp
(1892), 92 Mich. 357, 52 N. W. Rep.
639.
'See Miller v. Bailey (1890), 19
Oreg. 539, 25 Pac. Rep. 27; Edwards
v. Remington (1881), 51 Wis. 886;
Kellogg v. Moore (1881). 97 ill 282.
I See Thropp v. Richardson (1890).
132 Pa. St. 899, 19 Atl Rep. 218 ;-

100
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ACTIONS BETWEEN PARTNEBS. [ 142-146.

142. Or, generally, where partnership transac-

AOTIONS BETWEEN P .A.RTNERS.

[§§ 142-146.

tion by agreement is transformed into individual one.

And, generally, the partners may, by express agreement,

transform a partnership transaction into the individual one

of one of the partners, and upon matters thus separated

from the partnership affairs an action at law may be main-

tained. 1

143. One partner may sue another for breach of part-

nership agreements. Actions at law may also be main-

tained by one partner against another for a breach of such

stipulations or agreements in the partnership articles as

were designed for the protection of the partner complain-

ing, as upon a breach of an agreement not to sign the firm

§ 14:2. - - Or, generally, where partnership transacfion by agreement is transformed into individual one.And, generally, the partners may, .by express agreement,
transform a partnership transaction into the individual one
of one of the partners, and upon matters thus separated
from the partnership affairs an action at law may be maintained.1

name as an accommodation indorser. 2

144. One partner may sue another for wrongful prac-

tices resulting in loss. And the same rule would apply

where one partner, by fraudulent practices, or by any wrong-

ful act, in violation of his duty as a partner, should impose
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loss upon his partner, as by giving the firm note without au-

thority for his private debt. 3

145. One partner may sue another for fraud in in-

ducing partnership. So an action at law will lie for mis-

representations or deceit by one partner in inducing another

to become a partner. 4

146. On matters distinct from partnership one partner

§ 14:3. One partner may sue another for breach of partnership agreements.-Actions at law may also be main.
tained by one partner against another for a breach of such
stipulations or agreements in the partnership articles as
were designed for the protection of the partner complaining, as upon a breach of an agreement not to sign the firm
name as an accommodation indorser.3

may sue another. c. As to matters entirely distinct from

Ferguson v. Baker (1889), 116 N. Y. See Fuller v. Percival (1879), 126

257, 22 N. E. Rep. 400. Mass. 381; Calkins v. Smith (1872),

*See Ryder v. Wilcox (1869), 103 48 N. Y. 614; Boughner v. Black's

Mass. 24; Purvines v. Champion Adm'r (1886), 83 Ky. 521, 4 Ani. St.

(1873), 67 111. 459; Neil v. Greenleaf Rep. 174

(1875), 26 Ohio St. 567; Emery v. See Rice v. Culver (1880), 82 N.

Wilson (1879), 79 N. Y. 18. J. Eq. 601 ; Morse v. Hutchins (1869),

2 See Stone v. Wendover (1876), 2 102 Mass. 439; Hale v. Wilson (1878),

Mo. App. 247; Vance v. Blair (1849), 112 Mass. 444,

§ 14:4:. One partner may sue another for wrongful practices resulting in loss.- And the same rule would apply
where one partner, by fraudulent practices, or by any wrongful act, in violation of his duty as a partner, should .impose
loss upon his partner, as by giving the firm note without authority for his private debt. 3

18 Ohio, 532, 51 Am. Dec. 467.
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§ 14:5. One partner may sue another for fraud in in·
ducing partnership.- So an action at law will lie for misrepresentations or deceit by one partner in inducing another
to become a partner.'
§ 14:6. On matters distinct from partnership one partner
may sue another.- a. As to matters entirely distinct from
Ferguson v. Baker (1889), 116 N. Y.
1 See Fuller v. Percival (1879), 126
257, 22 N. E. Rep. 400.
Mass. 381; Calkins v. Smith (1872),
1 See Ryder v. Wilcox (1869), 103 . 48 N. Y. 614; Boughner v. Black's
. Mass. 24; Purvines v~ Champion Adm'r (1886), 83 Ky. 021, 4 Am. St.
(1873), 67 Ill. 459; Neil v. Greenleaf Rep. 174.
.
•See Rice v. Culver (1880), 82 N.
(1875), 26 Ohio St. 567; Emery v.
Wilson (1879), 79 N. Y. 78.
J. Eq. 601; Morse v. Hutchins (1869),
2 See Stone v. Wendover (1876), 2 102 Mass. 439; Hale v. Wilson (1873),
Mo. App. 247; Vance v. Blair (1849), 112 Mass. 444.
18 Ohio, 532, 51 Am. Dec. 467.
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147.] LAW OF PARTNERSHIP.

§ 147.J

LAW OF PARTNERSHIP.

the partnership affairs, one partner may, of course, sue another

as freely as though in respect to other matters they did not

sustain the relation of partner. 1

4. Firm against Firm having Common Partners.

147. One firm cannot sue another at law if there is a

common partner. 4. In the absence of a statute authoriz-

ing it, one firm cannot maintain an action at law against an-

other firm if there are partners common to both firms. The

death of the common partner will not remove the impedi-

ment as to matters arising before the death, nor will the dis-

solution of the firm. The nature of the claim is immaterial,

if it is an obligation in favor of one firm and against the

other as such. The forum for actions in such cases is the

court of equity.*

It is not permitted, it is said in one case,* " that one of

the parties should thus appear both as a plaintiff and de-

fendant, in effect prosecuting an action against himself, in

which, if a recovery were to be allowed, it would be in his
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favor and at the same time against himself. Nor, at law,

would the contract or agreement between the two firms hav-

ing a common member be recognized as creating a legal ob-

ligation or cause of action. The transaction would be treated

as an attempt by a party to enter into a contract with him-

self. 4 The remedial system of the common law was too in-

flexible and restricted to enable it to adjust the complex

rights and obligations of the parties under such circum-

stances. But in equity the agreements of the members of

firms so related to each other were treated as obligatory,

and the fact that one of the parties to the joint contract

1 See Elder v. Hood (1865), 38 111. Crosby v. Timolat, supra.

538; Newsom v. Pitman (1892), 98 * Citing Bosanquet v. Wray, 6

Ala. 526, 12. So. Rep. 412. Taunt 597; De Tastet v. Shaw, 1

2 See Hall v. Kimball (1895), 77 III Barn. & Aid. 664, 669; Leake, Cont

181; Crosby v. Timolat (1892), 50 439, 440; McFadden v. Hunt, 5

Minn. 171, 52 N. W. Rep. 526; Bea- Watts & S. 468; Price v. Spencer,

cannon v. Liebe (1884), 11 Oreg. 443, 7 Phila. 178.

5 Pac. Rep. 273.
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the partnership affairs, one partner may, of course, sue another
as freely as though ·in respect to other matters they did not
sustain the relation of partner.1

~

/J+..'

4. Firm against ·Firm having Common Partnera.

§ 14:7. One firm cannot sue another at law if there is a
common partner.- 4. In the absence of a statute authoriz-

ing it, one firm cannot maintain an action at law against another firm if there are partners common to both firms. The
deata of the common partner will not remove the impediment as to matters arising before the death, nor will the dissolution of the firm. The nature of the claim is immaterial,
if it is an obligation in favor of one firm and against the
other as such. The forum. for actions in such cases is the
court of equity.1
It is not permitted, it is said in one case,1 "that. one of
the parties should thus appear both as a plaintiff and defendant, in effect prosecuting an action against himself, in
which, if a recovery were to be allowed, it would be in his
favor and at the same time against himself. Nor, at law,
would the contract or agreement between the two firms having a common member be recognized as creating a legal obligation or cause of action. The transaction would be treated
as an attempt by a party to enter into a contract with himself.' The remedial system of the common law was too inflexible and restricted to enable it to adjust the complex
rights and obligations of the parties under such circums~nces. But in equity the agreements of the members of
firms so related to each other were treated as obligatory,
and the fact that one of the parties to the joint contract
I See Elder v. Hood (1865), 38 I1L
I Crosby v. Timolat, supra.
538; Newsom v. Pitman (1892), 98
'Citing Bosanquet v. Wray, 8
Ala. 526, 12, So. Rep. 412.
Taunt. 597; De Tastet v. Shaw, 1
2 See Hall v. Kimball (1895), 77 Ill. Barn. & Ald. 664, 669; Leake, Cont.
161; C.rosby v. Timolat (1892), 50 439, 440; McFadden v. Hunt, 5
Minn. 171, 52 N. W. Rep. 526; Bea- Watts & S. 468; Price v. Spencer.
cannon v. Liebe (1884), 11Oreg.443, 7 Phila. 178.

5 Pac. Rep. 273.
102
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ACTIONS BETWEEN PARTNERS. [ 148, 149.

ACTIONS BETWEEN P ARTNERB.

stood in the position of both an obligor and obligee did not

[§§ 148, 149.

stand in the way of affording such relief or remedy as might

be found to be appropriate and necessary to the ends of

justice." l

II. OF ACTIONS IN EQUITY.

148. Equity the proper tribunal in partnership mat-

ters. The court of equity is the chief and appropriate tri-

bunal for the settlement of all controversies growing out of

partnership transactions as such. Its principal function is

in winding up the partnership affairs and arriving at the re-

spective interests therein of the partners and creditors, but

its aid may often be sought in other matters. Thus

1. /Specific Performance.

149. In what cases granted. Something of the power

of the courts of equity to enforce specific performance of

partnership agreements has been already considered in a

previous section, 2 and, as there noticed, the jurisdiction is

limited by the nature of the case. But such stipulations as
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are capable of specific performance will be enforced, either

directly or negatively by an injunction against their breach.*

1 Citing 1 Story, Eq. Jur., 679, books and the furnishing of copies

thereof (Lingen v. Simpson, 1

stood in the position of both an obligor and obligee did not
stand in the way of .affording such relief or remedy as might
be found to be appropriate and necessary to the ends of
justice." 1
II. OF AoTioNs IN EQUITY.
§ 148. Equity the proper tribunal in partnership mat·
ters.- The court of equity is the chief and appropriate tri~
burial for the settlement of all controversies growing out of
partnership transactions as such. Its principal function is
in winding up the partnership affairs and arriving at the re- ·
spective interests therein of the partners and creditors, but
its aid may often be sought in other matters. Thus·-

Simons & Stuart, 600); agreements

that a third party,, and he only,

1. Specific Performance.

shall get in debts (Davis v. Amer,

3 Drew. 64; Turner v. Major, 3

Giff. 442); agreements that the

value of the share of an outgoing

or a deceased partner shall be as-

certained in a specified way and

taken accordingly (Morris v. Kears-

ley, 2 Y. & C. Ex. 139; Essex v.

Essex, 20 Beav. 442; King v. Chuck,

17 Beav. 325); agreements that an

outgoing partner shall offer his

share to his copartners before sell-

§ 14:9. In what eases granted.- Something of the power
of the courts of equity to enforce specific performance of
partnership agreements has been already considered in a
previous section,2 and, as there noticed, the jurisdiction is.
limited' by the nature of the case. But such stipulations as
are capable of specific performance will be enforced, either ,
directly or negatively by an injunction against their breach.I

ing it to other persons (Homfray

v. Fothergill, 1 Eq. 567); agree

680; Haven v. Wakefield, 39 I1L

509; Chapman v. Evans, 44 Miss.

113; Calvit's Ex'rs v. Markham, 3

How. (Miss.) 343; Hayes v. Bement,

3 Sandf. 394.

2 Ante, 81.

* In 1 Lindley on Partnership,

478, it is said: "The court has en-

forced the following agreements

entered into upon or with a view

to a dissolution, namely: Agree-

ments not to carry on business

within a certain distance or for a

certain space of time (Whittaker

v. Howe, 8 Beavan, 383; Turner v.

Major, 3 Giffard, 442); agreements

as to the custody of partnership
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Citing 1 Story, Eq. Jur., §§ 679, books and the furnishing of copies
680; Haven v. Wakefield, 39 Ill. thereof (Lingen v. Simpson, 1
. 509; Chapman v. Eva!ls, 44 Miss. Simons & Stuart, 600); agreements
'113; Calvit's Ex'rs v. Markham, 3 that a third party, and he only,
How. (Miss.) 343; Hayes v. Bement, shall get in debts cDavis v. Amer,
3 Sandf. 394.
3 Drew. 64; Turnel" v. Major, 3
2 Ante,~ 81.
Giff. 442); agreements that the
a In 1 Lindley on Partnership, value of the share of an outgoing
478, it is said: "The court has en~ or a deceased partner shall be aeF
forced the following agreements certained in a specified way and
entered into upon or with a view taken accordingly (Morris v. Kearsto a dissolution, namely: Agree- ley, 2 Y. & C. Ex. 139; .E ssex v.
ments not to carry on business Essex, 20 Beav. 442; King v. Chuck,
within a certain distance or for a 17 Beav. 325); agreements that an
certain space of time (Whittaker outgoing: partner shall offe;r his
v. Howe, 3 Beavan, 383; Turner v. share to his copar~ners before sellMajor, 3 Giffard, 442); agreements ing it to other persons (Homfray
as to the custody of partnership v. Fothergill, 1 Eq. 567); agree103
I

150.] LAW OF PARTNERSHIP.

§ 150.]

LAW OF PARTNERSHIP.

The chief objections which arise to the exercise of the

power to grant specific performance in partnership cases are

those which inhere in the peculiar nature of the subject.

Thus, where the purpose is to compel parties to enter into

partnership as agreed, if no time was stipulated for its con-

vinuance, of what avail is it to enforce the creation of a

partnership which the parties may immediately dissolve?

if a term of continuance was agreed upon, can the court as-

sume the task of constantly watching the parties to observe

whether they are performing their duties as partners?

150. Same subject. Tn one case l in which the ques-

tion arose, the court, in denying the application, said: " It is

extremely plain that the court cannot assume to enforce the

performance of daily prospective duties, or supervise or di-

rect in advance the course or conduct of one who is to con-

trol and manage in the interest of a firm in which he is to

stand as a member, and where, too, the stipulated arrange-

The chief objections which arise to the exercise of the
power to grant specific performance in partnership cases are
those which inhere in the peculiar nature of the subject.
Thus, where the purpose is to compel parties to enter into
'"'>artnership as agreed, if no time was stipulated for its con..muance, of what avail is it to enforce the creation of a
partnership which the parties may immediately dissolve 1if a term of continuance was agreed upon, can the court assume the task of constantly watching the parties to observe
whether they are performing their duties as partners~

ment as plainly set forth contemplates that his personal skill
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and judgment shall be applied and govern according to the

shifting needs of property and business. No court is com-

petent to execute such an arrangement."

In another case, 1 involving the same question, the court

said : " It is a rule in equity that the court will not decree

a specific performance where it has no power to enforce the

decree. Hence partnership articles will not be enforced,

especially where no time is fixed for its continuance, as

either party may dissolve it at pleasure. And even where

a time is fixed it is difficult to see how the decree can be

enforced. Take this case as an illustration : Is the court to

keep its hand on the parties for seventeen years and compel

them to carry on this business?"

ments to grant an annuity to a trade secret (Morison r. Moat, 9

retiring partner and his widow Hare, 241)."

(Aubin v. Holt, 2 K. & J. 66; Page l Buck v. Smith (1874), 29 Mich.

v. Cox, 10 Hare, 163); agreements 166, 18 Am. Rep. 84

not to divulge or make use of a 'Morris v. Peckham (1883), 51

Conn. 128, Paige's Partn. Gas. 114.
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§ 150. Same subject.- In one case 1 in which the question arose, the court, in denying the application,_ said: "It is
extremely plain that the court cannot assume to enforce the
performance of daily prospective duties, or supervise or direct in advance the course or conduct of one who is to control and manage in the interest of a firm in which he is to
stand as a member, and where, too, the stipulated arrangement as plainly set forth contemplates that his personal skill
and judgment shall be applied and govern according to the
shifting needs of property and business. No court is competent to execute such an arrangement."
In another case,2 involving the same question, the court
said: "It is a rule in equity that the court will not decree
a specific performance where it has no power to enforce the
decree. Hence partnership articles will not be enforced,
especially where no time is fixed for its continuance, as
either party may dissolve it at pleasure. And even where
a time is fixed it is difficult to see how the decree can be
enforced. Take this case as an illustration: Is the court to
keep its hand on the parties for seventeen years and compel
them to carry on this business W"
ments to grant an annuity to a. trade secret (Morison T. Moat, 9
retiring partner and . his widow Hare, 241)."
(Aubin v. Holt, 2 K. & J. 66; Page
1 Buck v. Smith (1874), 29 Mich.
v. Cox, 10 Hare, 168); agreements 166, 18 Am. Rep. 84.
11\forris v. Peckham (1888), 51
not to divulge or make use of a
Conn. 128, Paige's Partn. Ca& 114.

104
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ACTIONS BETWEEN PABTNEKS. [ 151, 152

151. Same subject. There may, nowever, be cases in

.A.OTIONS BETWREN P ABTNERS.

[§§ 151, 152

which the court will enforce specific performance of an agree-

ment to form a partnership, notwithstanding that it may

be immediately dissolved. This will be done, for example,

where it will secure to a partner the interests in property to

which by the partnership agreement he is entitled. 1

2. Of Injunctions.

152. In what cases granted. Injunctions are fre-

quently granted upon the application of one partner against

his copartner, either before or pending or after a dissolu-

tion.

1. Before dissolution, and for the very purpose often of

§ 151. Same subject.-There may, nowever, be cases in
which the court will enforce specific performance of an agreement to form a partnership, notwithstanding that it may
be immediately dissolved. This will be done, for example,
where it will secure to a partner the interests in property to
which by the partnership agreement he is entitled. 1

obviating the necessity for a dissolution, injunctions may be

granted to prevent the commission by partners of acts in-

consistent with the terms of their agreement or violating the

2. Of Injimctiona.

rights of their copartners. Thus, one partner may be en-

joined from obstructing or impeding the business ; excluding

another partner from his rightful share in the management
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of the business ; interfering with the servants of the firm ;

removing the books or papers of the firm ; using partnership

property for individual purposes; engaging in a rival busi-

ness; extending the partnership transactions beyond the

limits agreed upon ; publishing a notice of dissolution before

the stipulated term has expired, and the like. 2

2. Pending an application for a dissolution or for an ac-

counting, injunction may be issued to restrain one partner

from interfering with the property, creating new liabilities,

and the like. 8

3. After dissolution, one partner may be enjoined from

wasting, injuring, disposing of or wrongfully dealing with

^omerby v. Buntin (1875), 118 44 Miss. 202; Van Keuren v. Tren-

Mass. 279, 19 Am. Rep. 459. ton Mfg. Co. (1861), 13 N. J. Eq.

* See Marble Co. v. Ripley (1870), 802; Levine v. Michael (1883), 35 La.

10 Wall. (U. S.) 339; Pirtle v. Perm Ann. 1121.

(1835), 3 Dana CKy.), 247, 28 Am. See Wilson y. Fitchter (1885), 11

Dec. 70; New v. Wright (1870), N. J. Eq. 71.
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§ 152. In what cases granted.- Injunctions are frequently granted upon the application of one partner against
his copartner, either before or pending or after a dissolution.
1. Before dis8olution, and for the very purpose often of
obviating the necessity for a dissolution, injunctions may be
granted to prevent the commission by partners of acts in. consistent with the terms of their agreement or violating the
rights of their copartners. Thus, one partner may be enjoined from obstructing or impeding the business; excluding
another partner from his rightful share in the management
of the business; interfering with the servants of the firm;
removing the books or papers of the firm; using partnership
property for individual purposes; engaging in a rival business; extending the partnership transactions beyond the
limits agreed upon; publishing a notice of dissolution before
the stipulated term has expired, and the like. 1
2. Pending an application for a dissolution or for an ae>a
counting, injunction may be issued to restrain one partner
from interfering with the property, creating new liabilities,
and the like.1
3. ..After disso.lution, one partner may be enjoined from
wasting, injuring, disposing of or wrongfully dealing with
1 Somerby v. Buntin (1875), 118
Mass. 279, 19 Am. Rep. 459.
2 See Marble Co. v. Ripley (1870),
lO Wall (U.S.) 339; Pirtle v. Penn
(1835), S Dana (Ky.), 247, 28 Am.
Oec. 70; New v. Wright (1870),

44 Miss. 202; Van Keuren v. Trenton Mfg. Co. (1861), 13 N. J. Eq.
802; Levine v. Michael (1883), 35 IA
Ann. 1121.
a See Wilson v. Fitohter (1885). 11
N. J. Eq. 71.
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153.] LAW OF PARTNERSHIP.

§ 153.]

LAW OF PARTNERSHIP.

the assets ; from holding out the complainant as being still

a partner ; from continuing business in violation of his agree-

ment ; from using the old firm name in such a way as to

render former partners liable, and the like. 1

3. Of Accounting and Dissolution.

153. In what cases granted. The most common ground

for appealing to a court of equity is to secure an accounting

to determine the interests of partners and creditors, to ad-

the assets; from holding out the complainant as being still
a partner; from continuing business in violation of his agreement; from using the old firm name in su~h a way as to
render former partners liable, and the like.1

just mutual claims and demands, and to obtain a decree for

payment and distribution. The jurisdiction of a court of

3. Of .Accowntimg and .Dissolution.

equity for these purposes is ample and its power to enforce

its decrees complete. 2 Its aid, however, must be sought be-

fore the claim has become stale, and the complainant's laches

may bar relief.'

An accounting is usually coupled with a demand for disso-

lution, and it was formerly the rule that accounting would

not be granted where it would not be complete and final or

unless it was coupled with a dissolution ; but the modern au-
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thorities have relaxed this rule, and there are now cases in

which an accounting alone may be granted. The most im-

portant of these, according to Mr. Justice Lindley, 4 are three :

1. Where one partner has sought to withhold from his co-

partner the profit arising from some secret transaction.

2. Where the partnership is for a term of years still unex-

pired, and one partner has sought to exclude or expel his

copartner or to drive him to a dissolution. 3. Where the

partnership has proved a failure, and the partners are too

numerous to be made parties to the action, and a limited ac-

1 See McGowan Co. v. McGowan Clark v. Gridley (1871), 41 Cal. 119;

(1872), 22 Ohio St 370; Wilkenson Denver v. Roane (1878), 99 U. S.

v. Tilden (1881), 9 Fed. Rep. 683; 355.

Roberts v. McKee (1859), 29 Ga. See Bell v. Hudson (1887), 73

181; Shannon v. Wright (1883), 60 CaL 285, 2 Am. St Rep. 791, and

Md. 520; Fletcher v. Vandusen note,

(1879), 52 Iowa, 448. 2 Lindley on Partnership (Ew-

2 See Bracken v. Kennedy (1842), ell's ed.), 495.

4 I1L 558, Paige's Partn. Caa 170;
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§ 153. In what cases granted.-Themostcommongronnd
for appealing to a court of equity is to secure an accounting
to determine the interests of partners and creditors, to adjust mutual claims and demands, and to obtain a decree for
payment and distribution. The jurisdiction of a court of
equity for these· purposes is ample and Its power to enforce
its decrees complete.2 Its aid, however, must be sought 00.
fore the claim has become stale, and the complainant's !aches
•
may bar relief.1
An accounting is usually coupled with a demand for dissolution, and it was formerly the rule that accounting would
not be granted where it would not be complete and final or
unless it was coupled with a dissolution; but the modern authorities have relaxed this rule, and there are now cases in
which an accounting alone may be granted. The most important of these, according to Mr. J u.stice Lindley,' are three:
1. Where one partner has sought to withhold from his copartner the profit arising from some secret transaction.
2. Where the partnership is for a term of years still unexpired, and one partner has sought to exclude or expel his
copartner or to drive him to a dissolution. 3. Where the
partnership has proved a failure, and the partners are too
numerous to be made parties to the action, and a limited ac1 See

McGowan Co. v. McGowan
(1872), 22 Ohio St. 370; Wilkenson
v. Tilden (1881), 9 Fed. Rep. 683;
Roberts v. McKee (1859), 29 Ga.
161; Shannon v. Wright (1883), 60
Md. 520; Fletcher v. Vandusen
(1879), 52 Iowa, 448.
2 See Bracken v. Kennedy (1842),
., ill 558, Paige's PartD. Cas. 170;

Clark v. Gridley (1871), 41 Cal 119;
Denver v. Roane (1878), 99 U. S.
355.
aSee Bell v. Hudson (1887), 78
Cal 285, 2 Am. St. Rep. 791, and
note.
'2 Lindley on Partnership (Ewell's ed.), 495.
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ACTIONS BETWEEN PABTNEES. [ 154, 155.

count will result in justice to them all. To these may be

ACTIONS BETWEEN P ARTNERB.

[§§ 154, 155.

added the case where the partnership agreements provide for

periodical accountings or accountings as to distinct trans-

actions. 1

In these cases, however, an accounting will not, except in

pursuance of partnership agreements, be granted of an iso-

lated portion of what has been dealt with as a complete and

general whole. 2

The effect of the illegality of the transaction in an action

for accounting has already been referred to. 1

154. Same subject Who may demand accounting.

The application for the accounting may be made by a

partner ; by an employee who takes a share of profits by

way of compensation for his services ; by the personal rep-

resentative of a deceased partner; by the assignee or pur-

chaser of the interest of a partner; by the purchaser of a

share upon a sale on execution; but not usually by a gen-

eral creditor. 4

eount will result in justice to them all. To these may be
added the ca1:le where the partnership agreements provide for
periodical accountings or accountings as to distinct transactions.1
In these cases, however, an accounting will not, except in
pursuance of partnership agreements, be granted of an isolated portion of what has been dealt with as a. complete and
general whole.2
The effect of the illegality of the transaction iil an action
for accounting has already been referred to.1
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4. Of Receiver a.

155. When will be appointed. Eeceivers are frequently

appointed in the settlement of partnership affairs, though

the appointment is not a matter of course and will not be

made unless good grounds exist for it. A receiver will not

usually be appointed except upon dissolution; but the ap-

pointment may be made before, if a dissolution is inevitable,

or if the partnership is insolvent and the assets are being

wasted or improperly applied; but mere disputes or ill-feel-

i See Patterson v. Ware (1846), 10 47 N. J. Eq. 569, 21 AtL Rep. 297, 24

Ala. 444; Wadley v. Jones (1875), Am. St. Rep. 419.

55 Ga. 329. 4 See Bentley v. Harris (1873), 10

'See Davis v. Davis (1882), 60 R. L 434, 14 Am. Rep. 695; Freeman

Miss. 615. v. Freeman (1884), 136 Mass. 260;

*See ante, 20. See, also, Pfeuffer Gerard v. Bates (1888), 124 EL 150,

v. Maltby (1881), 54 Tex. 454, 38 Am. 7 Am. St. Rep. 350, 16 N. E. Rep.

§ 154-. Same subject-Who may demand accounting.The application for the accounting may be made by a
partner; by an employee who takes a share of profits by
way of compensation for his services; by the personal representative of a deceased partner; by the assignee or purchaser .o f the interest of a partner; by the purchaser of a
share upon a sale on execution; but not usually by a general creditor.'
4. Of Reedvers.

Rep. 631 ; Pennington v. Todd (1890), 258 ; Channon v. Stewart (1882), 103

HL 541, Paige's Partn. Gas. 179.
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§ 155. When will be appointed.-Receivers are frequently
appointed in the settlement of partnership affairs, though
the appointment is not a matter of course and will not be
made unless good grounds exist for it. A receiver will not
usually be appointed except upon dissolution; but the appointment may be made before, if a dissolution is inevitable,
'or if the partnership is insolvent and the assets are being
wasted or improperly applied; but mere disputes or ill-feel1 See Patterson v. Ware (1846), 10
Ala. 444; Wadley v. Jones (1875),
55 Ga. 329.
t See Davis v. Davis (1882), 60
Miss. 615.
•See ante,§ 20. See, also, Pfeuffer
v. Maltby (1881), 54 Tex. 454, 38 Am.
Rep.631; Pennington v. Todd(1890),

47 N. J. Eq. 569, 21 Atl Rep. 297, 24
Am. St. Rep. 419.
'See Bentley v. Harris (1873), 10
R. L 434, 14 Am. Rep. 695; Freeman
v. Freeman (1884), 136 Mass. 260;
Gerard v. Bates (18881 124 Ill 150,
7 Am. St. Rep. 350, 16 N. E. Rep.
258; Channon v. Stewart (1882), 103
m 541, Paige's Partn. Cas. 179.
10'7

156.] LAW OF PARTNERSHIP.

-§ 156.]

LAW OJ' P .A.RTNERSHIP.

ing among the partners is not a sufficient ground. 1 It may

be made also where one partner is insolvent and is wasting

the assets or breaking up the business. 1 A receiver may be

appointed to supersede a surviving partner or a sole manag-

ing partner if he is acting wrongfully or misusing or misap-

plying the assets.' One of the partners may be appointed

receiver if he is otherwise a suitable person.

156. Powers and duties of receiver. The receiver is

an officer of the court and acts under its direction. He

may be authorized to continue the business long enough to

permit its being wound up without sacrifice. He has not

the title to the property, but the right of possession and dis-

ing among the partners is not a sufficient ground.1 It may
be made also where one partner is insolvent and is wasting
the assets or breaking up the business.' A receiver may be
.appointed to supersede a surviving partner or a sole managing partner if he is acting wrongfully or misusing or misapplying the assets.1 One of the partners may be· appointed
~eceiver if he is otherwise a suitable person.

position, and should be given control of all of the assets of

the firm. He may sue in his own name to collect the debts,

but he cannot usually be sued without the consent of the

court, nor can creditors of the firm levy upon the property

in his possession. 4

iSee New v. Wright (1870), 44 See Jackson v. Lahee (1886), 114
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Miss. 202, Paige's Partn. Gas. 181. HL 287, 2 N. K Rep. 172; Morey v.

See Shannon v. Wright (1883), Grant (1882), 48 Mich. 826, 12 N. W.

60 Md. 520; Phillips v. Trezevant Rep. 202; Henning v. Raymond

(1872), 67 N. C. 870. (1886), 35 Minn, 803, 29 N. W. Rep.

See Word v. Word (1889), 90 1821

Ala. 81.

108

§ 156. Powers and duties of receiver.-The receiver is
an officer of the court and acts under its direction. He
may be authorized to continue the business long enough to
permit its being wound up without sacrifice. He ha~ not
the title to the property, but the right of possession and disposition, and should be given control of all of the assets of
the firm. He may sue in his own name to collect the debts,
but he cannot usua!ly be sued without the consent of the
-0ourt, nor can creditors of the firm levy upon the property
in his possession.'
1 See

New v. Wright (1870). 44

'See Jackson v. Lahee (1886), 114
fil 287, 2 N. E. Rep. 172; Morey v.
'See Shannon v. Wright (1883), Grant (1882), 48 Mich. 826., 12 N. W.
60 Md. 520; Phillips v. Trezevant Rep. 202; Henning v. Raymond
(1872), 67 N. C. 870.
(1886), 85 Minn. 803, 29 N. W. Rep.
I See Word v. Word (1889), 90 182.
Ala. 81.
Miss. 202, Paige's Partn. Cas. 181.
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