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OF THE NATURE AND EXTENT OF A PARTNER’S

' LIABILITY.
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HARALSON vs. CAMPBELL.

Supreme Court of Alabama, 1879.

63 Ala. 278.

XI.

Appeal from a judgment denying a petition to supersede

or quash an execution. The opinion states the facts.

Bragg and Thorington, for appellants.

L. A. Dobbs, contra.

Sross, J. Partnership debts and liabilities, except in lim-

ited partnerships, are equally the debts of the ﬁrm and each

OF THE NATURE AND EXTENT OF A PARTNER'S
LIABILITY.

member thereof; and the individual property of the several

members, as well as the partnership property, may be taken

in executon for the payment of such partnership debt. Part-

nership debts (under the code in this state, though not at com-

•

mon law) are joint and several, if evidenced by promise in

writing, and may be sued on against the members jointly or

HARALSON vs. CA.MPBELL.

severally. Code of 1876, Sec. 2905, Emanuel vs. Bird, 19 Ala.
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596; Waltlron vs. Simmons, 28 Ala. 629; Va/n Wagner vs. Chap’

Supreme Courl of Alabama., 1819.

man, 29 Ala. 172. A modiﬁcation of this principle exists, in

cases of bankruptcy and insolvent administration, and a

63Ala. 278.

marshalling of assets will sometimes be decreed; but that doc-

trine has no application to this case, as no bankruptcy or insol-

vency is averred.

The suit and the judgment in the present case are against

W. J . Haralson and Terrence Reynolds, defendants, under the

Appeal from a judgment denying a petition to supersede
or quash an execution. The opinion states the facts.

ﬁrm name of W. J. Haralson & Co. The mandate of the exe~

O

Bragg and Thorington, for appellanta.

|:.__‘ __i _ *7

L. A. Dobb1, contra.
.J. Partnership debts and liabilities, except In limited partnerships, are equally the debts of the firm and each
member thereof; and the individual property of the several
members, as well as the partnership property, may be taken
in executon for the payment of such partnership debt. Partnership debts (under the code in this state, though not at common law) are joint and several, if evidenced by promise in
writing, and may be sued on against the members jointly or
severally. Code of 1876, Sec. 2005, Emanuel vs. Bird, 19 Ala.
596; lVal<lrnn vs. Simmons, 28 Ala. 629; Van Wagner vs. Cliaptnan, 29 Ala. 172. A modification of this principle exists, in
<>ases of bankruptcy and insolvent administration, and a
mar.i!halling of assets will sometimes be decreed; but that doctrine has no a'pplication to this case, as no bankruptcy or insolYency is averred.
The suit and the judgment in the present case are against
"'· J. Haralson and Terrence Reynolds, defendants, under the
tlrm name of W. J. Haralson & Co. The mandate of the exeSTONE,

•

Juno 011. Co. vs. Husnnnn. 341

cution is, that the sheriff cause the amount of the judgment

JUDD

OrL Co. vs.

341

HUBBELL.

to be made “of the goods and chattels, lands and tenements,

of Willialn J. Haralson and Terrence Reynolds.” There was

a motion in the court below to quash the execution, because

it directed the money to be made out of the individual effects

of the defendants, and not out of the partnership property.

The circuit court overruled the motion. This suit is not gov-

erned by Sec. 2904 of the Code. That section contemplates a

suit against the partnership, in its partnership name merely,

without naming the individual members composing the ﬁrm.

In this case the individuals are named, and sued as such. The

individual property of each partner is liable to seizure in satis-

faction of this judgment. ‘ " '

The judgment is affirmed.

I

NOTE.-See Mechenfs Elem. of Partn. §§ 209 21$

See also the two cases next following herein.

.~

JUDD OIL CO. vs. HUBBELL.

Court of Appeals of New York, 1879.
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76 N. Y. 543.

cutfon is, that the sheriff cause the amount of the judgment
to be made "of the goods and chattels, lands and tenements,
of William J. Haralson and Terrence Reynolds." There was
a motion in the court below to quash the execution, because
it directed the money to be made out of the individual effects
of the defendants, and not out of the partnership property.
The circuit court overruled the motion. This suit is not governed by Sec. 2904 of the Code. That section contemplates a
suit against the partnership, in its partnership name merely,
without naming the individual members composi~g the firm.
In this case the individuals are named, and sued as such. The
individual property of each partner is liable to seizure in sa.tia·
faction of this judgment. • • •
The judgment is a1Jirmed.

Appeal from an order made upon a motion to set aside a

judgment, obtained by the Oil Co. against Hubbell and one

Taylor, as copartners. The opinion states the facts.

NOTE.-See Mechem'& Elem. of Parto. ~§ 209 Jl'J
Bee also the two cases next following herein.

•

Charles H. Tweed, for appellant.

George H. Forster, for respondent.

DANFORTH, J . (After disposing of other matters.) At ‘the

outset the plaintiff was called upon “to show cause why the

judgment should not be vacated and set aside as irregular, in

that a several judgment is entered against tlge deg:-ligant,

Hubbell, for'$40,950.29, and a several. judgment is entered

JUDD OIL ·co. vs. HUBBELL•.

against the defendant, Taylor, for $43,420.11), instead of a judg-

ment against the defendants joiiitly, pursuant to the um-

Court of Appeals of New York, 1819.

mons and complaint; also as unauthorized l;y__law.” The

moving papers establish beyond coﬁtroversy that the cause

76 N. Y. MS.

of action was a joint liability on the part of Hubbell and Tay-

>_' .,.

Appeal from an order made upon a motion to set aside a
judgment, obtainf'd by the Oil Co. against Hubbell and one
Taylor, as copartners. The opinion states the facts.
Oha.rles H. Tweed, for appellant.

Qeorge H. Forster, for respondent.
DANFORTH, J. (After disposing of other matters.) At 'the
outset the plaintiff was called upon "to show cause why the
judgment should not be vacated and set aside as irregular, in
thnt a several "udgment is entered against
e defendant,
Hubbell, for $40,950.2., and a several _judgment is entered
against the defendant, 'l'aylor, for $431420:'.Iil, instead of a judgment against the defendants jointly, pursuant to the summons and complaint; also as unauthorized b
w." The
moving papers establish beyond co troversy that the cause
of action was a joint liability on the part of Hubbell and Tay-
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tor as copartners. This the complaint alleged, the defendant

~Hubbell by his default admitted, and the defendant Taylor has

had that fact found against him by a referee, and by his silence

acquiesces in the ﬁnding. Upon that determination the plain-

tiﬂ's, at the same time and by means of the same record or

judgment roll, took judgments against the defendants sep-

arately, as stated in the order to show cause. This was clearly

irregular; but we think it was nothing more. The plaintiﬁs

did not adhere “to the prescribed rule or mode of proceeding,"

by which they were entitled to a joint judgment, and which

n. due and orderly conduct of the suit required them to take.

But this defect was m~and does not affect any

substantial right of the adverse party. It does not in any

way increase the liability of the defendant, for upon each part-

ner rests an absolute liability for the whole amount of every

debt due from the partnership. Parsons on Partnership (2d

Ed.) 63; and although originally a joint contract, it may be

separate as to its effects. Though all are sued jointly and a

joint judgment obtained and a joint execution taken out, yet

it may be enforced aga~ly. Each partner is answer-
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able for the whole, and not merely for his proportionable part;

and as the judgments were taken against each partner, for a

partnership debt, the partnership property is bound to the

same extent as if there had been but one judgment, for the

whole, aga~t1Ers. Brinkcrhoﬂ‘ cs. Marvin, 5 Johns.

Ch;, 326. Nor does the form of the judgment in any way affect

the debtor's relations with his copartner; for if he pays the

debt or judgment, he ~&dt:opti-il>gt’i@ mat

credit for the sum/p_:_1_id, in any accounting respecting the part-

nership affairs.

Motion to set aside judgment denied.

Nu'rn.—See Mechem’s Elem. of Partn., §§ 209, 215, 216.

ii

1

-__

ior as copal'tnere. This the oo:mplaint alleged, the defendant
Hubbell by his default '8dmitted, iand the defendant Taylor has
had that fact found against him by a referee, and by his silenc'~
acquiesces in the finding. Upon that determination the plaintifl's, at the snme time and by means of the same record or
judgment roll, took judgments against the defendants separately, as stated in the order to show cause. This was clearly
irregular; but we think it was nothing more. The plaintiffs
did not adhere "to the prescribed rule or mode of proceeding,"
by which they were entitled to a joint judgment, and which
a due and orderly conduct <>f the suit required them to take.
But this defect was mtlfl1 teclmicaland does not affect any
substantial right of the adverse party. It does not in any
way increase tbe liability of the defendant, for upon each partner rests an absolute liability for the whole amount of every
debt due from the partnership. rarsons on Partnership (2d
Ed.) 63; and although originally a joint contract, it may be
separate as to its effects. Though all are sued jointly and a
joint judgment obtained and a joint execution taken out, yet
it may be enforced against one only. Each partner is answerable for the whole, and not merely for his proportionable part;
and as the judgments were taken against each partner, for a
partnership debt, the partnership property is bound to the
same extent as if there had been but one judgment, for the
whole, nga~!~rs. Brinkerhoff cs. Marvfo, 5 Johns.
Ch;, 326. Nor does the form of the judgment in any way affect
the debtor's relations with his copartner; for if he pays the
debt or judgment, he WiITbe engtle~o!!Jrj_butiQD or tQ._ il.
credit for the su~d, in any accounting respecting the part- ._·
nership affairs.
Motion to set aside judgment denied.
NoTB.-See llcchem'is Elem. of Partn., ~ 209, 2ll>, 818.

~
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MASON vs. ELDRED/»i'~$'

Supreme Court of United States, 1867.

6 Wall. 231, 18 L. Ed. 783.

Mason sued, in the circuit court for Wisconsin, Anson

Eldred, Elisha Eldred, and one Balcom, trading as partners,

upon a partnership note of theirs. Process was served on

\>

UASON vs. ELDRED. i;, f-S

Anson Eldred alone, who alone appeared, and pleaded non

assumpsit. On the trial, the note being put in evidence by the

Buprcme Court of United States, 18G1.

plaintiff, Eldred offered the record of a judgment in one of the

state courts of Micltigan, showing that Mason had already

6 Wall. 231, 18 L. Ed. 783.

brought suit in that court on the same note against the part-

nership; where, though Elisha Eldred was alone served and

alone appeared, judgment in form had p ed against all the

defendants for the full amount due uponme note.

The evidence being objected to by the plaintiff, because not

admissible under the pleadings, and because it appeared on

the face of the record that there was no judgment -against,

either of the defendants named except Elisha Eldred, who

alone, as appeared also, was served or appeared, and because
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it was insufficient-to bar the plaintiff’s action,(the question

whether it was evidence under the issue in bar of, and to

defeat a recovery againt Anson Eldred, was certiﬁed to this

court for decision as one on which the judges of the circuit

court were opposed.

G. W. Lakin, for plaintiff.

J. W. Cary, contra.“

FIELD, J. (After stating the facts.) If the note in suit

was merged in the judgment, then the judgment is a bar to

the action, and an exempliﬂcation of its record is admissible,

for it has long been settled that under the plea of the general

issue in assumpsit evidence may be received to sh0w,,n_gt

-§

~ulmalleged cause of action never existed, but also

to show that it did not subsist at the commencement of the

suit. Young vs. Black, 7 Cranch, 565; Young vs. Rummcll, 2

ﬂill, 480. On the other hand, if the note is not thus merged,

Mason sued, in the circuit court for \Visconsin, Ansen
Eldred, Elisha Eldred, and one Balcom, trading as partnerH,
upon n pnrtnersbip note of th~irs. Process wns served on
Anson Eldred nlone, wb.o alone appeared, and pleaded n!ln
~ssumpsit. On the trial, the note being put in evidence by tho
plaintiff, Eldred offered the record of a judgment in one of tha
state courts of Micll'lgan, showing that Mason had already
brought suit in that court on the same note against the partnership; where, though Elisha Eldred was alone served and
alone a~peared, judgment in form had PfjiSCd against all the
defendants for the full amount due upon ~e note.
The evidence being objected to by the plaintiff, because not
admiEisible under the pleadings, and because it appeared on
the face of the record that there was no judgment against.
eithel' of the defendants named except Elisha Eldred, who
alone, as appeared also, was served or appeared, and because
it was insufficient -to bar the plaintiff's action,· (the question
whether it was evidence under the issue in bar of, and to
defeat a recovery against Anson Eldred, was certified to thiscourt for decision as one on which the judges of the circuit
· court were opposed.
G. lV. La-kin, for plaintiff.

J. W. Cary, contra...i_
FIELD, J. (After stating the facts.) If the note in (:Juit
was me1·ged in the judgment, then the judgment is a bar to
the action, and an exemplification of its record is admissible,
for it has long been settled that under the plea of the general
issue in assumpsit evidence may be received to show, _nQ!..
lllfil'_~LtlllLaIJeged cause of action never existed, but also
to show that it did not subsist at the commencement of the
suit. Young i·s. Black, 7 Cranch, 565; Young vs. Rummell, 2
Jlill, M~O. On the other hand, if the note i~ pot thus pi~r~~Q.J
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it still forms a subsisting cause of action, and the judgment

is immaterial and irrelevant.

The question then for determination relates to the operation

of the judgment upon the note in suit.

The plaintiff contends that a copartnership note is the sev-

eral obligation of each copartner, as well as the joint obliga-

tion of all, and that a judgment recovered upon the note

against one copartner is not a bar to a suit upon the same note

against another copartner; and the latter position is insisted

upon as the rule of the common law, independent of the joint

debtor act of Michigan.

It is true that e§h copartner is bound for the entire amount

due on copartnership contracts; and that this obligation is so

far several that if he is sued alone, and does not plead the non-

joinder of his copartners, a recovery may be had against him

for the whole amount due upon the contract, and a joint judg-

ment against the copartners may be enforced against the prop-

erty of each. But‘his is a different thing from the liability

which arises from a joint and several contract. There the
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contract contains distinct engagements, that of each con-

tractor individually, and that of all jointly, and different rem-

edies may be pursued upon each. The contractors may be

sued separately on their several engagements or together on

their joint undertaking. But in copartnerships there is no

such several liability of the copartners. The copartnerships

are formed for joint purposes. The members undertake joint

enterprises, they assume joint risks, and they incur in all cases

joint liabilities. In all copartnership transactions this com-

mon risk and liability exist. Therefore it is that in suits upon

these transactions all the copartners must be brought in,except

when there is some ground -of personal release from liability,

as infancy or a. discharge in bankruptcy; and if not brought

in, theomission may be pleaded in abatement. The plea in

abatement avers that the alleged promises, upon which the

action is brought were made jointly with another and n-ot with

the defendant alone, a plea which would be without meaning,

if the oopartnership contract was the several contract of each

copartner.

The language of Lord Maxsrmnn in giving the judgment of

the king’s bench in Rico cs. Slmte, 5 Burr. 2611, “that all con-

tracts with partners are joi\nt and sgreral, and every partner

1

ft still forms a subsisting cause of action, and the judgment
is immaterial and irrelevant.
The question then for determination relates to the operation
of the jndgrn~nt upon the note in suit.
The plaintiff contends that a copartnership note Is the several obligation of each copartner, as well as the joint obligation of all, and that a judgment recovered upon the note
against one copartner is not a bar to a suit upon the same note
against another copartner; and the latter position is insisted
upon as the rule of the common law, independent of the joint
debtor act of Mich~n.
'-It is true that each co.p artner is bound for the entire amount
due on copartnership contracts; and that this obligation is so
far several that if he is sued alone, and does not plead the nonjoinder of his copa.rtners, a recovery may be had against him
for the whole amount due upon the contract, and a joint judgment against the oopartners may be enforced against the property of each. Bu~ie is a different thing from the liability
which arises from a joint and several contract. There the
contract contains distinct engagements, that of each con·
tractor individually, and t'hat of all jointly, and different remedies may be pursued upon each. The contractors may be
1med separately on their several engagements or together on
their joint under·taking. But in copartnerships there is no
such several lia.b ility of the copartners. The copartnerships
are formed for joint purposes. The members undertake joint
enterprises, they assume joint risks, and they incur in all cases
joint liabilities. In all copartnership transactions this common risk and liability exist. Therefore it is that in suits upon
these transactions all the copnrtners must be brought in, except
when there is some ground -0f personal release from liability,
as infancy or a discharge in bankruptcy; and if not brought
In, the omission may be pleaded in abatemen~. The plea in
abatement avers that the alleged promises, upon which the
action is brought were made jointly with anot11er and not with
the defendant alone, a plea which would be without meaning,
if the oopartnership contract was the several ~ntract of each·
copartner.
The language of IJOrd MANSFIELD in giving the judgment of
the king's bench in Rfoe vs. Sh11te, 5 Burr. 2611, "that all con- .
tracts with partners are j~t and s~erai, and e.,,.y partner

\

Mason vs. Ennnsn. _ 345

is liable to pay the whole,” must he read in connection with the

MA-SON

vs.

ELDRED.

facts of the case, and when thus read does‘not warrant the

conclusion that the court intended t-0 hold a copartnership

contract the several contract of each copartner, as well as the

joint contract of all the copartners, in the sense in which these

terms are understood by the plaintiﬁ"s counsel, but only that

the obligation -of each copartner was so far several that in a

suit against him judgment would pass for the whole demand,

if the non-joinder of his copartners was not pleaded in abate-

ment.

The plea itself, which, as the court decided, must be inter-

posed in such cases, is inconsistent with the hypothesis of a

several liability.

For the support of the second position, that a judgment

against one copartner on a copartnership note does not con-

stitute a bar to a suit upon the same note against another

copartner, the plaintiff relics upon the case of Shcchy vs. Man-

deellle ¢£ Jamesson, decided by this oourtﬂand reported in 6

Cranch, 254. In that case the plain-tiff brought a suit upon a

promissory note given by Jamesson for a copartnership debt
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of himself and Mandeville. A previous suit had been brought

upon the same note against Jamesson alone, and judgment

recovered. To the second suit against the two copartners the

judgment in the ﬁrst action was pleaded by the defendant,

Mandeville, and the court held that it constituted no bar to

the second action, and sustained a demurrer to the plea.

The decision in this case has never received the entire appro-

bation of the profession, and its correctness has been doubted

and its authority disregarded in numerous instances by the

highest tribunals of different states. It was elaborately

reviewed by the supreme court of New York in the case of

Robertson es. Smith, 18 Johnson, 459, where its reasoning was

declared unsatisfactory, and a judgment rendered in direct

conﬂict with its adjudication.

In the supreme court of Massachusetts a ruling similar to

that of Robertson vs. Smith was made. Ward vs. Johnson, 13

Mass. 148. In Wann vs. McNulty, 2 Gilman, 359, the supreme

court of Illinois commented upon the case of Sheehy vs. Man-

devi-lle, and declined to follow it as authority. The court

observed that notwithstanding the respect which it felt for

the opinions of the supreme court of the United States, ‘it

44

Is liable to pay the whole," must be read in connection with the
facts of the case, and when thus read does ·not warrant the
conclusion that the court intended to bold a copartnership
eontract the several contract of each copartner, as well as the
joint ronirart of all the cop:utners, in the sense in which these
terms are understood by the plaintiff's counsel, but only that
the obligation of each oopartner was so far several that in a
suit against him judgment would pass for the whole demand,
if the non-joinder of his oopartners was not pleaded in abatement.
The plea itself, which, as the court decided, must be interposed in such cases, is inconsistent with the hypothesis of a
several liability.
For the support of the second position, that a judgment
against one copartner on a copartnership note does not constitute a bar to a suit upon the same n-0te a~ainst another
co1>artner, the plaintiff relic.•s upon the case of Sheehy -va. Mandeville & Jamesson, decided by this oourt~nd reported in 6
Cranch, 254. In that case the plaintiff brought a suit upon a
promissory note given by .Jamesson for a copartnership debt
of himself and Mandeville. A previous suit bad been brought
upon the same note against Jamesson alone, and judgment
recovered. To the second suit against the two copartners the
judgment in the :first action was pl~ed by the defendant,
Mandeville, and the court held that it oonstituted no bar to
the second action, and sustained a demurrer to the plea.
The decision in this case bas never received the entire approbation of the profession, and its correctness has been doubted
and its authority disregarded in numerous instances by the
highest tribunals of different states. It was elaborately
reviewed by the supreme court of New York in the case of
Robertson t,s. Smith, 18 Johnson, 450, where its reasoning was
declared unsatisfactory, and a judgment rendered in direct
conflict with its adjudication.
In the supreme court of Massachusetts a ruling similar to
that of Robertson VB. Smith was made. Ward vs. Johnson, 13
Mass. 148. In Wann 'VB. McNu.lty, 2 Gilman, 359, the supreme
court of Illinois commented upon the case of Sheehy vs. Mandeville, and declined to follow it as authority. The court
observed that notwithstanding the respect which it felt for
the opinions of the supreme court of the United States, it
44
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was well satisﬁed that the rule adopted by the several state

courts--referring to those of New York, Massachusetts, Mary-

.was well Bfttisfted that the rule adopted by the several state
~ourts-referring to those of New York, Massachutietts, Marylan!J, and Indiana-was more consistent with the principlei, of
law, and was supported by better reasons.
In Smilli vB. Rlac.k, 9 Sergt. & Rawlf', 14~, the supreme court
of Pennsylvania held that a judgment recover~d against one
of two partners was a bar to a subsequent suit against both,
though the new defendant was a dormant p:irtner at the time
of the contract, and was not discovered until after the judgment. "No principle," said t11e court, "is better settled than
that a judgment once rendered absorbs and merges the whole
cause of action, and that neither the matter nor the partie~
can be severl•d, unless indeed where the cause of action Is joint
and several, which, certainly, actions against partners are
not."
In its opinion the court referred to Sheehy t:s. Mandevill&,
and remarked that the decision in that case, however much
entitled to respect from the character of the judges who com~
posed the supreme court of the United States, was not of
binding authority, and it was disregarded.
Jn King i~s. Hoar, 13 Meeson & 'Velsby, 495, the question
whether a judgment recovered against one of two joint contractors was a bar to an action against the other, was presented to the court of exchequer and was elaborately considered. The principal authorities were reviewed, and the conclusion reached that by the judgment recovered the original
demand bad passed in rem. judicatam, and could not be made
the subject of another action. In the course of the argument
the case of Sheehy VB. Mandeville was referred to -as opposed
to the conclusion reached, and the court observed that it had
the greatest respect for any decision of Chief Justice MARSHALL, but that the reasoning attributed to him in the report
of that case was not satisfactory. Mr. Justice STORY, in
Trafton vs. The United States, 3 Story, 651, refers to this case
in the exchequer, and to that of Bheehy VB. Mandeville, and
observes that in the first case the court of exchequer pronounced what seemed to him a very sound and satisfactory
judgment, and as to the decision in the latter case, that he
'had for years entertained great doubts of its propriety.
The general doctrine maintained in England and the United States mny be briefly stated. A judgment against one
upon a joint contract of several persons, bars an action against

land, and lndiana—was more consistent with the principles of

law, and was supported by better reasons.

In Smith vs. Black, 9 Sergt. & Rawle, 142, the supreme court

of Pennsylvania held that a judgment recovered against one

of two partners was a bar to a subsequent suit against both,

though the new defendant was a dormant partner at the time

of the contract, and was not discovered until after the judg-

ment. “No principle,” said the court, “is better settled than

that a judgment once rendered absorbs and merges the whole

cause of action, and that neither the matter nor the parties

can be severed, unless indeed where the cause of action is joint

and several, which, certainly, actions against partners are

not.”

In its opinion the court referred to Sheehy cs. lllandev-illo,

and remarked that the decision in that case, however much

entitled to respect from the character of the judges who com-

posed the supreme court of the United States, was not of

binding authority, and it was disregarded.
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In King rs. Hoar, 13 Meeson & \Velsby, 495, the question

whether a judgment recovered against one of two joint con-

tractors was a bar to an action against the other, was pre-

sented to the court of exchequer and was elaborately consid-

ered. The principal authorities were reviewed, and the con-

clusion reached that by the judgment recovered the original

demand had passed in rem judicatam, and could not be made

the subject of another action. In the course of the argument

the case of Shcchy vs. Mandecillc was referred to as opposed

to the conclusion reached, and the court observed that it had

the greatest respect for any decision of Chief Justice Man-

SHALL, but that the reasoning attributed to him in the report

of that case was not satisfactory. Mr. Justice Sronr, in

Trafton vs. The United States, 3 Story, 651, refers to this case

in the exchequcr, and to that of Sheehy vs. Mandcuillc, and

observes that in the ﬁrst case the court of exchequcr pro-

nounced what seemed to him a very sound and satisfactory

judgment, and as to the decision in the latter case, that he

‘had for years entertained great doubts of its propriety.

The general doctrine maintained in England and the Unl-

ted States may be brieﬂy stated. A judgment against one

upon a joint contract of several persons, bars an action against

'
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the others, though the latter were dormant partners of the

defendant in the original action, and this fact was unknown

to the plaintiff when that action was commenced. When the

contract is joint, and not joint and several, the entire cause

of action is merged in the judgment. The joint liability of-

the parties not sued with those against whom the judgment

is recovered, being extinguished, their entire liability is gone.

They cannot be sued separately, for they have incurred no

several obligation; they cannot be sued jointly‘with the others,

-because judgment has been already recovered against the lat-

ter, who would otherwise be subjected to two suits for the

same cause.

If, therefore, the common-law rule were to govern the deci-

sion of this case, we should feel obliged notwithstanding

Shcchy v. lllandcvillc, to hold that the promissory note was

merged in the judgment of the court of Michigan, and that the

judgment would be a bar to the pres-ent action. But, by a.

statute of that state, compiled laws of 1857, vol. 2, chap. 133,
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page 1219, the rule of the common law is changed with respect

to judgments upon demands of joint debtors, when som-e only

of the parties are served with process. The statute enacts

that “in actions against two or more persons jointly indebted

upon any joint obligation, contract, or liability, if the process

against all of the defendants shall have been duly served upon

either of them, the defendant so served shall answer to the

plaintiff, and in such case the judgment, if rendered in favor

of the plaintiff, shall be against, all the defendants in the same

manner as if all had been served with process,” and that, “such

judgment shall be conclusive evidence of the liabilities of the

defendant who was served with process in the suit, or who

appeared therein; but against every other defendant it shall be

evidence only of the extent of the plaintiff’s demand, after the

liability of such defendant shall have been established by other

evidence.” '

Judgments in cases of this kind against the parties not

served with process, or who do not appear therein, have no

binding force upon them, personally. The principle is as old

as the law, and is of universal justice, that no one shall be per-

sonally bound until he has had his day in court, which means

until citation is issued to him, and opportunity to be heard is

afforded. D’.-fray -rs. Kctchum-, 1 Howard 165. Nor is the

demand against the parties not sued merged in the judgment

___ __%_~

the others, though the latter were dormant partners of the ·
defendant in the original action, and this fact was unknown
tP the plaintiff when that action was commenced. When the
contract is joint, and not joint and several, the entire cause
of action is merged in the judgment. The joint liability of
the parties not sued with those against whom the judgmant
is recovered, being extinguished, theh· entire liability is gone.
They cannot be sued separately, for they have incurred no
several obligation; they cannot be sued jointly-with the others,
·becaus~ judgment has been already recovered against the lat·
ter, who would otherwise be subjected to two suits for the
same cause.
If, therefore, the common-law rule were to govern tbe deci·
sion of this case, we should feel obliged notwithstanding
Sheehy v. Mandeville, to hold that the promissory note was
merged in the judgment of the court of :Michigan, and that the
judgment would be a bar to the preeent action. But, by a
statute of that state, compiled laws of 1857, vol. 2, chap. 133,
page 1210, the rule of the common law is changed with respect
to judgments upon demands of joint debtors, when some only
of the parties are serYed with process. The statute enacts
that "in actions against two or more persons jointly indebted
upon any joint obligation, contract, or liability, if the process
against all of the defendants shall have been duly served upon
either of them, the defendant so served shall nnswer to the
iflttintiff, and in such cnse the judgment, if rendered in favor
of the plaintiff, shall be against all the defendants in the same'
manner as if all had been served with process," and that, "such
judgment shall be conclusive eYidenoo of t'he liabilities of the
defendant who was served with process in the suit, or who
appeared therej.n; but against every other defendant it shall be
evidence only of the extent of the plnintiff's demand, after the
liability of such defend_ant shall have been established by other
evidence."
Judgments in cases of this kind against the parties not
served with process, or who do not appear therein, have no
binding force npon them, personally. The principle is as old
as the law, and is of universal justice, that no one shall be p<!reonally bound until he has bad his duy in court, which means
until citation is issued to liim, ancl opportunity to be heard is
afforded. D'A.rc11 -rs. Kctr.11um-, 1 Howard 165. Nor is the
demand against the parties not sued merged in the judgment
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against the party brought into court. The statute declares

what the effect of the judgment against him shall be with

respect to them; it shall only be evidence of the extent of the

plaintiit’s demand after their liability is by other evidence

established. It is entirely within the power of the state to

limit the operation of the judgment thus recovered. The state

can as well modify the consequences of a judgment in respect

to its effect as a merger and extinguishment of the original

demand, as it can modify the operation of the judgment in any

other particular.

A similar statute exists in the state of New York, and the

highest tribunals of New York and Michigan, in construing

these statutes, have held, notwithstanding the special pro-

ceedings which they authorize against the parties not served

to bring them afterward before the court, if found within the

state, that such parties may be sued upon the original demand.

In Bonrstcel rs. Todd, 9 Mich. 379, an action of covenant was

brought against two parties to recover rent reserved upon a

lease. One of them was alone served with process, and he

appeared and pleaded the general issue, and on the trial, as in
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the case at bar, produced the record of a judgment recovered

against himself and his co-defendant under the joint debtor

act of New York, processin that state having been served upon

his co-defendant alone. The court below held the judgment to

be a bar to the action. On error to the supreme court of the

state this ruling was held to be erroneous. After referring to

decisions in New York, the court said, “No one has ever

doubted the continuing liability of all parties. We cannot,

therefore, regard the liability as extinguished. And, inasmuch

as the new action must be based upon the original claim, while,

as in the case of foreign judgments at common law, it may be

of no great importance whether the action may be brought in

form upon the judgment, or on the previous debt, it is cer-

tainly more in harmony with our practice to resort to the form

of action appropriate to the real demand in controversy.

While we do not decide an action in form on the judgment to

be inadmissible, we think the action on the contract the better

remedy to be pursued.”

In Oakley vs. Aspinzcall, 4 N. Y. 513, the court of appeals

of New York had occasion to consider the effect of ajudgment

recovered under the joint debtor act of that state upon the

"Y * we

against the party brought into court. The statute declares
what the effect of the judgment against him shall be with
respect to them; it shall only be evidence of the extent of the
plaintiff's demand after their liability is by other evidence
established. It is entirely within the power of the state to
limit the operation of the judgment thus recovered. The state
can as well modify the consequences of a judgment in respect
to its effect as a merger and extinguishment of the original
demand, as it ran modify the operation of the judgment in any
other particular.
A similar statute exists in the state of New York, and the
highest tribunals of New York and Michigan, in construing
these statutes, have held, notwithstanding the svecial proceedings which they authorize against the parties not served
to bring them afterward before the court, if found within the
state, that such parties may be sued upon the original demand.
In BonestceZ t•s. Todd, 9 Mich. 379, an action of covenant was
brought against two parties to recover rent reserved upon a
lease. ·One of them was alone served with proceBB, and he
appeared and pleaded the general issue, and on the trial, as in
the case at bar, produced the record of a judgment recovered
against himself and his co-defendant under the joint debtor
act of New York, process in that state having been served upon
his co-defendant alone. The court below held the judgment to
be a bar to the action. On error to the supreme court of the
. state this ruling was held to be erroneous. After referring to
decisions in New York, the court said, "No one has ever
doubted the continuing liability of all parties. We cannot,
therefore, regard the liability as extinguished. And, inasmuch
as the new attion must be based upon the original claim, while,
as in the case of foreign judgments nt common law, it may be
of no g.reat importance whether the action may be brought in
form upon the judgment, or on the previous debt, it is certainly more in harmony with our practice to resort to the form
of action appropriate to the real demand in controversy.
While we do not decide an action in form on the judgment to
be inadmissible, we think the action on the contract the better
remedy to be pursued."
In Oakley vs. Aspinwall, 4 N. Y. 513, the court of appeals
of New York had occasion to consider the effect of ajudgment
recovered under the joint debtor act of that state upon the
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original demand. Mr. Justice BRONSON, speaking for the court,

says: “It is said that the original demand was merged in,

and extinguished by the judgment, and consequently, that the

plaintiff must sue upon the judgment, if he sues at all. That

would undoubtedly be so if both the defendants had been be

fore the court in the original action. But the joint debtor act

create an anomaly in the law. And for the purpose of giving

eﬂ’ect to the statute, and at the same time preserving the

rights of all parties, the plaintitf must be allowed to sue on the

original demand. There is no diiﬁculty in pursuing such a

course; it can work no injury to any one, and it will avoid the

absurdity of allowing a party to sue on a pretended cause of

action which is, in truth, no cause of action at all, and then to

recover on proof of a different demand.”

Following these authorities, and giving the judgment recov-

ered in Michigan the same effect and operation that it would

have in that state, we answer the question presented in the

certiﬁcate, that the exempliﬁcation of the record of the judg-

ment recovered against the defendant, Elisha Eldred, olfered
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by the defendant, Anson Eldred, is not admissible in evidence

in bnr of, and to defeat, a recovery against the latter.
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original demand. Mr. Justice BRONSON, speaking for the court,
says: ''It is said that the original demand was merged in,
and extinguished by the judgment, and consequently, that the
plaintiff must sue upon the judgment, if he sues at all. That
would undoubtedly be BO if both the defendants bad been re
fore the court in the original .action. But the joint debtor act
creates an anomaly in the law. And for the purpose of giving
effect to the statute, and at the same time preserving the
rights of all parties, the plaintiff must be allowed to sue on the
original demand. There is no difficulty in pursuing such a
course; it can work no injury to any one, and it will avoid the
absurdity of allowing a party to sue on a pretended cause of
action which is, in truth, no cause of action at all, and then to
recover on proof of a different demand."
Following these authorities, and giving the judgment recovered in Michigan the same effect and operation that it would
have in that state, we answer the question presented in the
certificate, that the exemplification of the record of the judgment recovered against the defendant, Elisha Eldred, offered
by the defendant, Anson Eldred, is not admissible in eviden•
In bar of, and to defeat, a recovery against the latter.
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