CHAPTER X.

DISMISSAL, NON-SUIT AND DIRECTED VERDICT.

Section 1. Dismissal.

(a) Circumstances under which Plaintiff may Dismiss.

BERTSCHY V. McLEOD.

Supreme Court of Wisconsin. 1873,

CHAPTER X.

32 Wisconsin, 205.

Appeal from the County Court of Milwaukee County.

This action was brought to recover an alleged unpaid

balance due from the defendant to the plaintiff for a steam

DISMISSAL, NON-SUIT AND DIRECTED VERDICT.

engine and fixtures furnished by the plaintiff to defendant,

SECTION

pursuant to a written agreement between the parties, a copy

1.

DISMISSAL.

of which is inserted in the complaint. The answer contains,

in addition to certain matters pleaded as defenses, two

counter-claims, one of which alleges that the written agree-

(a)

Circunistances under which Plaintiff may Dismiss.

ment does not contain the contract made by the parties and

which they intended to include therein, in that an important

BERTSCHY V. McLEOD.

portion of such contract is omitted therefrom, and prays

that the written agreement be reformed so as to include
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the omitted portion; and the other counter-claim is for

Supreme Court of JiVisconsin.

1873.

damages for the alleged failure of the plaintiff to perform

sucli contract on his part, on account of which the defend-

32 JVisconsin, 205.

ant demands judgment against the plaintiff for a sum ex-

ceeding the demand of the plaintiff.

Tlic ])laintiff replied to such counter-claims, in effect deny-

ing tlie material allegations thereof. After issue was thus

joined in the action, the attorney for the plaintiff entered

a sidebar rule, or order of course, with the clerk of the

court, discontinuing the action on payment of the defend-

ant's taxable costs therein. lie also, on the same day,

served upon the attorneys for the defendant notice of such

proceeding, and an offer to pay the defendant's costs upon

presentation of a taxed bill thereof, and a further offer
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ppeal from the County Court of Milwaukee County.
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to appear without formal notice before any taxing officer

for the purpose of having the costs adjusted. The attor-

neys for the defendant immediately notified the plaintiff's

attorney that they should disregard the attempted discon-

tinuance of the action, for the reason that after a counter-

claim had been interposed the action could only be discon-

tinued by leave of court; and they accordingly noticed the

cause for trial, and caused it to be placed on the calendar

for trial at the next term of the court.

Thereupon a motion was made on behalf of the plaintiff,

to strike the cause from the calendar, on the ground that the

same had been discontinued. The court denied the motion,

holding that the cause had not been legally discontinued,

but was still pending. This ajDpeal is from the order deny-

ing such motion.

**********

Lyon, J.

The following propositions must, we think, be conceded :
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1st. At the common law, a plaintiff had the absolute right

to discontinue his action before or after issue joined, and

without leave of court, 2nd. In suits in equity, under the

ec. 1]
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to appear without formal notice before any taxing officer
for the purpose of having the co ts adjusted. The attorneys for the defendant i1>tmediately notified the plaintiff's
attorney that they should di regard the attempted di continuance of the action, for the reason that after a counterclaim had been interpo ed the action could only be di continued by leave of court; and they accordingly noticed the
cause for trial, and caused it to be placed on the calendar
for trial at the next term of the court.
Thereupon a motion was made on behalf of the plaintiff,
to strike the cau e from the calendar, on the ground that the
same had been di continued. The court denied the motion,
holding that the cause had not been legally di continued,
but was still pending. This appeal is from the order denying such motion.

* * * * * * * • * *

former practice, the plaintiff might, in like manner, dis-

miss his bill, but such dismissal did not carry with it a

cross bill interposed by the defendant. 2 Barb. Ch. Pr., 128

and cases cited. 3d. The right of discontinuance is not

effected by the code, but remains the same, both in legal

and equitable actions, as under the former practice.

By the common law, neither of the counterclaims here

interposed could be pleaded in the action. The one which

demands a reformation of the written agreement could only

be made available by a suit in equity; and the other, which

demands judgment for damages for the alleged violation

of his contract by the plaintiff, in excess of the plaintiff's

demand, could only be enforced by a separate action. Of

course, the subject matter of the latter counter-claim might

be pleaded as a defense to the action, either in whole or in

part; but the defendant could not in that case recover judg-

ment for any excess of damages eustained by him, over and

above the damages sustained by tiie plaintiff. In brief, at

the common law the defendant could only plead such matter

in defense, and could not obtain in the action equitable re-

lief, or recover a judgment for damages against the plain-
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LYON,

J.

The following propositions mu t, we think, be conceded:
1st. At the common law, a plaintiff had the ab olute right
to di continue hi action before or after i ue joined, and
without leave of court. 2nd. In suits in equity, under the
former practice, the plaintiff might, in like manner, dismiss his bill, but such dismissal did not carry with it a
cross bill interposed by the defendant. 2 Barb. Ch. Pr., 128
and ca es cited. 3d. The right of discontinuance is not
effected by the code, but remains the same, both in legal
and equitable actions a under the former practice.
By the common law, neithe·r of the counterclaims here
interposed could be pleaded in the action. The one which
demands a reformation of the written a Tee:tnent could only
l e made available by a uit in equit ; and the other, whi h
emands judgment for damages for the alleged violation
of hi contract by the plaintiff, in exces of the plaintiff'
lemand, could only be enforced by a eparate action. Of
our e the ubject matter of the latt r counter-claim mi()'ht
be pleaded as a defen e to the action, either in whole or in
part; but the defendant could not in that case recover judgm nt for an exce of dama ·e su tained by him over and
above the damages u tai ed by tlle plaintiff. In brief at
the common law the d fendant could only plead u h matter
in defense, and could not obtain in the action equitable relief, or recover a judgment for damages against the plain-

304
304 Trial Practice [Chap. 10

tiff, as he now may under proper pleadings and proofs.

Waterman on Set-Off, Recoupment, etc., 471; 1 Chitty's

PL, 569; 2 Black. Com. (Cooley's ed.), 305, note 19. Hence,

all there was of the action at the common law was the

cause of action as stated in the declaration, and the defense

pleaded thereto by the defendant; and that was all which

the plaintiff had an absolute right to discontinue. Such

right of discontinuance still remains under the present

practice, and, to the extent above indicated, has been right-

fully exercised in this case by the plaintiff. The plaintiff's

cause of action, and all defenses pleaded thereto which

could have been pleaded as such under the former practice,

have disappeared from the cause by force of the order of

discontinuance.

But we are unable to perceive how it can be held, upon

any logical principle, that such discontinuance necessarily

carried with it those proceedings of the defendant which

the code permits him to institute in the action, or rather to
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engraft upon it, but which are, in substance and effect, ac-

tions brought by the defendant against the plaintiff. Had

these proceedings been under the common law practice, as

already observed, the counter-claims interposed in this ac-

tion would have been asserted in two separate and distinct

actions, one at law and the other in equity, in both of which

the position of the parties would be the reverse of their

position in the present action. In such case, surely the dis-

continuance by the plaintiff of the action brought by him

would not work a discontinuance of such other actions

brought against him. Why should the plaintiff's discontin-

uance of his action lead to that result under the present

practice? The learned counsel for the plaintiff have failed

to answer this question satisfactorily, and we freely con-

fess our ina))ility to do so.

The cases decided by the various courts of New York

upon the sul),jer't of the right of discontinuance under the

cod(! are conflicting, and quite unsatisfactory; and we can

get but little aid from them in determining the question un-

der consideration.

It may be stated, in sui)port of the views above expressed,

that this right or practice of counter-claim is borrowed from

the civil law, where it is designated ''demand in reconven-

tion;" and the Louisiana cases referred to by the learned
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tiff as he now may under proper pleadings and proofs.
Wat rman on Set-Off, Recoupment, etc., 471; 1 Chitty's
Pl. 569;.., Black. Com. (Cooley's ed.), 305, note 19. Hence,
all there wa of the action at the common law was the
au e of action as tated in the declaration, and the defense
pleaded thereto by the defendant; and that was all which
·the plaintiff had an ab olute right to discontinue. Such
rio-ht of discontinuance still remains under the present
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discontinuance.
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counsel for the defendant clearly show that, by the rules of

the civil law, a discontinuance of the action by the plaintiff

is ineffectual to put a defendant out of court who has inter-

posed a ''demand in reconvention."

If the foregoing views are correct, it necessarily follows

that the discontinuance of his action by the plaintiff left

the issues made by the counter-claims and the reply there-

to, pending in court and for trial, and that the court ruled

correctly in refusing to strike the cause from the calendar.

If application be made for that purpose, the county court

should, under the special circumstances of the case, permit

the plaintiff to vacate the order of discontinuance so en-

tered by him, to the end that the whole controversy between

the parties may be adjudicated in this action.

**********

By the Court. — The order appealed from is affirmed.

CARLETON V. DARCY.

Court of Appeals of Neiu York. 1878.
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75 New York, 375.

FOLGEE, J.

The plaintiff has seen fit to ask the court below for an

order permitting him to discontinue his action, on the pay

ment of costs to the defendants. That court has refused

counsel for the defendant clearly how that, bv the rule of
the civil law, a di continuance of the action by th plaintiff
i ineffectual to put a defendant out of court who ha interposed a "demand in reconvention."
If the foregoing views are correct, it nece arily follow
that the discontinuance of his action by the plaintiff left
the is ue made by the counter-claim and the re1 l thereto, pending in court and for trial, and that the court ruled
correctly in refusing to strike the cause from the calendar.
If application be made for that purpose, the county cour:t
should, under the special circumstances of the case, permit
the plaintiff to vacate the order of discontinuance so entered by him, to the end that the whole controver y betw en
the parties may be adjudicated in this action.
* * * * * * * * * *
By the Court.-The order appealed from is affirmed.

his request, and on appeal from the order he claims that he

has the right, of his own head, to discontinue his action on

those terms. But there is no valid discontinuance of an

action without an order to that end. That order, whether

ex parte or on motion, must be an order of the court, and

as its order, within its control. It is true, as a general rule,

that a plaintiff may, upon the payment of the costs of th(^

CARLETON V. DARCY.

defendant, enter an order of discontinuance of the action,

and give notice thereof, and that the cause will be there-

Court of .Appeals of New York.

by discontinued. Yet the court has always kept and exer-

cised the right to control such an order, as well as any

1878.

other order put upon its records. And where circum-

75 New York, 375.

stances have existed which have made it inequitable that

T. p.— 20

FOLGER,

J.

The plaintiff has seen fit to ask the court below for an
order permitting him to discontinue his action, on the pay nt of co t to the defendant . That court ha refu ed
hi r que t, and on appeal from the order be claim that h
ha the right, of his own head, to di continu bi action on
tho e terms. But there i no valid di continuance of an
action without an order to that end. That ord r whether
e parte or on motion mu t be an order of the court an 1
a it order, within it control. It i true a a ·eneral rult,
that a plaintiff may upo the payment of the co t of tbP
<lefen ant enter an ord r of di continuance of the action.
and O"i e notice ther of and that the cau will be th r y di continu . Y the ourt ha alway k pt and exerntrol ucb an ord r a w 11
an~·
tb rio·ht to
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the plaintiff should, of his own head and without terms,

discontinue his action, they have refused his motion to do so

altogether, or except on terms; or when he has entered an

order ex parte, have opened it, and made it conform to

what was proper under the circumstances. Thus the or-

der has been refused where a counter-claim had been set

up, against which the statute of limitations would be a bar,

if the suit was discontinued; {Van Alen v. Schermerhorn,

14 How. 287) ; or where the defendants had been examined

as witnesses, unless the plaintiff would stipulate that the

examination might be used in evidence in any action to be

subsequently brought: Cockle v. Underwood, 3 Duer, 676;

see, also, Cooke v. Beach, 25 How. 356.

So that the court, to which the motion for leave to dis-

continue was addressed, had a discretion, under all the

circumstances of the case, whether or not to refuse it.

We do not think that it abused that discretion. The

plaintiff had pursued his action of ejectment against a
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tenant, until the landlord had interposed and been made

a defendant so that he might protect his own rights in the

premises; the plaintiff had recovered judgment in his ac-

tion of ejectment, and had been put in possession of the

lands; the defendant had paid the costs and taken a new

trial under the statute; and then the plaintiff, still in pos-

session, asks leave of discontinue his action. He got the

fruit of his action, the whole fruit of it, the possession of

the premises. By a discontinuance of his action, he would

turn the defendants about to an action of ejectment against

him, and lay on them the burden of showing a valid title,

sufficient to support the action against him. Had he pre-

ferred not only to give up the action, but the substantial

fruits of it which he had got, and to put the defendants, or

either of them, into the possession that he had taken from

them, he might not be required to prosecute an action which

he wislied to end, and to further continue litigation. But

it is quite different when he has got all that his action could

give him, and has put the defendants to the need of that

further litigation which the law allows them, to maintain

what they tliink is tlieir right, for him then to discontinue

his action and throw the burden of the affirmation of

anotlier issue upon the defendants. The court might well

require him to pursue the action that he had commenced,

the plaintiff should, of his own head and without terms,
di continue his action, they have refused his motion to do so
altog th r or except on terms; or whe:J he has entered an
rder ex parte, have opened it, and made it conform to
what wa proper under the circumstances. Thus the or1 r ha be n refu ed where a counter-claim had been set
ur ai:;ain. t which the statute of limitations would be a bar,
if tb uit was discontinued; (V mi A len v. Schermerhorn,
14 ow . . ., 7) ; or where the defendants had been examined
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until a definite and final result was reached in it, settling

positively the right of possession of the lands in dispute.

We therefore think that the court below, in making the

orders appealed from, did not abuse or exceed their discre-

tion.

The appeal should be dismissed.

All concur.

Appeal dismissed.^

iThe necessity for an order of the court dismissing an action, is some-

times dispensed with by statute. Luse v. Luse, (1909) 144 la. 396, 122 N W

970. '
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until a definite and final re ult was reached in it, settling
positi ely the right of po se ion of the lands in di lJute.
We therefore think that the court below, in making the
orders appealed from, did not abuse or exceed their di cretion.
The appeal should be dismis ed.
All concur.
Appeal di mi sed. 1

(b) Time when Plaintiff may Dismiss.

CARPENTER AND SONS COMPANY V. NEW YORK,

NEW HAVEN, AND HARTFORD RAILROAD

COMPANY.

1 The nece ity for an order of the court dismi sing an action, is sometimes dispen ed with by statute. Lu e v. Lu e, (1909) 144 Ia. 396, 122 N. W.
970.

GORHAM MANUFACTURING COMPANY V. SAME.

Supreme Judicial Court of Massachusetts. 1903.

184 Massachusetts, 98.
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LOEING, J.

It has always been a recognized principle of the English

law, on the equity as well as on the common law side of the

court, that a plaintiff is not bound to prosecute a suit or

(b)

Time when Plaint·i ff may Dismiss.

action to a finish because he has begun it. But on the con-

trary he is at liberty to abandon it without losing the right

of action on which it is founded, and he can enforce that

riglit subsequently on paying the costs of the former pro-

ceeding. In this respect a plaintiff is more fortunate than

a defendant who has a day in court to interpose his defence

CARPENTER AND S N COMP ANY V. NEW YORK,
NEW HAVEN, AND HARTFORD RAILROAD
C01\1PANY.

if he would not have final judgment given against him.

What is not so clear is how far the plaintiff's proceeding

GORHAM MANUFACTURING C01\1P ANY V. SAME.

(whether it be a suit in equity or an action on the common

law side of the court) must have gone for it to have readied

Supreme Judicial Court of Massachiisetts.

1903.

the stage where this right of abandonment is lost.

In England the plaintiff originally had a right to abandon

184 A-Iassachusetts, 98.

an action at law and become nonsuit at any time before

J.
It has always been a recognized principle of the Engli h
law, on the equit. a well as on the common law side of th
court, that a plaintiff is not bound to pro ecute a suit or
action to a fini b because be has begun it. But on the contrary he is at liberty to abandon it without lo ing the ri lit
of action on which it i founded, and he can enforce that
rignt sub equently on payino- the co t of the former proceeding. In this re pe t a plaintiff i more fortunate than
a defendant who ha a da. in court to int rpo e bi defence
if he would not have final jud 0 ·ment ·iv n aa-ain t him.
What i not o lear i · how far th lain tiff' pro e in()'
(whether it be a uit in equity or an action on the comm n
law side of the court) mu t have a-one for it to have rea he
the stage where thi rio-bt of abandonm nt i lo t .
In Eno·land the plaintiff ori ·inally had a right to a andon
an action at law and become nonsuit at any time bef re
LORING,

0
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verdict, if not before judgment. Derick v. Taylor, 171

Mass. 444, 445. That it was before verdict and not before

judgment is laid down in OiitJiwaite v. Hudson, 7 Exch.

380, 381; 2 Tidd's Practice, (3d Am. ed.) 867. This rule

was adopted here by an ordinance of the Colony in 1641;

Anc. Chart. 46; and in Locke v. Wood, 16 Mass. 317, it was

contended by Webster and Shaw in 1820 that that was the

rule of practice of the Commonwealth and that the plain-

tiff had a right to become nonsuit at any time before judg-

ment. But the court "were of opinion that there was no

such right; and that, after a cause is opened to the jury,

and begun to be proceeded in before them, the parties are

entitled to a verdict, unless the court should, in its discre-

tion, allow a nonsuit or discontinuance." Since then it has

been held or said to be the rule that a plaintiff can become

nonsuit as of right at any time before the trial has begun

but not afterwards. Means v. Welles, 12 Met. 356, 361;

Loivell V. Merrimack Manuf. Co., 11 Gray, 382; Shaiv v.
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Boland, 15 Gray, 571; Truro v. Atkins, 122 Mass. 418;

Burhank v. Woodward, 124 Mass. 357; Kempton v. Bur-

gess, 136 Mass. 192; Derick v. Taylor, 111 Mass. 444;

Worcester v. Lakeside Manuf. Co., 174 Mass. 299. See also

the previous case of Haskell v. Whitney, 12 Mass. 47.

The reason for denying in this Commonwealth the rule

of the English common law was the injustice done to the

defendant, who was subjected to being harassed a second

time on one and the same cause of action on receiving costs,

which in this Commonwealth are nominal. In that respect

the burden of being subject to a second action is much

greater here than in England, where costs are substantial.

But the common law rule has now been abolished in Eng-

land. By Order XXVI. of the Rules of the Supreme Court,

1883, adopted under the judicature act, it is provided that

"the plaintiff may, at any time before receipt of the de-

fendant's defence, or after the receipt thereof before tak-

ing any other proceeding in the action (save any interlocu-

tory application), by notice in writing" discontinue the

action. Wilson's Practice of the Supreme Court of Judi-

cature, (7tli ed.) 234.

The Massachusetts rule as to when a plaintiff could

])Oconi(! nonsuit in a common law action was established

wlien substanlially, if not absolutely, all such cases were
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Yerdict if not before judgment. D erick v. Taylor, 171
~fas . 444, 445. That it was before verdict and not before
judgm nt i laid down in Outhwaite v. Hudson, 7 Exch.
3 0, 381; 2 Tidd 's Practice, ( 3d Am. ed.) 867. This rule
wa ado1 ted here by an ordinance of the Colony in 1641 ;
nc. Chart. 46; and in Locke v. Wood, 16 Mass. 317, it was
contended by Webster and Shaw in 1820 that that was the
rule of practice of the Commonwealth and that the plaintiff had a right to become nonsuit at any time before judgment. But the court "were of opinion that there was no
uch right; and that, after a cause is opened to the jury,
and begun to be proceeded in before them, the parties are
entitled to a ver ict, unless the court should, in its discretion, allow a nonsuit or discontinuance.'' Since then it has
been held or said to be the rule that a plaintiff can become
non uit as of right at any time before the trial has begun
but not afterwards. Means v. vVelles, 12 Met. 356, 361;
Lowell v. M eJTiniack M aniif. Co., 11 Gray, 382; Shaw v.
Boland, 15 Gray, 571; Truro v. Atkins, 122 Mass. 418;
Burbank v. Woodward, 124 Mass. 357; Kempton v. Burgess, 136 Mass. 192; Derick v. Taylor, 171 Mass. 444;
Worce ter v. Lakeside 111anuf. Co., 174 Mass. 299. See also
the previou case of Haskell v. Whitn ey, 12 Mass. 47.
The rea on for denying in this Commonwealth the- rule
of the no·li h common law was the injustice done to the
def ndant, ho was subjected to being harassed a second
time on ne and the ame cause of action on receiving costs,
whi in thi
ommonwealth are nominal. In that respect
the burd n of b ing subj ect to a second action is much
r at r h r than in England, where costs are sub tantial.
ut th eomm n law rule ha now been abolished in Eng] n 1. >Y nl r XX\ I. of the Rules of the Supreme Court,
J . , cl >pt und r th judicature act, it is provided that
"th }Jlaintiff a , at any time before receipt of the def ·n lant : <l ·f n , or aft r the receipt thereof bef or taki rw an ' 0111 r r
1ng in th action ( ave any interlocu1or. apJ 1i<', ti n), by no ti ·e in writing" discontinue the
ae1i >11.
\ i I : c n ':
r tice of the Supreme Court of Judia nrc·, (7th 1.) ..... A .
I It<
la .. :tf·111L ·0U. rul
t when a plaintiff could
li1 <·0111<· 11011. 11i1 in a · mm n 1
ction was
tabli hed
,r}11·n 1b: tan1 in lly, if n t b. l 1t ly, all uch cases werP

Sec. l]
Sec. 1] Dismissal, Non-Suit, Directed Verdict 309

tried to a jury. No question could arise as to what the

rule was when applied to cases tried by the court, as so

many cases are now tried since Sts, 1874, c. 248, sec. 1;

1875, c. 212, sec. 1 ; 1894, c. 357, now R. L. c. 173, sec. 56,

directing all cases to be tried by the court unless a trial

by jury is claimed by one of the parties. Until the case is

opened the right to become nonsuit exists.

A question did arise as to the application of the rule in

case of a preliminary trial before commissioners in case

of a petition to recover compensation for property taken

under the right of eminent domain. It was held that when

the hearing before the commissioners was begun the right

to become nonsuit was lost. Worcester v. Lakeside Mamif.

Co., 174 Mass. 299.

The case as bar presents the question whether the right

is lost when a hearing before an auditor has been finished

but before the auditor's report is filed.

Were the question now before us a question of first im-

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

pression depending entirely on the advantages and disad-

vantages to the plaintiff and the defendant respectively, it

is by no means clear that it ought not to be held to be too

late for a plaintiff to become nonsuit when an order had

been made sending the case to an auditor. A hearing be-

fore an auditor is not now, as it was, a preliminary investi-

gation of complicated accounts and nothing more. The

rule laid down in W-kitivell v. Willard, 1 Met. 216, was al-

tered by St. 1856, c. 202, now R. L. c. 165, sec. 55. Although

this rule was altered so long ago, it was not until lately that

the practice as to what cases should be sent to an auditor

was changed. It has become the practice now, however,

(owing to the overcrowding of the dockets), to send to

auditors cases involving a long investigation, no matter

what the kind of investigation may be. The result is that

an auditor's hearing is now a different thing from wliat it

was. Not onlv that, but this change has been recognized

by the Legislature. St. 1900, c. 418, (R. L. c. 165, sec. 59;

c. 173, sec. 81), provides that the court may set a day for

the "trial" before the auditor, and upon such order being

made the trial shall proceed from day to day until it is

concluded; that the actual engagement of counsel in a

hearing before an auditor shall be an excuse in another

Dr
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tried to a jury. N qu tion could arise as to what th
rule was when applied to ca e. tried b. the court, a Bo
many ca e are now tri d since St . 187±, c. 24 , ec. 1 ·
1 75, . 212, c. 1; 189± c. 57, now R. L . c. 173, ec. 56,
directing all ca
to be tried by the court unle a trial
by jury is clai ed by one of the parties. Until the ca e is
opened the right to become non uit exi t .
A que tion did ari e a to the application of the rule in
rase of a preliminary trial b fore commissioner in ca e
of a petition to recover compensation for property taken
under the right of eminent domain. It was held that when
the hearing before the commi ·i oner was be un the right
to become non uit was lo t. W orce ter v. Lake ide Manitf.
Co., 174 Ma s. 299.
The case a bar pre ent the que tion whether the right
is lost when a hearing before an auditor has been finished
but before the auditor' report is filed .

* * • • • • * • * *
Were the qu tion now before us a question of first impre ion depending entirely on the advantage and di advantage to the plaintiff and the def ndant re poctively, it
is by no mean clear that it ought not to be h ld to be too
late for a plaintiff to become nonsuit when an order had
been made sending tbe ca e to an auditor. A h aring b fore an auditor i not now, a it wa , a preliminary investigation of om1 li ate account. and nothing more. The
rule laid down in H ·hit well v. Willard, 1 l\Iet. 21 , was altered by St. 1856, c. _o:.., now R. L . c. 165, ec. 55. Although
this rul wa aJter d o long ago, it was not until lately that
the practic a to what ca e hould be ent to an auditor
wa
hano· d. It ha become the practi e now, however,
(owing to the ov rcrowding of the docket ) , to send tu
auditors a e invoking a Ion()' in e ti ation, no matter
what the kind of inve tio·ation may be. The r ult i that
an auditor's h arinc; i now a ifferent thing fr m what it
wa .
ot only that, hut thi hange has been recognized
b. the L o·i lature.
t. 1!100, c. 41 , (R. L. c. 16-, ec. 59;
~. 1"'3, e . 1), provi
that the court may t a day for
the ''trial'' befor the auditor, and upon su ch order bein
mad the trial hall proceed from day to day until it i
con lu ed; that the actual n ·a()' m nt of oun el in a
hearing efpre an auditor hall be an excuse in another
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cause as if he were engaged in court, and each party is re-

quired to proceed before the auditor at the time appointed

and "to produce in good faith, the testimony relied upon

by him."

But in spite of the character which auditor's hearings

have now assumed, it is still true that such hearings result

in evidence merely and cannot result in an adjudication;

and we are of opinion that a hearing which results in evi-

dence and cannot per se result in an adjudication is not a

trial within the rule which has now been laid down for over

eighty years, namely, that a plaintiff can become nonsuit

at any time before the trial begins and not afterward.

Moreover this seems to have been assumed by the Legis-

lature in this very statute, St. 1900, c. 418 (R. L. c. 165, sec.

59, and c. 173, sec. 81.) It is there provided that if the

plaintiff does not comply with the provisions of the act

and attend before the auditor, or if he refuses in good faith

to put in the testimony relied on by him, the court is author-
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ized to direct him to become nonsuit. In making that pro-

vision it is assumed that the court has no power to enter

judgment for the defendant at that stage of the proceeding.

Under these circumstances, we do not feel at liberty to

dispose of the question on its merits. If, under the prac-

tice which now oJ^tains, the rule, which we feel we are

bound by, does injustice to defendants, the remedy is with

the Legislature.

Entry of nonsuit to stand.

OPPENIIEIMER V. ELMORE.

Supreme Court of Iowa. 1899.

109 Iowa, 196.

Deemer, J.

The record discloses that after the issues were made up,

tho jury imp;molod and sworn, and the plaintiff's evidence

adduced, tlic (IclViuhuit snhrnitted a motion asking the court

to direct a verdict for liiin ; and tliat after the court had in-

dicated that lie would sustain the motion, but before any

[Chap. 10
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cau e a if he were ngaged in court, and each party is requir d to proceed before th auditor at the time appointed
and 'to produce in good faith, tbe testimony relied upon
by him.''
But in spite of the character which auditor's hearings
ha e now a urned, it is till true that uch hearings result
in vidence merely and cannot re ult in an adjudication;
and we are of opinion that a bearing which results in eviden e and cannot per se result in an adjudication is not a
trial within the rule which has now been laid down for over
eighty years, namely, that a plaintiff can become nonsuit
at any time before the trial begins and not afterward.
Moreov r this seems to have been assumed by the Legislatur in thi very statute, St. 1900, c. 418 (R. L. c. 165, sec.
59, and c. 173, sec. 81.) It is there provided that if the
plaintiff does not comply with the provisions of the act
and att nd before the auditor, or if he refuses in good faith
to put in the testimony relied on by him, the court is authoriz to dir ct him to become nonsuit. In mal ing that provi ion it i a urned that the court has no power to enter
judo-ment for th defendant at that stage of the proceeding.
nd r the e circumstances, we do not feel at liberty to
di po e of the que tion on its merits. If, under the practi
whi b now oJJtains, the rule, which we feel we are
bound y, does injustice to defendants, the remedy is with
the L gi la ture.
Entry of nonsitit to stand.

PPENJIEIMER V. ELMORE.
Supreme Coitrt of Iowa.

1899.

109 Iowa, 196.
hEMF.R

.J.

'J'hc rc•c·o r 1 di . rl
s that aft r th i. . u s were made up,
tl 1· j11r~, imp:mPl cl a n · orn, ano th plaintiff' evid ence
:1 <ld 11<·<· 1, flH· cld<·rnlnnt : 11hrnitt a moti n a , kino· the court
11 di r "''f ri \'<•·di<'! !'or l1irn · nnrl th a t ft r th
ourt had indit·al l llrn 11(• w ulJ u.taiu Lh moti n, but b for any
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entry was made on the docket or any direction in fact given

to the jury, the plaintiffs asked the court to dismiss their

case without prejudice, which it refused to do, but, on the

contrary, instructed the jury to return a verdict for defend-

ant, which was accordingly done, and a judgment was there-

after rendered thereon. Section 3764 of the Code is as

follows: *'An action may be dismissed, and such dismissal

shall be without prejudice to a future action, before the final

submission of the case to the jury," What, then, is the

submission of a case to a jury? That question seems to be

answered by Harris v. Beam, 46 Iowa, 118, wherein it is

said: "In every case finally submitted there must be some

moment of time in which the condition of being finally sub-

mitted is assumed. Ordinarily, there is no difficulty in de-

termining whether or not a case has been submitted. If

the last word of the court 's charge to the jury had not been

read, it would probably be conceded that no final submis-

sion had occured but, as the charge had been fully read, it
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is claimed nothing further remained for court or counsel

to do, and that the case was finally in the hands of the

jury. A cause is not finally submitted to a jury when the

last word of the charge is read. In practice, the jury are

directed by the court to retire in charge of a sworn officer

to consider their verdict, or to enter upon the consideration

of the case without retiring. This direction by the court to

the jury, to enter upon the consideration of the case, may be

fairly regarded as the moment when the final submission

of the case occurs. An attorney cannot always tell wheth-

er he can safely submit his case to the jury on the evidence

introduced until he hears the charge of the court. If, in

his judgment, the charge is so adverse to him that he can-

not safely trust his case in the hands of a jury, he ought at

the moment to be permitted to dismiss without prejudice

to future action." Morrisey v. Railway Co., 80 Iowa, 314,

is a case almost directly in point, and it is there said:

** Plaintiff having produced all his evidence, and rested, the

defendant made a motion to instruct the jury to find for the

defendant ; which being fully submitted, the court said that

he thought the motion ought to be sustained, and indicated

that he would sustain it, but had not yet made the entry on

the calendar, nor directed for the defendant." "The plain-

tiff's attorney then asked leave to dismiss, to which the

entr wa made on the docket or any direction in fact given
to the jury, the plaintiff asked the court to dismi s their
case without prejudice, which it refu ed to do, but, on the
contrary, instructed the jury to return a verdict for defendant, which was accordingly done, and a judgment was thereafter rendered thereon.
ection 3764 of the Code i a
follows: ''An action may be di mi ed and such di mis al
shall be without prejudice to a future action, before the final
submission of the ca e to th jur . '' What, then, is the
submission of a ca e to a jury. That qu stion seems to be
answered by Harris v. Beam,, 46 Iowa, 118, wherein it i
said: ''In every ca e :finally ubmitted there mu t be some
moment of time in which the condition of being finally submitted is assumed. Ordinarily, there is no difficulty in determining whether or not a case has been submitted. If
the last word of the court' charge to the jury had not been
read, it would probably be conceded that no final ubmi sion had occured but, as the charge had been fully read, it
is claimed nothing further remained for court or coun el
to do, and that the case wa :finally in the hands of the
jury. A cause is not finall submitted to a jury when the
last word of the charge i read. In practice the jury are
directed by the court to retire in charge of a worn officer
to consider their erdict, or to nter upon the con ideration
of the ca e without retiring. Thi direction by the court to
the jury, to enter upon the con ideration of the case, may be
fairly regarded as the moment when the final submis ion
of the case occurs. An attorney cannot alway tell whether he can afely submit his ca e to the jury on the evidence
introduced until he hear the charge of the court. If in
l!is judgment, the charge i o adver e to him that he cannot safely trust hi case in the hands of a jury, he ought at
the moment to be permitted to di mi without preju i e
to future action." J1 orrisey v. Railway Co., 0 Iowa, 314
i a case almo t directly in point, and it i there aid:
''Plaintiff having pr due d all bi e idence and re ted, the
defendant made a motion to in truct the jury to find for the
defendant; which b in full ubmitted, t h court aid that
he thought the motion oucrht to be ustained and indicated
tha h would u tain it, but had not yet ma e the entry on
th al ndar nor dir t 1 f r th def n ant. ' ' T b laintiff' attorney then a kc lea e to di mi s, t which the
T
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defendant objected, on the ground that the case had been

submitted to the court, which objection was overruled and

the case dismissed." This action of the court was assign-

ed as error. In passing upon this question, we said: "A

submission is final only when nothing remains to be done

to render it complete. Submission to a jury is not final

until the last words of a charge are read, and the jury di-

rected to consider their verdict. Harris v. Beam, 46 Iowa,

118. There was no final submission of this case to the jury.

They had not received the charge of the court, and as yet

had no authority to consider of or return a verdict. Ap-

pellant contends that, as the sustaining of the motion for

verdict was, in effect, a final disposal of the case, there was

a final submission of the case to the court before the plain-

tiff asked leave to dismiss. Surely, the submission of the

motion was not a submission of the case to the court ; for,

whether the motion was overruled or sustained, it remained

to submit the case to a jury for a verdict. There was no
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final submission of the case to the court or jury." See,

also, Partridge v. Wilsey, 8 Iowa, 459 ; Livingston v. Mc

Donald, 21 Iowa, 175; Hays v. Turner, 23 Iowa, 214. Noth-

ing at variance with the rule established by these cases is

announced in McArflmr v. Scliidtz, 78 Iowa, 264. In that

case there was a final submission, with an attempted reser-

vation of a right to dismiss without prejudice. Such prac-

tice was condemned, and the action of the trial court in per-

mitting a dismissal was reversed. Defendant's counsel

have cited a number of cases from the supreme court of

Kansas holding that the action of the trial court under

such a statute is discretionary, and will not be interfered

with on appeal. We have adopted a different rule, and, as

it is a rule of pi'actice, our own decisions must govern. The

trial court should have permitted a dismissal of the case

and its order and judgment are Reversed.

TRIAL PRACT ICE
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defen 1ant obj t d, on th ground tha+ th e ca e had been
ubmitted t the court, which objection was overruled and
th ca e di mi ed. '' Thi action of the cou r t was assigned a
rror. In pa ing upon this question, we said: ''A
..;ul mi ion i final only when nothing remain s to be done
to r n er it complete. Su mission to a jury is not final
until the la. t word of a charge are read, and the jury directed to con . icl r their verdict. Harri . Y . Beam, 46 Iowa,
11 . Th r wa no final submission of thi case to the jury.
They had not receiYed th charge of the cou rt, and a s y et
had no authority to con .. id r of or return a verdict. Appellant contend that as the ustaining of the motion for
verdi t \\a in effect, a final di I o. al of tb case, there was
a final ubmi , ion of the ca. to the court before the plaintiff a kc 1 lea-.;;e to di smis . Surely, the submi sion of the
motion wa not a submis ion of the case to the cour t; for,
wbeth r th motion was overruled or sustained, it r emained
to u1 mit the a e to a jur. for a verdict. T h ere wa s no
final ul mi. , ion of the cas to the court or jury.'' S ee,
al o Pa rt ridge v. TYi7. ey, 8 1owa, 459; Li1 ingL ton v. 1.11 c
Donald, ~1 owa, 175; Hays v. Turn er, 2:-3 Iowa, 21-!. Nothing at '(:ariance with the rule establi . bed by the. e ca es is
ann unced in McArtlwr v. i. chultz, 78 Iowa, 26+. In that
ca th r wa a final suhmi , ion, with an attem1 ted reservation of a right to li . mi s without prejudice. Su ch practir wa . c nd nm d, a111 the a tion of the trial ourt in peri tting a cli mi sal wa . r ver. ed. D f n<lant '. counsel
hav
it d a nnmh"r of ea ·e. from the upreme court of
I,.. an . a holdin/""I· that th e action of the trial court under
. ll('h n . tnt11te i. di : cr tionary, and will n t h
interfered
with on app al. \Y hav a loptec1 a different r ule and, as
it i. a rnl of prartieP onr own d i ions mu t o-overn. The
trial <·< nrt : honlcl lie vc p rmittccl a di mi al of the cas
and it rd r a 1 juclguwnt are Revers d.
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ASHMEAD V. ASHMEAD.

ASHMEAD V. ASHMEAD.

Supreme Court of Kansas. 1880.

23 Kansas, 262.

Supreme Court of Kansas.

Brewer, J.

This was an action for divorce. After the testimony had

1880.

been received, and the case taken under advisement, the

23 Kansas, 262 .

plaintiff moved the court for leave to dismiss her action

without prejudice. Defendant objected, and insisted that

judgment be rendered upon the merits, but the court sus-

tained the motion, and permitted the plaintiff to dismiss

without prejudice. Was this error? We have not before

us the testimony upon which the court acted in sustaining

this motion. We must therefore presume it sufficient, if the

court had the power to grant such a motion. It will be

conceded that after the final submission of the case, the

plaintiff had no right to a dismissal without prejudice. Up

to that time she had such right, and could exercise it of

her own option, without the consent of the defendant or
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the permission of the court. At that time her rights in

that respect ceased. But has not the court the power in

its discretion to permit a plaintiff, even after the final sub-

mission, to recall that submission and dismiss without prej-

udice? It would be both strange and harsh, if such power

did not exist. Oftentimes, by some oversight or forgetful-

ness, the plaintiff omits some essential portion of his testi-

mony. Is the court powerless to afford him relief? It is

constant practice to open a case for additional testimony.

Even after a jury has retired to consider of its verdict, the

court may recall it, and open the case for future evidence.

All this, it is true, rests within the discretion of the court,

and is not a right of the party. Here the court exercised

its discretion, and we cannot- say that there was any abuse

of such discretion. The case of Schafer v. Weaver, 20 Kas.

295, is in point. The question there arose, it is true, after

a demurrer to the evidence had been sustained, but the

principle is the same.

The judgment will be affirmed.

All the Justices concurring.

.BREWER,

J.

This was an action for divorce. After the testimony had
been received, and the case taken under advi ement, the
plaintiff moved the court for leave to dismi her action
without prejudice. Defendant objected, and insi ted that
judgment be rendered upon the merits, but the court sustained the motion and permitted the plaintiff to dismi
without prejudice. Was this error1 We have not before
us the testimony upon which the court acted in u taining
this motion. We mu t therefore presume it sufficient, if the
court had the power to grant such a motion. It will be
conceded that after the final submiss10n of the case, the
plaintiff had no right to a di mis al without prejudice. Up
to that time she had uch right, and could exerci e it of
her own option, without the consent of the defendant or
the permi sion of the court . At that time her rights in
that re pect ceased. But has not the court the power in
its di cretion to permit a plaintiff, even after the final submission, to recall that submis ion and dismi s without prejudice~ It would be both strange and bar h, if such power
did not exist. Oftentimes, by ome over ight or forgetfulness, the plaintiff omit some e sential portion of hi te timony. Is the court powerless to afford him relief. It is
constant practice to open a ca e fo:r additional te timon ..
Even after a jury ha .., retired to consider of it verdict, the
court may recall it, and open the case for future evidence.
All this, it i true, re t within the discre~ion of the court
and i not a right of the party. Here the court ex:erci ed
it di cretion, and w cannot ay that there was any abuse
of such discretion. The ca e of Schaf er v. Weaver, 20 Ka .
295, is in point. Th que tion there arose, it is true after
a demurrer to the 'idence had been sustained, but the
principle i the ame.
The judgment will be affirmed.
All the Ju tices concurring.
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(c) Effect of Dismissal.

(c)

SOUTHERN RAILWAY COMPANY V. MILLER.

Effect of Dismissal.

Supreme Court of the United States. 1909.

217 United States, 209.

Mr. Justice Day delivered the opinion of the court.

SOUTHERN RAILWAY COMPANY V. MILLER.

The defendant in error, plaintiff below, brought suit in

Supreme Court of the United States.

the City Court of Hall county, Georgia, against the South-

ern Railway Company, a corporation of Virginia, and

1909.

certain individual citizens of Georgia, to recover damages

217 United States, 209.

for personal injuries received by him while in the employ

of the railroad company as an engineer. A recovery in

the court of original jurisdiction was affirmed in the Court

of Appeals of Georgia (59 S. E. Rep. 1115), and the case

is brought here to review certain Federal questions pre-

sented by the record. These are, first, that the state court

erred in refusing to remove the case to the United States

Circuit Court upon the petition of the plaintiff in error;

second, as it appeared that the case had once been removed
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to the Federal court and was dismissed by the plaintiff,

the state court should have held that the right to further

prosecute in that court was lost, and the jurisdiction com-

pletely and finally transferred to the Federal court.

* * * There was no error in the refusal to remove the

case.

A further objection is made that inasmuch as the suit

was once removed from the state court to the Federal court

and therein dismissed, there was no right to begin the case

again in the state court. This argument is predicated upon

tlie statement in a number of cases in this court, to the

effect that where the petition for removal and bond has

been filed the state court loses jurisdiction of the case, and

subs('(|nent proceedings therein are void and of no effect.

P>ut this is far from holding that a Federal court obtains

jurisdiction of a suit thus removed in such wise that it can

never again be brought in a state court, although there has

been no judgment upon the merits in the Federal court,

and the case has been dismissed therein without any other

MR.

J u sTrcE

DAY delivered the opinion of the court.

The defendant in error, plaintiff below, brought suit in
the City Court of Hall county, Georgia, against the Southern Railwa3
ompan3, a corporation of Virginia, and
certain individual citizens of Georgia, to recover damag-es
for personal injuries received by him while in the employ
of the railroad company as an engineer. A recovery in
th ourt of original jurisdiction was affirmed in the Court
of ppeals of Georgia ( 59 S. E. R ep. 1115), and the case
i brou ht here to review certain Federal questions preent d by the record. These are, first, that the state court
err d in refu ing to remove the case to the United States
ir uit ourt upon the petition of the plaintiff in error;
ond, a it appeared that the case had once been removed
to the Federal court and was dismissed by the plaintiff,
the tat ourt hould have held that the right to further
pro ecute in that court was lost, and the jurisdiction compl t ly an finally transferred to the Federal court.
* * * * * * * * * *
• * • T re was no error in the refusal to remove the
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disposition than is involved in a voluntary dismissal witii

the consent of the court.

While it is true that a compliance with the act of Con-

gress entitling the party to remove the case may operate

to end the jurisdiction of the state court, notwithstanding

it refuses to allow such removal, it by no means follows that

the state court may not acquire jurisdiction in some proper

way of the same cause of action after the case has been dis-

missed without final judgment in a Federal court. By com-

plying with the removal act the state court lost its jurisdic-

tion, and upon the filing of the record in the Federal court

that court acquired jurisdiction. It thereby had the au-

thority to hear, determine and render a judgment in that

case to the exclusion of every other court. But where the

court permitted a dismissal of the action by the plaintiff

it thereby lost the jurisdiction which it had thus acquired.

We know of no principle which would permit the Federal

court under such circumstances, and after the dismissal of
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the suit, to continue its jurisdiction over the case in such

wise that no other court could ever entertain it. After the

voluntary dismissal in tJie Federal court the case was again

at large, and the plaintiff was at liberty to begin it again in

any court of competent jurisdiction.

We find no error in the judgment of the Court of Appeals

of Georgia, and the same is affirmed.

Affirmed,

FKANCISCO V. CHICAGO «& ALTON RAILWAY

COMPANY.

United States Circuit Court of Appeals, Eighth Cir-

cuit. 1906.

79 Circuit Court of Appeals, 292.

Before Sanborn, Hook and Adams, Circuit Judges.

Sanborn, Circuit Judge.

The plaintiff below is the plaintiff in error here. He

brought an action against the defendant to recover $5,000

damages for the negligent killing of George L. Gerew. The
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disposition than i involved in a voluntary di. mi al witJ1
the consent of the court.
While it is true that a compliance with the act of Con gress entitling the party to remove the case may operat
to end the juri diction of the tate court, n twi th tandin ·
it refuses to allow uch removal, it by no means follow that
the state court may not acquire juri di tion in ome prop r
way of the same cau e of action aft r the case ha been dismissed without final judgment in a Federal court. B corrrplying with the removal act the state court lost it jurisdiction, and upon the filing of the record in the Federal court
that court acquired jurisdiction. It thereby had the authority to hear, determine and render a judgment in that
case to the exclu ion of every other court. But where tbe
court permitted a dis mi sal of the action by the plaintiff
it thereby lo t the juri diction which it had thus acquired.
We know of no principle which woul 1 permit the Federal
ourt under such circumstance , and after the di missal of
th nit, to continue its juri diction over the case in , uch
wi. e that no other court could ever entertain it. After the
\Toluntary di mi sal in the Federal court the ca e was again
at large, and the plaintiff wa at lib rty to begin it again in
an court of competent juri di tion.
We find no error in the judgment of the Court of Appeals
of Georgia, and the same is affirmed.
.Affirmed.

FRANCIS 0 V. CHICAGO & ALTON R ILWAY
COMPANY.
Fnit ed States Circuit Court of .Appeals, Eighth Circuit. 1906.
79 Circuit Coiirt of App als, 292.

B fore SANBORN, HooK an
D l\I ,
ircuit Jud<Yes.
ANBORN, ir uit Ju ..
Th plaintiff below i the I lai tiff in error here. He
ln· uo·ht an action again t th 1ef ndant to re o r $5 000
11flmag for th n glio· nt killin5 of G rge L. Gerew. The
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defendant denied its liability. There was a trial of the

issues before a jury. At the close of the evidence the de-

fendant moved the court to instruct the jury that under the

pleadings and evidence they must find a verdict for the de-

fendant. The court granted the motion, and the plaintiff

excepted. But before the jury were actually instructed the

})]aintiff prayed leave of the court to take an involuntary

nonsuit. The court granted him permission and a judg-

ment was rendered accordingly. Subsequently the plaintiff

moved the court to set aside this judgment of nonsuit and to

grant a new trial of the action, and this motion was denied.

He has sued out this writ of error to secure a reversal of

this judgment of nonsuit on account of numerous alleged er-

rors in the trial of the action, and especially because the

court held that the evidence was insufficient to sustain his

cause of action and that the defendant was entitled to a ver-

dict thereon.

But invited error is irremediable. If the court erred in
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the rendition of the judgment of nonsuit, it erred at the

plaintiff's request and to the prejudice of the defendant,

and that error can form no ground for the reversal of the

judgment at the suit of the plaintiff who procured it. A

judgment of nonsuit upon the motion or request of the de-

fendant and against the objection or protest of the plain-

tiff is reviewable by writ of error. Central Transp. Co. v.

Pullman's Car Co., 139 U. S. 24, 29, 39, 40, 11 Sup. Ct. 478.

35 L. Ed. 55; Median v. Valentine, 145 U. S. 611, 614, 618,

12 Sup. Ct. 972, 36 L. Ed. 835.

But a judgment of nonsuit on the motion, at the request

or with the consent of the plaintiff, is not reviewable by

writ of error at his suit, because he is estopped from con-

victing the trial court of an error which he requested it to

commit. * * *

In Parks v. Southern Ry. Co., 143 Fed, 276, a case which

arose in North Carolina, where, in the state courts, a plain-

tiff may take a nonsuit at any time before verdict, the de-

f(3ndant at the close of the evidence had moved the court to

instruct the jury to return a verdict in his favor, and the

court liad sustained the motion. Plaintiff then moved for

leave to tak(! a nonsuit. The court denied his motion and

instructed the jury to return a verdict for the defendant.
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d fendant denied its liability. There was a trial of the
i ues before a jury. At the close of the evidence the ef ndant moved the court to instruct the jury that under the
pleadings and evidence they must find a verdict for the def ndant. The court granted the motion, and the plaintiff
except d. But before the jury were actually instructed the
1 laintiff prayed leave of the court to take an involuntary
n n uit. The court granted him permission and a judgment was rendered accordingly. Subsequently the plaintiff
moved the court to set aside this judgment of nonsuit and to
grant a new trial of the action, and this motion was denied.
He has sued out this writ of error to secure a reversal of
thi judgment of nonsuit on account of numerous alleged errors in the trial of the action, and especially because the
ourt held that the evidence was insufficient to sustain his
ause of action and that the defendant was entitled to averdict thereon.
But invited error i irremediable. If the court erred in
he r ndition of the judgment of nonsuit, it erred at the
laintiff 's request and to the prejudice of the defendant,
an that error can form no ground for the reversal of the
judgment at the suit of the plaintiff who procured it. A
jud ·m nt of nonsuit upon the motion or request of the def ndant and a 0 ·ain t the objection or protest of the plaintiff i re iewable by writ of error. C ntral Transp. Co. v.
Pullman's Car Co . 139 U. S. 24, 29, 39, 40, 11 Sup. Ct. 478~
. 5 L. E . 55; 'JJI echan v. Valentine, 145 U. S. 611, 614, 618,
12 ~ UI . t. 97:..,, 6 L. Ed. 835.
ut a judo·ment of non, uit on the motion, at the request
r with the
ns nt of the plaintiff, is not reviewable by
wrjt of 1Tor at hi. uit, because he is e topped from convif'f ing th tri 1 court of an error which he reque ted it to
commit. * *
1
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In Parks v. i outhern Ry. Co., 143 Fed. 276, a ca e which
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o r •t irn a v rdict for the defendant.
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The Circuit Court of Appeals held that, when the motion

to instruct the jury for the defendant was made, the plain-

tiff was put to his election to then take his nonsuit or to

submit the whole case upon the motion to instruct, that the

motion for leave to take a nonsuit after the decision upon

the motion to instruct came too late, and that there was no

error in the subsequent refusal of the court to grant the non-

suit. While a different rule has been established in this cir-

cuit in cases coming from Missouri, in deference to a statute

of that state and in conformity to the practice in its trial

courts {Chicago, M. S St. P. Rij. Co. v. Metalstaff, 41 C. C.

k. 669, 101 Fed. 769), the opinion in the Parks case con-

tains a statement of the duty of courts to respect the rights

of defendants, as well as plaintiffs, to a lawsuit, to make an

end of litigation and to prevent the abuse of the means of

administering justice by the trial of experiments upon the

courts with defective causes of action, which strongly ap-

peals to our judgment and presents a persuasive argument
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in support of the rule under consideration. Judge Pritch-

ard said:

"It is highly important that the court in the exercise of

its discretion should not only see that equal and exact jus-

tice is done between litigants, but it is equallj' important

that needless litigation should be speedily determined, and

in the trial of cases the court should consider the rights of

the defendant as well as those of the plaintiff, and, where

it appears that all the evidence which it is possible to

obtain has been offefed and the case has been submitted to

the jury or to the court, it is the duty of the court, if In

its opinion the evidence is not sufficient to justify a verdict

in favor of the plaintiff, to direct the jury to return a ver-

dict in favor of the defendant. The courts are not organ-

ized for the purpose of permitting the jDlaintitf in an action

to experiment with a certain state of facts for the purpose

of ascertaining the opinion of the court as to the law ap-

plicable to the same and then permit him to withdraw from

the scene of conflict and state a new cause of action and

mend his licks in another direction. Such policy, if adopted,

would be productive of much mischief, and should not be

tolerated."

The difference between a judgment upon an instructed

verdict and a judgment of nonsuit is that the former pre
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The Cir uit ourt of A1 p al held that, when the motion
to in. truct th jury for the d fendant wa made, the plaintiff wa 1 ut to hi elec ion to then take hi non uit or to
ubmit th8 whole cas upon the motion to in tru t, that the
motion for lea,Te to take a non uit after the deci ion upon
the motion to in truct cam too late, and that there was no
error in the subsequent refu al of the court to grant the nonsuit. While a different rule ha been e tabli hed in thi circuit in case coming from 11i ouri, in def ren e to a statut
of that state and in conformity to the practi e in its trial
court (Chicago, M. & t. P. Ry. Co. v. 1J1etal taff', 41 C. C.
A. 669, 101 Fed. 769), the 01 inion in the Park ca e contains a tatem nt of the duty of court to re pect the right
of defendant a well as plaintiff to a law uit to make an
end of litigation and to prevent the abu e of the means of
administerin ju tice by the trial of experiment upon the
courts with defective cau e of action which strongly appeal to our judgment and 1 re ent a per ua ive ar o·ument
in upport of the rule under on ideration. Judge Pritchard aid:
It is highly important that the court in the exercise of
it discretion hould not only e that equal and exact justic is done between litigant , but it i e ually important
that needle litigation should be peedil det rmined, and
in the trial of ca es the court hould con ider the right of
the defendant as well as tho e of the plaintiff, and, where
it appear that all the e-vidence whi h it is po ible to
obtain ha been off t d and the ca e ha been ubmitted to
the jury or to the ourt it i the dut of the court, if .:n
it 01 inion the evi n i not ufficient to ju tify a erdict
in fa ·or of the plaintiff to dir t the jury to return a verict in fayor of the def n ant. The court are not or anized for the purpo e of ermitting th plaintiff in an action
to e::q eriment with a c rtain tate of fact for the purpo e
of as ertainin · the opinion of the court a to the law a pli able to the ame and th n p rmit him to withdraw f ron:i
the cen of nflict an
tat a new au e of action and
mend bi lick in another dire ti n. uch policy, if adopted,
would be productive of much mi chief and should not b
tolerated.''
The difference betwe n a jud ment upon an in tructed
verdict and _a judgm nt of non uit is that the f rm r pre
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vents, while the latter permits, the maintenance of another

action for the same cause. When the evidence was closed

in the suit before us, each party had established rights in

the trial of this action. The plaintiff had the right to elect

whether he would take a nonsuit (section 639, Rev. St. Mo.

1899; Chicago, M. S St. P. Ry. Co. v. Metalstaff, 41 C. C.

A. 669, 101 Fed. 769), or would submit the whole cause

upon the motion to instruct and endeavor to secure a ver-

dict in his favor. The defendant had a right to elect

whether it would endeavor to obtain a nonsuit or a verdict

on the merits in its favor. It chose the latter alternative

and moved the court for a directed verdict. This motion

the plaintiff opposed and submitted the cause to the court

for decision. The court granted the motion, and the plain-

tiff excepted, lie then had the right to elect whether he

would take a nonsuit and bring another action on the same

cause, or would take a verdict against himself and secure a

review of the rulings of the court by a writ of error. He
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chose the former remedy. He moved the court for leave to

take an involuntary nonsuit. The parties then stood in

this situation: The defendant asked and pressed for an

instructed verdict and thereby necessarily objected to the

nonsuit which gave the plaintiff an opportunity to bring an-

other action. The plaintiff prayed for the nonsuit and

thereby necessarily objected to the instruced verdict and to

a judgment whi(?h would prevent his maintenance of another

action. The court granted the request of the plaintiff and

denied that of tlie defendant. Plaintiff thereby secured his

right to maintain his action for the same cause, and the de-

fendant lost the judgment in its favor and the entire bene-

fit of a trial in which it had succeeded. The nonsuit was

obtained by the act and request of the plaintiff against the

motion and objection of the defendant, and it may not be

successfully challenged by a writ of error procured by the

former.

It is said that this was an involuntary nonsuit because

the plaintiff was forced to take it by the decision of the

trial court that he had proved no cause of action, and that

the Supremo Court of Missouri has often so decided and

has reviewed cases from the inferior courts of that state

uf)ori writs of error to such judgments. Williams v. Finks,

156 Mo. 597, 57 S. W. 732; Ready v. Smith, 141 Mo. 305, 42
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yent while the latter permits, the maintenance of another
a tion for the same ause. When the evidence was closed
in th uit before us, each party had established rights in
be trial of this action. T be plaintiff had the right to elect
wheth r he would take a non uit (section 639, Rev. St. Mo.
1 99; Chicago, M. db St. P. Ry. Co . v. Metalstaff, 41 C. C .
. 669, 101 Fed. 769) or would submit the whole cause
upon the motion to instruct and endeavor to secure a verdi t in hi favor . The defendant had a right to elect
hether it would endeavor to obtain a nonsuit or a verdict
n the merits in it favor. It chose the latter alternative
and moved the court for a directed verdict. This motion
th 1 l intiff opposed and ubmitted the cause to the court
for deci ion. The court granted the motion, and the plaintiff ~' epted. He then had the right to elect whether he
would take a nonsuit and bring another action on the same
au , or would take a verdict against himself and secure a
r vi
of the ruling of the court by a writ of error. He
ho e the former remedy. He moved the court for leave to
tak an in oluntary non uit. The parties then stood in
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S. W. 727; English v. Mullanphy, 1 Mo. 780; Coll'ms v.

Bowmer, 2 Mo. 195; Bates County v. Smith, 65 Mo. 464;

Schulter's Adm'r v. Bockivinkle's Adm'r, 19 Mo. 647;

Dumey v. Schoeffler, 20 Mo. 323; Greene Co. v. Gray, 146

Mo. 568, 48 S. W. 447. The answer is (1) that whether the

nonsuit was voluntary or involuntary in the conception of

the Supreme Court of Missouri, and whether or not it

would have been reviewable by that court, if it had been

granted by an inferior court of that state, an indispensable

condition of its review at the instance of a plaintiff in error

in a national court is that it was granted "without his con-

sent and against his objection," and this judgment lacks

this condition, for the nonsuit was granted at his request

and by his active procurement; (2) that the plaintiff was

not forced by the decision of the court below that he had

failed to prove his case to take a nonsuit, but he had the

option to take the verdict and judgment against him and

to review it, and if it was erroneous to reverse it by writ of
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error, or to take the dismissal of the action and try again;

and (3) that his choice of the latter alternative cannot be

made involuntary by placing that deceptive adjective be-

fore it in the face of the record that he was free to proceed

to verdict, judgment, and review, or to a judgment of non-

suit, and that of his own free will and against the motion

and objection of his opponent he asked and secured the dis-

missal. The real character of this nonsuit cannot be re-

versed or concealed by applying to it a false epithet.

It has been a fixed rule of practice of the appellate courts

of the United States for almost 100 years that no writ of

error will lie at the suit of a plaintiff to review a judg-

ment of nonsuit which has been rendered at his request or

with his consent, and that no judgment will be reversed for

an error which the plaintiff in the writ has invited the court

to commit, and the fact that the Supreme Court of Missouri

calls such a nonsuit "involuntary" and reviews it presents

no persuasive reason why one of the national appellate

courts should depart from this salutary rule while there are

many why it should abide by and enforce it. Courts are

established and maintained to settle and terminate contro-

versies between citizens and to enforce their rights, not to

furnish debating societies for the trial of legal experiments.

S. W. 727; English v. JJ1ullanphy, 1 Mo. 780; Coll·ins v.
Bowmer, 2 Mo. 195 ; Bates County v. Smith, 65 Mo. 464;
8chulter's .A.dm'r v. Bockwinkle's .A.dm'r, 19 Mo. 647;
Dumey v. Schoeffler, 20 Mo. 323; Greene Co. v. Gray, 146
Mo. 568, 48 S. W. 447. The answer is (1) that whether the
nonsuit was voluntary or involuntary in the conception of
the Supreme Court of Missouri, and whether or not it
would have been reviewable by that court, if it had been
granted by an inferior court of that state, an indispensable
condition of its review at the instance of a plaintiff in error
in a national court is that it was granted ''without his consent and against his obj ection,'' and this judgment lacks
this condition, for the non uit was granted at his request
and by his active procurement; (2) that the plaintiff was
not forced by the deci ion of the court below that he had
failed to prove his case to take a p.onsuit, but he had the
option to take the verdict and judgment against him and
to review it, and if it was erroneous to reverse it by writ of
error, or to take the dismissal of the action and try again;
and ( 3) that his choice of the latter alternative cannot be
made involuntary by placing that deceptive adjective before it in the face of the record that he was free to proceed
to verdict, judgment, and review, or to a jud o·ment of nonuit, and that of his own free will and again t the motion
and objection of his opponent he asked and secured the dismissal. The real character of this non uit cannot be reversed or concealed by applying to it a false epithet.

* * * * * * * * * *

It has been a fixed rule of practice of the appellate courts
of the United States for almost 100 years that no writ of
error will lie at the suit of a plaintiff to review a judgment of nonsuit which ha been rendered at hi reque t or
with his con ent, and that no judgment will be r versed for
an error which the plaintiff in the writ has invite the court
to commit, and the fact that the Supreme Court of Mi ouri
call u h a non uit ' in oluntary" and review it present
no per ua i e r a n why one of the national app llate
ourts hould depart from thi alutary rule whil th re are
many why it houl abide by and enforce it.
ourt are
stabli bed and maintain d to ettle and terminate controversie between citizen and to nfor their ri 0 ·bt not to
furnish de ating societi for the trial of legal x1 erim nt .
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The chief reason of their being is to end, not to perpetuate,

disputes. "Interest reipublicae ut sit finis litium/' A

practice which permits a plaintiff to experiment with the

courts and to harass the defendant interminably at will

runs counter to the basic purpose of legal tribunals and of

all civilized governments, and, instead of assisting to wisely

administer justice, it inflicts and perpetuates wrong. Yet

this is the practice which a grave review of such nonsuits

as that in hand would establish. Under it a plaintiff could

introduce his evidence and try the Circuit Court to see

whether or not it would sustain his action. If it granted

a motion to instruct a verdict against him, he could procure

from the court an involuntary nonsuit, then sue out a writ

of error and try the appellate court, and, if it would not sus-

tain his action, he could pay the costs, bring another action

for the same cause, and continue his actions and experi-

ments interminably. The federal courts ought not to per-

mit themselves to be made the subjects of such experiments.
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The only material interests involved in the review of such

judgments are the costs of the actions, for the plaintiffs

may try their causes again whatever the decisions of the

appellate courts, and the demands upon these courts for

the decision of real and important issues are too grave and

pressing to permit them to devote their time to litigation so

frivolous.

There is a more compelling reason why proceedings of

this nature should not be sustained. The plaintiff is not the

only party to a lawsuit who has rights. The defendant has

some, and one of them is the right, not only to a fair and

impartial trial of the action against him, but to a final

adjudication of the alleged cause which the plaintiff pre

sents and to a termination of the litigation upon it. This

right he can never enforce, this termination he can never

secure under the practice here proposed, for there is no

limit to the number of actions on the same cause, or on the

want of it, which the plaintiff may bring, review, and dis-

miss under it.

The conclusion is that a writ of error will not lie in a

national appellate court at the suit of the plaintiff to re-

view a judgment of nonsuit or dismissal which has been

rendered at his request or with his consent after the court

The chief reason of their being is to end, not to perpetuate,
dispute . "Interest reipublicae ut sit finis litium." A
practice which permits a plaintiff to experiment with the
ourts and to harass the defendant interminably at will
r uns counter to the basic purpose of legal tribunals and of
·ill ci ilized governments, and, instead of assisting to wisely
administ r justice, it inflicts and perpetuates wrong. Yet
this i the practice which a grave review of such nonsuits
a that in hand would establish. Under it a plaintiff could
introdu
bi evidence and try the Circuit Court to see
wb th r or not it would u tain bis action. If it granted
a m tion to in truct a verdict against him, he could procure
from the ourt an involuntary nonsuit, then sue out a writ
f rror and try the appellate court, and, if it would not susain bi action, he could pay the costs, bring another action
f r th ame cause, and continue his actions and experi.
m nt int rminably. The federal courts ought not to peri th m Iv s to be made the subjects of such experiments.
h nly material intere ts involved in the review of such
jud · nt are the costs of the actions, for the plaintiffs
ma~ try their cau es again whatever the deci ions of the
a I ll at courts, and the demands upon these courts for
th
i ion of real and important issues are too grave and
pr :. ing to permit them to devote their time to litigation so
friY 1 U .
ri h r i a more compelling reason why proceedings of
thi.- natur hould not be su. tained. The plaintiff is not the
nl_, I arty to a law uit who ha rights. The defendant ha
. nu an] on of th m is the right, not only to a fair and
irnparti l trial of the action again t him, but to a final
~ djrnli · ti
of th a11 O' d cau e which the plaintiff pre . 1tl: an t a t rmination of the litio·ation upon it. This
ri •ht h · n n v r nfor , tbi t rmination he can never
. '<"Un· nnclo· th
pra ti h r propo ed, for there is no
limit t Uw nu b r of tion on th ame can e or on th
' ' ~11 t
f i " hi ·h th plaintiff may bring, revi w, and disrn1. ·. nnder it.
1 IJC· <'OTl<' l u.' i n i , th t a writ of error will not lie in a
nati >llitl ;q1p ·lla t
nrt at th uit f the plaintiff to re1ir w a j1ulgn1C·ni of non. uit r di mi. al whi h bas been
1,.11rJ ·rNJ · t hi s r ·qu •st
with bi consent after the court
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has held at the close of the trial that the defendant is en-

titled to a verdict.

This case has been considered and determined upon the

theory that the evident intention of the plaintiff and of the

court to render a judgment of nonsuit has been effected.

But the form of the judgment is such that a claim may be

made that it was a judgment on the merits. For this rea-

son alone the judgment will be reversed, the defendant in

error will recover its costs in this court, and the case will

be remanded to the Circuit Court, with directions to render

a judgment that the action be dismissed without prejudice

to the right of the plaintiff to maintain another for the

same cause, and that the defendant recover its costs of the

plaintiff, and it is so ordered.

(d) Form of Motion.

FERGUSON V. INGLE.

Supreme Court of Oregon. 1900.

38 Oregon, 43.
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Mr. Justice Moore, after stating the facts, delivered the
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has held at the close of the trial that the defendant is entitled to a verdict.
This ca e ha been considered and determined upon the
theory that the e ident intention of the plaintiff and of the
ourt to render a judgment of nonsuit ha been effected.
But the form of the judgment is su h that a claim may be
made that it was a judgment on the merit . For thi reason alone the judgment will be reversed, the defendant in
error will recover its costs in this court, and the ca e will
be remanded to the Circuit ourt, with directions to render
a judgment that the action be di mi sed without prejudice
to the right of the plaintiff to maintain another for the
ame cause, and that the defendant recover its costs of the
plaintiff, and it is so ordered.

opinion of the court.

1. It is contended by plaintiff's counsel that the court

erred in refusing to grant a voluntary nonsuit requested

by their clients; while defendant's counsel insist that, the

motion therefor not having specified the ground upon which

it was predicated, no error was committed in this respect.

Considering those questions in inverse order, the rule is

( d)

well settled that the motion of an adverse party for a non-

Form of Motion.

suit must specify the grounds therefor, and, unless it does

FERGUSON V. INGLE.

so, an appellate court will not review the action of the trial

court in denying the motion : 14 Enc. PI. & Prac. 117, 136 ;

Silva V. Holland, 74 Cal. 530 (16 Pac. 385) ; Flijnn v. Dougli-

Supreme Court of Oregon. 1900.

f.rtij, 91 Cal. 669 (27 Pac. 1080, 14 L. R. A. 230) ; Wright v.

Fire Ins. Co., 12 Mont. 474 (31 Pac. 87, 19 L. R. A. 211.)

38 Oregon, 43.

The reason for this rule is found in the fact that an appel-

late court will consider only such questions as have been

T. p.— 2r

MR. JusTICE MooRE, after stating the fact , delivered the
opinion of the court.
1. It is contended by plaintiff's counsel that the court
erred in refu ing to grant a voluntary non uit requ ted
by their clients; wbile defendant's coun. el insi t that, the
motion therefor no1 having specified the ground upon which
it wa predicated, no error was committed in thi re pect.
onsidering thf!Se question in inverse ord r, the rule is
well settled that the motion of an adverse party for a nonuit mu t p cify the ground tli refor, and, unles it doe
o, an appellate court will not r view the action of th trial
court in denying the motion: 14 Enc. Pl. & Prac. 117, 136;
Silva v. Holland, 74 Cal. 530 (16 Pac. 385); Flynn v. DonghArty, 91 al. 669 (27 Pa . 10 0 14 L. R. A. 230); Wright v.
Fire J.ns . Co., 1.... :Mont. 474 ( 1 Pac. 7 19 L. R. A. 211.)
The r a on for thi rule i found in the fa t that an appellate court will con ider only uch questions as have been
T. P .-2r

1),

•
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l)resented to the trial court at the projier time, and in an

appropriate manner; and when it appears that the ques-

tion sought to be reviewed was not thus submitted to such

court the presumption that its decision thereon is correct

ought to prevail. But, whatever reason may be adduced for

the existence of this rule, the point insisted upon is without

merit, for the motion in this case was not made by the ad-

verse party. The statute provides, in effect, that the plain-

tiff, upon his own motion, may secure a judgment of non-

suit at any time before trial, unless a counter-claim has been

pleaded as a defense. Hill's Ann. Laws, sec. 246. A volun-

tary nonsuit is, therefore, peremptory, and, whatever mo-

tive may have prompted a plaintiff to dismiss his suit or

action, he is not required to state it; for if the motion be

made before trial, and in the absence of a counter-claim

])leaded as a defense, the trial court is without discretion in

the matter, and must give the judgment requested.

The judgment is therefore reversed, and the cause re-
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manded, with instructions to grant the nonsuit.

Reversed.

Section 2. Nonsuit.

CARROLL V. GRANDE RONDE ELECTRIC COM-

PANY.

Supreme Court of Oregon. 1907.

pr nt d to the trial court at the proper time, and in an
ap1 r I riat manner ; and when it appear s that the question ouo·ht to be reviewed was not thus submitted to such
ourt the pre umption that its deci ion thereon is correct
u ·ht to pre ail. But, whatever reason may be adduced for
th xi tence of this r ule, the point insisted upon is without
m rit, for the motion in tbi case was not made by the ad" r
party. The statute provides, in effect, that the plaintiff upon hi own motion, may secure a judgment of non. nit at any time before trial, unless a counter-claim has been
pl a ed a a defense. Hill 's Ann. Laws, sec. 246. A voluntarr non uit i., therefore, peremptory, and, whatever moti · may have prompted a plaintiff t o dismiss his suit or
action, he is not required to state it ; for if the motion be
mad before trial, and in the absence of a counter-claim
p1 ad d a a defen e, the trial court is without discretion in
th matter, and mu t give the judgment r equested.

* * * * * * * * * *

49 Oregon, 477.

Statement by Mr. Chief Justice Bean.

This is an action by Eliza Carroll, administratrix, against

tlie Grande Ronde Electric Co. On August 28, 1905, Leon-

ard Carroll was killed by an electric wire belonging to de-

fendant company. The administratrix of his estate

tChap. 10

The judgment i therefore reversed, and the cause remand d, with in tructions to grant the n on suit.
Reversed.

})rouglit an action to recover damages on account of his

dcatli, alleging that it was caused by the negligence of de-

fendant. The defendant answered, denying the allegations

of tJK; complaint, and, for a further and separate defense,

SECTION

2.

NON SUIT.

ARROLL V. GRANDE RONDE E LECTRIC COMP ANY.
Supreme Court of Oregon. 1907.
49 Or gon, 477.
RtatPm nth.

MR. C r • J

TI E BEAN .

'J hi.· i. , n dion y 1-Jliza arroll, admini tratr ix, against
th< J ran<l {ond ~J I tri i
On A uo-u t 2 , 1905, Leonn rcl ~arrnll was kill•
y an l ctri wire belono-ing to defc·JHl:mt <' mJ>i ny. Th
d ini tratrix of hi e tate
l1n1wrlit nn c dion t
r da ao- on a ount of hi
c11·n1l1, ~dl<>g1ng tli, t it a. au. d by the neglig n e of d f1·ll<l:mL 'l li0 <1 ·f 1Hlant an w r d, d nying the alleo-ations
<Jf lh ! ·ornvlaint, a , for a further and parate defense,
1
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setting up contributory negligence on the part of de-

ceased. The trial was begun before a jury on issues join-

ed, and, after the plaintiff had introduced her testimony

and rested, the defendant moved for a nonsuit, on the

ground, among others, that the evidence showed that the

death of her intestate was caused bv liis own negligence.

This motion was allowed ; the record of such allowance re-

citing 'Hhat the plaintiff's intestate Leonard Carroll, at

the time of the accident complained of, resulting in his

death, was guilty of contributory negligence, which was

the proximate and direct cause of the injury resulting in

his death." The judgment was subsequently affirmed:

Carroll v. Grande Ronde Elec. Co., 47 Or. 424, (84 Pac.

389; 6 L, R. A., N. S. 290). Thereafter the plaintiff com-

menced this action on the same cause as is alleged in the

action heretofore referred to. The defendant pleads the

judgment in the former action as a bar, and, such plea be-

ing sustained, judgment was rendered in its favor, and
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plaintiff appeals.

Reversed.

Opinion by Mr. Chief Justice Bean.

The statute, after providing that a judgment of nonsuit

may be given against the plaintiff on motion of the defend-

ant, when upon the trial the plaintiff fails to prove a

cause sufficient to be submitted to the jury (Section 182, B.

& C. Comp.), declares that, when such judgment is given,

the action is dimissed, but it shall not have the effect to

bar another action for the same cause: Section 184, B. &

C. Comp. The statute would seem to leave no room for

argument as to the effect of an involuntary judgment of

nonsuit. But the defendant contends that because, in the

case at bar, the entry of the order sustaining the motion

contains a statement or finding that the contributory negli-

gence of the plaintiff's intestate was the proximate cause

of his death, it is a judgment on the merits, and therefore

a bar to another action. The vice of this position lies in

the fact that, on a motion for a nonsuit, the court has no

jurisdiction or authority to pass upon the merits or adjudi-

cate the rights of the parties, and an attempt to do so is a

nullity. A motion by defendant for a nonsuit does not

challenge the facts as shown by plaintiff, nor call upon the

DrsMrssALJ
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setting up contributory negligence on the part of deceased. The trial wa begun before a jury on i ues joined, and, after the plaintiff had introduced her testimony
and rested, the defendant moved for a non uit, on the
ground, among others, that the eviden e 'how d that the
death of her intestate w . cau,,ed l v hjs own negligence.
This motion was allowed; the record of such allowance re·iting ''that the plaintiff's intestate L onard arroll, at
the time of the accident complained of, resulting in his
death, was guilty of contributory negligence, which was
the proximate and direct cause of the injury re ulting in
his death.'' The judgment was subsequently affirmed:
Carroll v. Grande Ronde Elec. Co., 47 Or. 424 ( 4 Pac.
389; 6 L. R. A., N. . 290). Thereafter the lain tiff commenced this action on the ame cau e as i alleged in the
action heretofore referred to. The defendant pleads the
judgment in the former action as a bar, and, su h plea being sustained, judgment was rendered in it favor, and
plaintiff appeals.
Reversed.
Opinion by MR. CHIEF JusTICE BEAN.
The statute, after providing that a judgment of nonsuit
may be given again t the plaintiff on motion of the defendant, when upon the trial the plaintiff fail to prove a
cause sufficient to be ubmittecl to the jury (Section 182, B.
& C. Comp.), declare that, when such judgment is given,
the action is dimi sed, but it shall not have the effect to
bar another action for the same cause: Section 184 B. &
C. Comp. The statute would seem to leave no room for
argument as to the effect of an involuntary judgment of
nonsuit. But the defendant ontends that be ause in the
case at bar, the entry of the order ustaininO' the motion
contain a tatement or :finding that the contributory n ·ligence of the plaintiff' int tate wa the proxi ate cau e
of hi death it i a jud ment on the merit and th refore
a bar to another a tion.
he vice of thi po ition lie i11
the fact that on a motion for a non uit the ourt ha no
juri di ti n or auth rity to a upon th m rit r adjudiat th right of th
arti
and an att mpt to d o i a
nnllit. . A motion y
f n lant for a non uit doe not
challenge the facts a hown by plaintiff nor all upon the
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court to determine the rights of the parties, but only to

decide as a matter of law whether upon the evidence of

plaintiff, as it now stands, he is entitled to take the opinion

of the jur}" on his case. It is a motion based on some de-

fect or neglect of the plaintiff, and does not involve the

merits. The plaintiff, therefore, is, under all the authori-

ties, authorized, if the motion is sustained to bring his

action again: Black, Judgments (2 ed.), sec. 699; Freeman,

Judgments, sec. 261; Reynolds v. Garner, 66 Barb. 319;

Lindvall v. Woods, (C. C), 47 Fed. 195; Manhattan Life

Ins. Co. V. Broughten, 109 U. S. 121 (3 Sup. Ct. 99, 27 L.

Ed. 878) ; United States v. Parker, 120 U. S. 89 (7 Sup. Ct.

454, 30 L. Ed. 601) ; Gardner v. Michigan Cent. R. Co.,

150 U. S. 349 (14 Sup. Ct. 140, 37 L. Ed. 1107). And it

can make no difference upon what point the motion is al-

lowed, or how the judgment may be framed, or what reci-

tals it may contain, or that the motion was ordered upon

the failure of plaintiff's evidence: 23 Cyc. 1137; 24 Am. &
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Eng. Enc. Law (2 ed.), 801; Black, Judgments (2 ed.), sec.

699; Glimmer v. Trustees of Village, 50 Wis. 247 (6 N. W.

885) ; United States v. Parker, 120 U. S. 89 (7 Sup. Ct.

454, 30 Law. Ed. 601). It is still nothing but a judgment of

nonsuit, which has been likened to the blowing out of a

candle, which a man, at his own pleasure, may light again,

and wliich the statute declares shall not be a bar to another

action for the same cause. At the time the motion was

made by the defendant, the plaintiff, on her own motion,

could have taken a voluntary nonsuit, which certainly

would not have been a bar, and she is in no worse position

because the court on motion of defendant did what she

herself voluntarily could have done. The defendant could

have had a judgment which would have been a bar to

another action if it had rested, and submitted the case

io the jury on plaintiff's evidence, instead of moving for

a nonsuit, but it has no right to experiment with a motion

for a nonsuit, thus reserving to itself the right, if the ruling

is against it, to go into a full trial on the merits, and deny

the ])laiiitirr, if she is the losing party, the right to bring

her Mclioii anew. If the defendant would not be bound by

tlic nilidg on the motion, the plaintiff ought not to be. If

a judgment of nonsuit, on the motion of defendant, is an

adjudication upon the merits, conclusive on the plaintiff.

TRIAL PRACTICE
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ourt to determine the rights of the parties, but only to
ecide as a matter of law whether upon the evidence of
plaintiff, as it now stands, he is entitled to take the opinion
of the jury on his case. It is a motion based on some def ct or n glect of the plaintiff, and does not involve the
m rits. The plaintiff, therefore, is, under all the authoriti s authorized, if the motion is sustained to bring his
action a o·ain : Black, Judgments ( 2 ed.), sec. 699; Freeman,
JudO'ments, sec. 261; Reynolds v. Garner, 66 Barb. 319;
Lind all v. Woods, (C. C.), 47 Fed. 195; Manha,ttan Life
Ins. Co. v. Broughten, 109 U. S. 121 (3 Sup. Ct. 99, 27 L.
Ed. 87 ) ; United States v. Parker, 120 U. S. 89 (7 Sup. Ct.
454 30 L. Ed. 601); Gardner v. Michigan Cent. R. Co.,
150 U . S. 349 (14 Sup. Ct. 140, 37 L. Ed. 1107). And it
an make no difference upon what point the motion is allowed, or how the judgment may be framed, or what recital it may contain, or that the motion was ordered upon
th failure of plaintiff's evidence : 23 Cyc. 1137; 24 Am. &
'Jno-. En. Law (2 ed.), 801; Black, Judgments (2 ed.), sec.
99; Gwnmer v. Trust ees of Village, 50 Wis. 247 (6 N. W.
5); United States v. Park er, 120 U. S. 89 (7 Sup. Ct.
45-1 0 Law. Ed. 601). It is still nothing but a judgment of
non. nit which has been likened to the blowing out of a
ran.ell , which a man, at his own pleasure, may light ao-ain,
n 1 whirh the statute declares shall not be a bar to another
arti< n for the ame cause. At the time the motion was
ma 1 by the defendant, the plaintiff, on her own motion,
u1 have taken a voluntary nonsuit, which certainly
w nlc1 not have been a bar, and she is in no worse position
· n. the court on motion of defendant did what she
h r:rlf voluntaril. ould have done. The defendant could
h v had a ju gm nt which would have been a bar to
nnoth r action if it had re ted, and submitted the ca e
i< U1 jnTy
laintiff 's vidence, instead of moving for
~ n n. 11it, hut it ha no ri ·ht to ""'periment with a motion
for ( non:nit th . r
r in to it If the right, if the ruling
i fl''"l1in . t it, t g int a full trial on them rits, an d ny
tl i · pin i rd i ff if . h i. th 1 . ing party, the riO'bt to brinol1c I' :1<'t ion ' n W.
f th
f nd nt would not b bound by
11<· ntlirw m th' moii n, th
lain.tiff ouo·ht not to be. If
ri j11cl''llH'nt
f non:nit, n th motion of defendant, is an
adj11<li ·ati
n the m rit , on.elusive on the lain.tiff.
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and a bar to another action, then the correlative rule must

be adopted, that a denial of such motion is conclusive upon

the defendant, and operates as a judgment for the plaintiff,

a position nowhere asserted. No judgment can be an estop-

pel unless it is on the merits : Freeman, Judgments, sec.

260. And a motion for a nonsuit is a waiver of the right

to have a judgment on the merits, and submits to the court

the single question whether the plaintiff has proven a case

sufficient to be submitted to a jury, and the sustaining or

overruling of the motion is an adjudication of no other

matter. The case of Bartelt v. Seehorn, 25 Wash. 261 (65

Pac. 185), seems to be contra to this conclusion, but no

authorities are cited in its support, and we have been un-

able to find any, and the rule there announced is against the

plain provisions of our statute.

Judgmicnt reversed, and cause remanded for such other

proceedings as may be proper, not inconsistent with this

decision.
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Reversed.

SMALLEY V. RIO GRANDE WESTERN RAILWAY

COMPANY.

Supreme Court of Utah. 1908.

34 Utah, 423.

Straup, J.

This action was brought by the plaintiff to recover dam-

ages alleged to have been sustained by him by reason of the

defendant's negligence. The accident happened in the de-
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and a bar to another action, then the correlative rule must
be adopted, that a denial of such motion i conclu ive upon
the defendant, and operate as a judgment for the plaintiff,
a position nowhere asserted. No judgment can be an estoppel unle s it is on the merits: Freeman, Judgments, sec.
260. And a motion for a non uit is a waiver of the right
to have a judgment on the merits, and submits to the court
the single que t ion whether the plaintiff has pro' en a case
sufficient to be submitted to a jury, and the sustaining or
overruling of the motion is an adjudication of no other
matter. The case of Bartelt v. Seehorn, 25 Wa h. 261 (65
Pac. 185), seems to be contra to this conclusion, but no
authorities are cited in its support, and we have been unable to find any, and the rule there announced is against the
plain provi ion of our statute.
Judgment reversed, and cause remanded for such other
proceedings as may be proper, not inconsistent with this
decision.
Reversed.

fendant's railroad yard at Ogden. It was alleged in the

complaint that the yard was located between two streets in

a well-settled portion of the city ; that in the vicinity of the

accident it had been the custom of the public to cross the

yard and walk along the tracks, and of children to play

about the yard and ride on cars, with the knowledge and

consent of the defendant ; that the yard and cars operated

therein were alluring and attractive to young children, who

SMALLEY V. RIO GRANDE WESTERN RAILWAY
COMPANY.
S upreme Court of Utah.

1908.

34 Utah, 423.
STRAUP,

J.

This action was brought by the plaintiff to recover damages alleged to haYe been su tained by him by rea on of the
defendant's n gligence. The accident happened in the defendant's railroad ard at Ogden. It wa alleged in the
complaint that the yard wa located between two treet in
a well-settled portion of the city; that in the vi init of the
accident it had been t e u t m of the public to cro the
yard an walk aloncr th ti a k , and of children to play
about the yard and rid on car with the knowledge and
consent of the defendant; that the yard and car operated
therein wer _alluring an attra tive to young children who
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were attracted to tlie yard aud tempted to ride on cars;

that it was the duty of the defendant to fence the yard, and

in switching cars to have a sufficient number of men engaged

at such work to perform it with reasonable safety to those

who might be in and about the yard, and to have persons

stationed on the cars to control their movements and to ob-

serve proper lookout for the presence of children about the

tracks; that the defendant negligently failed to perform

such duties, by reason of which the plaintiff, a boy five

years of age, who had been attracted to the yard and at

play on or about the tracks, was run against and injured by

a car moved and switched about the yard. The defendant

denied the negligence charged in the complaint, and alleged

that the plaintiff unlawfully, and without the knowledge and

consent of the defendant, entered the yard and while tres-

passing therein attempted, without the defendant's knowl-

edge and consent, to board a moving car, which was being

switched about the yard, and in so doing fell and was in-
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jured without fault on the part of the defendant, and that

the custodian of the plaintiff, in whose charge the child

had been placed by its father, was guilty of negligence in

permitting it to wander about and to enter the yard. The

case was tried to the court and jury.

* * * At the conclusion of the evidence the court, on the

defendant's motion, directed the jury to render a verdict,

*'in favor of the defendant, no cause of action." The jury

rendered a verdict, finding ''the issues joined in favor of

the defendant, and against the plaintiff, no cause of ac-

tion." A judgment was entered on the merits in favor of

the defendant, from which this appeal is prosecuted by

plaintiff.

It is contended by appellant that, though the evidence

was not sufficient to let the case to the jury, the court never-

tlieless was not authorized to direct a verdict and enter a

judgment on merits, as was done. This claim is made up-

on tlio following statutory provisions (section 3181, Comp.

Tiuws 1907) : "An action may be dismissed or a judgment

of nonsuit entered in the following cases: (1) By the plain-

tiff himself at any time before trial, upon the payment of

costs, if a counter-claim has not been made, or affirmative

relief sought by the answer of the defendant, etc. (2) By

TRIAL PRACTICE
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were attracted to the Tard and tempted t o ride on cars;
that it wa the duty of the defendant to fence the yard, and
in witching cars to have a ufficient number of men engaged
at u h work to perform it with reasonable safety to those
wh might be in and about the yard, and to have persons
tation d on the cars to control their movements and to oberv proper lookout for the presence of children about the
tra k · that the d.efendant negligently failed to perform
" U h duti
, by rea on of ·which the plain tiff, a boy five
ar of age, who had been attracted t o the yard and at
pla on or about the track , was run against and injured by
a ar moy d and witched about the yard. The def endant
d ni d the negligence charO' d in the complaint, and alleged
that the plaintiff unlawfully, and without the knowledge and
con nt of the defendant, entered the yard and while tresI a ing th rein attempted, without the def endant's knowldO'e and onsent, to board a moving car, which was being
swit b d about tbe yard, and in so doing fell and was injur d without fault on the part of the defendant, and that
th u todian of the plaintiff, in whose charge the child
bad l en p]a ed by its father, wa guilty of negligence in
p rmittinO' it to wander about and to enter the yard. The
a e wa tried to the court and jury.
* * * * • * * * * *
t the conclu ion of the evidence the court, on the
nt . motion, dir cted the jury to render a verdict,
i f v r of the def ndant, no can e of action.'' The jury
r nd r
a v rdict, findinO' ''the i sues joined in favor of
th
f n la t and ap-ain t the plaintiff, no cause of acti n.' .A ju 1 :inent 'va ntered on the merit in favor of
th 1 f ndant, from which thi appeal i p r osecuted by
plaintiff.
i · <'ont nc1 d by app llant that, thouo-h the evidence
wn . n t .- um irnt t l t tli ra. e to the jury, th court n vertlu·l .,.,. wa: not au h riz 1 to dir t a ver i t and enter a
i11dg111<·nt o
l rit.·, a. w . don .
Thi laim i made upon t 11 • following .·ta u ory pr i i ns ( e tion 31 1, omp.
Law 1~Jn7 : '1 n a ·ti on
>T
di · i d or a jud<rment
of ll<>ll ·11it <·n1Prr<1 in tlir followino- a s: ( ) By th i lainifT l1i111 ." 1·lf nl any tim h •f r trial, upon th paym n t of
,.,, t .' , if a <·ount<•r-<'ln i n h·L· not 1 n ma, 1
r affirm tive
]'(>]ir·f . Oil rh I>) th Ull.'W r f th d f ndant, et c. (2) B'
1
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cither party upon the written consent of the other. (3) By

the court when the plaintiff fails to appear on the trial, and

the defendant appears and asks for the dismissal. (4) By

the court when upon the trial and before the final submis-

sion of the case the plaintiff abandons it. (5) By the court

upon motion of the defendant, when upon the trial the

plaintiff fails to prove a sufficient case for the jury; pro-

vided, that the offering of evidence after the overruling of

a motion for a nonsuit shall not be deemed or considered a

waiver of the exception taken by the defendant to the order

overruling such motion. (6) By the court when after ver-

dict or final submission the party entitled to judgment neg-

lects to demand and have the same entered for more than

six months." Section 3182: ''In every case, other than

those mentioned in the next preceding section, judgment

must be rendered on the merits." By reason of these pro-

visions, especially subdivision 5 of section 3181, it is ar-

gued that the direction of a verdict in favor of the defend-
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ant, when the plaintiff fails to prove a sufficient case for the

jury, can have no greater effect than the granting of a mo-

tion of nonsuit. * * * *

**********

In some respects the principles applying to a motion of

nonsuit also apply to a motion for a direction of a verdict.

In a general sense it may be said that both take the place

of a demurrer to the evidence and are governed by the same

principles. But a demurrer to the evidence was a submis-

sion of the case for final determination, which determina-

tion called for a judgment on the merits. Our Code has
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ither party upon the written consent of the other. (3) By
the court when the plaintiff fails to appear on the trial, and
the defendant appears and a k for the dismis al. ( 4) By
the court when upon the trial and before the final submission of the case the plaintiff abandons it. ( 5) By the court
upon motion of the defendant, when upon the trial the
plaintiff fails to prove a ufficient ca e for th jur ; provided, that the offering of evidence after the overruling of
a motion for a non uit shall not be deemed or considered a
waiver of the exception taken by the defendant to the order
overruling uch motion. (6) By the court when after verdict or final submi ion the part entitled to judgment neglects to demand and have the same entered for more than
six months.'' Section 3182: ''In every case, other than
those mentioned in the next preceding section judgment
must be rendered on the merits.'' By reason of these provision , e pecially nbdivision 5 of ection 3181, it is argued that the direction of a verdict in favor of the defendant, when the plaintiff fail to prove a ufficient case for the
jury, can have no greater effect than the granting of a motion of nonsuit. * * * *

provided under what circumstances a motion of nonsuit

may be granted, and that the granting of such a motion

shall not be an adjudication on merits, nor shall the over-

ruling of such a motion preclude the moving party from

thereafter offering evidence, as was the case on a demurrer

to evidence. The court may, at the close of plaintiff's evi-

dence, on plaintiff's motion, grant a voluntary, and on the

defendant's motion an involuntary, nonsuit. The court

may do the same thing at the close of all the evidence, and

before the case has been submitted for firial determination.

In each of such cases the judgment is not on the merits

The plaintiff, however, at the close of liis evidence may rest

and submit the case for final determination. The defend-

* * * * * * * * * *
In some re pect the principles applying to a motion of
nonsuit also apply to a motion for a direction of a verdict.
In a general sen e it may be said that both fake the place
of a demurrer to the evidence and are governed by the same
principle . But a demurrer to the evidence wa a ubmission of the case for final determination, which determination called for a judgment on the merits. Our Code has
provided under what circum tances a motion of nonsuit
may be granted and that the granting of such a motion
shall not be an adjudication on merit nor hall the overruling of such a motion preclude the movinO' party from
thereafter off rin evidence a wa the ca e on a d mnrrer
to evidence. Th court may at the lo e of plaintiff' evidence on I laintiff motion grant a voluntary and on the
defendant' motion an involuntary non uit. The court
may do the ame thing at the clo e of all the evidence and
before the a. e ha b n nhrnitteil f0r final <letermination.
In each of uch cases the judgment is not on the merit
The plaintiff howe-~ er t th lo of hi "iden may re t
and submit the case for final determination. The defend-
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ant may do likewise witliout offering any evidence. So, too,

at the close of all the evidence offered by both parties, the

plaintiff may still submit the case for final determination,

as also may the defendant. Wlienever a party ''rests" his

case, he indicates that he has produced all the evidence he

intends to offer, and submits the case, either finally, or sub-

ject to his right to afterwards offer rebutting evidence.

When both parties have "rested," they indicate a submis-

sion of the case for final determination. The determination

on such a submission is on the merits. If the facts are in

dispute, the case must be sent to the jury for their finding,

upon which a judgment on merits is entered accordingly.

If the facts are not in dispute, the determination presents

a mere question of law, to be decided by the court, upon

whose decision, or upon the rendition of a verdict directed

by him, a judgment is also entered on the merits. Upon

a final submission of the case, when there is no evidence to

sustain the case of the party having the affirmative, it is
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proper for the court to direct a verdict against him. It is

as proper for the court to direct a verdict against the plain-

tiff, in the absence of proof to establish a fact essential to

his case, as to direct a verdict against him when the proof,

either upon his own evidence or that of the defendant, con-

clusively establishes some affirmative defense. We do not

understand the statute to mean that the court is authorized

to direct a verdict in the one instance, but not in the other,

or that the court is unauthorized to direct a verdict in any

case. In the case in hand, upon the evidence adduced by

both parties, the case was submitted for final determina-

tion without the making of a motion of nonsuit or dismissal

by either party. Upon such a submission the defendant

urged that the facts were not in dispute, and that, on the

esta])lished facts, it, as matter of law, was entitled Lo a

judgment in its favor. On the other hand, the plaintiff

ui-ged that the facts were in dispute, and that the question

of the defendant's negligence was one of fact, and not of

law, and hence the determination of the case required a

finding by the jury. In such case the determination, wheth-

er made by the court as matter of law, or by tlie jury as

matter of fact, called for a judgment on the merits. We

are tliorefore of the opinion that the court was fully au-

thorized to direct such a verdict and to enter such a judg-
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ant may do likewise without offering any evidence. So, too,
at the close of all the evidence offered by both parties, the
plaintiff may still submit the case for final determination,
as also may the defendant. Whenever a party ''rests'' his
case, he indicates that he has produced all the evidence he
intends to offer, and submits the case, either finally, or subject to his right to afterwards offer rebutting evidence.
When both parties have ''rested,'' they indicate a submission of the ca e for final determination. The determination
on such a submission is on the merits . If the fa cts are in
dispute, the case must be sent to the jury for their finding,
upon which a judgment on merits is enter ed accordingly.
If the facts are not in dispute, the determination presents
a mere question of law, to be decided by the court, upon
whose decision, or upon the rendition of a verdict directed
by him, a judgment is also entered on the merits. Upon
a final ubmission of the case, when there is no evidence to
u tain the case of the party having the affir mative, it is
proper for the court to direct a verdict against him. It is
a I roper for the court to direct a verdict against the plaintiff, in the absence of proof to establish a fact essential to
hi ca , a to direct a verdict against him when the proof,
ith r upon his own evidence or that of the def endant, conclu. iv ly e tabli hes some affirmative defense. W e do not
un rstand the tatute to mean that the cour t is authorized
to dir t a Yerdi t in the one instance, but not in the other,
or that th ourt i unauthorized to direct a verdi ct in any
a . In tbe ca. e in hand, upon the eviden ce adduced by
b th parti . , the ca e was submitted for final determinati n without th making of~ motion of nonsuit or dismissal
by ith r I arty. Upon uch a submission the defendant
urge that the facts were not in dispute, and that, on the
t hli ·h d facts, it, as matter of law, was entitled Lo a
ju cl 0
nt i its favor. On the oth r hand, the plaintiff
urg ·cl that the factR were in dispute, and that the question
f thP dC'f Pn ant's negligence was one of fac t, and not of
la w ~md h n
the determination of the case required a
fln Jing} y th jury. In . uch ase the determination, wheth-·
·r mac10 hy tli ronrt as matt r of law, or by the jury as
r a1t«r >f fad ra11 cl fr
juigm nt on the merits. We
:n· 111£'r<•f' 1rc· lf 01
ini n that the court wa. fully autl1orizf'cl to <lir ·t . u<'h a er i t and to enter such a "judg-
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ment. Whether the ruling was erroneous remains to be

considered.

It is urged that the court erred in directing a verdict

because no grounds were stated for such action. This

court has repeatedly held that the particular grounds upon

which a motion for nonsuit is based must be stated in order

that the attention of the court and counsel may be called

thereto, and that the defects in the proof may be obviated

and corrected, if such defects admit of correction. Frank

V. Bullion-Beck, etc., M. Co., 19 Utah, 35, 56 Pac. 419 ; Skeen

V. 0. S. L. R. R. Co., 22 Utah, 413, 62 Pac. 1020 ; Leivis v.

Mining Co., 22 Utah, 51, 61 Pac. 860; Wild v. Union Pac.

Ry. Co., 23 Utah, 266, 63 Pac. 886, and other cases there

cited. From the above cases it will be seen that a judgment

of nonsuit in a number of them was reversed because the

grounds upon which the motion was based were not suffici-

ently specified, regardless of the question of the sufficiency

of the evidence to send the case to the jury. The general
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rule, when a motion is denied or an objection overruled,

the moving party is permitted, on appeal, to urge only

such grounds for a reversal as were specifically pointed

out or made by him before the trial court, but when the

motion or objection is sustained, because of the presump-

tion against error coming to his aid, a party is permitted,

on appeal, to defend the ruling on any ground inhering

in the record, was, either in effect or expressly, held, in a

number of cases in this jurisdiction, not applicable to a

motion of nonsuit. In the case of White v. Rio Grande

Western Ry. Co., 22 Utah, 138, 61 Pac. 568, it was expressly

decided that there is no difference with respect to the rule

requiring a specification of grounds when the motion is

denied and when the motion is sustained. In Mclntyre v.

Ajax Min. Co., 20 Utah, 332, 60 Pac. 552, this court held

that ''an appellate court will not sustain a motion for

nonsuit, except on the grounds alleged in the motion, ' ' and

approvinglv quoted the syllabus, in the case of Palmer v.

Marysville Dem. Puh. Co., 90 Cal. 168, 27 Pac. 21 that

''It is error for the trial court to grant a nonsuit, unless

the grounds therefor are called to the attention of the

trial judge and the plaintiff at the time the motion is made;

and, where none of the grounds upon which the nonsuit is

asked are sufficient to warrant the court in granting the
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ment. Whether the ruling was erroneous remains to be
considered.
It is urged that the court erred in directing a verdict
because no grounds were stated for such action. This
court has repeatedly held that the particular grounds upon
which a motion for nonsuit is ba ed must be stated in order
that the attention of the court and counsel may be called
thereto, and that the defects in the proof may be obviated
and corrected, if such defects admit of correction. Frank
v. Bullion-Beck, etc., M. Co., 19 Utah, 35, 56 Pac. 419 ; Skeen
v. 0. S. L. R. R. Co., 22 Utah, 413, 62 Pac. 1020; Lewis v.
Mining Co., 22 Utah, 51, 61 Pac. 860; Wild v. Union Pac.
Ry. Co., 23 Utah, 266, 63 Pac. 886, and other ca es there
cited. From the above ca es it will be een that a judgment
of non uit in a number of them wa re' er ed becau e the
ground upon which the motion wa ba ed were not sufficiently specified, regardle of the que tion of the sufficiency
of the evidence to send the case to the jury. The general
rule, when a motion is denied or an objection overruled,
the moving party is permitted, on appeal, to uro·e only
such grounds for a rever al as were specifically pointed
out or made by him before the trial court, but when the
motion or objection is su tained, because of the presumption again t error coming to hi aid, a party i permitted,
on appeal, to defend the ruling on any ground inhering
in the record, wa , either in effect or expre sl ~, held, in a
number of ca es in thi juri diction not applicable to a
motion of nonsuit. In the ase of White v. Rio Grande
West ern Ry. Co., 22 Utah, 138, 61 Pac. 568, it was expres ly
decided that there i no difference with re pect to the rule
requiring a pecification of grounds when the motion is
denied and when the motion i ustained. In IJ! clntyre v .
.Ajax 1J1in. Co., 20 Utah, 332, 60 Pac. 552, this court h Id
that ''an ap1 ellate court will not ustain a motion for
non uit, except on the ground alleged in the motion '' and
approvingly quoted the } llabu , in the case of Palm er v.
Marysville Dem. Pitb. Co., 90 al. 168, 27 Pac. 21 that
"It i error for the trial ourt to grant a nonsuit, unle s
the ground ther for are called to the attention of the
trial judge and the plaintiff at the time th motion i made;
and, where none of the grounds upon which the non uit is
asked are sufficient to warrant the court in granting the
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motion, the order granting it will be reversed, although

another gronnd, not specified in the motion, might have

warranted the order."

We think the reasons given by courts, requiring the

grounds upon which a motion for nonsuit is based to be

specified, in order that the court ma_y know upon what

question of law the case is asked to be taken from the jury,

and the party against whom the motion is directed may

be afforded opportunity to correct the defects, if they ad-

mit of correction, and can be obviated by additional evi-

dence, apply with equal force to a motion for a direction

of a verdict. If such opportunity should be afforded him

on a motion of nonsuit, which, if granted, would not be an

adjudication on the merits, and not a bar to another action,

for much stronger reasons should such opportunity be given

him on a motion for a direction of a verdict, which, if

granted, would be a bar to another action. * * *

* * * In the case of Tandercup v. Hansen, 8 S. D. 375,
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66 N. W. 1073, it was said:

"Where such a motion is made, the specific ground upon

which the motion is made must be stated. It is due to the

court and the opposing counsel, that their attention should

be called to the precise defect in the evidence, or the omis-

sion of evidence, that the party claims entitles him to the

direction of the verdict. It is due to the court to enable

it to pass understandingly upon the motion, and it is due

to counsel that he may, if possible, supply the defective

or omitted evidence if permitted to do so by the court."

The same doctrine is stated in 6 PI. & Pr. 699, in the fol-

lowing language:

"The motion to direct a verdict, and the judge in mak-

ing such direction, should specify the particular ground or

grounds which justify it."

We have not been referred to, nor have we seen, any

case holding to the contrary. This, however, does not mean

that the movant of the motion or the court is required to

state reasons supporting the grounds. If the grounds are

sulliciently specified to call attention to the particular de-

fects and the (luostion of law on which the case is taken

from the jury, that is all that is required. A mere general

statement that, under the evidence, the plaintiff is not
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motion, the order granting it will be reversed, although
another ground, not specified in the motion, might have
warranted the order.''
We think the reasons giYen by courts, requiring the
ground upon wh ich a motion for nonsuit i based to be
pecified, in order that the court may know upon what
que tion of law the case is a ked to be taken from the jury,
and th party again t whom the motion is directed may
be afforded opportunity to correct the defect s, if they admit of correction, and can be obviated by additional evidence, apply with equal force to a motion for a direction
of a verdict. If such opportunity . hould be afforded him
on a motion of nonsuit, which, if granted would not be an
a ju i ation on the merits, and not a bar t o another action,
fo r much tronO'er reasons should uch opportunity be given
him on a motion for a direction of a verdict, which, if
granted, would be a bar to another action. * * *
* * * * * * * * * *
* * * In the case of Tandercup v. H ansen, 8 S. D. 375,
N. W . 1073 it was said:
here such a motion is made, th e specific ground upon
\\hi h the motion i made must be stated. It is due to the
urt and the opposing counsel, that their attention hould
1 e alled to the preci e defect in the evidence, or the omis.-ion of evidence, that the I arty claims entitles him to th e
dir ction of the verdict. It is due to the court to enable
it to pas understandingly upon the motion, and it is due
to couns 1 that he ma. T' if pos ible, supply the defectiv
or omitted vid n if permitted to do so by the court.''
b
ame doctrin i ta_t d in 6 P l. & Pr. 699, in the fol lowi
lanO'uag :
''Th moti n to dire t a vercli t, and th judge in maki a .-u h dir ti n 1 u1d I cify the particular ground or
gr nn 1 whi h ju, ti f~ it."
\V , ]1av n t h ~n r f rr
t , nor have we
en, any
Thi , how v r, does not m an
oii n r the court is require t
th oTou 1 . If th ground a re
all tt ntion to the particula r der · ·t.· and th qu . ti
f law n whi h the a e i t · ken
fro tl1 • jnr;, th, t i.- 11 that i. r quir d. A mere g n ral
at ·nH·nt tl1 t, u
r th· n nc , th
l aintiff i not
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entitled to recover, or that the defendant is entitled to a

verdict, or that the plainiff has not made a sufficient case

to go to the jury, does not point to an\i;hing. If, however,

in a case of negligence a specification is made that the evi-

dence is insufficient to show negligence on the part of

the defendant, or that under the evidence the plaintiff is

conclusively shown to be guilty of contributory negligence,

or that he assumed the risk, etc., such a specification is

ordinarily sufficient. If a verdict is directed on the ground

that the evidence is insufficient to show negligence on the

part of the defendant, it sufficiently is made to appear on

what question of law the case was taken from the jury.

The making of such a specification ordinarily points out

the defect within the meaning of the adjudicated cases.

The court in such instance may give reasons why in his

opinion the e\ddence is insufficient to show such negligence.

Though the reasons given may be groundless, yet, if upon

an examination of the record the evidence is found insuffici-
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ent to show such negligence, the ruling must be upheld. The

rule is also qualified to the extent that, if it is otherwise

made manifest upon what question of law the case was

taken from the jury, and the defects upon which it was

based do not admit of correction, or could n<ot have been

cured had direct attention been called thereto, a failure to

specify grounds will not reverse the ruling. Daley v. Russ,

86 Cal. 114, 24 Pac. 867; Fontana v. Pac. Can. Co., 129 Cal.

51, 61 Pac. 580. It may, however, be urged that a request

to direct a verdict is a request to charge, and that a party

submitting requests is not required to state reasons or

grounds in sujDport of them. But a request to direct a ver-

dict is not a request to charge the jury. It is, in effect, a

motion to take the case from their consideration. When

a verdict is directed by the court, the jury is bound to

render the verdict as directed. In such instance the court

alone determines the case, and there is no occasion to in-

struct or charge the jury in respect of the law applicable to

the case.

"With these observations we now proceed to the question

in hand. At the conclusion of all the evidence, and after

both parties had rested, counsel for the defendant stated:

**I now move the court to instruct the jury to return a

verdict in favor of the defendant, no cause of action ; and.
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entitled to reco er, or that the defendant is entitled to a
verdict, or that the plainiff has not made a ufficient case
to go to the jury does not point to anything. If, however,
in a case of negligence a pecification is made that the evidence is insufficient to show negligen e on the part of
the defendant, or that under the e idence the I laintiff i
conclu ively shown to be guilty of contributory neo·ligence
r that he as urned the ri k, etc., uch a pecification is
ordinarily suffi ient. If a verdict is dire ted on the ground
that the evidence i in ufficient to how negligence on the
part of the defendant, it . ufficiently is made to appear on
what que tion of law the ca e was taken from the jury.
The making of u h a pecification ordinarily point out
the defect within the meaning of the adjudicated ca e .
The court in such in tance may give rea on wh in hi
opinion the evidence i in ufficient to how uch n egli ·ence.
Though the rea on given may be g oundle
yet, if upon
an examination of the record the evidence is found in ufficient to show uch negligence, the ruling mu t be upheld. The
rule is al o qualified to the extent that, if it is otherwi e
made manife t upon what que tion of law the case wa
taken from the jury, and +he defect upon which it wa
based do not admit of correction or could oot have been
cured had direct attention been called thereto, a failure to
specify grounds will not reverse the ruling. Daley v. Russ,
86 Cal. 114, 24 Pac. 867; Fontana Y. Pac. Can. Co., 129 Cal.
51, 61 Pac. 580. It may, howe er, be urged that a request
to direct a verdict is a reque t to charge and that a party
submitting reque t is not required to tate rea on or
grounds in upport of them. But a reque t to direct a verdict is not a reque t to char ·e the jury. It i , in eff ct a
motion to take the ca e from their con ideration. When
a verdict is direct d by the court the jur. is bound to
render the verdict a directed. In uch in tance the c urt
alone determines the ca e, and there i no occa ion to intruct or charge the jur3 in re pect of the law appli able to
the ca e.
With thes ob ervation we now proceed to the qu tion
in hand. At th conclu ion of all the evidenc and aft r
both partie had re te
oun 1 for the defendant tate :
' I now move the court to in truct the jury to r turn a
verdi t in fa or of the d f ndant no cau e of a tion · and
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in view of the elaborate discussion that has been had, I

am not inclined to argue it, unless the court desires to hear

further upon some particular question from us. If counsel

cares to argue it, I will replj^ to any suggestions that he

may have." It must be conceded that the motion itself

specifies no grounds, and were that all that was made to

appear, it would be very doubtful whether the question of

law upon which the verdict was asked to be directed was

sufficiently indicated. Counsel for plaintiff in reply to the

suggestion stated that he did not care to argue questions

which had already been argued. As disclosed by the rec-

ord, the questions referred to involved the doctrine of the

''turntable" cases, and its application to the facts in the

case. Counsel for plaintiff further stated that, under all

the circumstances of the case, whether the employees of

the defendant exercised due care in the premises was a

question of fact for the jury, and urged that the evidence

was conflicting as to whether the child caught hold of the
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car, or whether it was injured in some other way. The

court then observed that, if counsel desired to take the

position that there was such a conflict, he would exclude

the jury and permit counsel to argue it. The jury was

thereupon excluded, and the matter then discussed by coun-

sel for plaintiff. In that connection he also discussed the

question, and took the position that the employees were

guilty of negligence in not anticipating the return of the

child, and in failing to discover it after it had returned to

the yard. At the conclusion of plaintiff's discussion, the

court indicated that he did not care to hear from counsel

for the defendant, and stated that, in his opinion, the evi-

dence without dispute, showed that the plaintiff attempted

to get on the car, or was riding on the car, at the time the

injury was icflicted, and that, under the circumstances, he

was not entitled to recover. The jury was thereupon re-

called, and directed to return a verdict for the defendant.

The particulars upon which the verdict was directed were

theretofore called to the attention of counsel, and the ques-

tion of law upon which the verdict was directed sufficiently

indicated. If the defects were curable, plaintiff was in the

same position to cure them as though the motion itself had

specified the grounds.

This, then, brings us to the further point, made by the

TRIAL PRACTICE
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in view of the elaborate discussion that bas been bad, I
am not inclined to argue it, unless the court desires to bear
further upon some particular question from us. If counsel
care to argue it, I will reply to any suggestions that be
ay have." It must be conceded that the motion itself .
l cifies no grounds, and were that all that was made to''
appear, it would be very doubtful whether the question of
law upon which the verdict was asked to be directed was
ufficiently indicated. Counsel for plaintiff in reply to the
uo·gestion tated that he did not care to argue questions
which had already been argued. As disclosed by the record, the question. referred to involved the doctrine of the
"turntable" ca e , and its application to the facts in the
case. Counsel for plaintiff further stated that, under all
the circumstances of the ca e, whether the employees of
the defendant exercised due care in the premises was a
que ti on of fact for the jury, and urged that the evidence
was conflicting as to whether the child caught hold of the
ar, or whether it was injured in some other way. The
court th n observed that, if counsel desired to take the
po ition that there was such a conflict, he would exclude
the jury and permit counsel to argue it. The jury was
ther upon excluded, and the matter then discussed by couns 1 for plaintiff. In that connection he also di cussed the
que tion, and took the position that the employees were
guilty of n gligence in not anticipating the return of the
child, and in failing to discover it after it had returned to
the yard. At the conclu ion of plaintiff's discussion, the
court indi t d that he did not care to hear from counsel
for the d f ndant, and stated that, in his opinion, the evid
e without di ute, showed that the plaintiff attempted
to g t on th car, or was ridin 0 · on the car, at the time the
inj r y wa infli ted, and that, under the circum tances, he
wa not ntitled to r over. The jury was thereupon re11 d, an dir()rt to return a v rdict for the def ndant.
r h • pc r1 iC'nlar: upon wl1i h tb v rdict was directed were
tlH·r ·ioforc• <'allP<1 t th attention of counsel, and the qu si n f law upon wliif'h th v r i t was direct d ufficiently
in <l i ·n t <1. ff th
f f'1 : er cur ble, plain tiff was in the
arn" pu: ition t · ir th m . though the motion itself had
s c·i fie I tl1 ~ ground .
Thi , th ·n, bring us t the further point, made by the
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appellant, that the evidence was sufficient to send the case

to the jury on the question of the defendant's negligence.

In this case the presence of the plaintiff and his com-

panion, on their first visit to the yard, was discovered by

the defendant's employees. Instead of remaining passive

and inactive, the employees took sufficient affirmative ac-

tion in the premises to cause the removal of the children, i

In obedience to the direction given them they left the yard

and entered upon adjoining premises, and disappeared

from the sight of the employees. The employees gave the

matter sufficient attention to satisfy themselves that the

children had left the premises, and that they were no longer

in danger. Up to this point it is not contended that the

defendant's employees did not do all that due care re-

quired. Thereafter they directed their attention to their

work, and continued switching and moving cars about the

yard. In a few minutes the children, without the observa-

tion of the employees, again entered the yard and stood
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between the fence and the track several lots to the east

of the place where they had left the premises, and there

watched the car slowly approaching them. When it reached

them, they, without the knowledge of the defendant's em-

ployees, took hold of it and attempted to get on it. To

now hold with appellant's contention that the employees

ought to have anticipated that the children might return,

and that they were required to observe a lookout for them

before moving and switching the car from one track to

another, or to accompany it so as to warn the children

away or prevent them from getting on it, requires not only

a holding that the employees were in duty bound to use

care to discover the presence of trespassing children, and.

of wholly unauthorized intrusions of others, to the same

extent as to discover the presence of persons and children

who may, with knowledge on the part of the employees, be

rightfully about the premises, but also requires a holding

that the employees were required to use care to prevent

trespassing children from injuring themselves in the de-

fendant's yard. Upon the undisputed facts in the case the

law does not warrant such a holding. Though it should

be held that the employees, in the switching and moving

of cars about the yard, owed a duty in the premises to use

appellant, that the evidence was sufficient to end the ca e
to the jury on the question of the defendant's neglig nee.

* * * * * * * * * *
In this case the presence of the plaintiff and his companion, on their first visit to the yard, was discov red by
the defendant's employees. Instead of remaining I a sive
and ina tive, the employees took sufficient affirmative action in the premises to cause the removal of the children. 1
In obedience to the direction given them the left the yard ·
and entered upon adjoining premises, and disappeared
from the sight of the employees. The employee s gave the
matter sufficient attention to satisfy themselves that the
children had left the premises, and that they were no longer
in danger. Up to this point it is not contended that the
defendant's employees did not do all that due care required. Thereafter they directed their attention to their
work, and continued switching and moving cars about the
yard. In a few minute the children, without the observation of the employees, again entered the yard and stood
between the fence and the track several lots to the east
of the place where they had left the premi;:ies, and there
watched the car slowl approaching them. When it reached
them, they, without the knowledge of the defendant's employees, to ok hold of it and attempted to get on it. To
now hold with appellant' contention that the employees
·ought to have anticipated that the children might return,
and that the were required to observe a lookout for them
before moving and switching the car from one track to
another, or to accompany it o as to warn the children
away or prevent them from getting on it, requires not only
a holding that the employees were in duty bound to u e
care to di cover the pre ence of tre pas ing children, an ,.
of wholly unauthorized intru ions of others, to the sam<~
extent as to di cover the pre ence of person and childr n
who may, with knowledge on the part of the employees be
ri ·htfully about the pr mi , but al o r equir a holding
that the employ
w re r quired to u e are to prevent
tre a ing chil ren from injurin · them elve in the depon the undisputed fa t in th ca e the
fendant' yard.
law does not warrant uch a holding. Thouo-h it hould
be held that the m lo e , in the witching and movin
of cars about the yard, owed a duty in the premises to u e
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care in such operations, the evidence is insufficient to jus-

tify a finding that such operations were conducted in a neg-

ligent manner, or that the act of moving the car along the

track was the proximate cause of the injury. So far as

made to appear, the car was switched in the usual and ordi-

nary way from one track, and moved along another, at a

speed of from three to four miles an hour. The children

were not struck by the car. It was not the manner in which

the car was oj^erated that caused it to collide with plaintiff,

or that caused the plaintiff coming in contact with it. The

direct cause of his coming in contact with the car was his

taking hold of the car and attempting to ride on it with-

out the knowledge or consent of the defendant's employees.

While the child, because of its age, cannot be regarded a

conscious trespasser, nor held chargeable of contributory

negligence, nevertheless the consequences of its acts can-

not be charged to the defendant. The conduct of the child

was in no sense influenced or induced by any act or conduct
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on the part of the defendant or its employees, nor was the

injury occasioned because of any negligence on their part.

We are of the opinion that the court was justified in direct-

ing a verdict in favor of the defendant.

The judgment of the court below is therefore affirmed,

with costs.

McCaety, C. J., and Feick, J., concur.

BOPP V. NEW YORK ELECTRIC VEHICLE TRANS-

PORTATION COMPANY.

Court of Appeals of New York. 1903.

177 New York, 33.

Vann, J.

At the close of the plaintiff's evidence in chief, each de-

fendant made a separate motion for a nonsuit and each

exc(*))1('(l to the action of the court in denying the motion.

Each defendant had the right to then withdraw from the

case and rest upon its exception. Neither did so. The Ve-

\\'\v\it Company ]>i('k(Ml ii]) the burden first, put in its evi-
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are in such operations, the evidence is insufficient to justify a finding that such operations were conducted in a negligent manner, or that the act of moving the car along the
track was the proximate cause of the injury. So far as
ma e to appear, the car was switched in the usual and ordinary way from one track, and moved along another, at a
peed of from three to four miles an hour. The children
were not struck by the car. It was not the manner in which
the car was op rated that caused it to collide with plaintiff,
or that cau ed the plaintiff coming in contact with it. The
direct au e of hi coming in contact with the car was his
taking hold of the car and attempting to ride on it without th knowledge or consent of the defendant's employees.
Whil th child, because of its age, cannot be regarded a
con iou tre pa ser, nor held chargeable of contributory
neo'li <Yence, nevertheless the consequences of its acts cannot he charged to the defendant. The conduct of the child
wa in no ense influenced or induced by any act or conduct
on the part of the defendant or its employees, nor was the
injury o a ioned bee a use of any negligence on their part.
We ar of the opinion that the court was justified in directing a verdict in favor of the defendant.
The judgment of the court below is therefore affirmed,
with costs.
McCARTY, C. J., and FRrcK, J., concur.

BOPP V. NEW YORK ELECTRIC VEHICLE TRANSp RT TION COMP ANY.
Court of Appeals of New York. 1903.
177 New York, 33.

lo.
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ourt in d nying th motion.
h:wh cJ •f' nd· nt ha th right to th n withdraw from the
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rnpan • pick >d ur th burd n first, put in its evi1
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dence and again moved for a nonsuit. Assuming that an

exception was taken to tlie denial of its motion, for the

second time it was in a situation to rely on its exception

and refuse to take any further part in the trial. It did

not do so. On the contrary, it continued to take an active

and aggressive part in the trial by cross-examining the wit-

nesses of its codefendant, thoroughly and at length. It

aided in developing the facts and attempted to defend it-

self against the allegations of the plaintiff and the effort

of the other defendant to fasten the responsibility upon

it alone. It did not succeed, and it now claims that all its

action, after its motions to nonsuit were denied, should go

for naught and be ignored upon the ground that the ques-

tion is the same as if it had withdrawn from the case at

that time. We do not think so. It did not remain in the

case for amusement, but for self-defense, and it could not

make further efforts to defend itself without running the

usual risks. The plaintiff had the right to rely upon any
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evidence in her favor, whether it was put in by herself or

by either defendant, and the Vehicle Company by failing

to withdraw when it had the right to and continuing to take

part in the trial, ran the risk that evidence tending to make

it liable would be received. The situation does not differ

in principle from the ordinary case where a sole defendant,

instead of withdrawing when he fails to secure a nonsuit,

continues to take part in the investigation to the end. In

so doing, even if his motion should have been granted when

made, the exception is undermined and becomes of no avail,

provided at the close of the whole case the evidence pre-

sents a question for the jury.

Thus in Jones v. Union Railway Company (18 App, Div.

267, 268) Judge Cullen said: "When the defendant enters

into its proof, the question never is, whether the plaintiff's

evidence is sufficient to justify the submission of the case

to the jury, but whether, on the whole case, there is a ques-

tion of fact as to the defendant's liability. If, at the close

of a plaintiff's case, the defendant is confident that no

eause of action has been made out, the only method of se-

curing a review of an erroneous ruling on the point is to

let the case stand without further evidence. If the defend-

ant enters upon its evidence, it takes the chances of supply-

ing the deficiencies of the plaintiff's case."

DISMISSAL, No .r -~
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dence and again moved for a non uit.
urning that an
exception wa taken to th d nial of it motion, for the
econd time it was in a situation to r ly on it exception
and refu e to take any furth r I art in the trial. It did
not do so.
n the contrary, it ontinued to take an active
and agoT ive part in the trial b cros -examining the witne se of it codefendant tborouo·hly and at length . It
aided in d 'eloping the facts and attempted to def end itelf again t the allegation of the plaintiff and the effort
of the other defendant to fa ten the re pon ibilit upon
it alone. It did not u ceed, and it now laim that all its
action, after its motion to non uit were denied, hould go
for naught and be i nored upon the ground that the question is the ame a if it had withdrawn from the case at
that time. We do not think o. It did not remain in the
case for amu ement, but for self-defen e and it could not
make further effort to defend it elf without running the
usual ri ks. The plaintiff had the ri ht to rel upon any
e id nee in her favor whether it wa put in by her elf or
by either defendant and the \ ebicle Compan. by failing
to withdraw wh nit had the right to and continuing to take
part in the trial, ran th e ri k that evidence tending to make
it liable would be rec iv d. The ituation doe not differ
in principl from the ordinary ca e where a sole defendant,
in tead of withdrawing wh n he fail to ecure a non uit,
continue to take part in th investigation to the end. In
o doing even if hi motion hould have been granted when
made, the xception is und rmin d and becomes of no avail,
provided at the clo e of the whole ca e the vidence preent a que tion for th jury.
Tbu in Jones v. Union Raili ·ay Compa ny (1 App. Div.
267 26 ) Ju ge Cullen . aid: "When the def n ant enters
into it proof, the que ti n n ver i whether th plaintiff'
end nee is suffi ient to ju tif the ubmi ion of the ca e
o the jury but wheth r on the whole a e, th r i a que tion of fact a to the d f endant' liability. If at the clo e
of a plaintiff' ca e th d f ndant is confident that no
cau e of action has been made out, the only m th d of eurin a r iew of an erron ou ruling on he point i to
l t the ca e tand ithout further e\ idence. If th ef ndant nt r upon it evid nc it tak th c ances of upply.
in 0 the deficiencies of the laintiff' ca e."
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So in Hopkins v. Clark (158 N. Y. 299, 304) we said

through Judge Bartlett: ''The rule laid down by the

Supreme Court of the United States seems the proper one,

to the effect that when a defendant, after the close of the

plaintiff's evidence, moves to dismiss, and, the motion be-

ing denied, excepts thereto, and then proceeds with his

case, and puts in evidence on his part, he thereby waives

the exception, and the overruling of the motion to dismiss

cannot be assigned as error."

Judge Martin relied upon the case last cited, when, speak-

ing for us all, he said: "Where after a motion to dismiss

at the close of the plaintiff's evidence, a defendant pro-

ceeds with his case and puts in evidence on his part, he

thereby waives the exception to the refusal to nonsuit when

the plaintiff rested." {Sigua Iron Co. v. Broivn, 171 N. Y.

488, 506).

The rule of the Federal courts was expressed by Chief

Justice Waite as follows: "It is undoubtedly true that a

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

case may be presented in which the refusal to direct a ver-

dict for the defendant at the close of the plaintiff's testi-

mony will be good ground for the reversal of a judgment

on a verdict in favor of the plaintiff, if the defendant rests

his case on such testimony and introduces none in his own

behalf ; but if he goes on with his defense and puts in testi-

mony of his own, and the jury, under proper instructions,

finds against him on the whole evidence, the judgment can-

not be reversed, in the absence of the defendant's testi-

mony, on account of the original refusal, even though it

would not have been wrong to give the instruction at the

time it was asked." {Grand Trunk Railway Co. v. Cum-

mings, 106 U. S. 700, 701. See, also, Littlejohn v. Shaiv,

159 N. Y. 188, 191; Wangner v. Grimm, 169 N. Y. 421, 427;

Accident Insurance Co. v. Grandal, 120 U. S. 527; Northern

Pacific R. R. Co. v. Mares, 123 U. S. 710; Robertson v. Per-

kins, 129 U. S. 233 ; Columbia S P. S. R. R. Co. v. Haiv-

thorne, 144 U. S. 202, 206; Union Pacific R. Co. v. Daniels,

152 U. S. 684.)

In the cases cited the defendant ran the risk that his

own evidence might supply any defect in the plaintiff's

evidence. So, in this case, the Vehicle Company, by con-

timrmg to try its case, for that is what it did, ran the risk

tbut tiie evidence of its codefendant would supply the de-

[Chap. 10

TRIAL PRACTICE

o in Hopkins v. Clark (158 N. Y. 299, 304) we said
through Judge Bartlett: ''The rule laid down by the
upreme Court of the United States seems the proper one,
to the effect that when a defendant, after the close of the
plaintiff's evidence, moves to dismiss, and, the motion being denied, excepts thereto, and then proceeds with his
case, and puts in evidence on his part, he thereby waives
the exception, and the overruling of the motion to dismiss
cannot be as igned as error.''
Judge Martin relied upon the case last cited, when, speaking for u all, he said: ''Where after motion to dismiss
at the clo e of the plaintiff's evidence, a defendant proceed with his case and puts in evidence on his part, he
ther by wai
the exception to the refusal to nonsuit when
the lain tiff re ted." (Sigua I ran Co. v. Brown, 171 N. Y.
4 ' 506).
The rule of the Federal courts was expressed by Chief
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152 . , 1 • G ..J..)
In tl1<· <'a ·e.· ·it th
the risk that his
J \ ll
·vi <l <'n c • mjO'ht
in th plaintiff's
~v id "11 ·<·. S , i thi . a , the V hi le
om any, by con1i1111 i rw t o t r.v ii: c· . , f r that i what it id, ran th ri k
f n ant woul supp ly the det h·1 t li e .i.<le · f it

a

Sec. 2]

Drs

ns

AL, .Ko~-SurT, DIRECTED VERDICT

337

Sec. 2] Dismissal, Non-Suit, Directed Verdict 337

fects in the plaintiff's case against itself. It could not

keep on trying its case without abiding by the condition

of the evidence when all the testimony was in. At that

time there was a question for the jury as to its liability,

and hence its j^revious exceptions, taken when the evidence

did not present that question, became of no avail.

It did not let go of the case when it could have done so

in safety, but hung on until there was evidence enough to

warrant a vt^rdi-^t against it.

Courts sit to do justice according to the rules of law

after giving all parties an opportunity to be heard. The

Vehicle Company had its day in court and was fully heard.

No legal evidence was excluded and no incompetent evi-

dence was received to its injury. It took no exception to

the charge of the court. Under these circumstances public

business and private rights should not be delayed by grant-

ing a new trial on account of an error which was waived

by the subsequent course of the party now complaining.
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The Vehicle Company was not compelled to remain in

the case in order to get an exception when its second mo-

tion was not granted, because an effort to except, made at

the proper time and in the proj^er form, is an exception,

whether allowed by the court or not.

After considering all the exceptions taken by both de-

fendants we find none upon which a new trial should be

granted in behalf of either.

The judgment should be affirmed, with costs.

Gray, J. (dissenting).

**********

Haight, Maetin and "Wernee, JJ., concur with Vann, J. ;

Parker, Ch. J., and O'Brien, J., concur with Gray, J.

Judgment affirmed.

T. p.— 22

fects in the plaintiff' case against itself. It could not
keep on trying its ca e without abiding by the condition
of the evidence when all the te timony was in. At that
time there wa a que tion for the jury a to it liability,
and hence its pre iou exception , taken when the evidence
id not pre ent that question, became of no a ail.
It did not let go of the case when it could have done so
in afety, but bung on until there was evidence enough to
warrant a vurdi~t again t it.
ourt it to Lio ju tice according to the rule of law
after gi ing all partie an opportunity to be heard. The
Vehicle ompany had it day in court and was fully heard.
No legal e idence wa exch).ded and no in ompetent evidence was received to it injury. It took no exception to
the charge of the court. Under the e circum tance public
business and pri ate right hould not be delayed by granting a new trial on a count of an error which was waived
by the ub equent cour e of the party now complaining.
The \ ehicle Company was not compelled to remain in
the ca e in order to get an exception when it second motion wa not granted because an effort to except, made at
the proper time an in the proper form, i an exception,
wh ther allowed b tbe court or not.
After con idering all tbe exception taken by both defendant we find none upon which a new trial should be
Tant d in behalf of either.
The judgment hould be affirmed, with costs.
GRAY, J. (di enting) .

* * * * * * * * * *
and WERNER, J J., concur with VANN, J.;
PARKER,
h. J., and 0 'BRIEN, J., concur with GRAY, J.
Judgment affirmed.
HAIGHT, MARTIN
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Section 3. Directed Verdict.

(a) Whe7i Proper.

SECTION

MEYER V. HOUCK.

3.

DIRECTED

v ERDICT.

Supreme Court of Iowa. 1892,

(a)

85 Iowa, 319.

When Proper.

The defendants are husband and wife. On the twenty-

seventh day of November, 1889, the defendant C. F. Houck

MEYER V. HOUCK.

executed and delivered to Calla Houck his promissory note

for about twelve hundred dollars, and a chattel mortgage

Suprerne Court of Iowa. 1892.

upon a stock of goods and merchandise, to secure the pay-

ment of the note. The mortgage was filed for record on the

fourth day of December, 1889, and duly recorded. On the

85 Iowa, 319.

seventh day of December, 1889, the plaintiffs commenced

an action against C. F. Houck upon an account for goods

sold and delivered to him, and sued out an attachment, and

caused the same to be levied upon the mortgaged goods.

Calla Houck intervened in the action, and claimed the goods

as mortgagee. The plaintiffs answered her petition of
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intervention by claiming that the mortgage was invalid

and void as to creditors of C. F. Houck, because it was

made with intent to defraud said creditors. There was a

trial by jury, and when the plaintiffs completed the intro-

duction of their evidence the intervenor moved the court

to direct the jury to return a verdict against the plaintiffs.

The motion was sustained, and the jury returned the ver-

dict as directed, upon which judgment was entered. The

plaintiffs appeal. — Affirmed.

Rothrock, J.

But it is further claimed that there was some evidence

tending to show that the transaction in question was fraud-

ulent, and that it was the duty of the court to submit the

case to tlie jury if there was any evidence, however slight.

It may ])e conceded that there was some evidence. There

are one or two facts which might be regarded as badges of

fraud; but, wlien weighed in tlie balance with the other

evidence, tliey do not constitute such a conflict as would

authorize a verdict for the plaintiffs. The rule of practice

The d fendants are hu band and wife. On the twentys venth day of November, 1889, the defendant C. F. Houck
ex ut d and delivered to Calla Houck his promissory note
for about twelve hundred dollars, and a chattel mortgage
upon a tock of good , and merchandise, to secure the paym nt of the note. The mortgage was filed for record on the
f rth day of December, 1889, and duly recorded. On the
enth day of De ember, 1889, the plaintiffs commenced
an a tion again t . F. Houck upon an account for goods
ld and delivered to him, and sued out an attachment, and
au d the ame to be levied upon the mortgaged goods.
alla Houck interven ed in the action, and claimed the goods
a mortcrag
The plaintiffs answered her petition of
inter ntion b3 laiming that the mortgage was invalid
n void as to creditors of C. F. Houck, because it was
ad with int nt to defraud said creditor . There was a
trial y jury, and when the plaintiffs completed the introu ti n of their vidence the intervenor moved the court
t dir ct the jury to return a verdict again t the plaintiffs.
Th
otion w
u tained, and the jury returned the veri ·t a direct , upon which judgment was entered. The
laintiff a I 1.ffirmed.
TIIRO K,

J.

* • • • • • • * • •

ui it i. furth r laim d tb t th r wa some evidence
t , 1J ,w th et th tr n a tion in qu tion was fraud111 •11 t n<l Ji , t ii ' ,· th duty of the ourt to submit the
<·H J t< 111 j r. jf ih r
, an
vid n , however slight.
lt rnny h <· lH' cl' th t th r
a som vidence. There
ar<· <HJ" or two ft et · wlii ·h l io·lit b r arded as badges of
f rn111 l ; 1>11t w li 11 w.igh <l in th hal nc with th oth r
,., id1·11<·1·, t Ii".' de m r n. titnt , urh a onfli t as would
;1ut11 r izP a v •rcli :i 1' r th plaintiff . 'l'h rule of practice
t ·nrli 1 °·

1
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in relation to directing verdicts which has prevailed in

this state is well understood. A motion to direct a verdict

for the defendant has been regarded as a demurrer to the

evidence, and it has always been held that such a motion

not only admits the truth of the fact found, but every fact

and conclusion which the evidence conduces to prove, or

which the jurj^ might have inferred therefrom in his favor.

The rule was stated in very nearly the foregoing language

in Jones v. Ireland, 4 Iowa, 63. And that practice has ob-

tained in this state up to the present time. There are a

multitude of cases adhering to the rule. It is unnecessary

to cite them. They will be found collected in McClain's

Digest (volume 2, pp. 335-338). The practice has been

that where there is what is called a "scintilla of evidence"

to be considered by the jury, it is error to direct a verdict.

The rule has been stated in various forms of expression, as

will be seen by an examination of the cases. In Way v.

Illinois Central R'y Co., 35 Iowa, 585, the following langu-
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age is employed: "Hence, under the statute, and our pre-

vious rulings, it follows that it is the duty of a nisi priiis

court in this state to submit the case to the jury upon the

evidence where it only tends even to prove it, although the

court should feel in duty bound to set aside a verdict for

the plaintiff if the jury should so find." It is further said

in that case that "in other states a different, and perhaps

better and more consistent rule obtains whereby the court

may direct the jury how to find, where it would set aside

a verdict otherwise." Citing Broivn v. R'y Co., 58 Me. 389;

Wilds V. Hudson River R'y Co., 24 N. Y. 430. In other

cases the statement of the rule has been modified, as in

Starry v. Dubuque & S. W. R'y Co., 51 Iowa, 419, in which

the district court directed a verdict for the defendant, this

court said: "Such being the case, it would have been the

duty of the court to set aside a verdict in favor of the

plaintiff. Why, then, occupy the valuable time of the court

at the public expense for the purpose of going through

a useless form and ceremony?" Language to the same ef-

fect will be found in the case of Botliwell v. C. M. (& St. P.

R'y Co., 59 Iowa, 192. After a thorough examination of ad-

judged cases, we have reached the conclusion that the prac-

tice should be changed so as to harmonize with that "better

and more consistent rule" referred to in Way v. R'y Co.,
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in r lation to directing verdicts which has prevailed in
this stat is w 11 under tood. A motion to direct a verdict
for tll d £ ndant ha been regarded as a demurrer to the
evid nc , and it ha always been held that uch a motion
not only admit the truth of the fact found, but every fact
and conclu ion which th evidence conduces to prove, or
which the jury might hay inferred therefrom in his favor .
The rule wa tated in very nearly the foregoing language
in Jon e v. Ir land, 4 Iowa, 63. And that practice bas obtained in thi tate up to the present time. There are a
multitude of case adhering to the rule. It is unnecessary
to cite them. The will be found collected in McClain'
Dige t (volume 2, pp. 335-338) . The practice has been
that where th re is what i called a ''scintilla of evidence''
to be con i er d by the jur , it is error to direct a verdict.
The rule ha been tated in various forms of expression, as
will be se n by an examination of the ca es. In Way v.
Illinoi Central R 'y Co ., 35 Iowa, 585, the following language i mployed: ''Hence und r the statute, and our previou ruling , it follow that it is the duty of a nisi priits
court in this tate to ubmit the ca e to the jury upon the
evidence where it only tend even to prove it, although the
court should feel in duty bound to set a ide a verdict for
the plaintiff if the jury hould so find.'' It i further said
in that case that ''in other tates a different, and perhaps
better and more con i tent rule obtain whereby the court
may dir t the jur. how to find, where it would et a ide
a verdi t otherwi e. '' iting Brown v. R 'y Co., 58 J\!Ie. 3 ;
Wilds v. Hud on Ri1 er R'y Co., 24 N. Y. 430. In oth r
cases the tatement of the rule has been modified, as in
Starry v. Dubuque & S. W. R 'y Co., 51 Iowa, 419, in which
the di trict court dire ted a verdict for the defendant, thi
court aid: ''Such being the ca e, it would have been the
duty of th court to set a id a verdi t in fa or of the
plaintiff. vVh , then, ccup the valuable tim of the court
at the ublic expens for the purpo e of goino· throuO'h
au 1
form and cer mon ~" Lan uage to the me ffect will be found in th a of Bothwell v. C. ~f. & St. P.
R'y Co ., 59 Iowa 192. Af r a th rou ·h xamination of adju g d a , we have rea hed the conclu ion that the practi e houl b hang d o a to harmonize with that b tt r
and more con i t nt rule" referred to in Way v. R'y Co.,
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supra, which now obtains in England and in the United

States courts, and in nearly all the states of the Union.

The doctrine in England on this question is well stated in

the following language: "But there is in every case a pre-

liminary question, which is one of law, namely, whether

there is any e\^dence on which the jury could properly find

the verdict for the party on whom the onus of proof lies. If

there is not, the judge ought to withdraw the question from

tlie jury, and direct a nonsuit if the onus is on the plain-

tiff, or direct a verdict for the plaintiff if the onus is on the

defendant. It was formerly considered necessary in all

cases to leave the question to the jury if there was any

evidence, even a scintilla, in support of the case, but it is

now settled that the question for the judge (subject, of

course, to review) is, as is stated by Maule. J., in Jewell v.

Parr, 13 C. B. 916, 'not whether there is literally no evi-

dence, but whether there is none that ought reasonably to

satisfy the jury that the fact sought to be proved is es-
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tablished.' " Ryder v. Womhivell, L. R. 4 Exch. 32; The Di-

rectors, etc., of the Metropolitan R'y Co. v. Jackson, L. R.

3 App. Cas. 193; The Directors, etc., of the Dublin, W. S W.

R'y Co. v. Slatterly Id. 1155.

The rule, as stated by the supreme court of the United

States, is as follows: "The judges are no longer required

to submit a case to a jury merely because some evidence

has been introduced by the party having the burden of

proof, unless the evidence be of such a character that it

would tear rant the jury to proceed in finding a verdict in

favor of the party introducing such evidence. Decided

cases may be found where it is held that, if there is a

scintilla of evidence in support of a case, the judge is

bound to leave it to the jury; but the modern decisions have

established a more reasonable rule, to-wit: that before the

evidence is left to the jury there is or may be in every case

a preliminary question for the judge, not whether there

is literally no evidence, but whether there is any upon which

a jury can properly proceed to find a verdict for the party

producing it upon whom the burden of proof is imposed."

Commissioners v. Clark, 94 U. S. 278. See also. Improve-

ment Co. v. Munson, 14 Wall. 448; Pleasants v. Fant, 12

Wall. 120; Parks v. Ross, 11 How. 373; Merchants Bank v.

State Bank, 10 Wall. 637; Hickman v. Jones, 9 Wal). 201.
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itp ra, which now obtain in England and in the United
tate courts, and in nearly all the states of the Union.
The doctrine in England on this question is well stated in
the following langua£rn: ''But there is in every case a preliminary question, which is one of law, namely, whether
there is any evidence on which the jury could properly find
the verdict for the party on whom the onus of proof lies. If
there is not, the judge ought to withdraw the question from
the jury, and direct a nonsuit if the onus is on the plaintiff, or direct a verdict for the plaintiff if the onus is on the
defendant. It was form erly considered necessary in all
a e to 1 ave the question to the jury if there was any
idence, even a scintilla, in support of the case, but it is
now ettled that the question for the judge (subject, of
our , to revi w) is, as is stated by Maule. J., in Jewell v.
Parr, 13 C. B. 916, 'not whether there is literally no evidence, but whether there is none that ought reasonably to
ati fy the jury that the fact sought to be proved is establi hed.' '' Ryder v. W ombwell, L. R. 4 Exch. 32; The Directors, etc., of the M etropolitan R'y Co. v. Jackson, L. R.
pp. Cas. 193; The Directors, etc., of the Ditblin, T¥. db W.
R'y Co. v. Slatterly Id. 1155.
Th rul e, a tated by the supreme court of the United
tat , i a follows: ''The judges are no longer required
to ubmit a ca e to a jury merely because some evidence
ha been introduced by the party having the burden of
proof, unl
the vidence be of such a character that it
i ould warrant the jury to proceed in finding a verdict in
fa or of th I arty introducing such evidence. Decided
<· • , may b found where it is held that, if there is a
s ·int illa of viden in sup.port of a case, the judge is
b urn] t 1 av' it to th jury; but the modern deci ions have
:tahli.' li 1 m re r a onable rule, to-wit: that before the
•vi 1<>n<· i. l ft to the jury there is or may b in ever case
lffc•lirninary qu tion for the judge, not whether there
i: lit<'rally n vi n , but whether there is any upo which
a .iury c·c n prop rly pro ed to find a v rdict for the party
pnJrluc·ing it p n whom the burden of proof i irnpos d."
('()mmi ssionrirs v. lark, 4- U. S. 278.
e al o, Improvem nt 'o. v. llfil'l1son, 14 Wall. 448 ; Plea ant v. Fant, ~2
\\:ill. J_O; Parks v. Ros, 11 Tow. 373; Merchants Banlc v.
i 'la le 1 ank, 1
W 11. . 7; Iii krnan v . Jo nes, 9 Wa~J. 201.
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In Pleasants v. Fant, supra, the following language is

used: '*It is the duty of the court, in its relation to the

jury, to protect parties from unjust verdicts arising from

ignorance of the rules of law and of evidence, from im-

pulse of i^assion or prejudice, or from any other violation

of his lawful rights in the conduct of a trial. This is done

by making plain to them the issues they are to try; by

admitting only such evidence as is proper in these issues,

and rejecting all else; by instructing them in the rules of

law by which that eivdence is to be examined and applied;

and finally, when necessary, by setting aside a verdict which

is unsupported by evidence, or contrary to law. In the

discharge of this duty it is the province of the court, either

before or after verdict, to decide whether the plaintiff has

given evidence sufficient to support or justify a verdict in

his favor ; not whether on all the evidence the joreponderat-

ing weight is in his favor; that is the business of the jury.

But conceding to all the evidence offered the greatest pro-
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bative force which, according to the law of evidence, it is

fairly entitled to, is it sufficient to justify a verdict? If it

does not, then it is the duty of the court, after a verdict,

to set it aside, and grant a new trial. Must the court go

through the idle ceremony, in such a case, of submitting to

the jury the testimony on which the plaintiff relies when it

is clear to the judicial mind that, if the jury should find a

verdict in favor of jDlaintiff, that verdict would be set aside,

and a new trial had? Such a proposition is absurd, and

accordingly we hold the true principle to be that, if the

court is satisfied that, conceding all the inferences which

the jury could justifyably draw from the testimony, the

evidence is insufficient to warrant a verdict for the plain-

tiff, the court should say so to the jury." The same doc-

trine may be found in the following cases: Rahy v. Cell, 85

Pa. St. 80, in which it is said that "at one time, indeed, it

was the admitted doctrine that, if there was any, the least

evidence, — a mere scintilla, — the question must be submit-

ted to the jury. But that doctrine has been very justly ex-

ploded both in England and in this state." Wittkowsky v.

Wasson, 71 N. C. 451; Zettler v. City of Atlanta, QQ Ga.

195; Weis v. City of Madison, 75 Ind. 241; Dryden v. Brit-

ton, 19 Wis. 31; Baldiuin v. Shannon, 43 N. J. Law, 596.

Brown v. R'y Co., 58 Me. 384, in which it is said: "It would
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In Plea ants v. Fant, sitpra, the following language i
used : 'It i the duty of the court, in its relation to the
jury, to protect partie from unju t Yerdict ari in · from
ignorance of the rule of law and of ff\idenc , from impulse of pa ion or prejudice or from any other violation
of hi lawful rights in the conduct of a trial. Thi i done
by making plain to th m the i ue they are to try ; by
admitting onl uch evidence a is proper in the e i ue ,
and rejecting all el e ; by in tructing them in the rules of
law by which that ei,~d nee i to be examined and applied ;
and finally, when neces ary, by etting a idea verdict which
is unsupported by e idenc , or contrary to law. In the
discharge of tills duty it is the pro' ince of the court, either
before or after verdict, to decide whether the plaintiff has
given evidence sufficient to upport or ju tif a verdict in
his fa or; not whether on all the evi ence the preponderating weight i in hi faYor · that i the bu ine of the jury.
But conceding to all the evidence offered the greate t probative for ce which according to the law of evidence, it is
fairly entitled to, i it ufficient to ju tify a verdict If it
does not, then it i the duty of the court after a -verdict,
to set it a ide, and grant a new trial. :Mu t the court go
through the idle ceremon , in such a ca e, of submitting to
the jury the te timony on which the plaintiff relie when it
is clear to the judicial mind that, if the jury hould find a
verdict in favor of plaintiff that verdict would be set a ide,
and a new trial had~ Such a propo ition is ab urd, and
accordingly we hold the true principle to be that, if the
court i sati. fied that conceding all the inferences which
the jury could ju tifyably draw from the te timony, the
e idence i in uffi i nt to warrant a verdict for the plaintiff the court h uld ay o to the jury.'' The ame doctrine may b found in the following case : Raby v. Cell, 5
Pa. St. 0 in which it i said that ''at one time, indeed, it
wa the admitted doctrine that if there was any, the l east
evidence -a mere scintilla,- the que tion mu t be ubmitted to th jury. But that doctrine has been very ju tly exlo ed l oth in England and in thi tate." TVittkowsky v.
W a on 71 N. C. ±51; Zettler v. City of .Atlanta, 66 Ga.
195; TV eis v. City of Madison, 75 Ind. 241 · D ryden v. Britto n, 19 Wis. 31; Baldwin v. lwnnon, 43 N. J. L aw, 596.
Brown v. R'y Co., 58 Ie. 38± in hich it is said: "It would
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be absurd to send a cause to a jury when the verdict, if ren-

dered in favor of the plaintiff, would not be permitted to

stand. Wilds v. Hudson River R\j Co., 24 N. Y. 430, in

which it is said: "No legal principle compels him (the

judge) to allow a jury to render a merely idle verdict."

Brown v. Massachusetts M. S L. Insurance Co., 59 N. H.

298; Brooks v. Somerville, 106 Mass. 271; Ensminger v.

Mclntire, 23 Cal. 593; Morgan v, Durfee, 69 Mo. 469; Sim-

mons V. Chicago S T.R'y Co., 110 111. 340. We might cite

rtRrAL PRACTICE

be ab urd to send a cause to a jury when the ve rdict, if r endered in fayor of the plaintiff, would not be permitted to
tand. H ilds v. H udson Riz; er R'y Co., 24 N . Y. 430, in
which it is said: ''No legal principle compels him (the
judge) to allow a jury to render a merely idle verdict.''
Broi n v. Massachusetts "JJ1. & L. Insurance Co., 59 N. H.
298; Brooks v. Somer ville, 106 Mass. 271; Ensminger v.
Mcintire, 23 Cal. 593; "JJ!f organ v . Durfee, 69 :Mo. 469; S imrnons v. Chicago & T. R'y Co., 110 Ill. 340. We might cite
other adjudged cases to the same effect, but it is unnecesary. It will be seen from what we have cited that the
whole turn of legal thought in this country and in England
is contrary to the rule of practice which requires a court
to go on for several days with the trial of a case to a jury
when the verdict must in the end be either f or the defend··
ant, or be set aside if for the plaintiff. It is true there
are decision to be found in a few states in which a scintilla of evidence i allowed to go to the jury. But an examination of the later cases jn some of these states will
how that the rule has not been adhered to. W e have cited
nou o·h ca es to show that the great weight of modern authority i contrary to the rule which this court has adhered
to hough it has more than once intimated that the other
rule adopted by the large majority of courts of last resort
i bett r and more consi tent.
ur onclu. ion i that when a motion is made to direct
a v rdict, the trial judge should sustain the motion when.
n i ring all of the evidence, it clearly appears to him
that it w ul l b his duty to set aside a verdict if found
i favor of th 1 arty upo11 whom the burden of proof
i· .-t. . Tb
ado1 tion f thi rule is no abridgment of the
ri ·ht f trial by jury. ~ party a 0 ·ain t whom a verdict has
}p n lir t
hy lh ourt n have the ruling of the court
r i \ <l b x 1 lion and appeal ju t as well as he can if
th rul were th rwi , and he takes an appeal t o this
· mt fr man rder granti g an w trial after verdict. H e
ha . n right to insi t that th trial of his au e be continued
a. a m r idl form, or a mere exp rim nt, that ho may
hR v th rr ti(fration of , nrino- a verdict which must be
: t a : id
w0 hav s n,
urt v ry o· n rally now
" '" i;-rrnt <' · 11 f' li H 1n·oec•(•cl i ng <. ab: urd. Prohably thL court
lia.
Jon g fullf w cl lh • rul t
in a po. ition to de1

other adjudged cases to the same effect, but it is unneces-

sary. It will be seen from what we have cited that the

whole turn of legal thought in this country and in England

is contrary to the rule of practice which requires a court

to go on for several days with the trial of a case to a jury

when the verdict must in the end be either for the defend-

ant, or be set aside if for the plaintiff. It is true there

are decisions to be found in a few states in which a scin-

tilla of evidence is allowed to go to the jury. But an ex-
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amination of the later cases in some of these states will

show that the rule has not been adhered to. We have cited

enough cases to show that the great weight of modern au-

thority is contrary to the rule which this court has adhered

to, though it has more than once intimated that the other

rule adopted by the large majority of courts of last resort

is better and more consistent.

Our conclusion is that when a motion is made to direct

a verdict, the trial judge should sustain the motion when,

considering all of the evidence, it clearly appears to him

that it would be his duty to set aside a verdict if found

in favor of the party upon whom the burden of proof

rests. The adoi)tion of this rule is no abridgment of the

right of trial by jury. A party against whom a verdict has

been directed by the court can have the ruling of the court

reviewed by exception and appeal just as well as he can if

the rule were otherwise, and he takes an appeal to this

court from an order granting a new trial after verdict. He

has no right to insist that the trial of his cause be continued

as a mere idle form, or a mere experiment, that he may

have the gratification of securing a verdict which must be

sot aside. As wo have soon, courts very generally now

designate sudi a |)i-ocooding as absurd. Probably this court

has too huig folhnvod the rule to be in a position to de-

[Chap. 10
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nounce it in that way; but we think that, as the question

involves no more than the change of a mere rule of practice,

which will be of material advantage in the trial of cases in

the saving of the time of the trial courts, — time which

ought to be devoted to the transaction of legitimate busi-

ness, — and the saving of court expenses to the counties,

with no detriment to the rights of any one, it is high time

that this state should adopt the more consistent and logical

practice which now generally prevails elsewhere.

The judgment of the district court is affirmed.

McDonald v. metropolitan street railway

COMPANY.

Court of Appeals of New York. 1901,

167 New York, 66.

nounce it in that way; but we think that, as the que tion
involves no more than the change of a mere rule of practice,
which will be of material advantage in the trial of cases in
the saving of the time of the trial court ,-time which
ought to be devoted to the tran action of legitimate business,-and the saving of court expen es to the counties,
with no detriment to the rights of any one, it is high time
that this state hould adopt the more consistent and logical
practice which now generall prevails elsewhere.
The judgment of the district court is affirmed.

Maetin", J.

This action was for personal injuries resulting in death

of the plaintiff's intestate, and was based upon the al-

leged negligence of the defendant. An appeal was allowed
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to this court upon the ground of an existing conflict in

the decisions of different departments of the Appellate

Division as to when a verdict may be directed where there

is an issue of fact, and because in this case an erroneous

principle was asserted which, if allowed to pass uncor-

rected, would be likely ''to introduce confusion into the

McDONALD V. 1\IIETROPOLITAN STREET RAILWAY
COMPANY.

body of the law." {Sciolina v. Erie Preserving Co., 151 N.

Y. 50.) The court having directed a verdict, the appel-

Court of Appeals of New York.

1901.

lant is entitled to the most favorable inferences deducible

167 New York, 66.

from the evidence, and all disputed facts are to be treated

as established in her favor. {Laid v. Aetna Ins. Co., 147

N. Y. 478, 482 ; Higgins v. Eagleton, 155 N. Y. 466 ; Ten

Eyck V. Whitbeck, 156 N. Y. 341, 349; Bank of Mononga-

Jiela Valley v. Weston, 159 N. Y. 201, 208.)

If believed, the testimony of the plaintiff's witnesses was

sufficient to justify the jury in finding the defendant negli-

gent and the plaintiff's intestate free from contributory

negligence. -The evidence of the defendant was in many

MARTIN, J.
This action was for personal injuries resulting in death
of the plaintiff' intestate, and was based upon the alleged negligence of the defendant. An appeal was allowed
to this court upon the ground of an existing conflict in
the decisions of different departments of the Appellate
Divi ion as to when a verdict may be directed where there
i an i sue of fact, and because in this case an erroneou
principle was asserted which, if allowed to pa s uncorrected, would be likely "to introduce confusion into the
body of the law." (Sciolina v. Erie P reserving Co ., 151 N.
Y. 50.) The court having directed a verdict the app 1lant i entitled to the mo t favorable inference d ducibl
from the evidence, and all di puted facts are to be treate l
a e tabli hed in her favor. (Ladd v. Aetna I ns . Co., 1±7
N. Y. 47 482; Higgin v. Eagleton, 155 N. Y. 466; T en
Eyck v . Tf hitbech, 156 N. -Y. 341, 349; Bank of Monongahela Valley v. TV eston 159 N. Y. 201, 20 .)
If b lie ed, the t timony of the plaintiff' witne e wa
ufficjent to ju tif the jury in findin · the def ndant negli. nt and th
laintiff . in tat fr e fr m
ntributory
n glig nee. -Th Yidonc of the defendant was in many
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respects in direct conflict, and if credited would have sus-

tained a verdict in its favor. Whether the defendant was

negligent, the plaintiff's intestate free from contributory

negligence, and the amount of damages, were submitted to

the jury. It, however, having agreed upon a general ver-

dict and failed to answer the questions submitted, the trial

judge withdrew them and directed a verdict for the defend-

ant. Upon the verdict so directed a judgment was entered.

Subsequently an appeal was taken to the Appellate Divi-

sion, where it was affirmed, and the plaintiff has now ap-

pealed to this court.

Although there was a direct and somewhat severe con-

flict in the evidence, the questions of negligence and con-

tributory negligence were clearly of fact, and were for the

jury and not for the court unless the right of trial by

jury is to be partially if not wholly abolished. It was

assumed below that the plaintiff's evidence established a

case which, undisputed, was sufficient to warrant a verdict
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in her favor. But the court said that at the close of the

defendant's evidence the plaintiff's case had been so far

overcome that a verdict in her favor would have been set

aside as against the weight of evidence. Upon that alleged

condition of the proof, it held that the trial court might

have properly submitted the case to the jury if it saw fit,

but that it was not required to as the verdict might have

been thus set aside. The practical result of that decision,

if sustained, is in every close case to vest in the trial court

authority to determine questions of fact, although the

parties have a right to a jury trial, if it thinks that the

weight of evidence is in favor of one and it directs a ver-

dict in his favor.

There have been statements by courts which seem to

lend some justification to that theory, but we think no

such broad principle has been intended and that no such

rule can 1)0 maintained either upon principle or authority.

The rule that a verdict may be directed whenever the

proof is such that a decision to the contrary might be set

aside as against the weight of evidence would be both un-

certain and delusive. There is no standard by which to

determine whori a verdict may be thus set aside. It de-

pends upon the disci'etion of the court. The result of set-

ting aside a verdict and the result of directing one are

re pect in direct conflict, and if credited would have sustained a verdict in its favor. Whether the defendant was
negligent, the plaintiff's intestate free from contributory
negligence, and the amount of damages, were submitted to
the jury. It, however, having agreed upon a general verdict and failed to answer the questions submitted, the trial
judge withdrew them and directed a verdict for the defendant. Upon the verdict so directed a judgment was entered.
ub equently an appeal was taken to the Appellate Diviion, where it was affirmed, and the plaintiff has now appealed to thi court.
Although there was a direct and somewhat severe conflict in the evidence, the questions of negligence and contributor. negligence were clearly of fact, and were for the
jury and not for the court unless the right of trial by
jury i to be partially if not wholly abolished. It was
a um d below that the plaintiff's evidence established a
case whi h, undisputed, was sufficient to warrant a verdict
in her favor. But the court said that at the clo se of the
d f ndant' evidence the plaintiff's case had been so far
ov r ome that a verdict in her favor would have been set
a id as ao·ainst the weight of evidence. Upon that alleged
ondition of the proof, it held that the trial court might
hav properly ubmitted the case to the jury if it saw fit,
but th t it wa not required to as the verdict might have
n thus et a ide . The practical result of that decision,
if u tain d, i in every close case to vest in the trial court
authority to etermine qu stions of fact, although the
parti . hav a right to a j1117 trial, if it thinks that the
w i 0 ·ht f vid nee is in favor of one and it directs a verrlict in hi. favor.
Th r hav be n statements bv courts which seem to
}Pn
. ome ju.· tifi ation to that theory, but we think no
, U(·h broad prin ipl ha. be n intended and that no such
r11lc c·<rn lw maintain d ither upon principle or authority.
'J 11<• nllP tl1at a v r ict may be directed wh never th
pr 1of' L· snch that a d i ion to the contrary mi ht be set
:i ·idc· :1 · agnin. t tl1P
iµ;lit of vi nee would be both un·1·rt :1i11 and cl ·ln .. ivr. r:rJicr is 110 standard by which to
d l<'n11irH· wl1Pn n VPn1ir-t rnav b , tbu . . t aide. It dep1·111l ttJHm tl1<: <li. c·rPti n f ti1 rourt. The r sult of
tvenli ·t an the r sult of directing one are
ting a ·j
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widely different and should not be controlled by the same

conditions or circumstances. In one case there is a re-

trial. In the other the judgment is final. One rests in

discretion; the other upon legal right. One involves a

mere matter of remedy or procedure. The other de-

termines substantive and substantial rights. Such a rule

would have no just principle upon which to rest.

While in many cases, even where the evidence is suffic-

ient to sustain it, a verdict may be properly set aside and a

new trial ordered, yet, that in every such case the trial

court may, whenever it sees fit, direct a verdict and thus

forever conclude the parties, has no basis in the law, which

confides to juries and not to courts the determination of

the facts in this class of cases.

We think it cannot be correctly said in any case where the

right of trial by jury exists and the evidence presents an

actual issue of fact, that the court may properly direct a

verdict. So long as a question of fact exists, it is for the

Generated for facpubupdates (University of Michigan) on 2014-06-16 13:55 GMT / http://hdl.handle.net/2027/uc2.ark:/13960/t47p93w7n
Public Domain / http://www.hathitrust.org/access_use#pd

jury and not for the court. If the evidence is insufficient,

or if that which has been introduced is conclusively an-

swered, so that, as a matter of law, no question of credi-

bility or issue of fact remains, then the question being one

of law, it is the duty of the court to determine it. But

whenever a plaintiff has established facts or circumstances

which would justify a finding in his favor, the right to

have the issue of fact determined by a jury continues, and

the case must ultimately be submitted to it.

The credibility of witnesses, the effect and weight of

conflicting and contradictory testimony, are all questions

of fact and not questions of law. If a court of review

having power to examine the facts is dissatisfied with a

verdict because against the weight or preponderance of

e\ddence, it may be set aside, but a new trial must be

granted before another jury so that the issue of fact may

be ultimately determined by the tribunal to which those

questions are confided. If there is no evidence to sustain

an opposite verdict, a trial court is justified in directing

one, not because it would have authority to set aside an

opposite one, but because there was an actual defect of

proof, and, hence, as a matter of law, the party was not

entitled to recover. {Colt v. Sixth Ave. R. R. Co., 49 N. Y.

671; BaglejfY. Bowe, 105 N. Y. 171, 179.)

widely different and should not be controlled by the ame
conditions or circumstance . In one ca e there is a retrial. In the other the judgment is final. One re ts in
discretion; the oth r upon legal right.
ne involves a
mere matter of remedy or procedure. The other determine ub tantive and sub tantial right .
uch a rule
would have no ju t principle upon which to re t.
While in many case , even where the evidence is sufficient to su tain it, a verdict may be properly set aside and a
t, that in every such ca e the trial
new trial ordered,
court may, whenever it see fit, direct a verdict and thus
fore er conclude the r artie , ha no ba i in the law, which
confide to jurie and not to courts the determination of
the facts in thi cla s of ca es.
We think it cannot be correctly aid in any ca e where the
right of trial b jury exi ts and tne evidence pre ents an
actual i ue of fact, that the court may properly direct a
er di ct. So long a a question of fact exi ts, it is for the
jury and not for the ourt. If the evidence i in ufficient~
or if that which has been introduced is conclu i ely anwered o that a a matter of law, no que tion of credibility or i ue of fact r mains, then the que tion being one
of law it i the duty of the court to determine it. But
whenever a plaintiff ha.
tabli hed facts or circum tances
which would ju tif a finding in his favor, th right to
have the i ue of fa t determined by a jury continues, and
the case mu t ultimat ly be ubmitted to it.
The credibility of witne se , the effect and weight of
onflicting and contradictor testimon , are all que tions
of fact and not qu tions of law. If a court of review
having power to examine the facts is di ati fied with a
verdict becau e 2. ·ain t the weight or preponderance of
evidence, it may b
t aside, but a new trial must be
ranted before anot}ier jury so that the i sue of fact may
be ultimat ly d t rmin
by the tribunal to which those
que tion are nfi 1 . If there is no e idence to u tain
an oppo ite ' rdi , a tri I court i ju tified in directing
on , not becau it w ul hav authority to t aside an
oppo ite on but
th r wa an actual defect of
proof and hen
a a a tt r of law th
arty wa not
entitled to recoY r. ( olt '. ixth Ave. R. R. Co., 49 N. Y.
671; Bagley v. Bowe, 105 . Y. 171, 179.)
T
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We are of the oiDinion that a plain issue of fact was pre-

sented for the jury; that the court erred in directing a

verdict; that the judgment and order should be reversed

and a new trial granted, with costs to abide the event.

Parker, Ch. J., Bartlett, Vann^ Cullen and Webner,

J J., concur ; Gray, J., dissents.

Judgment reversed, etc.

GILES V. GILES.

Supreme Judicial Court of Massachusetts. 1910.

204 Massachusetts, 383.

Knowlton, C. J. — This was a trial in the Superior Court
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* * * * * * * * * *
We are of the opinion that a plain issue of fact was presented for the jury; that the court erred in directing a
verdict; that the judgment and order should be reversed
and a new trial granted, with costs to abide the event.
PARKER, h. J., BARTLETT, VANN, CuLLEN and WERNER,
J J., concur; GRAY, J., dissents.
Judgment reversed, etc.

upon three issues, framed upon an appeal from a decree

of the Probate Court allowing the will of Charles E. Giles.

The first issue presented the question whether the will was

duly executed. The second raised the question whether it

was procured by the undue influence of the petitioner. The

third issue was as follows: ''Was said instrument revoked

by the said Charles E. Giles subsequently to the date, exe-
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cution and publication thereof by the making, execution

GILES V. GILES.

and publication of another will which has been lost or de-

stroyed, and its contents cannot be proved so that it can

be propounded for probate?"

Supreme Judicial Court of Massachusetts.

1910.

Upon the first issue, after testimony by the subscribing

witnesses tending to show that the will was properly exe-

204 Massachusetts, 383.

cuted, it was admitted in evidence, subject to the appellant's

exception, and at the close of the testimony the jury were

directed to return a verdict in favor of the petitioner. To

this direction the appellants excepted.

Tlie will was rightly admitted in evidence, and the testi-

mony well warranted a finding that it was duly executed,

ir. indeed, full credence was given to the testimony of these

witnesses, this conclusion followed almost necessarily. It

is true that two of the witnesses had little definite recollec-

tion of the transaction, apart from their knowledge that

llieir signatures to the clause of attestation were genqine,

KNOWLTON, C. J.-This was a trial in the Superior Court
upon three issues, framed upon an appeal from a decree
of the Probate Court allowing the will of Charles E. Giles.
The fir ti ue pre ented the question whether the will was
duly executed. The second raised the question whether it
wa procured by the undue influence of the ·petitioner. The
third i sue was as follows: ''Was said instrument revoked
by the aid Charles E. Giles subsequently to the date, exeution and publication thereof by the making, execution
and publication of another will which has been lost or detroy d, and it contents cannot be proved so that it can
be ropounded for probate~''
p n the fir t i sue, after testimony by the subscribing
witn . .
t nding to show that the will was properly exeut d it wa a mitted in vidence, ubject to the appellant's
x · pti n and at th clo. e of the testimony the jury were
lir drd to return a v rdict in favor of the petitioner. To
thi : lir rti n the J J llants excepted.
Th will wa ri btly admitted in evidence, and the testirno11.v \ ·11 warr nt d a
ding that it was duly ex cuted.
If i nrfo !d, fn11 ·r
n w s given to the testimony of these
wi tn<"'- : thi · · n lu. i n f 11 w d almo t nece sarily. It
i. tr11 · th< t t w f h
itn .
had little definite r ecollect i >n f th' tr·:rn. tion part fro th ir knowledge that
liei r . iguatur • t the lau e of attestation were gem:iin ,
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and that they knew from their signing that tliey saw the exe-

cution of the will by the testator in the presence of the

three witnesses. While the jury, upon the facts, could not

have been expected to reach any other conclusion than that

which was recorded under the direction of the court, the

issue was one to be passed upon by a jury, which is the or-

dinary tribunal for the determination of questions of fact.

Where a proposition is only to be established by testimony

of witnesses, the judge cannot properly direct a jury to de-

cide that the fact is proved affirmatively by testimony. It

is for the jury to say whether the witnesses are entitled to

credit. Merchants' National Bank v. Haverhill Iron

Works, 159 Mass. 158; Commonwealth v. McNeese, 156

Mass. 231; Way v. Butterwortli, 106 Mass. 75; Whitteu

V. Haverhill, ante, 95. We know of no case in this Com-

monwealth in which it has been determined that a jury can

be directed to return a verdict, upon the oral testimony of

witnesses, in favor of a party who has the burden of prov-
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ing the facts to which they have testified. This direction

was erroneous and the exception must be sustained.

Verdict on the first issue set aside; verdict on the third

issue to stand. ^

lAccord: Haughton v. Aetna Life Ins. Co., (1905) 165 Ind. 32, 73 N. E.

592; Wolff V. Cam] bell, (1892) 110 Mo. 114, 19 S. W. 622; Anniston Na-

tional Bank v. School Committee, (1897) 121 N. C. 107, 28 S. E. 134; Perkio-

men E. E. Co. v. Kremer, (1907) 218 Pa. St. 641, 67 Atl. 913.

On the other hand, there are many cases to be found where a directed verdict

for the party having the burden of proof, based on parol evidence, has been

approved. See Inhabitants of Woodstock v. Inhabitants of Canton, (1897)

AL,

No . . -

IT J DIRECTED

v ERDI

T

47

and that th y knew from th ir i ·ning that they aw the exeof th
cution of the will hy th te tator in th pr · n
thre witne e . \Vhil the ju1· ', upon the fact
ould n t
have been expected to reach any other conclu ion than that
which was r orded under the direction of th court, the
i ue was one to be I a ed upon by a jur T' which i the ordinary tribunal for the determination of que ti on of fact.
Where a propo ition i only to be establi b d b te timony
of witnes es, the judge cannot properly direct a jur to decide that the fact is proved affirmatively by te timony. It
i for the jury to ay whether the witne e,., are entitled to
credit. Merchants ' l'.ational Bank v. Ha erhill Iron
Work , 159 Ma . 15 ; Coni nonwealth . "JJf cN eese, 15
Ma . 231; Way v. Biitterworth, 106 l\1a . 75; Whitten
Y. Ha verhill, ante, 5.
We know of no ca e in this Commonwealth in which it ha been determined that a jury can
be directed to return a verdict upon the oral testimony of
witne e , in fa, or of a party who ha the bur len of proving the fact to which they have te ti:fied. Thi direction
wa rroneous and th xc ption mu t be u tained.

* * * * * * * * * *

91 Me. 62, 39 Atl. 281; Harding v. Eoman Catholic Church, (1906) 113 N. Y.

App. Div. 685; Israel v. Dav, (1907) 41 Colo. 52, 92 Pac. 698; Shumate v.

Evan, (1906) 127 Ga. 118, 56 S. E. 103; Hillis v. First National Bank, (1894)

54 Kan. 421, 38 Pac. 565; Murray v. Bush, (1902) 29 Wash. 662, 70 Pac.

DrsMr

L

\ erdict on the first i ue set a ide; verdict on the third
ue to tand. 1

133. This vrould seem to be the only logical rule in those jurisdictions where

the doctrine of Meyer v. Houck, {supra) is in force.

I.Accord: Hau hton v. Aetna Life Ins. Co., ( 1905) 165 Ind. 32, 73 N. E.
592; Wolff . am1.bell, (1 92) llO Mo. 114 19 S. W. 622; Anniston National Bank v. chool ommittee (1 97) 121 N. C. 107, 2
. E. 134; Perkiomen R. R. o. v. Kr mer (1907) 21 Pa. t. 641 67 Atl. 913.
On the other hand, there are many ca e to be found where a directed verdict
for the party having the burden of proof, ba~ed on parol evidence ha been
approved.
ee Inhabitant of Wood tock v. Inhabitant of anton (1 97)
91 Me. 62, 39 Atl. '.? l · H artling v. Roman atho1ic Church, ( 1906) 113 . Y.
App. Div. 6 5 · I rael v. Day (1907 ) 41 Colo. 52, 92 P ac. 69 · humate v.
Ryan (190 ) 127 a. ll , .-6 • . E. 103; Hilli v. Fir t Rational Bank (1 94)
54 Kan. 421, 3 Pac. 56;; Murray v. B ush, (1902) ~9 Wa h. 66.... 70 Pac.
133. Thi would eem to be the onJy logical rule in tho e juri dictions where
the doctrine of foyer v. Houck, ( upra) is in force.
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(b) Effect of Requests hy Both Parties.

(b)

Effect of Requests by Both Parties.

EMPIRE STATE CATTLE COMPANY V. ATCHISON,

TOPEKA & SANTA FB RAILWAY COMPANY.

MINNESOTA AND DAKOTA CATTLE COMPANY V.

SAME.

Supreme Court of the United States. 1907,

EMPIRE STATE CATTLE COMPANY V. ATCHISON,
TOPEKA & SANTA FE RAILWAY COMPANY.

210 United States, 1.

Me. Justice White delivered the opinion of the court.

With the object of saving them from destruction by the

flood which engulfed portions of Kansas City on May 31

MINNESOTA AND DAKOTA CATTLE COMP ANY V.
SAME.

and the first week of June, 1903, more than three thousand

head of cattle belonging to the petitioners, which were in

Supreme Court of the United States.

1907.

the Kansas City stock yards, were driven and crowded

upon certain overhead viaducts in those yards. For about

seven days, until the subsidence of the flood, they were there

210 United States, 1.

detained and could not be properly fed and watered. Many

of them died and the remainder were greatly lessened in

value. These actions were brought by the petitioners to
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recover for the loss so sustained upon the ground that the

cattle were in the control of the defendant railway company

as a common carrier, and that the loss sustained was oc-

casioned by its negligence.

The railway company defended in each case upon the

ground that before the loss happened it had delivered the

cattle to a connecting carrier, but that if the cattle were

in its custody it was without fault, and the damage was

solely the result of an act of God, that is, the flood above re-

ferred to.

As the cases depended upon substantially similar facts

and involved identical questions of law, they were tried

together, and at the close of the evidence the trial court de-

nied a peremptory instruction asked on behalf of the plain-

tiffs, and gave one asked on behalf of the railway company.

135 Fed. Rep. 135.

While there was some contention in the argument as to

wliut took place concerning the requests for peremptory in-

structions, we think the bill of exceptions establishes that at

the close of the evidence the plaintiffs requested a per-

MR. J usTICE WHITE delivered the opinion of the court.
With the object of saving them from destruction by the
flood which engulfed portions of Kansas City on May 31
and the :first week of June, 1903, more than three thousand
head of cattle belonging to the petitioners, which were in
the Kan as City stock yards, were driven and crowded
upon certain overhead viaducts in those yards. For about
e en days, until the subsidence of the flood, they were there
detained and could not be properly fed and watered. Many
of them died and the r emainder were greatly lessened in
value. These a ction were brought by the petitioners to
r cov r for the loss so sustained upon the ground that the
cattl were in the control of the defendant railway company
as a common carrier, and that the loss su stained was oca ioned by its n egligence.
Th railw
ompany defended in each case upon the
round that befor e the loss happened it had delivered the
attl to a connecting carrier, but that if the cattle were
in it u tody it was without fault, and the damage was
. 1 ly t h r sult of an act of God, that is, the flood above ref "rr d to.
: th
a. , depended upon substantially imilar facts
involv d identi al questions of law, they were tried
t g th r, an
t th los of the evidence the trial court deni 1 ,
r 1 pt ry i , truction a ked on b half of the plaintiff.· , nd g v on a sk d on behalf of the railway company.
l :,: .f11 d.
5.
.Vhil thc·n· w, .. · m ont ntion in th argument as to
\ l1·1t t (kph c· ('< iw •rni th requ ts for er mptory in: trndi<m · \: • thjnk tl1 bill of x
tions e tabli hes tbat at
tli · <'1 <' f th
vid · the plaintiffs requested a per-
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emptory instruction in their favor, and on its being refused

duly excepted and asked a number of special instructions,

which were each in turn refused, and exceptions were sepa-

rately reserved, and the court then granted a request for a

peremptory instruction in favor of the railway company,

to which the plaintiffs excepted.

On the writs of error which were prosecuted from the Cir-

cuit Court of Appeals for the Eighth Circuit that court

affirmed the judgment on the ground that as both parties

had asked a peremptory instruction the facts were thereby

submitted to the trial judge, and hence the only inquiry

open was whether any evidence had been introduced which

tended to support the inferences of fact drawn by the

trial judge from the evidence. One of the members of the

Circuit Court of Appeals (Circuit Judge Sanborn) did

not concur in the opinion of the court, because he deemed

that as the request for peremptory instruction made on

behalf of plaintiffs was followed by special requests seek-
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ing to have the jury determine the facts, the asking for a

peremptory instruction did not amount to a submission of

the facts to the court so as to exclude the right to have the

case go to the jury in accordance with the subsequent

special requests. He, nevertheless, concurred in the judg-

ment of affirmance, because, after examining the entire case,

he was of opinion that prejudicial error had not been com-

mitted, as the evidence was insufficient to have justified the

submission of the issues to the jury. 147 Fed. Eep. 457.

The cases are here because of the allowance of writs of

certiorari. They present similar questions of fact and law,

were argued together and are, therefore, embraced in one

opinion. The scope of the inquiry before us needs, at the

outset, to be accurately fixed. To do so requires us to

consider the question which gave rise to a division of opin-

ion in the Circuit Court of Appeals. If it be that the re-

quest by both parties for a peremptory instruction is to be

treated as a submission of the cause to the court, despite the

fact that the plaintiffs asked special instructions upon the

effect of the evidence then, as said in Beuttell v. Magone,

157 U. S. 154, **the facts having been thus submitted to the

court, we are limited in reviewing its action, to a considera-

tion of the correctness of the finding on the law and must

affirm if there be any evidence in support thereof." If, on

emptory in truction in their favor, and on its being refuseci
duly xcept d and a ked a number of pe ial instructions,
which were each in turn refused, and exceptions were separately re er ed and the court then granted a request for a
peremptory in truction in favor of the railway company,
to which the plaintiff excepted.
On the writs of error which were pro ecuted from the Circuit ourt of Appeal for the Eighth ircuit that court
affirmed the judgment on the ground that as both parties
had asked a peremptory instruction the facts were thereby
submitted to the trial judge, and hence the only inquiry
open was whether any evidence had been introduced which
tended to support the inferences of fact drawn by the
trial judge from the evidence. One of the members of the
ircuit Court of Appeal (Circuit Judge Sanborn) did
not concur in the opinion of the court, beca u e he deemed
that as the request for peremptory in truction made 1111
behalf of plaintiffs wa followed by pecial reque t ::;e9king to have the jury determine the facts, the a king for a
peremptory instruction did not amount to a ubmi sion nf
the facts to the court so a to exclude the right to have the
ca e go to the jury in a cordance with the sub equent
pecial reque t . He, ne ertheles , concurred in the judgment of affirmance, becau e, after examining the entire case,
he was of opinion that prejudicial error had not been committed, as the evidence wa in ufficient to have ju tified the
·ubmi ion of the i ues to the jury. 147 Fed. Rep. 457.
The ca
are here becau e of the allowance of writs of
certiorari. They pre ent imilar que tion of fact and law,
were argued together and are, therefore, embraeed in one
op1n1on. The scop of the inquiry before u needs, at the
outset, to be accurat 1 fixed. To do o requires us to
con id r the que tion which gaYe Ti e to a divi ion of opinion in the ir uit ourt of ppeal . If it be that the reque t b both par ti for a petemptory in tru ti on i to be
treated a a ubmi ion of the cau to th court de pite the
fact that th 1 laintiff a ked p ecial in tru tion upon the
effe t of the evidence th n as said in Beuttell v. }Jagone,
157 U. . 154, ' th fact having b en thus submitted to the
court, we are limit d in r viewing it action, to a con. id ration of the corr tne of the :findin on the law and must
affirm if there be any evi nee in up ort thereof.'' If, on
T
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the other hand, it be that, although the plaintiffs had re-

the other hand, it be that, although the plaintiffs had re-

quested a peremptory instruction, the right to go to the

jury was not waived in view of the other requested instruc-

tions, then our inquiry has a wider scope, that is, extends to

determining whether the special instructions asked were

rightly refused, either because of their inherent unsound-

ness or because, in any event, the evidence was not such as

would have justified the court in submitting the case to

the jury. It was settled in BeuUell v. Magone, supra, that

where both parties request a peremptory instruction and

do nothing more, they thereby assume the facts to be un-

disputed and in etfect submit to the trial judge the deter-

mination of the inferences proper to be drawn from them.

But nothing in that ruling sustains the view that a party

may not request a peremptory instruction, and yet, upon the

refusal of the court to give it, insist, by appropriate re-

quests, upon the submission of the case to the jury, where

the evidence is conflicting or the inferences to be drawn
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from the testimony are divergent. To hold the contrary

would unduly extend the doctrine of BeuUell v. Magone, by

causing it to embrace a case not within the ruling in that

case made. The distinction between a case like the one be-

fore us and that which was under consideration in BeuUell

V. Magone has been pointed out in several recent decisions

of Circuit Courts of Appeals. It was accurately noted in an

opinion delivered by Circuit Judge Severns, speaking for

the Circuit Court of Appeals for the Sixth Circuit in Mina-

han V. Grand Trunk Ry. Co., 138 Fed. Rep. 37, 41, and was

also lucidly stated in the concurring opinion of Shelby,

Circuit Judge, in McCormack v. National City Bank of

Waco, 142 Fed. Rep. 132, where, referring to BeuUell v.

Magone, he said (p. 133) :

''A party may believe that a certain fact which is proved

without conflict or dispute entitles him to a verdict. But

there may be evidence of other, but controverted facts,

which, if proved to the satisfaction of the jury, entitles him

to a verdict, regardless of the evidence on which he relies in

the first place. It cannot be that the practice would not

permit him to ask for peremptory instructions, and, if the

court refuses, to then ask for instruction submitting the

otlicr rjuestion to the jury. And if he has the right to do

tliis, no request for instructions that his opponent may ask

quested a peremptory in truction, the right to go to the
jury was not waived in view of the other requested instructions, then our inquiry has a wider scope, that is, extends to
determining whether the special instructions asked were
rightly refused, either because of their inherent unsoundness or becau e, in any event, the evidence was not such as
would have justified the court in submitting the case to
the jury. It was settled in Beuttell v. Mago ne, supra, that
where both parties request a peremptory instruction and
do nothing more, they thereby assume the facts to be undisputed and in effect submit to the trial judge the determination of the inferences proper to be drawn from them.
But nothing in that ruling sustains the view that a party
may not request a I eremptory instruction, and yet, upon the
refu al of the court to give it, insist, by appropriate request , upon the submission of the case to the jury, where
the evidence is conflicting or the inferences to be drawn
from the testimony are divergent. To hold the contrary
would unduly extend the doctrine of Beuttell v. Magone, by
causing it to embrace a case not within the ruling in that
ca e made. The distinction between a case like the one befor u and that which was under consideration in B euttell
v. Magone has been pointed out in several recent decisions
of ircuit Courts of Appeals. It was accurately noted in an
opinion delivered by Circuit Judge Severns, speaking for
th
ircuit ourt of Appeals for the Sixth Circuit in Minahan v. Gr ind Trunk Ry. Co., 138 Fed. Rep. 37, 41, and was
al o lu i ly tated in the concurring opinion of Shelby,
•ir uit Ju lg , in JYlcCormack v. National City Bank of
TVaco, 142 Fed.
p . 132, where, referring to Beuttell v.
"lvlagone, he aid ( . 1 3):
part may b ]iev that a certain fact which is proved
wit11 ut
nfli t or di ute entitle him to a verdict. But
t11 r may b
o.E other, but controvert d fact ,
w}1if'h, if pr v
ati faction of the jury, entitles him
t a vPr iet r <,.ar 1 , f th vidence on which he relies in
li<• fir. ·t pla . It a ot e that the practic would not
iwnnit liim t a. k f r
r m tory in tru tion , and, if the
rt r ·fu ·c·., t th n a k f r in truction ubmittino- the
,11H·r 1w·. lion to th j 11 r. ' ·
n if ]10 ha. th right to d
lii : ,
r Jll .. t f r in . tru tion that his oppon nt may ask
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can deprive him of the right. There is nothing in Beuttell

V. Magone, supra., that conflicts with this view when the

announcement of the court is applied to the facts of the

case as stated in the opinion.

"In New York there are many cases showing conformity

to the practice announced in Beuttell v. Magone, but they

clearly recognize the right of a party who has asked for per-

emptory instructions to go to the jury on controverted ques-

tions of fact if he asks the court to submit such questions to

the jury. Kirtz v. Peck, 113 N. Y. 226; S. C, 21 N. E. 130;

Sutter v. Vanderveer, 122 N. Y. 652; S. C, 25 N. E. 907.

"The fact that each party asks for a peremptory instruc-

tion to find in his favor does not submit the issues of fact

to the court so as to deprive the party of the right to ask

other instructions, and to except to the refusal to give them,

nor does it deprive him of the right to have questions of

fact submitted to the jury if issues are joined on which con-

flicting evidence has been offered. Minahan v. G. T. W. Ry.
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Co., (C. C. A.), 138 Fed. Rep. 37."

From this it follows that the action of the trial court in

giving the peremptory instruction to return a verdict for

the railway company cannot be sustained merely because of

the request made by both parties for a peremptory instruc-

tion in view of the special requests asked on behalf of the

plaintiffs. The correctness, therefore, of the action of the

court in giving the peremptorj^ instruction depends, not

upon the mere requests which were made on that subject,

but upon whether the state of the proof was such as to have

authorized the court, in the exercise of a sound discretion,

to decline to submit the cause to the jury. That is to

say, the validity of the peremptory instruction must de-

pend upon whether the evidence was so undisputed or was

of such a conclusive character as would have made it the

duty of the court to set aside the verdicts if the cases had

been given to the jury and verdicts returned in favor of the

plaintiff. McGuire v. Blount, 199 U. S. 142, 148, and cases

cited; Marande v. Texas d P. R. Co., 184 U. S. 191, and

cases cited ; Southern Pacific Co. v. Pool, 160 U. S. 440, and

cases cited.

To dispose of this question requires us to consider some-

what in detail the origin of the controversy, the contracts of

shipment from which the controversy arose and the proof

can deprive him of the right. There is nothing in Beuttell
Y. 1'1agone, suz;ra ; that conflict with thi
view when the
announcement of the court is applied to the facts of the
ca e as stated in the opinion.
"In New York there are many cases showing conformity
to the practice announced in B euttell v. Magone, but they
clearly recognize the right of a party who has a ked for peremptory instructions to go to the jury on controverted questions of fact if he asks the court to submit uch que tions to
the jury. Kirtz v. Peck, 113 N. Y. 226; S. 0., 21 N. E. 130;
Sutter v. Vanderveer, 122 N. Y. 652; S. 0., 25 N. E. 907.
''The fact that each party a ks for a peremptory instruction to find in his favor doe not submit the i ues of fact
to the court so as to deprive the party of the right to a k
other instructions, and to e:s:cept to the refu al to give them,
nor does it depri' e bim of the right to ha' e questions of
fact submitted to the jurv if is ues are joined on which conflicting evidence ha been offered. Minahan . G. T. W. Ry.
Co., (C. C. A.), 138 Fed. Rep. 37."
From this it follows that the action of the trial court in
giving the peremptory instruction to return a verdict for
the railwa company cannot be sustained merel becau e of
the request made by both partie for a peremptory instruction in view of the special requests asked on behalf of the
plaintiff . The correctne , therefore, of the a tion of the
.ourt in giving the peremptory instruction depend , not
upon the mere reque ts which were made on that ubject,
but upon whether the state of the proof was uch as to have
authorized the court, in the exercise of a sound discretion,
to decline to submit the cau e to the jury. That is to
say, the validity of the peremptory in truction must dep nd upon whether the evidence was so undisput d or wa
of such a con lu iY chara ter a would have made it the
duty of the court to set aside the verdicts if the ca e had
been given to the jury and verdict returned in fa or of the
plaintiff. llJcGilire v. Bloiint, 199 U. S. 142, 14 and ca es
ited · A1ara1lde . Te a ct P. R. Co., 184 U. . 191 and
a e cited· ourhern Pacific Co. v. Pool, 160 U. . 4±0 and
ca es cited.
To di po e of thi que tion requires us to con ider omewhat in detail the ori()'in of th ontro-ver y th
ntracts of
shipment f.[om which the contro ersy aro e and the proof
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which is embodied in the bill of exceptions relied on to

justify the inference of liability on the part of the railway

company.

* * * As we think the undisputed proof to which we

have referred not only established the existence of the

necessity for the change of route, but also, beyond dispute,

demonstrated that there was an entire absence of all negli-

gence in selecting that route, we are clearly of opinion that

no liability was entailed simply by reason of the change,

even if that change could in law be treated as a concurring

and proximate cause of the damages which subsequently

resulted.

Affirmed.

WOLF V. CHICAGO SIGN PRINTING COUP ANY.

Supreme Court of Illinois. 1908.

233 Illinois, 501.

Me. Justice Caetweight delivered the opinion of the

court:
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Fred W. Wolf, appellee, brought this suit in assumpsit in

which i~ embodied in the bill of exceptions relied on to
justify the inference of liability on the part of the railway
ompany.

* * * * * * * * * *
* * * As we think the undisputed proof to which we
have referred not only established the existence of the
necessity for the change of route, but also, beyond dispute,
lemonstrated that there was an entire absence of all neglio·ence in selecting that route, we are clearly of opinion that
n liability was entailed simply by reason of the change,
c ,,. n if that change could in law be treated as a concurring
and proximate cause of the damages which subsequently
r ulted.

Affirmed.

the circuit court of Cook county against the Chicago Sign

Printing Company, appellant, and his declaration consisted

of the common counts, to which a plea of the general issue

was filed. There was a jury trial, and at the close of all

the evidence the defendant moved the court to direct a ver-

dict in its favor. The court denied the motion and the de-

fondant excepted. The plaintiff then moved the court to

direct a verdict in his favor, and the court granted the mo-

tion and instructed the jury to find the issues for the plain-

WOLF V. CHICAGO SIGN PRINTING COlIPANY.

tiff and assess his damages at $4,000, with interest thereon

at five per cent from August 19, 1902. The defendant ex-

cef)ted to the granting of the motion and giving the instruc-

Supreme Court of Illinois.

1908.

tion. A verdict was returned, in accordance with the di-

rection of the court, for $4,716.66, and the court, after

233 Illinois, 501.

()V(!rruling motions for a new trial and in arrest of judg-

ment, entered judgment on the verdict. The Branch Ap-

MR. J u sTICE CARTWRIGHT delivered the op1n10n of the
ourt:
r W. Wolf, appellee, brought this suit in assumpsit in
jr uit court of Cook county aa·ainst the Chicago Sign
1 rinbn
ompany, appellant, and hi declaration consisted
of th o mon ounts, to which a plea of the general issue
wa fil l. Th r e w s a jury trial, and at the close of all
th, viden th d f ndant moved the court to direct averli c·t in it f av r. The court denied the motion and the def0n cl ant XC' pt d. Th plaintiff then mov d the court to
ilir ic·L a Y r 11 ·tin bi. favor, and the court granted the mo1ion n 1 in : tru t d th jury to find the is ues for the plain1i ff and a:. , s bi . d·:tm a cr s t $4,000, with int r t thereon
(It fi\' ] >Pr nt f rom Augu. t 19, 1902. The def ndant exe<'pt ·cl to Ll1 grant ing f th motion and givino- the instruct ion. A v<·rcli t \\ n: r turn
in a
rdan e with the dirC'"1 ion of tl1 • ·onrt, f r $4 716. 6, and the court, after
11 \' 1•1T11li11 g m i ion .' f r a n w tri 1 nd in arr
t of judg111 «111, enL r
j d<rm nt n th v r i t.
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pellate Court for the First District affirmed the judgment.

The defendant is a corporation with a capital stock of

$5,000. In 1902 Ernest Salmstein was president and Albert

H. Ernecke was secretary and treasurer of the corpora-

tion. The stockholders had considered the question of in-

creasing the capital stock from $5,000 to $25,000, and Salm-

stein and Ernecke had tried to induce the plaintiff to sub-

scribe for part of the increase, but no proceedings had been

taken for such increase. On August 18, 1902, Ernecke ob-

tained from plaintiff a check, payable to the defendant, for

$4,000, and the proceeds were received by the defendant

the next day. The suit was for the money represented by

the check, with interest, and the disputed question of fact

was whether the money was loaned by plaintiff to defend-

ant or was a partial payment upon an agreement to sub-

scribe for $9,500 of capital stock when an increase should be

effected. At the time the check was delivered the follow-

ing receipt was left with the plaintiff :
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"Chicago, 8-18, 1902.

"Eeceived of Mr. Fred W. Wolf the sum of four thou-

sand dollars ($4,000) account Chicago Sign Printing Co.

A. H. Ernecke,

Secy, and Treas. Chicago Sign Printing Co.

"$4,000.00. 8-18, 1902.

"The above amount is part payment on stock in above con-

cern to be issued shortly.

A. H. Ernecke."

The evidence for the defendant was that this entire paper

expressed the agreement between the parties and that it

was all written when the check was given. The evidence for

the plaintiff was that he had refused to take any stock, but

agreed to and did loan the money to the corporation ; that

the receipt was written, and that the recital that the money

was part payment on stock was added without his knowl-

edge by Ernecke and the paper was left lying on the plain-

tiff's table. * * *

The assignment of error to which the argument is de-

voted is that the court erred in instructing the jury to re-

turn a verdict for the plaintiff, and especially in directing

an assessment of interest from the date of the check. In

answer to the argument on that question it is contended

that each party having moved the court to direct a verdict

"J, P. 99-
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p ·11ate Court for the Fir t District affirmed the judgment.
The def ndant i a corporation with a capital tock of
$5,000. In 1902 Ernest Salmstein was pre ident and Albert
H. Ernecke wa
retary and trea ur r of the corporation. The tockhold r had considered th qu tion of increa ing the capital stock from $5,006 to $25,000, and Salm.stein and Ernecke had tried to induce th plaintiff to subscribe for part of the increase, but no proceeding had been
tak n for such increa e. On August 18, 1902, Erne ke obtained from plaintiff a check, payable to the defendant, for
$4,000, and the proceed were received by the defendant
the next day. The uit was for the money repr ented by
the check, with intere t, and the di I uted que tion of fact
was whether the money was loaned by plaintiff to defendant or was a partial payment upon an agreement to subcribe for $9,500 of capital stock when an increa e should be
effected. At the time the check was delivered the followjng receipt was left with the plaintiff:
''Chicago, 8-18, 1902.
"Received of Mr. Fred W. Wolf the sum of four thouand dollars ($4,000) account Chicago Sign Printing Co.
A. H. Ernecke,
Secy. and Treas. Chicago Sign Pr in ting Co.
"$4,000.00.
-18, 1902.
''The above amount is part payment on to k in above concern to be issued shortly.
A. H. Ernecke. ''
The evidence for the defendant was that thi ntire paper
expressed the agreement between the I arties and that it
was all written when the check was given. The evidence for
the plaintiff was that he had refused to take any tock, but
agreed to and did loan the money to the corporation ; that
the receipt was written, and that the recital that th money
was part pa ·ment on tock was add d without hi knowled O'e by Ernecke and the paper was left lying on th laintiff 's table. * * *
The as ignment f rror to which th aro·um nt i devot i that th ourt rred in in tru tin · th jur to r turn a verdi t for t
laintiff and e I ially in irectino·
an a
m nt of int r t fro th dat f th h k. In
an w r to th aro·u nt on that que tion it i contend d
that each party having moved the court to direct a verdict
T. p __ ')!>-
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in favor of such party, they waived the right to submit any

question to the jury and elected to submit the case to the

court for its decision, both upon the law and the facts.

Section 60 of the Practice act provides for the waiver of

a jury trial and a trial by the court of both matters of law

and fact in case both parties shall so agree, and in the

event of such agreement section 61 provides for submitting

written propositions to be held as the law in the decision of

the case, and section 82 provides for taking exceptions to

decisions of the court either relating to receiving improper

or rejecting proper testimony or to the final judgment upon

the law and evidence. There was no such waiver of a jury

trial in this case, and if the right to a verdict of the jury

upon the facts was waived it was only by implication, and

this court has not recognized any waiver of the kind insisted

upon here.

When the practice of demurring to the evidence fell into

disuse and that of making a motion that the court direct a
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verdict was substituted, some difference arose in the de-

cisions of the different courts as to the nature and effect of

such a motion, but the ground of the motion and the prac-

tice have been thoroughly settled in this State. The motion

to direct a verdict raises only a question of law as to the

legal sufficiency of the evidence to sustain a verdict against

the party making the motion. {Angus v. Chicago Trust

and Savings Bank, 170 111. 298 ; RacJi' v. Chicago City Rail-

ivay Co., 173 id. 289; Marshall v. Grosse Clothing Co., 184

id. 421; Martin v. Chicago and Northwestern Railway Co.,

194 id. 138.) In the event of an adverse ruling on the motion

to direct a verdict, an exception preserves the question of

law for the consideration of an appellate tribunal. The

submission of a question of fact to the jury does not waive

the question of law already passed upon by the court whore

the rights of the party have been properly preserved.

{Chicago Union Traction Co. v. O'Donnell, 211 111. 349;

Illinois Central Railroad Co. v. Swift, 213 id. 307 ; Chicago

Teryyiinal Transfer Railroad Co. v. Schiavone, 216 id. 275.)

Some courts have held that where both parties ask the trial

court to direct the verdict it amounts to a request that the

court shall find the facts and a waiver of any right to the

judgment of the jury upon controverted questions of fact-

Tho Supreme Court of the United States held to that doc-
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in favor of such party, they waived the right to submit any
question to the jury and elected to submit the ease to the
court for its deci ion, both upon the law and tho facts.
Section 60 of the Practice act provides for the waiver of
a jury trial and a trial by the court of both matter s of law
and fact in case both parties shall so agree, and in the
eYent of such agreement ection 61 provides for submitting
writt n propo ition to be held as the law in the decision of
th a e, and section 82 provide for taking exceptions to
d i ions of the court either relating to receiving improper
or rej ting proper testimony or to the fina l judgment upon
the law and evidence. There was no such waiver of a jury
t ri al in thi case, and if the right to a verdict of the jury
ur on the facts wa waived it was only by implication, and
thi court has not recognized any waiver of the kind insisted
ur on here.
vVh n the practice of demurring t o the evidence fell into
di u e and that of making a motion that the court direct a
verdict was ub stituted, some difference aro se in the deci ion of the different courts as to the na ture and effect of
uch a motion, but the ground of the m otion and the practice have been thoroughly settled in this State. The motion
to direct a verdict raises only a question of law as to the
1 gal sufficiency of the evidence t o sustain a ver dict against
th party making the motion. (Angiis v. Chicago Trust
and Savings Bank, 170 Ill. 298; Rack v. Chicago Cit y Raili ay Co., 173 id. 2 9; Marshall v. Gro
e Clothing Co., 184
id. 421; Martin v. Chicago and Northwestern Railway Co.,
1 4 id. 13 . ) In the event of an adverse ruling on the motion
t direct a v rdict, an exception pres r ves the ques tion of
la for th con id ration of an appella te tribunal. The
;-ubmis ion of a qu tion of fact to the jury does not wa i e
th u . tion of law alrea y I a
d upon by the cour t wher
th ri ght
f tl e party bav been prop r ly pr r d.
( 'liicago Uni n Traction Co . v. O'D onn ll, 211 Ill. 34. ;
llli11ois ' ntral Railroad Co. v. Swift, 213 id. 307 ; Chicag o
rfl prminal Tran .'/ r Railroad Co . v. S hiavone, S16 id. 275.)
~ orn · r nrt. hav h l th t h re both p ar tie a k the trial
·o lrl t
1r d th v rtli t it a ount to a r qu st that th P.
c· J ut slnll fin t11 f t.
a waiv r of any right to the
ju ]CJ' ·n r th) jury u n c ntr v rt d qu stion of f t.
rl L ~ u re c 'ourt of the United tat es held to that doc1
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trine in Beuttell v. Magone, 157 U. S. 154, and saia that by

making the motion both parties affirmed that there was no

disputed question of fact which could operate to deflect or

control the question of law, and that this was necessarily a

request that the court find the facts. That decision has, of

course, been followed by the Circuit Court of Appeals, and

there is a formidable list of cases in which it has been ap-

plied by those courts. In New York, if any party asks the

court to direct a verdict and his motion is denied, he must

then ask the court for leave to go to the jury upon questions

of fact, and it is held that there is no question for the jury

unless such a request is made. Accordingly, it is there held,

that if both parties ask the court to direct a verdict, and the

court grants the motion of one party and the other makes no

request to be allowed to go to the jury on questions of fact

but acquiesces in the determination of such questions by

the court, he has waived all objection to the mode of trial.

In Thompson v. Simpson, 128 N. Y. 270, it is said that the
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effect of a request by each party for a direction of a verdict

in his favor clothes the court with the functions of a jury,

and the courts declare that the request by both parties for

the direction of a verdict amounts to the submission of the

whole case to the trial judge, and his decision upon the facts

has the same effect as if the jury had found a verdict after

the case was submitted to them. [Adams v. Roscoe Lumber

Co., 159 N. Y. 176; Smith v. Weston, id. 194; Clason v.

Baldivin, 46 N. E. Rep. 322; Sigua Iron Co. v. Brown, 64

id. 194.) It will readily be seen that such a rule would not

be in harmony with our decisions, and to say that a request

to the court to decide a pure question of law clothes the

court with power to decide controverted questions of fact

would be both illogical and inconsistent with the nature of

the motion. Under our practice a request to withdraw a

case from the jury could scarcely be converted into an ap-

plication to the court to take the place of the jury and de-

cide disputed questions of fact. After the court refuses to

withdraw the case from the jury it is not requisite, in our

practice, for the party to ask the court to allow the jury to

decide it, which the court has already done by denying the

motion. When one party asks the court to direct a verdict

in his favor, the fact that the other party makes a similar

motion cannot in any way affect the rights of the first party.
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trine in Beuttell v. "JJ1agone, 157 U. S. 154, and aia that by
making the motion both parties affirmed that th re was no
disputed que tion of fact which could operate to , fleet or
control the que tion of law, and that thi wa nee ssarily a
request that the court :find the facts. That deci ion has, of
course, been follow d by the Circuit Court of Appeals, and
there is a formidable li t of cases in which it has been applied by those court . In New York, if any party asks the
court to direct a verdict and his motion is denied, he mu t
then ask the court for 1 ave to go to the jury upon questions
of fact, and it i h ld that there is no que tion for the jury
unless such a reque tis made . Accordingly, it i there held
that if both parti ~ ask the court to dire ct a verdict, and the
court grants the motion of one party and the other makes no
request to be allow d to go to the jury on que tions of fact
but acquiesces in the determination of such questions by
the court, he has waived all objecti9n to the mode of trial.
In Thomp on v. Simp son, 128 N. Y. 270, it is said that the
effect of a reque t by each party for a direction of a verdict
in his favor clothes the court with the functions of a jury,
and the courts declare that the request by both parties for
th direction of a verdict amounts to the submission of the
whole case to the trial judO'e, and his decision upon the facts
has the same effect as if the jury had found a verdict after
the case wa ubmitted to them. (Adanis v. Roscoe Lumber
Co., 159 N. Y. 176; Smith v. Weston, id. 194; Clason v.
Baldwin, 46 N. E. R p. 322; Sigua Iron Co. v. Brown, 64
id. 194.) It will readily be seen that such a rule would not
be in harmony with our decisions, and to say that a reque t
to the court to decid a pure question of law clothes the
court with pow r to decide controverted questions of fact
would be both illogical and inconsistent with the nature of
the motion. Under our practice a request to withdraw a.
ca e from the jury ould car ly be converted into an appli ati n to the court to take the place of the jury and dei
i I ut qu ti n of fact. After the court refu e to
withdraw th a e fr m th jury it i not requi ite in our
pra ti
for tb party to a k th our t to allow the jur. to
d ci e it whi h t
urt ba s alr ady
n by d n~ 'in o· th
m tion. Wh n on
arty a k th court to dir ct av rdi t
~n hi fa, or th f ct that th
ther I arty mak s a similar
m ti n annot in any ay affect the rights of th :fir t party.
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If that were true, no party could make a motion for a direct-

ed verdict without waiving his right to trial by jury if his

opjoonent chose to make the same motion. The decisions

relied upon to establish the doctrine that if both parties ask

the court to decide a question of law they each waive the

right to trial by jury of controverted questions of fact are

inapplicable to the practice in this State, and the fact that

each party in this case asked the court to direct a verdict

did not amount to a submission of controverted questions of

fact to the court.

* * * If the jury should believe the plaintiff and con-

clude that the transaction was a loan of the money, then,

under the statute, the plaintiff would be entitled to recover

five per cent from the time the money was loaned; but if

the jury credited the evidence for the defendant and con-

cluded that the transaction was an agreement to take stock,

there could be no recovery of interest until the arrange-

ment was repudiated by the plaintiff and a demand made
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for tlie return of the money. The plaintiff would only be

entitled to interest from the time that he refused to carry

out the agreement and take the stock. The court was not

authorized to decide that disputed question of fact and to

direct a verdict including interest from the date of the

check. The defendant was entitled to the verdict of the jury

on that question.

The judgments of the Appellate Court and Circuit Court

are reversed and the cause is remanded to the Circuit

Court.

Reversed and remanded.

(c) When Motion to he Made.

RAINGER V. BOSTON MUTUAL LIFE ASSOCIATION.

Supreme Judicial Court of Massachusetts. 1897.

167 Massachusetts, 109.

Contract, upon a policy of insurance for $1,000, issued by

tlie defendant on the life of Fred S. Eainger, and payable

tu the plaintiff, who was his wife. The answer set up,
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If that were true, no party could make a motion for a directed verdict without waiving his right to trial by jury if his
opponent chose to make the same motion. The decisions
relied upon to establish the doctrine that if both parties ask
the court to decide a question of law they each waive the
right to trial by jury of controverted questions of fact are
inapplicable to the practice in this State, and the fact that
each party in this case asked the court to direct a verdict
did not amount to a submission of controverted questions of
fact to the court.
* * * * * * * * * *
* * * If the jury should believe the plaintiff and conclude that the transaction was a loan of the money, then,
under the tatute, the plaintiff would be entitled to recover
five p r cent from the time the money was loaned ; but if
the jury credited the evidence for the defendant and con·
clud d that the transaction was an agreement to take stock,
th re ould be no r ecovery of interest until the arrangem nt was repudiated by the plaintiff and a demand made
for the return of the money. The plaintiff would only be
entitl d to interest from the time that he refused to carry
out th agreement and take the stock. The court was not
authorized to decide that di puted question of fact and to
dir ct a verdict including interest from the date of the
b ·k. The defendant was entitled to the verdict of the jury
on that que tion.
The judgments of the Appellate Court and Circuit Court
ar reversed and the cause is remanded to the Circuit
ourt.

Reversed and remanded.

(c)
A

G 1.J

V. B

When 11.fotion to be Made.
T NM TUAL LIFE ASSOCIATION.

Suvreme Judicial Court of Massachusetts.
167
1

1897.

M assachiisetts, 109'.

n t rnc•t, u on a p 1i y of in urance for $1,000, is ued by
th dPf<·rnl· i o t11 lif .f r d S. Raino-er, and payable
tu he Jaintif.f, who was his wife. The answer set up,
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among other defences, false and fraudulent representations

by Eainger in bis application for insurance. Trial in the

Superior Court, before Dewey, J., who directed the jury to

return a verdict for the defendant ; and the plaintiff alleged

exceptions. The facts material to the jDoints decided ap-

pear in the opinion.

Morton, J.

The plaintiff further contends that it was not within the

DISMISSAL, NoN-S

the defendant at the time when and under the circumstances

is: ''At the close of the evidence arguments were made by

counsel, and the presiding justice charged the jury. After

the jury had deliberated upon the case for nearly six hours,

they were called back into court. The foreman stated that

they were unable to agree, and the presiding justice direct-

ed the jury to return a verdict for the defendant, to which

the plaintiff duly excepted." So far as appears from the
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exceptions this took place in open court, and, if so, it is

clear that the presiding justice had a right to call back the

jury and direct them to return a verdict as he did. He did

not lose his control over the jury because they had retired

to a side room, under his direction, to deliberate on their

verdict, and in the further conduct of the trial he could re-

call them and give them such additional directions or in-

structions as the case seemed to him to require. Kidlherg

V. O'Donnell, 158 Mass. 405; Merrift v. Neiv York, New

Haven & Hartford Railroad, 164 Mass. 440.

Exceptions overruled.

DrnE

TED VERDICT
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among other defences, false an fraudulent repre entations
by Rainger in his application for in urance. Trial in the
Superior Court, b fore Dewey, J ., who directed the jury to
return a verdict for the defendant; and the plaintiff alleged
exception . The facts material to the points decided appear in the opinion.

power of the judge to order the jury to return a verdict for

which he did. All that the exceptions state on this point

IT,

MORTON,

J.

* * * * * * * * * *

* * * * * * * * * *
The plaintiff further contends that it was not within the
power of the judge to order the jury to return a verdict for
the defendant at the time when and under the circum tances
which he did. All that the exceptions tate on thi point
is: ''At the close of the evidence argument were made by
counsel, and the pre iding justice charged the jury. After
the jury had deliberated upon the case for nearly six hours,
they were called back into court. The foreman stated that
they were unable to agree, and the presiding justice direct·ed the jury to return a verdict for the defendant, to which
the plaintiff duly excepted.'' So far as appears from the
exceptions this took place in open court, and, if so, it is
clear that the presiding justice had a right to call back the
jury and direct them to return a verdict as he did. He did
not lose his control over the jury because they had retired
to a side room, under his direction, to deliberate on their
verdict, and in the further conduct of the trial he could recall them and give them such additional direction or instructions as the case seemed to him to require. K ullberg
v. 0 'Donnell, 158 Mass. 405; ll1 erritt v. New York, N eic
Haven & Hartford Railroad, 164 Mass. 440.
Exceptions overruled.
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( d)

(d) Poiver of Court to Compel Verdict.

Power of Court to Compel Verdict.

CAHILL V. CHICAGO, MILWAUKEE, & ST. PAUL

RAILWAY COMPANY.

United States Circuit Court of Appeals, Seventh

Circuit. 1896.

CAHILL V. CHICAGO, MILWAUKEE, & ST. PAUL
RAILWAY CONIPANY.

20 Circuit Court of Appeals, 184.

Before Woods and Jenkins, Circuit Judges, and Gross

CUP, District Judge.

Woods, Circuit Judge. This is an action on the case for

United States Circuit Court of Appeals, Seventh
Circuit. 1896.

personal injury suffered by Maria Cahill, the plaintiff in

20 Circuit Court of Appeals, 184.

error, who, when attempting, afoot, to cross a switching

track of the defendant in error at the Union Stock Yards,

in Chicago, was struck and run over by a backing engine,

whereby she lost both feet, and suffered other serious bodily

injuries. * * *

* * * The Court below directed a verdict for the de-

fendant. * * *

While we have treated the judgment in this case as if it
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had been rendered upon a verdict of the jury delivered in

accordance with the court's peremptory direction, the fact

is not literally so. The record shows that the jurors, at

the conclusion of the charge, refused to render a verdict

for the defendant, severally stating that they could not

conscientiously do so, whereupon the court said: "Very

well. You may retire to your room, and return with such a

verdict as you may find." The jury accordingly retired,

but were recalled into court at a later hour, and directed

again to return a verdict for the defendant; but, one juror

still holding out, counsel for the plaintiff was permitted to

stipulate of record that a judgment of dismissal might be

entered, to have the same force and effect, and none other,

than a verdict for the defendant under the direction of the

court, but that plaintiff should be considered as excepting

to such direction, and also to such order of dismissal, and

tliereupon tlie court ordered such dismissal, and the plain-

tiff thereupon excepted to such ruling. The stipulation

should not have been accepted. The authority and duty of

a judge to direct a verdict foi- one party or the other, when,

Before WooDs and JENKINS, Circuit Judges, and GROSS·
c P, Di trict Judge.
WooD , Circuit Judge. This i an action on the case for
personal injury uffered by J\1aria Cahill, the plaintiff in
error, who, when attempting, afoot, to cross a switching
track of the defendant in error at the Union Stock Yards,
in Chicago, wa struck and run over by a backing engine,
whereby she lost both feet, and suffered other serious bodily
injuries. * * *
* * * The Court below directed a verdict for the def ndant. * * *
* * * * * * * * * *
While we have treated the jndo·ment in this case a if it
had b n rendered upon a verdict of the jury delivered in
a ordan e with the court's peremptory direction, the fact
is not lit rally o. Tbe record shows that the jurors, at
the conclu ion of the charge, refu ed to r nder a verdict
for the
f ndant, everally tating that they could not
n i ntiou ly do so, whereupon the court said: ''Very
w 11.
ou may retire to your room, and return with such a
v rdi t
ou may find .'' The jury accordingly retired,
ut wer r alled into court at a lat r hour, and directed
agajn to r ,,turn a v rdi t for the d fe dant; but, one juror
. till 11 1 jury ut, oun el for the laintiff was p rmitt d to
.· ti} ula
f r
r that a judo·m nt of di mi al might b
<'nt n: ] t h v th , ( m f r and eff t, and n n oth r
th n a v nli ·t f r th
f n a t und r the dir tion of the
<· rt 1 nt th t le inti ff . h ul b
on. id r
a . pti.ng
t . uf'h dir din nd , l. o t . uh rd r f i mi .. al, and
1hPr<;np rn tl1 court rel r d u h di mi. al, and th plaini ff tl1c·rc·111H>
x pt
to sn h ruling. The . ti nla ti on
sh nl l n< t l1a\ • b ·n r J t cl . Th authority and ut. f
a ju ]g t rlin·c·1 a y0rclif't rnr n party r the oth r wli n,
1

7
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in his opinion, the state of the evidence requires it, is

beyond dispute ; and it is not for jurors to disobey, nor for

attorneys to object, except in the orderly way necessary to

save the right to prosecute a writ of error. The conduct of

the juror in this instance was in the highest degree repre-

hensible, and might well have subjected him, and any who

encouraged him to persist in his course, to punishment for

contempt. His conduct was in violation of law, subversive

of authority, and obstructive of the orderly administration

of justice. In fact, by his course he put in jeopardy the in-

terests which he assumed to protect, because it is only by

treating the case as if the verdict directed had been re-

turned that we have been able to review the judgment and

to order a new trial. We deem it proper to observe here

that it is not essential that there be a written verdict signed

by jurors or by a foreman, and we have no doubt that, in

cases where the court thinks it right to do so, it may an-

nounce its conclusion in the presence of the jury and of the
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parties or their representatives, and direct the entry of a

verdict without asking the formal assent of the jury. Until

a case has been submitted to the jury for its decision upon

disputed facts, the authority of the court, for all the pur-

poses of the trial, is, at every step, necessarily absolute;

and its ruling upon every proposition, including the ques-

tion whether, upon the evidence, the case is one for the

jury, must be conclusive until, upon writ of error, it shall

be set aside. That remedy is provided by law, and pre-

sumably will be eifective and adequate, if there be just

ground for invoking it. Certainly the obstinacy of a con-

ceited juror is not likely to prove a wholesome substitute.

The judgment is reversed and the case remanded, with in-

structions to grant a new trial.

[Jenkins, J., dissented on other grounds.]
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in his opinion, the state of the evidence requires it, i
beyond di pute; and it is not for jurors to di obey, nor for
attorneys to object, except in the orderly way nece ary to
save the right to pros cute a writ of error. The onduct of
the juror in this instance was in the highest degree reprehensible, and might well have subjected him, and any who
encouraged him to persist in his cour e, to puni hment for
contempt. His conduct was in violation of law, ubver ive
of authority, and obstructive of the orderly admini tration
of justice. In fact, by hi course he put in jeopardy the interests which he a sumed to protect, because it is only by
treating the case as if the verdict directed had been returned that we have been able to review the judgment and
to order a new trial. We deem it pro1 er to ob erve here
that it is not es ential that there be a written ver ict signed
by jurors or by a fore an, and we have no doubt that, in
cases where the court think it right to do o, it may announce its conclusion in the presence of the jury and of the
parties or their representatives, and direct the entry of a
verdict without asking the formal a ent of the jury. Until
a case ha een ubmitted to the jury for its deci ion upon
disputed fact s, the authority of the court, for all the purpo es of the trial, is, at every step, necessaril ab olute;
and its ruling upon every proposition, including the question whether, upon the evidence, the ca e i one for the
jury, mu t be conclu i' e until upon writ of error, it shall
e set asid . That remed3 i provided by law and preumably will be effective and adequate, if there be ju t
ground for invoking it.
ertainly th ob tina y of a coneited juror is not likely to prove a whole ome ub. titute.
The judgment i rever ed and the ca e remanded, with inruction to grant a new trial.
[JENKINS., J., dissented on other grounds.]

